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EXTRADITION. 

Eifect of Act on Treaties.] — Semble, that s, 27 
of the Extradition Act, 1870, has the effect of 
keeping in full force the treaty, though it repeals 
the act passed to. give it effect. J^imvier, In re^ 
42 L. J., Q. B. 17; 27 L. T. 844; 12 Cox, C, 0. 

ao3. 

Provision preventing Conviction for different 
Offence.] — B. was arrested in Jersey, under a 
warrant issued pursuant to the Extradition Act, 
1870, and was sent to prison, there to remain for 
fifteen days, after which he was to be surrendered 
to the French authorities. He had been con- 
demned by a French court, upon a judgment for 
three separate offences, one of which, abus de 
confiance, was not within the existing extradition 
treaty between this country and France, nor 
within the Extradition Act, 1870, which repeals 
the 6 & 7 Viet. c. 75, passed for giving effect to 
the treaty. By s. 3, sub-s. 2, of the Extradition 
Act, 1870, a fugitive criminal shall not be sur- 
rendered to a foreign state, unless provision is 
made by the law of that state, or by arrange- 
ment, that the fugitive criminal shall not, until 
he has been restored, or had an opportunity of 
returning, to her Majesty’s dominions, be detained 
or tried in that foreign state for any offence com- 
mitted prior to his surrender, other than the 
extradition crime proved by the facts on which 
the surrender is grounded : — Held, that under the 
existing law of France such a provision is made, 
and therefore that B. was not entitled to be dis- 
charged. 11). 

Termination of Convention— Eresh lTotice.] — 
By the terms of the 6 & 7 Viet. c. 75, the con- 
tracting parties were at liberty at any time 
after the 1st January, 1844, to put an end to 
the convention upon which it was founded, by 
giving six months’ notice of their intention so to 
do, and the act was to remain in force during 
the continuance of the convention. The act, 
however, contained no provisions for the with- 
drawal or renewal of such notices. The French 
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government, on the 4th December, 1865, gave 
such notice, but on the 21st May, before the 
expiration of the six months, they gave a fresh 
notice, and agreed with the English government 
that such notice should be treated as expiring 
on the 21st November, 1866 : — Held, that the 
act was still in force, and a habeas corpus was 
refused to a French subject detained in English 
custody after the expiration of the six months 
included in the original notice. Widermunn^ 
Bx i)avte^ 12 Jur. (N.S.) 536 ; 14 L. T. 719. 

To what Crimes applicable.] — To satisfy a 
magistrate in committing a prisoner charged with 
an extradition crime, under s. 10 of 33 &; 34 
Viet. c. 52, there must be some evidence that the 
prisoner committed such crime within the juris- 
diction of the country seeking extradition. 

V. Lacaudier., 15 Cox, 0. C. 329. 

Offence of a Political Character.] — By 

the Extradition Act, 1870, s. 3 (1), “A fugitive 
criminal shall not be surrendered if the offence 
in respect of which his surrender is demanded 
is one of a political character” : — Held, that to 
bring an offence within the meaning of the 
words “of a political character,” it must be in- 
cidental to and form part of political disturb- 
ances. A number of the citizens of one of the 
cantons of the Swiss Republic, being dissatisfied 
with the administration of the government of 
the canton, rose against the government, arrested 
several members of the government, seized the 
arsenal from which they provided themselves 
with arms, attacked, broke open, and took forcible 
possession of, the municipal palace, disarmed the 
gendarmes, imprisoned some members of the 
government, and established a provisional go- 
vernment. On entering the municipal palace 
the prisoner, who had taken an active part in 
the disturbance throughout, shot with a revolver 
and killed a member of the government. He 
escaped to England, where he was arrested and 
committed for extradition on a charge of murder. 
On a motion for habeas corpus : — Held, that the 
offence which the prisoner had committed was 
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France signed in 1876 and ratified in 1878 ■ and i fiT 1 1 t t “22 : 34 L. J., M. C 

within the Mtion Acts, 1870 and isTs ^5 ^ II Lx m = '' W- 

ji.7to7i^ Pi 7 6 ([ISo. 2), 6o E, .J,, M! C 50 • a ^ ^ n* 

1 Q. B. 509 ; 74 L. T. 249 ; 44 W. E "351 •’ IS Fov 0 ="^ P®3'*“g teller of a bank at New York and 
C. C. 277; 60 J. P.132. •• ’ ’ kepphe^Pn^eLTs 

a Chinaman, who has taken refuge at Hong Kong bank and thp^nrp^ at the 
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territory, or in Chinese ships on the hfghTTT Tank He liTf r°“‘ “°aey in the 
piracy, moreover, in certain circumstances wnnw’ o-n-j- Li ^^i^scly? and with intent to defraud 
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JffiTdTLpTTt srretu^r^ 4 '‘S ^MinT 

179 : 29 Ti. T ni . oi’w t> nZl ° C. 
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gium, a requisition for the surrender to Belgium 
of a fugitive criminal to be made to the foreign 
. secretary, accompanied by a warrant of arrest or 
other equivalent judicial document issued by a 
judge or magistrate, duly authorised, &:c., to- 
gether with duly -authenticated depositions taken 
on oath before such judge or magistrate, which 
documents are to be transmitted to the home 
secretary, who, if there be due cause, shall re- 
quire a magistrate to apprehend the fugitive - 
Held, that the secretary may waive the fulfil- 
ment of these conditions, and that such documents 
’ ' may be received in evidence before the police 

magistrate before whom the fugitive is brought, 
although the warrant is not issued and the depo- 
sitions taken before the same judge. Coimhaye, 
JSx yafte^ 42 L. J., Q. B. 217 ; L. R. 8 Q. B. 410 ; 
28 L. T. 761 ; 21. W. R. 883. 

Subjects Surrenderahle.] — A treaty having 
been made between this country and the Swiss 
government under the Extradition Act, 1870 (33 
& 34 Viet. c. 52), which provided that no Swiss 
should be delivered up by Switzerland to the 
government of the United Kingdom, and no 
subject of the United Kingdom should be de- 
livered up by the government thereof to Swit- 
zerland ; and an order in counsel having been 
made, which directed that the act should apply 
in the case of the treaty Held, that the treaty 
must be taken to be incorporated with, and to 
limit the operation of, the act, and that no 
British subject in this country could be sur- 
rendered to the Swiss government. Ueg. v. 
Wilstm, 3 Q. B. 1). 42 ; 37 L. T. 354 ; 26 W. R. 
44; 13 Cox, C. C. 630. 

A person condemned par contumace in France 
is still an accused person, and as such liable to 
rendition. Du?jois, In ?*e, or Copj)in, In re^ 36 
L. J., M. C. 10 ; L. E. 2 Ch. 47 ; 12 Jur. (N.s.) 
867; 15L. T. 165; 16 W. E. 24. 

Crime committed in Foreign Country hy 

Person in Her Majesty’s Dominions.”] — N., 
being in Southampton, wrote and sent certain 
letters containing alleged false pretences to cer- 
tain persons carrying on business within the juris- 
diction of the German Empire, thereby inducing 
them to part with certain goods and deliver 
• them to his order to certain persons in Hamburg. 

N. also sent to the same persons certain alleged 
forged cheques in payment : — Held, that N. 
was a fugitive criminal within the Extradition 
Act, 1870 (33 & 34 Viet. c. 52), s. 26, and was 
rightly committed by the police magistrate to 
await the warrant of the secretary of state for 
his extradition. Reg. v. jyillhis, 53 L. J., M. C. 
157. 

Subject of State not Party to Treaty.] — 

An extradition treaty between the United King- 
dom and the Netherlands provided that t& 
governments, parties to the treaty, should re- 
ciprocally deliver up to each other any persons, 
who being accused of any of certain specified 
crimes committed within the jurisdiction of the 
party requiring the extradition should be found 
'v- in the territories of the other party. The treaty 

further provided that neither of the contracting 
governments should be bound to deliver up its 
own subjects, and that a person arrested under 
the treaty in either country should be discharged, 
if within fourteen days a requisition should not 
have been made for his surrender by the diplo- 
s;: matic agent of “ his ” country : — Held, that the 


provisions for the extradition of criminals under 
the treaty were not confined to persons who were 
subjects of the state requiring the extradition, 
but applied to all persons who had committed 
any of the specified crimes within the jurisdic- 
tion of such state of whatever nationality they 
might be, except subjects of the state from 
which extradition was required. Reg. v. {Rmz, 

51 L. J., Q. B. 419 ; 9 Q. B. D. 93 ; 46 L. T. 592. 

Surrender — Matter of Political Discre- 
tion.] — The extradition treaty between England 
and Belgium of 1887, suppressing the exception 
contained in article 1 of the treaty of 1876, pro- 
vides that the high contracting parties shall not 
be bound to surrender their own subjects. This 
implies that they may do so, and the surrender of 
a British subject to Belgium under the Extradi- 
tion Act, 1870, now rests in the discretion of the 
secretary of state. Irulweg^ In re, 65 L. J., 
M. C. 38 ; [1896] 1 Q. B. 230 ; 73 L. T. 756 ; 44 
W. R. 313 ; 18 Cox, C. C. 213 ; 60 J. F. 87. 

Relief against Abuse of Process.] — If a war- 
rant under the Extradition Act is obtained, not 
for the bona fide purpose of punishing a person 
for a crime, but with the indirect object of 
making him amenable to an attachment in a 
civil action, the court wall relieve against such an 
abuse of the process of the court. Pooley v. 
Wlietham, 50 L. J., Ch. 236 ; 15 Ch. D. 435 ; 43 
L. T. 267 ; 29 W. R. 296— C. A. 

Upon the committal of a fugitive criminal 
under s. 10 of the Extradition Act, 1870, upon 
alleged charges of forgery committed in the 
State of New York, it was suggested that, upon 
being extradited, the prisoner might be tried in 
America for some charge other than the alleged 
charges of forgery, in respect of which she had 
been surrendered, and accordingly a rule nisi 
for habeas corpus was granted : — Held, that the 
rule must he discharged, since the Government 
of the United States of America had made pre- 
vision for s. 3, sub-s. 2, of the Extradition Act, 
1870, and that a fugitive criminal would be tried 
there solely for the olfence in respect of 'which 
he had been surrendered. Further, that the 
point had been clearly raised and decided in 
The Vnited Staten v. Rausoher (12 Davis Sup. 
Ct. 407), which as a decision of the Supreme 
Court of the United States, was binding on all 
courts within the Union. Woodall, In re, 57 

L. J., M. C. 72 ; 59 L. T. 549 ; 16 Cox, 0. 0. 478 ; 

52 J. P. 646. 

Where a prisoner had been committed for 
extradition in respect of crimes prima facie 
divested of any political character, and there is 
no evidence that they are of political character, 
or that his extradition is demanded in order 
to punish him for an offence of a political 
character, but only a suggestion to that effect, 
the court will grant no habeas corpus. Con- 
siderations as to whether a demand for a 
prisoners surrender by a friendly foreign power 
under a treaty has been made in good faith and 
in the interests of justice rest with the govern- 
ment, and the court has no authority to entertain 
them judicially. Arton, In re (No. 1), 65 L. J., 

M. C. 23 ; [1896] 1 Q. B. 108 ; 73 L. T. 687 ; 44 
W. R. 238. 

Evidence— Foreign Depositions.]— Under the 
Extradition Act, 1870, foreign depositions, if duly 
authenticated, may be received in evidence in 
proceedings under the act, although taken in the 
absence of the person accused, and without his 
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document issued by a court of competent autho- The warrant need not allege that the evidence 
rity ordering the arrest of the fugitive criminal, before him was taken upon oath. Ih, 

JReq. v. Jacobi^ 46 L. T. 595, n. 

A native of Switzerland was apprehended on Committal upon improper WarrantT-Other 
November 12, under the Extradition Act, 1870, Charges.]— A prisoner was committed to be ex- 
on a warrant charging him with “ crimes against tradited to France upon a warrant of committal 
bankruptcy laws.”" On November 28, a rule nisi which was found to be bad by the court, but 
for a habeas corpus was obtained, on the ground other offences alleged against him were included 
that the offence was not sufficiently alleged in in the French warrant for his extradition 
the warrant. On November 29, a fresh warrant Held, that he was entitled to be discharged, 
was lodged charging the offence more specifically : lieg.v. De Portugal, or Be Portugal, In re, 55 
— Held, that the first warrant contained a suffi- L. J.,- Q. B. 567 ; 16 Q. B. D. 487 ; 34 W. R. 42 ; 
eient description of the offence to justify the 50 J. P. 501. 

.apprehension and detention of the prisoner. 

Terraz, Ex imrte, A^ L. J., Ex. 214 ; 4 Ex. D. 63 j Jurisdiction to Review Magistrate’s Bedsion. ] 
.39 L. T. 502 ; 27 W. R. 170 ; 14 Cox, C. C. 153. — The decision of a magistrate, who commits a 

The court differed as to whether the validity prisoner for extradition, that the offence charged 
of the second warrant might be gone into on the is not of a political character, is subject to 
■argument of the rule obtained on the validity of review by the court on an application for habeas 
the first. lb, corpus. Castioni, Ex gyarte, 60 L. J., M. C. 22 ; 

The 6 & 7 Viet. c. 75, reciting a convention [1891] 1 Q. B. 149 ; 64 L. T. 344 ; 39 W. R. 202 ; 
between her majesty and the king of the French, 17 Cox, C. C. 225 ; 55 J. P. 328. 
provides for the mutual delivering «up to justice Upon an application for a habeas corpus in the 
persons who, being accused of certain offences case of a fugitive criminal committed by a police 
therein specified (inter alia, fraudulent bank- magistrate under the Extradition Act, the court 
xuptcy), committed in one country, shall be found has no power to review the decision of the magis- 
within the territories of the other ; and empowers trate on the ground that it was against the 
a justice in England, upon a requisition duly weight of the evidence laid before him, there 
made in the name of the king of the French, and being sufficient evidence before him to give him 
•signified by the warrant of the secretary of state jurisdiction in the matter. Peg, v. Maurer, oi; 
to such justice, to issue his warrant for the ap- Maurer, Ex parte, 52 L. J., M. 0. 104; 10 
prehension of, and to commit, the person accused Q. B, D. 513 ; 81 W. R. 609. 
to gaol, there to remain iintil delivered pursuant B}^ the Extradition Act, 1870, when a fugitive 
to such requisition. A Frenchman was com- criminal is brought before a police magistrate, 
mitted upon a charge of fraudulent bankruptcy the latter is to hear the case in the same manner 
■committed in France, The warrant of commit- and to have the same jurisdiction and powers, as 
ment directing the gaoler to keep him in custody near as may be, as if the prisoner were brought 
“ until he shall be discharged by the due course of before him charged with an indictable offence 
law,” is insufficient. BesM, In re, 6 Q. B. 481 ; 1 committed in England : — Held, upon a rule for a 
New Sess. Cas. 337 ; 14 L. J., M. 0.17; 9 Jur.66. habeas corpus, upon a committal by a police 

By 6 & 7 Viet. c. 76, s. 1, in case requisition magistrate, that as a court of common law is not 
.•should be made at any time by the authority of a court of appeal in such a case, it will not ques- 
the United States, in accordance with a treaty tion the judgment of the magistrate if the case 
between them and this country of the 9th of was within his jurisdiction and there was any 
August, 1842, for the delivery of any person evidence to support his decision. Ilugnet, Ex 
•charged with piracy committed within the juris- parte, 29 L. T. 40 ; 12 Cox, C. C. 551. 

•diction of the United States, who shall be found 

within the territories of her majesty, it shall be Law of Local Venue.] — Where the offence is 
lawful for one of the secretaries of state, by war- one continuous transaction committed partly in 
rant under his hand and seal, to signify that one country and partly in another, the English 
:such requisition has been made, and t o require law of local venue in criminal matters ought not 
.all justices of the peace to govern themselves to be applied to the extradition of fagitive 

.accordingly, and to aid in apprehending the criminals. Peg, v. Jacobi, 46 L. T. 595, n. 

person so accused, and committing such person 

to gaol for the purpose of being delivered up Attachment for Contempt of Court during 
do justice : — Held, that the statute has reference, Arrest under.] — An attachment issued by the 
not to acts of piracy jure gentium, which are High Court of Justice for disobedience of an 
•equally cognizable by all nations, but only to order of the court in a civil action is not an 
:such acts as are constituted piracy by the muni- offence within the meaning of the 19th s. of 
<jipal law of the United States, and which are, the Extradition Act, 1870. Therefore, where 
therefore, not punishable elsewhere than in their a party to an action in the chancery division 
jurisdiction. And therefore it is sufficient if a was arrested in Paris for a crime under the 

warrant of a justice, ordering the apprehension Extradition Act, and while in prison in England 

of a person, in compliance with this statute, is under the warrant was served with an attach - 
made in the form given by 8 &; 9 Viet. c. 120. ment for disobedience to an order In the action : 
Timanox Ternan, In re,h B. & *S. 645 ; 33 L. J., — Held, that the attachment was valid, and that 
M. C. 201 ; 11 Jur. (N.s.) 34; 10 L, T. 499 ; 12 the prisoner was not entitled to his discharge 
W. E. 858 ; 9 Cox, C. C. 522. until he had cleared his contempt, although he 

In order to enable a justice of the peace to had been acquitted of the criminal charge, 
issue his warrant under the statute for the ap- Pooley v. Whetkam, 50 L. J., Ch. 236 ; 15 Ch. D. 
prehension and committal for trial of an ac- 435 ; 43 L. T. 267 ; 29 W. R..296 — 0. A. 

•cased x>erson, it need not appear that there was 

.an original warrant for his apprehension in the Apprehension” — ^Person already in Custody 

United States, or depositions taken against him — Arrest without a Warrant.] — Under s. 8 of the 
±here, Ib, ' , 1 Extradition Act, 1870, a fugitive criminal who 
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is already in custody may be detained for an 
offence coming within the act, even though he 
was originally arrested without any warrant. 
The word “ apprehension ” in s. 8 includes “ de- 
tention ” Semble, per Brett, L. J., that a con- 
stable would be justified in arresting without 
a warrant a fugitive from a foreign country on 
reasonable grounds of suspicion that he has com- 
mitted a crime which would be a felony if com- 
mitted in the United Kingdom, Reg. v. Weil, 
fia L. J., M. 0. 74 ; 9 Q. B. D. 70l'; 47 L. T. 
680 ; 31 W. R. 60 ; 15 Cox, C. C. 189—0. A. 

Trial under wrong BTame — Jurisdiction.] — T. 

was received into custody from the Swedish 
police in Stockholm, where ho was in prison, 
having been arrested under the name of D., 
under which name he was extradited. D. had 
previously been connected with T., and it was 
proved that T. and D. were different persons 
Held, that the court having jurisdiction to try 
the indictment, it was immaterial under what 
name T. was extradited. Req. v. F'niMstebi, 16 
Cox, C. C. 107. , 

Detention of Articles produced under a 
Subpmna duces tecum.]— At the hearing of an 
application for the extradition of a person 
charged with a theft committed abroad, certain 
articles forming part of the stolen property were 
produced under a subpoena duces tecum by a 
■witness who claimed the property in them 
under a bond fide purchase from the prisoner 
in ^ England. The magistrate committed the 
prisoner for extradition, and gave a verbal direc- 
tion that the articles produced by the witness 
should be detained by the police for the purposes 
of the prosecution abroad. On an application 
by such witness under 11 & 12 Viet. c. 44, s. 5, 
for an order to the magistrate to direct the 
delivery up of the articles Held, (1) that the 
magistrate was functus officio the moment he 
made the committal for extradition ; (2) that 
the verbal direction for the detention of the 
articles being given without jurisdiction, the 
court had no power under 11 & 12 Viet. c. 44, 
s. 5 (which deals solely with acts relating to the 
duties of magistrates) to make the order asked ; 
(3) that even if the court had power the appli- 
cant would require to establish his title to the 
articles ; and (4) that the applicant’ s possessory 
title to the articles had been lawfully divested 
by their production under the subpoena duces 

TToo’?!' 1 £%' .1'^ Otto, Ex parte, 

Q894] 1 Q. B. 420 ; 10 E. 418 ; 70 L. T. 412 : 42 , 
W. E. 411 ; 17 Cox, C. C. 754 ; 58 J. P. 282 
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FALSE IMPRISONMENT. 

See MALICIOUS PEOSECUTION. 


FALSE PRETENCES. 
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FALSE REPRESENTATION. 

See FEACD. 


FALSE RETURN. 

To Writ of Mandamus. ] — See Ceoh'k Office. 
By Sheriffs.] — See Sheriff. 
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FEE SIMPLE. 
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Of Counsel.]— Barrister— Costs. 

Of Court.] — See Phactige. 
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PELO DE SE. 

English law of felo de so and 
to and chattels does not extend 

to a native Hindoo, though a British subject. 




PELO DE SE— FINES AND EECOYEEIES. 


coiMnitting suicide at Calcutta. IBengal (^Adv.~ 

Gen,.') V. Manee Surnomoye JDossee^ 2 Moore, 

P. C. (N.s.) 22 ; 9 Moore Ind. App. 387 ; 2 ^ ^ 

N. E. 530*; 9 Jur. (N.s.) 877 ; 8 L. T. 843 ; 12 
W.E. 21. 

Will of.]— An executor of a will of a person 
found felo de se by a verdict of a coroner’s in- 
quest is entitled to probate thereof, though the 
. effect of the verdict is to work a forfeiture of the 
personal property of the deceased to the crown. On Rei 
Bailey, In goods of, 2 Sw. & Tr. 156 ; 31 L. J., Tenant. 
P. 178 ; 7 Jiir. (n.s.) 712 ; 4 L. T, 477. _ « 


FIERI FACIAS. 

See EXECUTION— 8HEEIFP. 


FINES. 

On Eenewal of Leases.] — Se 


See Landloed and 


On Surrender.] — See Copyhold. 

Estreat and Beceipt of.] — C biminalLaw. 
On Jurors,] — See Pbactice. 


Estates of Inheritance.]— Estates of inherit- 
ance of a felo de se do not escheat to the crown. 
Mrris v. Chambers, 29 Beav. 246. Affirmed on 
appeal, 7 Jur. (N.s.) 689 ; 4 L. T. 345 ; 9 W. B. 
794. 
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Clauses in Insurance Policies. J- 
ANCE (Life). 


-See INSUR- 


FELONY. 

See CBIMINAL LAW. 


FEME COVERT. 

See HUSBAND AND WIFE. 


FENCES. 

See BOUNDARIES. 


FEOFFMENT. 

See FINES AND RECOVERIES. 


FERRY. 

See WATER. 


FIDUCIARY RELATION. 


Between Promoters 
Members of Company. ]- 


and Directors 

-See Company. 


Between Principal and Agent.] — See Prin- 
cipal AND Agent. 

Between Trustee and Cestui que trust.]- 
See Trust. 

Purchase, &c., by persons in.] — See Fraud. 
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1. General Principles, 14. 

2. Agreemeiits to Levy or Suffer, 

a. Specific Performance, 15. 

h. Infant, by, 16, 

c. Lunatic, by, 16. 

d. Estate of Conusor, 17. 

e. Tenant to the Praecipe, 18. 

/. Voucher, 20. 

g. Fraud, 20. 

h. Error, 21. 

3. Operation, 

a. Generally, 22. 

I, Parcels, 23. 

c. Protector. 

i. Who is, 24. 

ii. Married Women, 25. 

iii. Survivorship of Office, 25. 

iv. Other Matters, 25. 
if. Tenant for Life, 26. 

e. Tenant in Tail— Disentailing Deed. 

i. Generally, 27. 

ii. Inrolment, 42. 

f. Mortgages, 43. 

g. Charges, 43. 

h. Remainders. 44. 

i. Power of Appointment, 46. 

j. Trust Estate, 47. 
h. Forfeiture, 47. 

l. Descent, 48. 

m. Revocation of Will, 48. 

n. Agreements to Settle, 49. 

4. Declaration of Uses, 50. 

5. Non-claim, 52. 

6. Achnoioledgments ta Bar Wife's Interest, 

a. Validity of, 53. 

b. Examination of Wife, 56. 

G, Taking before Commissioners, 59. 

d. Dispensing with Husband’s Concurrence, 

62. 

e. Affidavit Verifying Certificate of Ac- 

knowledgment, 67. 
f Certificate, 73. 
g. Filing, 74. 

7. Other Matters Bslating to, 1 a. 


1. General Principles. 

Fictitious Conveyances.]- — As to the principles 
on which fictitious conveyances operate. See 
Wood v. Lambirth, 1 Ph. 8 ; 5 Jur. 741. 


15 


16 


FINES AND EECOVEEIES. 


Fictitious conveyances will not be drawn into 
question by chancery. Anon.^ Cary, 4. 

Court never makes recoveries good upon 
equitable circumstances. Salvin v. Thortiton^ 
Ambl. 548 ; 1 Bro. 0. C. 73. 

The force of a conveyance by common re- 
covery to extinguish all conditions, powers, and 
incidents annexed to an estate tail, arises from 
hence, that the law considers it for this pur- 
pose in nature of a real action, and that the re- 
coverer is in by right. Pullen v. Ready ^ 2 Atk. 
691 . 

Fine, ICature of.] — A fine, with proclamations 
by a tenant in tail, wdiether the proclamations 
are finished in his lifetime or not, will bar the 
issue in tail, because the fine is quasi a judgment, 
and the issue in tail claims the estate through 
his ancestor, whose right was barred by the 
judgment. Ihme v. Burton^ 1 llidgw. P. 0. 
270. 

A fine is conclusive evidence : it is a judicial 
act of the court, and has in everything the 
form and description of a record ; it is a record 
in C. B. and a matter that can only be tried by 
the court and not by a jury. Id, 60. 

But a recovery is grounded on the act of the 
party. Id, 83. 

Where a fine with proclamation is levied by 
tenant in tail, and the prmcipe is brought in the | 
same term against the conusee of such fine, and 
a common recovery suffered there, such fine, prie- 
cipe, and common recovery form one common 
assurance. Id, 204. 

The act which gives to fines their present 
force and efficacy, which directs their operation, 
and where they operate has made them irresis- 
tible, does not materially depart from those rules 
under which other judgments have been held to 
be conclusive. The effect of that act is two-fold. 
Under that act a fine with proclamations by a 
lenant in tail, whether the proclamations are 
finished in his lifetime or not, will bar the issue 
in tail, because the fine is quasi a judgment, and 
the issue in tail claims the estate through his an- 
cestor, whose right was barred by the judgment. 
Again, by that statute a fine with proclamations, 
if five years are suffered to pass without claim, 
will bar every man who does not come within the 
savings of that act, because there the fine acts 
quasi in rem, for, by the proclamations, all men 
are invited to claim, if they have any right, and 
having failed to do so, within the time pre- 
scribed by law, they are therefore barred. Id, 
270. 

2. Ageeemehts to Levy oe Sub^fer. 
a. Specific Performance, 

Specific performance of an agreement to levy 
a fine. Holies v. Carr^ 3 Swan, 645. 

Issue in tail not bound unless fine actually 
levied, although tenant in tail was decreed to 
levy fine. Wmle v. Lower, cited 2 Vern. 306. 

Death before Compliance with Decree.] — 

Tenant in tail sells for a full value, receives the 
money, and covenants to levy a fine, and was 
afterwards decreed to do it ; yet dying (though 
in prison for not performing the decree) his 
issue could not be bound. Fom v. Crane, 2 Vern. 
306 . ' 

The court will not decree that which seems 
to be impo^ible : and it is more than doubtful 
whether 4he old law now prevails, by- which 


a man was compellable to procure his wife 
to levy a fine. Frederkh v. Cinvivell, 3 Y, & J. 

514. 

b. Infant, by. 

A recovery by an infant who a|)pears by 
attorney is void. Foneh v. MItehell, Godb. 
161. 

The only possible way to m.'ike valid a 
recovery suffered by an infant is to have writ 
of privy seal and sign inamuil signifying the 
king’s pleasure that a cominttii recovery be 
suffered by the infant, who is thereupon exa- 
mined, with his friends, as tti the eirounistaiiees 
of the case ; and if the court sees it will be of 
advantage to the infant, they will admit it. 
Ilime V. Burton, 1 Kidgw. V, V. 2t)4. 

The ca])tion of a tine by de po. is of equal 
authority as if taken in court, and is equally con- 
clusive evidence. Jd. <>0. 

But it is otherwise of the ca|)tion of a warrant 
of attorney, acknowledged in a ccimmon recovery, 
which is the act of the party, and a matter in 
I pais. Id, 98^ 111. And see IVinehester 

■ iBislioyfs') ease, 3 Comb. 1. 

The wnit of de po. does not direct the com- 
missioners to examine a. party. Ih, 

If an infant or non compos nientis suffer a 
recovery by attorney, it is error, for neither of 
them has capacity to tmiisfer an authority to a 
third person to act for him. Id, 23. 

Infancy cannot be assigned for einor, by the 
vouchee in a common recovery, after he comes 
of age. Id, 230. 

A petition to the king to direct his judges to 
take a fine or recovery from an infant referred to 
the Lord Chancellor. MaelmortF s ease, 1 A^ern. 
461. 

A fine cannot be taken from an infant, but a 
recovery may bv the kings special direction. 

Ib, 

Court will, if necessary, order infant, feme 
covert, being heir or trufstee, to levy a fine. 
Afum., 2 Com. 615. 

An infant trustee may levy a fine, but Lord 
H. doubted whether he could suffer a recovery 
without a privy seal. Boives, Ik parte, 3 Atk. 
164. S. P., Im ith, pa rte, Ambl. 624, 

An infant on whom an estate is descended 
may, by an order from this court, convey by a 
common recovery. Johnson, Fx parte, 3 Atk. 
559. 

An infant mortgagee or trustee, who is a feme 
covert, may convey by fine. Make, H'x parte, 
3 Atk. 479; Com. 615. 

c. Lunatic, by. 

A fine shall not be reversed for non sane 
memory or imprisonment, for the contrary 
appears by the fine. Hume v. Burton, 1 Kidgw. 
P. G. 245. 

There is no instance of a recovery suffered by 
an idiot which can only be accounted for from 
the consciousness that such aii act could not 
stand. Id, 90. 

Alienations, not of record, by an idiot after 
inquisition may be avoided by sci. fa. Id, 
124. 

Where the vouchee in a common recovery 
appears by attorney, the caption of the warrant 
appointing such attorney, appearing on the 
record to be taken by the chief justice of C. B. 
out of court, is not conclusive evidence of the 
capacity of such vouchee as to the soundness of 
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mind to make such attorney, and suffer such re- 
covery. M, 16. For a history of this cause, see 
Moclifort V. Ely (1 Bro. P. C) 450 ; but more 
fully, llime y. Ely (7 Bro. P. C.) 869. 

Where a lunatic who had no issue, was seised 
of an estate tail in possession, with the imme- 
diate reversion to himself in fee, and the land 
had been sold pnder the 1 Will. 4, c. 65, for 
payment of his debts, an order was made on the 
committee to suffer a recovery on behalf of the 
lunatic, in order to complete the title to a pur- 
chaser. Brand, In re^ 1 Myl. & K. 150. 

d. Estate of Conusor. 

Eecovery suffered by one not iff possession has 
no operation. Wynne v. Cooltes^ 1 Bro. C. C. 
515. 

Father and son, on the son’s marriage, by 
lease and release, convey lands to trustees and 
their heirs to the use of the father for life ; 
remainder to his wife for life ; remainder to the 
son for ninety-nine years, if she should so long 
live ; remainder to trustees during his life to 
support contingent remainders to the son’s in- 
tended wife for life for her jointure ; remainder 
to the first and every other son of that marriage 
in tail male ; remainder to the daughter or 
daughters of that marriage, and the heirs of their 
bodies, till they shall, out of the rents, issues, and 
profits have received 8,000/.; remainder to the 
heirs of the body of the son ; remainder to the 
second son of the father, and to his first and 
other sons ; remainder to the right heirs of the 
son for ever. There were issue of the marriage I 
only two daughters, who, being in possession 
after all the particular precedent estates deter- . 
mined, suffer a common recovery, and it was 
held that this was no bar of the subsetjuent re- 
mainders, the limitation to them being oiilv a 
security till the 8,000/. was raised. Stanhope v. ^ 
Thacker, Pre. Ch. 485. 

By settlement before the marriage of D., the 
father, after limiting an estate to his son ancl the 
heirs of his body, limited it, in default of such 
issue, to the use of E. for ninety-nine years, if he 
so long live, remainder to trustees and their heirs 
during his life upon trust to preserve, kc . ; and 
after the end of the said term, to the use of the 
first, &c., son of the said K. in tail, with several 
other remainders, and the last to E.. the father 
of the lessor of plaintiff, in the same words as 
the limitation to E. E. had one son, F., and 
when he came of age they levied a fine to make 
a tenant to the praecipe, and suffered a recovery 
inwhich F. was the vouchee Held, that this 
fine and recovery were no bar. Smith v. Pack- 
hurd, '^ Atk. 185 ; 2 Stra. 1105 ; Andr. 815. 

Where the parties had no seisin to warrant the 
fine, the courts of law will not presume or strain 
a point to work a wrong. Townaend v. AaA, 8 
Atk. 839. 

But evidence of receipt of rent is a sufficient 
possession to levy a fine. ; Ih, And see Dormer 
v. Eorteseue, 8 Atk. 124. 

I A wrong-doer, to gain a possession by disseisin, 

* must not step on the land and then leave the 
right owner in possession, which, though suffi- 
; oient to give a seisin on a feoffment, is not so to 
levy a fine. Ih. 

[ ' A., by his will, ordered all personal estate to 

r oe sold, for the payment of his debts and legacies; 
i and in case it should prove insufficient, he devised 
I real estates to his executors, for- the purpose 

of making good the deficiency; he then devised 


his real estate after such time as his debts and 
legacies should be paid by the rents and profits 
thereof, to E., for life ; and in case 1. should 
have any issue male, then to such issue male, and 
his heirs for ever ; and after the decease of E., 
in case he left no issue male, then after such time 
as the testator’s debts and legacies were fully 
paid, he devised part of his said estate to J. in 
fee, and the residue to N. in fee. E. entered into 
possession, and kept down thfe interest of the 
debts ; but afterwards suffered a common re- 
covery of the whole estate, and declared the uses 
thereof to himself in fee : — Held, that an estate 
for life was vested in E. at the time of the 
recovery, notwithstanding the debts were not 
paid, and that he could make a good tenant to 
the praecipe : — Held, also, that the remainders 
limited to J. and N. were contingent remainders, 
and well barred by this recovery. Barnardutan 
V, Carter, 3 Bro. P. C. 64 ; 1 P. W. 509. 

Fine levied by lessee for years or at will, void. 
Secus, where by one having a defeasible right, 
and such lessee joins with him. S. C., 1 P. W, 
520. 

An equitable recovery will bar equitable 
interests. Salem v. Thor7iton, Ambl. 549 ; 1 
Bro. C. C. 73. 

In a marriage settlement lands were Conveyed 
to trustees and their heirs, to the use of the 
trustees and their heirs, to the use of the husband 
for life, remainder to the* use of the wife for life, 
remainder to the first, &:c., son of the marriage. 
These limitations to the husband for life, A:c., are 
trusts only, and not uses, and when the husband 
and wife levied a fine to a mortgagee to raise 
money, though the fine would have been a 
forfeiture of the wife's estate for her life had she 
the legal estate, against which equity w'ould not 
relieve ; yet decreed that a trust estate was not 
forfeited by a fine. WheUtone i^Lady) v. St. 
Bury, 2 P. W. 146 ; Pre. Ch. 591. 

A limitation in a will to C. and his heirs, to 
the use of him and his heirs, in trust to pay 
debts, and after in trust for D., and the heirs of 
his body, and in default of the heirs of the body 
of D., remainder to C. and his heirs, on condition 
he married M. : — Held, that the recovery of D. 
barred the remainder to C., as being a remainder 
of the trust, not of the legal estate. liohinson v. 
Cuming, 1 Atk. 473 ; Forrest, 164. 

An equitable recovery will not bar a legal re- 
mainder. Brydges v. Brydges, 3 Yes. 125. 

e. Tenant to the Praecipe. 

A defective common recovery as to a tenant 
to the prmcipe will bar an estate tail in trust 
only. Bererley v. Bevei'ley, 2 Vern. 182. 

After length of time, court will presume there 
w'as a . tenant to the prmcipe in a recoverjn 
Wehher v. Montrath (^Earl), 9 Mod. 143. 

The only use of making a tenant to the prmcipe 
by fine is, to put the evidence of there being a 
good tenant to the prsecipe upon record, for 
wiiere he is made b}^ deed, if that deed is lost, 
the recovery fails to the ground. Hume y. 
Burton, 1 Eidgw. P. C. 273. 

Where a fine with proclamation is levied by 
tenant in tail, and the pra 2 cipe is brought in the 
same term against the con usee of such fine and a 
common recovery suffered thereon, such fine, 
prmcipe, and common recovery form one common 
assurance. Id. 204. 

An equitable recovery is valid though the 
tenant to the praecipe is made by bargain and 
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sale ,not enrolled within due time. Smith v. 

Frederick, 1 Euss. 174. ‘ f** Toucher. 

21^G\®o'"rc iff V f f the The fine of a tenant in tail does not takeaway 

jiL ueo. ^ c. 1 1, s. 8 (the act for validating re- the right of the remaindpr-mon Knf 

notwithst^ingrthe mainder-mmi is at libarry to prove tlio vooeh^ 

Within that statutMo give^^Ldct proof to^mseiwcr^ renLX(U>rtr 

1° S. Eq'f tlf ■ ren^alldef tf daitff i„°t[ 

Where a lease and release were made to ereate suVf 

leaf" was test ISf off *'> the writ ^ 

relief given bv U which Held, recovery no bar to remainder over ; nor is 


rr 7 ^ f .7% . at., V.. a. o, eiuuiies. ciirect Dv irisii Act zl ( 

estatein thfetuffi,le tenant to the \mt (f . 


well barred by a recovery, notwithstanding that stated that the tenant to the nrecino 

r.bss « s -,s 

ploo. o,« „, ti,.?oS*a p“ X'h."„.‘rtV,“ S.H'ri.,;'"”'' '■■ ‘ "■ 

and he then gave lOZ. a year out of the rents" in 
the events which happened to B. P.. and the 

remainder of the rents to J. P^ and S, M. P. ®'‘ ^^and. 

ofl. °P. X pft’hen hy ordering a recon veyanoe 

covery for the purpose of barring Se estatef ail i T. Sf if q f f 25 ®f obtained. St. Jolm 

■.SjJSYfSS'/Ei.srjfsTps; 

5 W. E. 303. ’ ^ i mortgage, and then levies a fine, and five years 

The eldest son and heir of S. M P was in no’ bof tf ff f 1''^° claim under the fine bring a 
session of the rents of all the derised nremFspV *“■’ ®‘l“‘ty will not assist them 

and joined in respect of certain parts onhm of on Sff I' fra,“dulent title, and also by 

fetnf 7f in'SEin makiiS fh “fi 

intheakenoff^ProXchc^VsW^^^^^^ in^sSS- 

'^^Mf7re:4:7u= f =S 

as having a title to it by general oocunancv * not lelievable m a court of equity, being 

Held, that there coulee no gS^occu To f "‘7^® a® 

pancy whether the estate pur aS f e wf f f J l n p ' n ‘'®?3 ^• 

regarded as legal or equitaf e, Td that the J andU^hf^ S'/f 

person beneficially entitled, and not the exe for Vnn? ^ i f t l^m in a mortgage 

cutor or administrator of S.M. P.,was the proper dwhr«i fhnt th P-Wment it was 

person to concur in making the tenant ?o the t fnf^f ‘ “s® 

. prmoipe. Ib. ® J- I'f® : remainder to W. and the heirs of his 

The title of the plaintiff, against which the of tMa assignment 

recovery was set up, accrued in 1837 ; the plain- sell him nnft^ff f “^•^®*’'';ards prevails on J. to 

tiff brought an ejectment in 1852, but was forced This IX ^ . f ^ i*^® nud levy a fine. 

o abandon it, and to proceed in equity he filed set % "P?? accordingly 

tmujr that the 3 .c 4 WiU. 4, c. 27. 23, did^not 

“plaintfff in^^® “‘‘f ’^® impeached for fraud and 

was deckjga ^ledwas dirSctedfrom m2 the d^enf ®'7®^ concurrent inris- 

md^an adverse A fine kw? BaU & B. 27^ 

ckim by, commenciiig the, ejectment, Ih nf ^ 7 ^^ ^ possession acquired by the 

. , ^ traud of a tenant, but acquiesced in by the land- 
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lord with notice of the fraud, will operate as a 
bar, Ih, 

Where ■ tenants give a conditional possession, 
provided they may pay their rents to a third per- 
son till a suit is "determined, a fine levied under 
such a possession shall not stand ; for should such 
a fine prevail, wliat is said to be a solemn act and 
the end of all controversies, would cease to be so, 
and introductory of numerous frauds. Even at 
law, fines will be set aside for fraud, as in case of 
a tenant. for years. Balter Pritchard^ 2^ Atk. 
390. And see Fermor's case, 3 Comb. 77 ; Whalei/ 
v. Tancred, 1 Vent. 241 ; Breretim v. Gamid, 2 
Atk. 240. 

A., tenant for life, with remainder to B. in tail, 
by fraud gets B.’s authority to levy a fine. He 
sells the land, and invests the purchase money in 
the funds, where it is clearly identified. B.^ has 
no lien on this money against the other creditors 
of A. Newcoml) v. Burden, 2 Anstr. 343. 

Observations as to the legal and equitable 
right of parties to bar known existing adverse 
claims by fine and non-claim. If, in levying a 
fine, a direct fraud is practised, this court has un- 
doubted jurisdiction to give relief ; but the mere 
fact that a party levying a fitie has good reason 
to believe that, if he did not do so, an adverse 
claim might or would be established against him, 
has never been considered as sufficient evidence 
of a good fraud to induce this court to grant 
relief. Langley v. Fisher, 2 Beav. 90 ; 15 L. J., 
Ch. 73. 

Semble, if fraud has been practised on a tenant 
in tail, and carried into effect by a recovery, and 
tenant in tail dies without issue and without con- 
firming this transaction, the .next remainderman 
in tail may maintain a bill to set it aside. Secus, 
if the recovery was with the intention of barring 
the entail, and, the fraud only applied to some 
part of the transaction, independent of that 
object. Bellamy v. Sahhie, 2 Ph. 425 ; 17 L. J. 
Ch. 105. And see S. C\, 5 L. J. Ch. 36. 

h. Error. 

Bill brought by a remainderman in fee of 
copyhold, expectant on an estate tail which was 
spent, to be relieved against an erroneous common 
recovery in the lord’s court, praying that the lord 
might be decreed to suffer plaintiff to bring a 
plaint in the lord’s court, in nature of a writ of 
error, to reverse this recovery, or that this court 
would relieve on the merits. The defendant de- 
murred, and the demurrer was allowed. Ash v. 
Bogle, 1 Vern. 367. 

Whether equity will supply the defect of a fine, 
where the conusor dies after the caption, and 
before the fine is perfected. Wharton v. 

2 Vern. 3. 

Court of equity will not rectify a mistake of 
names in a recovery, especially after a length of 
time and against a purchaser. Bell v. Cundall, 
Ambl. 102. 

By the chirograph of a fine, the caption ap- 
peared to be on the 23rd of October, 1701, 
whereas in fact the fine was not acknowledged 
till the 2hd of March following, and this was 
offered to be proved, but the court refused to 
admit the evidence, being of opinion that no 
proof of the time of acknowledging a fine ought 
to be admitted contrary to or against the chiro- 
graph, and that the record, which was the 
chirograph of a fine, could not be falsified until 
f; it was vacated or reversed. Saye and Sele {Lord) 

J V. Lloyd, 4 Bro. P. C, 73. 

I 

I 


Where a recovery in the common pleas has not 
been entered of record, if it appears by the 
prothonotary’s minutes it was suffered at bar, the 
court will order it to be entered, with a proviso 
that it shall not prejudice any subsequent pur- 
chaser. So. as to an old judgment. Anon, 3 Atk. 
521. 

3. Opekatiok. 
a. Q-enerally. 

Fine cannot bar a possibility. Whitfield v. 
Fausset, 1 Ves. 390. 

A bill in equity not sufficient to prevent the 
operation of a fine at law. Toulmiti 'Sf. Pricey 
5 Ves. 238. 

Fine levied pendente life not to be set up at 
trial of ejectment. Lutimyeh v. Southi n, Dick. 286, 

To a plea in bar of a fine, a direct positive 
averment of seisin is necessary. Bohson, v. Lead- 
heater, 13 Ves. 230. 

A common recovery suffered in the common 
pleas will not pass a copyhold. Secus, in custo- 
mary freeholds. Oliver v. Taylor, 1 Atk. 474. 

A fine cannot be levied of money, or of the 
trust of money ; and therefore, where a sum 
of money is covenanted to be laid out in lands, 
and settled to the same uses as the lands com- 
prised in the deed, and the tenant in tail suffers 
a recovery of the settled estate before mone)'’ is 
laid out, it shall go in the same manner as^ if 
no such recovery had been suffered. Warwick 
(^Countess') v. Edwards, 1 Bro. P. C. 210. 

Tenant for years, at will, or at sufferance, 
cannot by fine devest an estate, and turn it to a 
right. BrereUmy. 2 Atk. 249. 

A fine could be levied only by a person having 
the freehold either by right or by money. Doe d. 
Parker v. Gregory, 4 N. &; M. 308 ; 2 A. & E. 14 ; 

4 L. J., K. B. 19. 

Disposition ” — Copyholds — Tenant on the 
Rolls— Declaration of Trust without Surrender 
— Deed acknowledged.] — The words “dispose” 
and “ disposition ” in the Fines and Becoveries 
Act, 1833, are not used as technical words, but 
as ordinary English words of wide meaning, and 
where they are not limited by the context they 
are sufficient to extend to all acts by which a 
new interest, whether legal or equitable, in the 
property is effectually created. Consequently, 
a married woman, tenant on the rolls of copy- 
holds, can by deed acknowledged under the act 
effectually declare herself a trustee of those 
copyholds. Such a disposition is not within the 
proviso of s, 77 of the act, and is therefore bind- 
ing on her customary heir. Green v. Patte7\wn 
(32 Ch. D. 95) discussed and distinguished. 
Carter v. Carter, 65 L. J., Oh. 86 ; [1896] 1 Ch. 
62 ; 13 K. 824 ; 73 L. T. 437 ; 44 \V. E. 73. 

Application to Kectify Deed,] — The court 
is not prohibited by the Fines and Recoveries 
Act (3 4fc 4 Will. 4, c. 74), s. 47, from exer- 
cising its ordinary jurisdiction to rectify, on 
the ground of mistake, a deed of re-settlement 
which has been enrolled as a disentailing assur- 
ance under the act. Ball- Bare v, Hall-Barey 
55 L. J., Ch. 154 ; 31 Ch. D. 251 ; 54 L. T. 120 ; 
34 W. E.82— C. A. 

Specific Performance.] — The jurisdiction which 
the courts of equity had prior to the Fines 
and Recoveries Act of decreeing specific per- 
formance of a contract by a tenant in tail to bar 
the entail by ordering him to levy a fine or 
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suffer a common recovery for the purpose, and 
enforcing the order as against the tenant in tail 
personally by the process of contempt, has not 
been excluded by s, 47 of the Fines and Re- 
coveries Act, and the court can still as against 
the tenant in, tail himself decree specific per- 
formance of a contract to execute a disentailing 
assurance, although the contract is not enforce- 
able as against the succeeding issue in tail 
Bayilm v. Small, 56 L. J., Ch, 832 : 36 Ch. D 
716 ; 57 L. T. 292 ; 35 W. R. 765~C. A. 

b. Parcels. 


24 

death of any of the other tenants in tail without 
issue ; and the deed contained n covenant to levy 
a fine of the property expressed to be conveyeil 
by the deed. A fine was levial, purporting to 
extend only to the fifth share. Afterwards, one 
of the other tenants in tail died without issiuC 
and without having barred Ids estate tail -Held', 
that there was an error in the time whi(‘]i was 
cured by 3 4 Will. 4, c. 74, s. 7, and that the 

fine was effectual as^to one-fourth, and not as to 
one-fifth only. -A//h AMoalatlou of Scotia ad v 
Siddal, Cooper v. Greem, 3 Be G. i\ *S: J. 5S. 


Though in a fine there are often more parcels 
of land than belong to the conusor, yet a court 
of equity will restrain it to such lands as really 
belong to him. JBrereton v. Gamut,- 2 Atk. 240 
Charge in the bill, that A. died seised in fee of 
estate in B., and elsewhere. Plea of fine of all 
the estates charged in the hill, and of which A. 
died seised in fee, sufficient without averments 
that they were in B., and none elsewhere ; court 
will not intend that there are advowsons merely 
because mentioned in the fine. Butler v Every 
1 Ves. J. 136. 

^ Two sisters having estates tail, descended from 
tte mother, and the remainder in fee aliunde. 
One levies a fine; the question \vas, whether 
it barred the fee in a moiety, or only the estate 
tail in one moiety, and the fee in a moietv of a 
moiety. ■ It was determined at law that it 
barred a moiety, Chur eh v. Edward st. 9. Tirn 


barred a moiety, Chur eh v 
C. 0.180, 

. ^ and recovery is of so many acres 

in S., the party interested shall have his election 
where and in what parts of the estate the fine 
and recovery should operate. Decrees, &c , in 
part reversed. ma„ey {Lord.-) v. Mahon, 4 Bro. 

Estates held to be comprised in an equitable 
recovery, the words being sufficiently compre- 
hensive, notwithstanding an inference against 
the possession of the party, and his intention to 
include them from acts done under a misconcep- 

7 Ves. 98. 

Ihe vill of B, being part of the parish of B 
a recovery is suffered of the tithes of the parish! 
the deed making the tenant, conveying the 
tithes of the viil. The tithes of the vill pass. 
Gilson V. Clark, 1 Jac. & Walk. 159 ; 20 K R. 

the conusor’s interest, 
and will pass contingent as well as vested rights 

the word 

esteeb does not show a contrary intention 
when there are also the words “ all estate, keC 

wbivlf ^^^®/^^’<^™ftances, a share of an estate, of 
which a hue had been levied, and which de- 
scended to the conusor as heir-at-law after the 
levying of the fine, and the deed to lead the uses 
thereof, was held to be included in the fine and 

iKirt: T "" 

suBsequfintly to the descent for the purpose of 
fine V declaring the uses of the 

Ji A?* “• » A. I. C- 

estate stood limited, snhieot to a life estate 
to five persons, as tenants ii common in 
Om between them in tail! 

Sired con- 

■ Si tasband in a deed mortmging 

the share fndiif. 
teiest *Q wbch she might become entitled by the 


c. Protector, 
i. B7n; u. 

Bare Trustee.]-~A bare trustee; who, under 
s. 31 of the 3 & 4 Will. 4, c. 74, is protector of a 
settlement, can insist on retaiiiiinr the legid 
estate, only so long as the purposes uf the trust 
exist, that is, so long as. according to the rules of 
the court of equity, he is required to be a trustee. 
Buttanshaw v. 3Iartin, 1 Johns. 89 ; 5 Jur. (x.s.) 

Therefore, where there was a devise of lands 
to trustees upon trust for the testator’s daughter 
during her life, for her separate use without 
power of anticipations, with remainder to the 
use of her children as tenants in comnion in tail, 
with remainders over :~Held, that the testator’s 
daughter having become discoverte and being 
sui juris, could compel a conve3^ance by the 
trustees of the legal estate. Ih 

Husband.] — A husband of a married 
woman taking an estate to her separate use under 
a settlement is not a bare trustee under the settle- 
ment, within the 3 &: 4 Will. 4, c. 74, s. 31. Ketr 
Y.Broiv7i, 1 Johns. 188; 28 L. J., Ch. 477; 5 
Jur. (x.s.) 457; 7 W. R. 372. 

Tenant in Tail in Possession.]— Where there 
IS a tenant in tail in possession and a tenant in 
tail in remainder under the same .settlement, the 
tenant in tail in possession is protector within the 
words of s. 22 of the .3 k 4 Will, 4, c. 74. BlewitL 
In re, 6 Be G. M. & G. 187 : 2,5 L. J., Ch. 393 : 2 
Jur. (n.S.)21; 4W. R. 195. 

lord Chancellor — lunatic.] — Circumstances 
under which the lord chancellor, as a protector, 
m lieu of the tenant in tail in possession, a 
lunatic, will consent to a disentailing deed for the 
purpose of securing a part of the estate for the 
near relations of the lunatic. Ih, 

Joint Tenancy — Tenancy in Common.! Free- 

holds stood limited to A., B., 0., and b'. jointly 
tor life, remainder, in fifths to them and E. as 
tenants in common in tail male, with cross 
reniainders in tail male. A., without the consent 
?*• lifetime of E., who 

afterwards died without issue, executed a disen- 
tailing deed of his estates tail -Held, that 
A. was protector not merely of an aliquot share 
or the estate, but specifically of his original fifth 
share, and also of the fourth of E.^s fifth in 
after E.’s estate tail ; and consequently 
that the original fifth share of A., and also his 
fourth of E.’s fifth share were effectuaUv disen- 
tailed. ivdnell V. Borrell, 44 L. J., Oh 756 * 
L. R. 20 Eq. 194 ; 23 W. R. 717. * ’ 

“Owner of Prior EBtated’]-lii s. 22 of the 
rines and Recoveries Act (3 & 4 Will. 4, c. 74)^ 
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which points out the person who shall be pro- 
tector of the settlement, the “owner of the prior 
estate ” is the person who is entitled under the 
settlement to the beneficial enjoyments of the 
rents and profits. “Dudscm's Contraot, In re, 47 
L. J., Ch. 632 ; 8 Ch. D. 628 ; 39 L. T. 182 ; 27 
W. 11.179. ■ ^ 

In a will made before the passing of the act, 
the testator, being entitled to the equity of re- 
demption of a freehold estate, devised the same 
to trustees and their heirs to the use of them 
and their heirs during the life of A. (a married 
Avoraan), in trust for A. for hCr separate use, 
with remainder to the use of B. in tail, with re- 
mainders over. In 1871, the legal estate being 
still outstanding, the first tenant in tail, with 
the consent of A. as protector, disentailed the 
estate : — Held, that the entail was effectually 
barred. A,, and not the trustees, being the proper 
protector of the settlement. ^ Ih, 

Trustees under Will.]— The trustees of the real 
estate under a will were appointed also protec- 
tors of the estates tail created by the will. They 
all died, and new trustees of the real estate were 
appointed by the court : — Held, that the tenant 
for life had become protector of the settlement, 
and that he and the first tenant in tail could 
convey. Clarke v. Chamberlin^ 16 Ch. D. 176 ; 
29 W. R. 415, 

ii. 3£arried Women. 

Where by a settlement executed prior to the 
8 k 4 Will. 4, c. 74, realty was settled to the use of 
a married woman for life for her separate use, 
with remainder in tail, she alone is (by virtue of 
s. 24) protector of the settlement. Keer v. 
Brown^ 1 Johns. 138 ; 28 L. J., Ch. 477 ; 5 Jur. 
(N.s.) 457 ; 7 W. R. 372. 

Husband Convicted of Pelony.] — Where the 
tenant for life is a married woman, whose hus- 
band has been convicted of felony, and the life 
estate is not settled to her separate use, the court 
of chancery, together with the wife, is the pro- 
tector of the settlement. Wainewrlght. In re^ 
Slade, Ex parte, 1 Ph. 258 ; 12 L. J., Ch. 426 ; 
7 Jur. 499 ; 13 Sim. 260. 

Wife with Separate Estate — Husband not a 
Bare Trustee.] — A husband of a married woman 
taking an estate to her separate use under a 
settlement is not a bare trustee under the settle- 
ment, within the 3 & 4 Will. 4, c. 74, s. 31. Ib. 

iii. SurvbvorsJuj) of Office. 

When protectors of a settlement are appointed 
under 3 A 4 Will. 4, c. 74, s. 32, the protectorship 
is not determined by the death of one of them, 
but vests ill the survivor or survivors. Bell v. 
MoUby, 42 L. J., Oh. 266 ; L. R. 15 Eq. 178 : 28 
L. T. 9 ; 21 W. R. 321. 

iv. Other Matters. 

Court as Protector— Eorm of Petition for Con- 
sent.] — Form of petition, evidence, and order, 
on an application to the court to consent as pro- 
tector of a settlement to the barring of an entail. 
(xrarenor, In re, 1 De Gr, & Sm. 701. 

Settlement by Court— Limitations.]— Where it 
was referred to the master to draw up a settlement 




in pursuance of a direction in a deed executed by 
the late Lord Despencer, that his estates should 
so far as the law would allow be strictly settled 
after his death, so as to go along with the title, 
so long as the holder of the title should be a lineal 
descendant of himself, but with a provision, 
‘that in case the title should at any time, within 
the limits prescribed by the law for strict settle- 
ments, be suspended or in abeyance, then that 
the rents and profits of the estates should during 
such interval be equally divided among the 
co-heirs per stirpes of the person or persons by 
whose death or deaths such abeyance should have 
been occasioned ; the court approved of a settle- 
ment in which the latter object was secured by 
a proviso, subject to be defeated by a recovery, 
and not as suggested by the court at the firk 
hearing, by a term of 1,000 years prior in limita- 
tion to all the other uses ; and the court also 
declined to appoint a protector of the settlement 
by reason of his irresponsibility if appointed. 
Banks v. Le Bespencer, 11 Sim. 508 ; 9 L. J. 
(N.S.)Ch. 185 ; 4 Jur. 601. 

J oint Protectors — De ath — Survivorship of 
Office.] — When protectors of a settlement are 
appointed under 3 & 4 Will. 4, c. 74 (The Finev 
and Recoveries Act), s. 32, the protectorship is. 
not determined by the death of one of them, but 
vests in the survivor or survivors, l^ell v, 
IMtby, 42 L. J., Ch. 266 ; L. R. 15 Eq. 178 ; 28- 
L. T. 9 ; 21 W. R. 321. 

d. Tenant for Life. 

The fine of a tenant for life divested the* 
estate of the remainderman or reversioner, 
leaving in him only a right of entry, to be 
exercised either then, by reason of the forfeiture, 
or within five jmars.after the natural determina- 
tion of the preceding estate. Goodriglit d, 
Fowler y. Forrester, 8 East, 552 ; 1 Taunt*. 578. 

By a will in 1789, an estate was devised to M. 
for life, with remainder as he should by deed or* 
will appoint, and in default of appointment, re- 
mainder to the heirs of his body, with remainders 
oyer. In 1790, M. levied a fine to the use of' 
himself in fee, and afterwards died without 
issue : — Held, in an ejectment by the heir-at- 
law of M.,that the fine created a discontinuance j. 
and gave a tortious fee to M., and that his heir- 
at-law was consequently entitled to recover in 
ejectment, the remainders over being divested, 
and the rights of the remaindermen only capable- 
of being enforced by real action. Doe d. Gilbert 
V. Boss, 7 M. & W. 102 ; 10 L. J., Ex. 201. 

A tenant for life and tenant in remainder of ' 
copjdiold premises suffered a recovery, and_ 
declared uses on the surrender, which, as a. 
voluntary conveyance, was void as against a 
purchaser: — Held, that the recovery itself was 
not therefore void, but that it operated so ns, 
to give them the fee by way of resultizig use. 
Doe d. Baverstock v. Molfe, 3 N. k P. 648 ; 8 
A. &E. 650; 7 L. J., Q. B.‘251. 

A common recovery with double voucher 
suffered by a bare tenant for life as , vouchee, 
without feoffment or fine, destroyed a contingent 
remainder immediately expectant on the life- 
estate, notwithstanding 1 4 Eliz. c. 8. Doe d. 
Davies Y. Gaf acre, o Bing (N.c.) 609 ; 7 Bcott, 
807 ; 8 L. J., 0. P. 338. 

A., being seised in remainder during the life 
of B. and 0,, and the survivor, in trust to pre- 
serve contingent remainders, took an estate in,. 








possession to him and his heirs during the life of 
C., to make him tenant to the praecipe ; and a 
recovery was suffered against A.: — Held, that 
the contingent remainders were saved by 14 Eliz. 
c. 8. JBimghtim v. Sandila7ids, 8 Taunt. 378. 

If a fine was levied by a tenant for life, 
remainderman in tail, and reversioner in fee, a 
declaration of uses by the tenant for life and 
remainderman in tail did not bind the rever- 
sioner without his privity. Ros v. Pophani, 1 
Hougl. 25, 

A. was tenant for years, remainder to B. for 
life, remainder to. the first and other sons of B. 
in tail, remainder to the heirs of B. in tail ; A. 
and B. joined in a lease and release to make a 
tenant to the praecipe, and sufiered’a recovery ; 
the estate tail limited to the sons of B, was not 
divested by the recovery, nor was there any for- 
feiture of the estates of A. and B. Smith d. 
lilchards v. CLyfford, 1 Term Eep. 738 ; 1 E. E. 
384. 

By indentures of lease and release, dated in 
1796, an estate was conveyed to A. and B. to the 
use of A., ‘his heirs and assigns for ever. A. 
devised the estate to his daughter and to the 
heirs of her body, but in case she died without 
issue of her body living at her decease, then to 
his nephew and his heirs for ever. In February, 
1814, the daughter suffered a recovery of the j 
estate, and upon her marriage, in March in the j 
same j^ear, executed deeds of lease and release, | 
reciting that she was seised in fee-simple of the 
estate, and conveyed the same to trustees in 
trust for her and her husband and their issue, 
and in default of issue to such person as she 
should appoint. The marriage took place, and 
the daughter died without issue, having devised 
the estate in fee to her husband, who survived 
her: — Held, that the recovery suffered by the 
daughter was inoperative, because at that time 
the legal estate for life was in B., and she was 
only ^ equitable tenant for life, with a legal 
remainder in tail, and consequently that the 
husband had no title. Iresim v. Pearnimi, 5 
B. <k: E. 687 ; 8 B. & C. 799 ; 3 L. J. (o.s.) K. B. 
119; 27E. E. 490. 

e. Tenant in Tail— -Disentailing" Deed, 
i. Generally, 

Form of.] — A disentailing deed need not 
pursue any particular form of conveyance ; any 
deed which by its legal operation would have 
conveyed the fee simple, if the grantor had been 
seised in fee, will, if executed by a tenant in 
tail in possession, and if duly enrolled, bar the 
•entail. Kelson v. Agneio, Ir. E. 6 Eq. 232. 

It is not necessary that a disentailing deed 
should be assented to or executed by the 
grantees to uses. Ih, 

Intention.] — By a disentailing deed under 
Fines and Eecoveries Act, 3 & 4 Will. 4, c. 74 
reciting that A. was tenant for life, with 
remainder to B. in tail, of the two estates therein 
eomprised, and that A. being called upon to 
pay a debt of 1,200Z. had applied to C., who 
had agreed to advance that sum, in considera- 
in the deed, which he had 
to do ; in order to defeat all estates 
to convey the inheritance in fee 
B. jointly Gonveyed the two 
-terest of A. and B. therein, 

years, to secure the repay- 

interes% with remainder to 


A. for life, remainder to B. in fee^. In fact, A. 
was tenant in tail, not tenant forlife, of one of 
the two estates: — Held, that the conveyance 
being for valuable consideration as to both B. 
and 0., the tenant in tail under A/s entail could 
not be heard to say that sucli entail was not 
barred by the deed, the intention to convey the 
whole fee simple in the property so entailed 
being sufficiently expressed, and the operative 
words of the disentailiitg deed being large 
enough to bar such entail. Pvans v. Jones 
1 Kay, 29 ; 2 Eq. E. 421. 

Must Operate as a Conveyance. 1 — A dis- 
entailing deed, which fails to o})erate”as a con- 
veyance, cannot bar an entail. 

A tenant in tail in possession of an edate 
executed a disentailing deed, purporting to he 
a grant of the estate, to A. and ih and their 
heirs, free from all estates tail of the gratuor, 
to the use of A. and 11 and their heirs upon 
trust for the grantor. The deed was euroiied, 
but not executed by A. and B., who subsequently 
executed a deed of disclaimer : — Held, that the 
disentailing deed operated as a grant and not 
by the statute of uses ; that it was rendered 
inoperative by the subsequent disclaimer by 
the grantees ; and that the estate tail was not 
barred under 3 & 4 Will. 4, c. 74, Peaeoch v. 
Pastland, 39 L. J., Oh. 534; L. E. 10 Eq. 17; 
22 L. T. 706 ; 18 W. K. 856. 

Benders Estate Perpetual.] — A disentailing 
deed executed by a tenant in tail does not 
destroy the interest he possesses in the estate, 
but enables him, by the exercise of the power 
which that interest gives him, to render it per- 
petual Lilford {Lord') v. AtL-Gen., L. E. 2 
H. L. 63. 

Defective Estates— Effect in Confirming.]— 

In 1825 a person took the benefit of the 
Insolvent Act, and executed an assignment of 
all his real and personal property in possession, 
reversion, or expectancy, to the provisional 
assignee, in trust for his creditors. The in. 
solvent was at the time tenant in tail in 
remainder of real estate, and in 1826 he became 
tenant in tail in possession by the death of his 
father. In 1831 he became bankrupt, and the 
commissioners executed a disentailing deed of 
his r^l estate. In 1844 he died, leaving issue 
inheritable under the entail. The assignee under 
the insolvency claimed the estate against the 
the assignees under the baukru{,)tcy, on the 
ground that . the estate conveyed to him by the 
deed of 1825 was enlarged into a fee simple by 
the disentailing deed executed under the bank- 
ruptcy : — Held, that the deed of 1S25 only 
passed such interest as the insolvent had power 
to convey without fine or recovery, and did not 
operate as a contract to convey the fee. Stn-rais 
y- 29 L. J., Oh. 766 ; 6 Jur. (n.s.) 766 i 8 
W. E. 737. 

The rule that disentailing assurances will 
enlarge and confirm defective estates and titles, 
prevnmsly granted, rests on technical grounds, 
and does not apply to estates created by statu- 
tory powers, in the absence of some paramount 
equity overriding the power to bar the estate 
tail 11), 

_ Insolvent Trader — Sale — Confirmation to 
Purchaser.] — Where a trader sold an estate, and 
conveyed it as tenant in fee simple, with the 
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usual covenant for further assurance, and be- 
came bankrupt, and‘ it was afterwards con- 
sidered that he was tenant in tall only, it was 
ordered that the commissioner should be at 
liberty to execute a deed of confirmation to 
purchaser. Fn^pp^ Eo) parte ^ Phelps^ In re^ 1 
De a. 293. 

Entailed Money.] — disentailing deed under 
3 & 4 Will. 4, c. 74, s. 71, affects entailed money, 
although not yet due, and not yet liable to be 
invested in the purchase of land. Forclliam v. 
Fordliam.^ 34 Beav. 59 ; 11 Jur. (n.S.) 28 ; 11 L. T, 
529 ; 13 W. R. 197. 

Heirlooms — Defeasible Estate Tail.] — If a 

tenant in tail in remainder, whose estate is 
defeasible by the birth of issue of a prior exist- 
ing tenant for life, executes a disentailing deed, 
and dies during the life of such tenant for life, 
he will not obtain a title to chattels under a gift 
in the nature of heirlooms to the person for the 
time being in the enjoyment of the estate under 
the limitations of the will of a testator. Hogg v. 
Jones^ 8 L. T. 816. 

Covenant to Disentail — Specific Performance 
— Parties.] — To a bill by the covenantee, for 
specific performance of a covenant entered into 
by a tenant in tail in remainder, to disentail the 
estate after the decease of the tenant for life, 
judgment creditors of the tenant in tail, whose 
debts have been made charges on his estate, 
under the statute 1 & 2 Viet. c. 110, are not 
necessary parties. Petre v, Euncumie^ 7 Hare, 
24 ; 17 L. J., Ch. 370 ; ^12 Jur. 24. 

Statute forbidding Alienation — Effect of.]— 

When lands are limited to a person and the heirs 
of his body by a statute which forbids the aliena- 
tion of any portion of the lands therein men- 
tioned by the donee or the heirs of his body,' the 
estate thus created is nevertheless a tenancy in 
tail deprived of one of its ordinary incidents — 
namely, that the entail can be barred and the 
heirs in tail and the remaindermen cut off. 
Abergavenny (Earl) v. Brace, 41 L. J., Ex. 120; 
L. R. 7 Ex. 145 ; 26 L. T. 514 ; 20 W. R. 462. 

Estate Tail whether Well Barred.] — In 1872 
certain lands devised by will were held by trus- 
tees on trust, subject to the estate of a tenant 
for life, for the second son of the testator’s 
daughter A. for life, with remainder to the third 
son of A. for life, with remainder in tail in each 
case to the issue of such son. In that year the 
second son of A. and his eldest son by deed barred 
the entail ; and in the same year the third son of 
A. died, leaving his eldest son, the plaintiff, sur- 
viving. There was a proviso in the will that in 
case of a certain event happening the trusts in 
favour of the second son of A. and his issue 
should be postponed and to take effect in remain- 
der next immediately after the trusts in favour of 
the third son of A. and his issue. That event 
happened in 1883. On the death of the tenant 
for life in 1891, the plaintiff claimed a declaration 
that he was entitled to the possession and rents 
of the said lands Held, that the disentailing 
deed was effectual to bar the plaintiff’s estate. 
MilhanTi v. Vane, 62L. J., Ch. 629 ; [1893] 3 Ch. 
79 ; 2 R. 443 ; 68 L. T. 735— C. A. 

A testator in 1827 devised lands to trustees 
and their heirs upon trust to stand seised for the 
life of A., and also until the whole of his just 
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debts and all interest thereon should be paid, 
and gave the trustees power to set and let the 
same, and to apply the reuts and profits, and the 
value 'of whatever timber might be considered 
at its best growth, towards the payment of the 
debts, and then to pay the rents and profits to A. 
for life, and after his death to the heirs of his 
body, and in default of such issue, to .the tes- 
tator’s right heirs for ever. In 1830 the entail 
was barred : — -Held, that the trustees took a 
fee-simple estate, and that the estate tail was 
well barred. Collier v. Walters, 43 L. J., Ch. 
216 ; L. R. 17 Eq. 252 ; 29 L. T., 868 ; 22 W. R. 
209. 

S., by will, gave 5,000Z. to the eldest son of 
his late brother for life, with remainder upon 
trusts corresponding with the limitations made 
by A. of the C. estate in favour of his issue, but 
subject to an executory limitation over on the 
death under twenty-one, without issue then 
living, of any person who under the said limita- 
tions of the C- estate, would be tenant in tail by 
purchase. A. had never made any settlement, 
but had registered according to the law of Scot- 
land two deeds of entail of the 0. estate, of which 
he was then tenant in tail in possession. A.’s 
eldest son having executed a disentailing deed, 
and thereby bebome owner in fee of the C. estate, 
claimed the 5,000Z. absolutely : — Held, that he 
had become absolutely entitled to the 5,000L on 
completion of the instrument of disentail. 
Schanh v. Scott, 22 W. R. 513. 

A., B., C. and D. were joint tenants of free- 
holds for life, with remainder to A., B., C., D., 
and E., as tenants in common in tail with cross- 
remainder. A., without the consent of B., C. or 
D., executed a disentailing assurance. Subse- 
quently E. died without issue and without 
having barred his estate tail : — Held, that A. 
was protector of the same share of which he was 
tenant in tail, and that, therefore, he had effec- 
tually barred his estate tail as well in the one- 
fourth of E.’s fifth share to ■which he w’as 
entitled in remainder on E.’s estate tail, as in 
his original one-fifth share. Tufnell v. Borrell, 
44 L. J., Ch. 756 ; L. R. 20 Eq.‘ 194 ; 23 . W. R. 
717. 

Two sisters having estates tail, descended from 
the mother, and the remainder in fee aliunde. 
One levies a fine ; the question was whether it 
barred the fee in a moiety, or only the estate tail 
in one moiety, and the fee in a moiety of a 
moiety. It was determined at law that it barred 
a moiety. Church v. Edwards, 2 Bro. C. C. 
180. 

Party Executing must he Tenant in tail.] — A 

deed of disentailer, executed under 3 & 4 Will. 4, 
c. 74, has no effect in barring future contingent 
estates, unless the party executing it was in fact 
a tenant in tail. Slater v. Bangerfield, 15 M. & 
W. 263 ; 16 L. J., Ex. 139. See Evans v. Jones, 
Kay, 29 ; 2 Eq. R. 421. 

Estate to Illegitimate Child Barrahle.]— An 

estate granted by Charles the Second to one of 
his illegitimate children for love and affection 
may be well barred by bargain and sale under 
3 & 4 Will. 4, c. 74, s. 15, notwithstanding 34 
& 35 Hen. 8, c. 20. Grafton (JOuheyY, London 
and Birmingham By., 5 Bing, (n.g.) 7 ; 6 Scott, 
719 ; 1 Arm 363 ; 8 L. J., C. R. 47. 

Construction of Will.] — E testator, by will, 
dated before 1837, devised property to trustees 
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and their heirs, to the use of his daughter A. for recovery, tenantdn tail cannot declare new uses, 
life and after death, for such one or mote of her but such subsequent declaration must be by all 
chiidren, or his, her,or their issue, in such manner parties concerned in interest. 6iaj[}iItori v. 
and form as A. should by will appoint; and, in Stapiltim, 1 Atk. 7, i. ^ 

default of appointment, “ for all and every her Where a father w^as tenant for life, with 
children, and the heirs of their body or bodies remainder to his son in tail, who, on his 
lawfully begotten, in equal shares and proper- marriage, by lease and release, conveys his 
tions.” The testator then- proceeded, ‘-And in estate to trustees in strict settlement, and some 
case of the death of my daughter A, without time afterwards joins with his father in inaldng 
leaving any child her surviving, and in the event a mortgagee of the same estate, and sufters a 
of such child or children her surviving and dying recovery to the use of the mortpgee Held, 
without leaving any issue of his or her body, that the recovery shall notwithstanding come 
then in trust for my own right heirs for ever.” first to the use of the marriage settlement, 
A. had a son, who died in her lifetime, having Chmey v. Hall, 2 Edp, 357. ^ 

previously loined with her 'in the execution of a Eecovery suffered b}’ deaf and dumb person, 
disentailiinr deed Held, that the son took a and settlement to uses set aside, though no actual 
vested estate tail under the will, and conse- fraud. Ferreg v. Ferri'S, 2 E<.i. Abr. 61)5. 

quently that the ultimate limitation to the right ^ ^ i.- « ..i.-! * rv* 

heirs of the; testator was barred by the disentail- ^ Copyholds— Post-Nuptial Settlement— Bisposi- 
iiig deed. Hiehards y. Hacles, 13 C. B. (n.s.) tiou.J — A feme covert entitled to an equitable 
861* 32 L J.. C. P. 112; 11 W. 11. 430— estate tail in copyholds at B. executed, in 1 ebre- 
Ex Ch • • > ary, 1870, a deed declaring that such copyholds 

should be held in trust for such persons as she 
“Disposition” — Disentailing Deed only En- and her husband should jointly appoint, and in 
rolled.! — A disposition is made to a purchaser default for herself in fee. 1 he deed was duly 
for value, within the meaning of the proviso in acknowledged, but was not entered upon the com t 
3 & 4 Will. 4, c. 74, s. 38 (Fines and Eecoveries), rolls of the manor within six months after exe- 
although the disentailing deed, conveying a fee cation. By a deed of settlement dated in March, 
to the tenant in tail to such uses as he shall 1870, she and her husband purporting to exercise 
direct, is the only deed enrolled ; provided that this joint power, appointed the copyhokls at B , 
deed and the other deeds declaring the uses in and also covenanted to surrender those and 
favour of the purchaser form part of one and the other copyholds to which she was entitled m fee, 
same transaction. Crocher v. Waine, o B. & S. to trustees upon trust to sell, invest the proceeds, 
B97 ; 33 L. J., Q. B. 316 ; 10 L. T. 600; 12 "VV. and hold the fund (in the events which happened) 

for her for her separate use for life, then for her 
husband for life, and then for her children other 
Fine must he Levied.]— Issue in tail not bound, than her eldest son. Ho sale or surrender of any 
unless fine actually levied, although tenant in of the copyholds was ever made. The feme 
tail was decreed to levy fine. Weale v. Zoiver, covert had several children, and after the deaths 


cited 2 Veni. 306. 


of her and her husband the trustee of the settle- 


Tenant in tail sells for a full value, receives ment petitioned that all the copyholds might 
the monev, and covenants to levy a fine, and w*as vest in him for all the estate therein of the 
afterwards decreed to do it ; yet dying (though eldest son and customary heir, who was an 
in prison for not performing the decree) his infant, and the court made a vesting order 
issue could not be bound. Fox v. Crane, 2 according to the prayer of the petition :— Held, 
Vern. 306. fii'st, that the deed of February, 1870, being a 

The fine of a tenant in tail does not take away mere declaration of trust by the tenant in tail, 
the right of the remainderman, but the remainder- and not a “disposition” within the Fines and 
. man is at liberty to prove the vouchee in a Eecoveries Act, w^as inoperative as an assurance 
recovery non compos. Hime Y,Hurto7i,lWAgYr. to bar the estate tail lin the copyholds at B. 
E. C. 207. Secondly, that in concurrence with Iloneywiwd 

V. Foster (30 Beav. 1) and GihhonsY. tin'ajw (1 
Fine a Quasi Judgment.] — A fine with procla- Be G. J. k S. 621), and upon the construction of 
mations, by a tenant in tail, whether the procla- the statute, that, taking s. 41, together with 
mations are finished in his lifetime or not, will ss. 50 and 53 of the Fines and Eecoveries Act, a 
bar the issue in tail ; because the fine is qua.si a disentailing assurance by an equitable tenant in 
judgment, and the issue in tail claims the estate tail of copyholds, wiiich is not entered upon the 
through his ancestor, whose right was barred by court rolls of the manor within six months after 
the judgment. Id. 270. execution, is void ; and consequently that the 

power of appointment wdiich the deed of 
Equity of Kedemption— Estate tail in Condi- February, 1870, purported to create could not be 
tion as to Assuming Name— No Notice.]— An exercised. Thirdly, that the settlement of March, 
estate tail in an equity of redemption is w^ell 1870, was not a disposition by the ferae covert 
barred by a recovery, notwithstanding that the within the act, and could not be treated either 
mortgagee did not join in making a tenant to the as an assignment of her equitable interest in the 
priecipe. Darcy v. Darcy, Wall, Lyn. 119. copyholds or as a valid declaration of trust, or as 

anything more than a mere covenant to sur- 
Eecovery,]— Tenant in tail conveys his estate render. Green v. Paterson, 56 L. J., Ch. 181 ; 32 
to the use of himself and his intended wife, for Ch. D. 95 ; 54 L. T. 738 ; 34 W, E. 724 — C. A. 
their lives, with remainder to the heirs of their If a tenant in tail suffers a recovery, and 
bodies, and after marriage suffers a recovery ; declares uses which are void, he does nbt take 
the recovery, bars but a rnoiety, and is a sever- back an estate tail, but an estate in fee. Tanner 
anoe of the joint estate. Moody v. Moody, Ambl. v. Padford, 6 Sim. 21. 

Tenant in tail may suffer a recovery and bar 
, ' Wb^e . ttee is a deed to lead the uses of a his issue ; though he had previously, by an 
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innocent conveyance, aliened in fee. Bond v. 
Bond. Hay & J. ,374. 

• If a tenant in tail by purchase under a settle- 
ment,- made by liis ancestor ex parte materna, 
suffered a recovery, j£nd declared the uses to 
himself in fee, he took the fee. as a purchaser^ 
descendible to his paternal heirs. , Boa d. Crow 
V. Baldwere^ 5 Term Rep. 104 ; 2 B. R. 550. 

Where d common recovery was suffered of an 
estate tail, the recoveror acquired an absolute 
estate in fee simple derived out of the estate tail ; 
so that if a tenant in tail by purchase, under a 
marriage settlement made by his ancestor ex 
parte materna, with the reversion in fee by 
descent ex parte materna, suffered a common 
recovery' to- the use of himself in fee, this estate 
would descend to his heirs general and not to 
the heirs ex patte materna ; for the recovery did 
not let in the reversion in fee, but a new estate 
was thereby acquired, by purchase, which was 
totally different from the old estate tail. Mar- 
tin d. Tregonwell v. Straclian, 6 Bro, P. C. 319 ; 

J Wils. 266 ; 2 Stra. 1179 ; 5 Term Rep. 107, n. ; 
2 R. R. 552, n. 

Tenant in tail under will, before suffering 
recovery, settles estate on self for life, and with 
remainders to other tenants in tail in remainder 
under will, and afterwards suffers a recovery and 
mortgages the estate : — Held, valid against 
tenants in tail in remainder. Cormiah v. I'ra- 
jjaud, 6 How, 60. 

Articles on marriage to settle lands on the hus- 
band and wife for their lives, remainder to the 
-first, etc., son of the marriage, remainder to the 
heirs male to the body of the husband by any 
wife, remainder to the heirs of the body of the 
husband by the first wife, remainder to the hus- 
band in fee, with provisions for the daughters of 
that marriage, if no son ; husband has one 
daughter by the first wife, suffers a recovery, and 
marries a second wife, taking notice of his first 
marriage articles in his second settlement. He 
being tenant in tail by the articles, was allowed 
by his recovery to have barred his daughter of 
the first marriage. Powell v. Price, 2 P. W. 535. 

Pine merges Estate tail.]— The operation of a 
fine levied by tenant in tail, who has the 
immediate reversion in fee in himself, is to merge 
the estate tail, and bring the reversion in fee 
into possession, by whicn means it will become 
liable to the incumbrances of all who were seised 
of it. Shelhurne (Earl) v. Biddulpli, 6 Bro. 
P. C. 356. 

If a tenant in tail, remainder in fee, grant an 
estate to A., to commence after the death of 
tenant in tail, and then levy a fine to other uses, 
A.’s estate is merged in the fine. Langley v. 
Browne, 2 Atk. 201. 

Vesting Order under Trustee Act, 1850.] — A 

vesting order under the Trustee Act, 1850, will, 
if consented to by the protector of the settle- 
ment, bar all estates in remainder, and not pass 
a base fee only under the 3 t'c 4 Will. 4, c. 74. 
Powell V. Matthewii, 1 Jur. (N.s.) 973. 

Under a devise of a mansion and family estate 
to several successively for life and in tail : with 
a proviso, that whatsoever person should, by 
virtue of the will, became possessed of or en- 
titled to the estate, should, from the time he 
became so possessed, take upon himself the sur- 
name of Thelwall, and make the mansion his 
usual and common place of abode and residence : 
— Held, that a tenant in tail in remainder suc- 


ceeding to the possession, who had also become 
heir-at-law to the testator, not being found to 
have had notice of the will of her ancestor, con- 
taining such condition, her title could not be im- 
peached by the remainderman over, who brought 
ejectment after her death, against her husband, 
by whom she had issue, which died before her : 
she having also in fact suffered a recovery about 
four months after she came of age, within which 
period it was contended that she ought to have 
complied with the condition of residence to 
enable her to make a good tenant to the prse- 
cipe. JDoe d. KenriMt v. Beauclerli, 11 East, 
657; 11 R. R. 307. 

Under a devise of land to a trustee and his 
heirs, out of the rents and profits to pay an an- 
nuity to the testator’s wife, and the overplus to 
his nephews ; and after his wife’s death, to the 
use of his nephews and the survivor for their 
lives ; remainder to the use of the trustee to 
preserve contingent uses and estates, during their 
lives ; and after their decease in trust for the 
heirs male of the body and bodies of the nephews ; 
and in default of such issue, then to the use of 
another in fee : — Held, that the limitation in 
trust for the heirs male of the body and bodies 
of the nephews was executed by the statute, and 
therefore united with the prior use executed in 
them for life ; and that a recovery suffered of 
the whole estate by the survivor of the nephews 
after the death of the other nephew without 
issue, and after the death of his own issue, bound 
the entail, and defeated the subsequent limita- 
tion in fee. Doe d. Terry v. Collier, 11 East, 
377 ; 10 R. R. 529. 

Tenants in Common — Partition.] — Two tenants 
ill common of copyhold estate in tail, agree upon 
a partition, each surrenders the part allotted to 
the other Held, entail was barred only as to a 
moiety. Oakley v. Smith, Ambl. 368 ; 1 Eden, 261. 

Equitable.] — If cestui que trust in tail levies 
a fine or suffers a recovery, it shall have the 
same operation as if it were an estate at law, 
especially if it be on a consideration paid. 
Goodrich v. Brown, 1 Ch. Ca. 49 ; 2 Freem. 180 ; 

1 Ch, Ca. 213 ; S, C., cited, and said to he the 
first precedent of the kind. And see WaMnrn 
V. Downs, 1 Ch. Ca. 213, where it is said to be 
Bridgman’s opinion that it should not bar, but it 
is now well settled. 

A. conveys his estate to trustees in trust to con- 
vey as he shall by will direct, and then by will 
directs them to convey to B., his son in tail male, 
remainder to C. in tail male, remainder to the 
right heirs of the testator, and B. being in posses- 
sion suffers a recovery without the trustees, this 
shall bar the estate tail in equity ; for a timst is 
a creature of equity, and to be governed by 
its rules. North v. Way, 1 Vern. 13 ; 2 Ch. 
Ca. 78. 

Common recovery suffered or fine levied by 
cestui que trust of an estate tail has the saine 
effect in equity as it would have at law in case 
the legal estate was in him. Carpenter v. Car- 
penter, 1 Vern. 440. 

A trust estate in tail is not within the statute 
de Honis, and therefore may be barred by feoff- 
ment or bargain or sale, without fine or recovery. 
Waslhborn v. Dowyis, 1 Ch. Ca. 68. S. P., Bever- 
ley y, Beverley, 2 Vern. 132. 

Recovery will bar equitable estates tail. Bote- 
ler V. Allington, 1 Bro. G. C. 72. 

Cestui que trust in tail brings a bill against 
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the trustees to the intent they should join in a 
recovery ; this not proper, but it is proper to pray 
that the trustees may convey the premises to the 
cestui que trust in tail, who may then suffer a 
recoveix though if the trustees are also trustees 
for any annuity subsisting, they are not com- 
pellable to part with the lesjal estate out of them 
to the cestui que trust in tail. Carteret v. 
Carteret, 2 P. W. 133. 

Equitable recovery valid, though the tenant in 
tail was not, at the time, in actual receipt of the 
rents which the trustee paid over to other under 
a d ecree afterwards reversed. Grenvi lie ( Lord) 
Y. jBlyth, ie> Yes, 224:. 

Equitable tenant in tail aliens in feeby way of 
mortgage ; a good equitable recovery may be 
suffered of the secondary equitable estate without 
the concurrence of the mortgagee. Nonaillo v. 
Greenwood, Turn. & E. 26 ; 23 R. R. 174. 


EECOVEEIES. 

became the reversioner in fee. Tfe levied a fine 
to his own use in fee, and dcvisetl the estates in 
trust for T,,his brother, fi>r his life, remainder to 
the use of T., his brother's srm tor life, remain- 
ders to the sons of the last-men rirmeil T. suc- 
cessively in tail male, remainder to the use of F. 
in fee. E, died without is'^ne in 1774. T., the 

brotlier, sulfered a ree.Dvery in the same year, 
devised the estates to T., his son. for life, \vith 
remainder over, and died in 17S0, T.. tie* son, 

entered on his father's death -Held, that Ih.' 
being the tenant in tail, possessed of Um inune- 
diate estate of freeholil. wa,s not jU'eeiuded In* 
the term of 50U years from levying a tine, whieli 
worked a diseontinuamx; of t he remahiders : and 
that he thereupon acquired a toriii.-us iVe. wliieh 
he might devise! as above. Ihw <1. Cooper v. 
FinGli. 4 B. & Ad. 283 ; 1 N. A M. 130 ; 2 L J * 
K. B. '41. 



Presumption as to.] — In ejectment by heir 
in tail of E., one of three sisters who were 
coparceners in tail, to recover the third part of 
certain lands, it appeared that in 1748 two of 
them, M. and D., suffered recoveries of their 
shares, but E. did not. All married, and in 1759 
their husbands entered into an agreement to 
make partition of the lands so heh'l in copar- 
cenary, as well as of other lands, part leasehold, 
part freehold, the leasehold having been devised 
by the same will which created the estates tail, 
and the freehold not being comprised in the 
will. The agreement provided only for a deed 
of partition. No deed was pirovecl to have been 
executed. The lands had been held according 
to the agreement from the date of it till the 
ejectment. Those in dispute had been held by 
the husband of D., and those who took under 
him and her : -Held, that the possession being 
accounted for, the court could not presume a 
recovery or fine to bar the estate tail. Loe d 
Milldt V. Millett, 6 Q. B. 1086 ; 17 L. J., Q B 
202 ; 12 Jur. 649. ’ 

Discontinuance.] —Discontinuance can only be 
created by a tenant in tail in possession at the 
time he does the act to defeat the settlement 
Doe d. Jones -7. Jones, 1 B. & C. 238 ; 2 D. & R 
373 ; 1 L. J. (o.s.) K. B. 102. 

The discontinuing party must be actually 
seised by force of the entail. Driver d. Durton 
y.J{uswy,lll.m.26^. 

Remainder under an old settlement barred by 
a fine and non-claim, the fine also working a dis- 
continuance. Snell V. Sllooeh 5 Yes. 4697 

In order that a fine levied by a tenant in tail 
may operate as a discontinuance to the rever- 
sioner, the tenant in tail must be rightfullv in 
possession, by force of his estate tail, at the time 
onn® “ H™'!' ■^■n<ievson t. Anderson, 

^ ^ 5 

Therefore, a fine levlefi by a tenant in tail in 
remainder expectant upon the determination of 
an estate by the curtesy during the existence 
Of the previous estate, and in favour of the ten- 

ttauanco’^ 

istates were settled to certain uses, with I'e- 
trustee for 500 years, to raise por- 
tioM for younger eh Idren, remainder to the use 
successively of the 
settlor m tail male, remainder to his heirs and 
estate came, by virtue of 
the settlement, to E,, the eldest son; who also 


Creation of Base Pee.] — An fsiato being 
limited by a marriage settlement to the use oTi 
A. and his wife, and the heirs of their broiies, 
and A. having died, leaving his widow and three 
children, viz.jsG., an only son. and L. and H., 
daughters ; the widow, in 1735. by a deed-jioll, 
in consideration of an annuity to her i)y her son 
G., and of natural affection, granretl, surrendered 
and yielded up the estate to G., in fee : and 
afterwards, during her life, suffered a recovery. 
The widow died in I TdT ; G. died without issue 
in 1779, having devised the estate to trustees to 
secure the payment of an aniiuity to W., the 
only son of his sister, L. (who wiis then dead), 
and subject thereto to B., the eldest son of W., 
for life, with remainder to his second son. In 
1790 B. entered, on his father’s death, into pos- 
session of the entirety of the estate, claiming 
under the will of G., and subsequently did 
various acts in the character of devisee for life. 
In lsl4, he suffered a recovery of one moiety, 
and in 1816 conveyed the entirety of the estate to 
mortgagees in fee. In 1818, M,., the tlesctmdant 
of the other coparcener, H., at B.’s request, suf- 
fered a recovery of a moiety, which it was de- 
clared should enure (subject*' to a term to secure 
a sum of money to i\l.) to the use of B.’s mort- 
gagees : — Held, first, that the deed-poll of 1735 
operated as a covenant to stand seised, and 
created a base fee, determinable bv the entry of 
the issue in tail. v. Doe d. DaulH, 15 

M. & W. 769 ; 7 Jur. 959— -Ex. Oh. Affirmed in the 
House of Lords, 2 H. L. Gas. 811 ; 13 Jur. 1U13. 

Held, secondly, that this base fee did not, on 
the death of the widow, become merged in the 
reversion in fee in G., as the estate tail siibsistc'd 
as an intermediate estate ; and that, althoiiuh G., 
being estopped by the recovery suffered by 
him, was not remitted to the estate tail, no right 
of entry accrued till his death, and tlierefore 
the period of twenty years, for the operation 
of the Statute of Limitations against the issue in 
tail, was to be calculated from G.’s death in ] 779 
and not from the death of his mother in 1707 ; 
and that B.’s entry in 1790 was not barred by 
lapse of time. Ih. 

Held, thirdly, that although B. entered under 
the will, and manifested an intention to take the 
estate under it for his life only, that intention was 
immaterial, and he was remitted, nolens volens, as 
to his moiety, to the original estate tail, which 
was barred by the recovery in 1814. /J. 

Held, also, that the entry and remitter of B. 
did not operate to remit M., his coparcener, to 
the other moiety of the estate. Ib. 
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A tenant in tail of the gift of the crown, the should have her dower notwithstanding the fine, 
reversion being in the crowjgi, suffered a common Dolin v. Qjltman^ 1 Vera. 294. 
recovery before H4 Hen. S ; he gained a base fee Where a wife joined her husband in a fine to 
descendible and alienable so long as there was a purchaser, but nob in the declaration of uses, 
issue in tail, and the reversion was still in the she shall be bound after fifteen years’ widow- 
crown. Neale : A. Athold {Bahe) v. Wilding^ 1 hood, and acquiescence. Sioa/iton, v. Haven. 3 
Wils. 275. ' Atk. 105. 

In 1841, Lord H., being entitled in remainder Where a feme covert has an interest in land, 
(subject to the existing life estate of Lord D.) no consent of a remainderman can bar the 
as tenant in tail to two undivided third parts of entail, unless there had been a fine, nor can 
certain hereditaments, mortgaged his interest in equity carry such an agreement into execution as 
the property to M. D. In 1842 Lord H. became to a legal estate. Traffvrd v. Boehni, 3 Atk. 449. 
bankrupt. At the date of his bankruptcy the A fine levied of the wife’s estate must, in 
statute ill force was 6 Geo. 4, c. 16, as amended order to have validity, be the joint act of her and 
by the Fines and Recoveries Act (3 &:.4 Will. 4, her husband. Belt v, Bell^ LI. & G. Plunk. 53. 
c. 74). No disentailing deed was executed by the Husband seised in right of his wife of a share 
.commissioners in bankruptcy pursuant to s. 6.4 of the New River water, the wife cannot be 
of that statute; but in 1872 Lord H. executed a barred sans fine ; and where they both without 
disentailing deed. In 1878 Lord D.,' the tenant a fine mortgage such share, and the wife after 
for life, died. The plaintiff was a sub-mortgagee the husband’s death pays interest, this will not 
from M. D., and brought this action toreilise affirm the mortgage. BnjhutterY. BarthoUmew^ 
his security : — Held, that the mortgage by Lord 2 P. W. 127. 

H., the tenant in tail in remainder, conferred Purchase to the use of baron and feme and 
upon the grantee, not merely an estate for the their heirs ; they join in a mortgage to the ven- 
life of the grantor, but a base fee, voidable by dor to secure part of the purchase money ; upon 
the enti'y of the issue in tail; that, notwith- a bill to foreclose, they answer jointly ; the hus- 
standing the intervening bankruptcy, the sub- band dies, and the wife insists on the want of a 
sequent disentailing deed by the tenant in tail fine: — Held, the joint answer is equal to a fine, 
operated to confirm the base fee ; and that, and mortgage good. Amn.^ Mos. 248. 
therefore, the plaintiff was entitled, under his Where by a marriage settlement a sum was to 
security, to a base fee, to continue so long as be raised out of an estate in Jamaica, and in- 
there should be issue of Lord H. who would have vested in lands in this country, to be settled on 
succeeded under the entail. Hankeij y. Martin.^ the husband for life, remainder to the wife for 
49 L. T. 560. life, or an option to her of an annuity for life, in 

lien of such life estate, and before the money was 
Husband and Wife.] — Where feme covert joins raised the husband and wife joined in mortgag- 
with her husband in fine, she cannot recall it ing the Jamaica estate, and the latter acknow- 
after five years. A/w/i., Cary 5. ledged before a magistrate the deed which, by 

Wife may dispose of personal estate as well as the colonial law, was equivalent to a fine ; — Held, 
real by joining in fine with husband, over which that she thereby barred all interest at law or in 
she has absolute power, and on her consent her equity in the estate, and was not, therefore, 
whole fortune was paid over to husband, though entitled to the dividends ’arising from the corn- 
stated to be insolvent. WillaU Y . Oay '2 . pensation money which had been invested. 

A husband and wife levied a line of the wife’s Ferbes v. Adams^ 9 Sim. 462 ; 8 L. J. (N.S.) Ch. 
lands, which was declared to the use of the 116. 

husband and his heirs ; the husband devised Husband and wife being jointly entitled to 
the lauds to H. ; H.,^ as a voluntary devisee, equity of redemption in fee, convey it by deed 
shall not have the aid of equity against the without fine to mortgagee ; wife survives ; she 

heir of the wife. Coventry y. Hall, 2 ^h.. or her heir may redeem at any time within 

Tenant in tail conveys his estate to the use of twent3’' years from husband’s death. Price v. 
himself and his intended wife for their lives, Coiiner^ 1 Sim. & S. 347 ; 1 L. J. (o.s.) Ch. 178. 
with remainder to the heirs of their bodies, and 

j after marriage suffers a recovery, the recovery Contingent Interest.]— -Semble, a feme 

f bars but a moiety, and is a severance of the joint covert cannot, b}'' a deed not acknowledged, 

estate, Moodnj y. Moody ^ convey a contingent interest in a term of years 

Feme covert having power to convey her settled to her separate use. Bestall y. Bunbury^ 
estate after her death conveys it by lease and 13 Ir. Ch. R. 549. 

release to take effect after her death. She after- Where, by an instrument executed before the 
wards joins with her husband in levying a fine 3 & 4 Will. 4^ c. 74, real property is settled to the 
to different uses ; the lease and release held to use of a married woman for life, for her separate 
have no effect, and the fine operated. BramkaXl use, with remainder over in tail, she is, under 
y. Idall^ Ambl. 467. s. 24, the sole protector of the settlement, and 

Husband and wife levy a fine of her trust her husband’s consent is not requisite, under 

, estate ; this shall bind the wife, unless there be s. 34, to enable the tenant in tail to make an 

proof of force or fraud ; and this, although she absolute disposition of the property. Keer v. 
by answer had sworn that she was compelled by Brown, 1 Johns. IBS ; 28 L. J., Ch. 477 ; 5 Jnr. 
1] duress to join; P^m^ v. (N.s.) 457 ; 7 W, R. 372. 

The wife joins in a mortgage and levies a fine Before 3 & 4 Will. 4, c. 74, a fine was necessary 

I to bar her dower, and in consideration thereof to pass the interest of a married woman in that 

'/y , the husband agrees the wife shall have the part of her fee-simple estate which did not 

d equity of redemption in lieu of her dower, and belong to her husband ; and since that statute a 

' ^ V ^ deed duly acknowledged by her under s. 77 

( agreement is fraudulent as against the second is necessary for that purpose, notwithstand- 
- mortgage, so far as to entitle the wife to the ing that the estate of the wife may be given 

= . whole equity of redemption, but decreed she to her for her separate use. Leohmere v. 
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Brothendge, 32 L. J., Ch. 577 ; 9 Jur. (N.s.) 
705 ; 8 L. T. 751 ; 11 W. E. 814. 

But where a married woman has an estate for 
life for her separate use, in freehold heredita- 
ments, she can alienate that estate without any 
acknowledgment under the statute ; for no fine 
was necessary for that purpose previously to the 
act. Ih. 

“Interest in land” — Reversionary In- 
terest-Assignment — Beneficial Interest in 
Mortgage Debt.] — The beneficial life interest of 
a married woman in a trust fund properly in- 
vested by the tj'ustees upon a mortgage of land 
is an “ interest in land ” within the Fines and 
Eecoveries Act (Fay, L. J., dissenting). Ahio- 
ton\<i T}'usf,% In re (23 Ch. D. 181), overruled. 
3mier V. CoUins, 65 L. J,, Oh. 353 ; [18961 1 Ch. 
573 ; 74 L. T. 122 ; 44 W. B. 466— C. A. 

Settlement— After-acqtnired Property— 

Puture Interests— Expectancy— Power of Bispo- 
sal.]— The Fines and Eecoveries Act does not 
enable a married woman, by an after-acc|uired 
property clause in a settlement, to dispose of real 
estate in which she has only an expectation that 
some interest may accrue to her. AUeard v. 
Walker, 65 L, J., Ch. 660 ; [1896] 2 Oh. 369 ; 
74 L. T. 487 ; 44 W. E. 661. 

Malins’ Act only applies to property to which 
a married woman is entitled under an “ instru- 
ment ” made after December 31, 1857. It does 
not apply to interests under intestacies, nor to 
mere possibilities. The married woman must at 
the date of the disposing deed have some exist- 
ing title to the interests. Ib, 

Application for Leave to Bispense with 
Husband’s Concurrence.]— An application under 
s. 19 of the Fines and Eecoveries Act on behalf of 
a married woman for leave to dispose of lands 
witliout her^ husband’s concurrence, should 
semble, notwithstanding the Judicature Acts' 
be made to the Queen’s Bench Division. Giles 
inien\ In, re, 8 K. 273 ; 70 L. T. 757. And see 
col. 62. 

^^Settlement of Copyholds— Declaration of 

Trust by Deed Acknowledged — ^Validity “Dis- 

position.”]— A voluntary declaration of trust of 
copyholds, made by a married woman, a tenant 
on the rolls, by deed acknowledged, with the 
concurrence of her husband, is a valid dispo- 

'=°PyhoMs under s. 
u ot the hines and Eecoveries Act. and the 
customary heir of the married woman will be 
bound by the trusts. Bride v. Bull (41 L J 

applied. Gree'U v! 
Patersnn (»6 L. J. CUi. 181 ; 32 Ch D 955 

riRqpff of • J-. Oil- 86 ; 

W 'ii 73 

^By a marriage settlement an estate was limited 

remainder to 

childltn ^’e^ainder to the 

marriage, and, in default of 
issue, to the use of such person as the wife should 

TrZl V appointment 

n ^ f theLrvivorof 

fht y with power to 

the husband and wife to charge the estate : and 
a power to trustees, in whom the leeal 4tato 
w^ Tested, to sell, iy the directionXd 

husband and wife, or the 
Burnyor. The husband and wife borrow^ a 


sum or money Dy way or annuity ; created a 
term of 1,000 years; and levied a'finetoG. in 
' fee, with a deed declaring the uses to be “in 

- trust ^ to secure the regular payment of the 
• annuity, and for corroborating aiul streiiLdhen- 
I ing the said term Held," that the tiiie tiid 

; not operate to extinguish tlie plover of tht* wife 
to consent to a sale of tin* settled estates, so as 
to prevent an exercise of the power of sah* bv the 

- trustees. Turrell v. Mar.sli, 10 5 1 core, Hti5 ; :i 
. Bing. 31 ; 3'L. J. (o.S.) C. F. 13S ; 28 ]?. E,. 577. 

: Where husband and wife granted to trustees 

an estate, of which the wife's father was seised 
in fee-simple, and after wai-ds, in tlu* life of the 
father they levied a fine of the lands to the uses 
of .the settlement, and the fathm- afterwards 

died, leaving the wife one of his eo-heiivsses : 

Held, that her moiety of the est;de iH-eame sub- 
ject to the uses of that seitlement, bv reason 
of the fine, as an e.stoppel against the 'husband 
and wife and all peirons ciaiming liile under 
them. MeUs y. Hereford, 2 B. 24 • ‘>0 

E. E. 416. ‘ ' • - , 

Under the will of a testator, who died ui 
March, 1862, M., a married worn m, w is en- 
titled in reversion expectant on the death ut 
a tenant for life to a share of the ])iuLeuF ot 
real estate devised to trustees in ti u>t toi ^ale on 
that event. .In August, 1862, in the litetinie oL 
the tenant for life, M.’s husbainl txeeuted i 
general assignment, under the Bankruptcy Act, 
1861, of all ^his property to a trustee for the 
benefit of his creditors. In August, 1866, he 
was adjudged bankrupt, and in December fol- 
lowing he obtained his discharge. The tenant 
for life died in January, 1869. "By a deed exe- 
cuted in February following, and duly acknow- 
ledged by M. under s. 77 of the Fines and Re- 
coveries Act (3 & 4 Will. 4, C.. 74'), M. and her 
husband assigned all moneys which should be- 
come due to them or either of them under the 
testator’s will to S. by way of mortgage. Shortly 
afterwards the trustees of the will' sold the real 
estate, and ultimately paid M.’s share of the pro- 
^erls mto court under the Trustee Relief Act 
Held, that the husband was not precluded by 
^ bankruptcy 

m 1866 from concurring with his wife in the 
mortgage of 1869, and accordingly that the 
mortgage was valid against the trustee of the 
crediiors deed and the assignee in bankru])tcy. 

Jakeman's In re, 52 L. J , Ch 368 • ‘>8 

Ch. D. 344. u., eu. ,>0.-5, -.1 

Under the will of a testator who died in 1843, 
his three children, T., W.,ii S., a married woniarp 
were each entitled to one-third of his residunry 
estate, subject to the life interest therein of his 
widow. Tn 1844 T. died a bachelor and intestate. 
By a deed executed in 1854 (before Sir 11. 
Malms Act), to which the tenant for life the 
trustees of the will, W., & S. and her husband 
were parties, and which was acknowledged by 
Recoveries Act (3 <fc 4 
mortgage debts, secured to the 
trustees on leal estate and forming part of the 
testator 3 residuary estate, w^ere assigned by the 

with the privity of the trustees, by way of 
mortgage. The deed was executed under the 
erroneous a^umption that, according to the 

inXfeft f ®'’®r “ no share 

in the testators estate, and consequently his ad- 
ministrator was not made a party ■ Held that 

the deed was not efEeotual to pass S.’s share S 
the two mortgage debts. WUliams -v. CooU 
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FINES AND EECOVEEIES. 


(4 Giff. 34B) distinguished. JVewton's Trusts^ In 
re, 23 Cli. D. 181. 

A testator devised lands to his wife for life ; 
remainder to all the children of his brother hvho 
should be living at the time of his -wife’s decease. ‘ 
His brother left one daughter,,. who married, and 
afterwards, with her husband,- during the life of 
testator’s widow, ■ levied a fine come ceo, &c., of 
the lands, and declared the use to A. After the 
death of the widow, A. brought ejectment against 
the tenant in possession.: — Held, that it was 
maintainable, for that although the brother’s 
daughter had only a contingent remainder during 
the life of the widow, and the fine could only 
operate by estoppel until the contingency hap- 
pened, yet afterwards it operated on the estate. 
Boe d. C%riUma8 v. Olker, 10 B. & C. 181 ; 8 
L. J. CO.S.) K. B. 137. 

A testator devised to his daughter, E., the wife 
of H., for life ; remainder to John, his daughter’s 
son, and his heirs and assigns for ever ; but in 
case he should die before the testator’s daughter, 
E., and she should have no other child living at 
her death, his will was that his daughter should 
give and devise the premises to such person as 
she should think proper. The testator died in 
February, 1763, and John, the daughter’s son, 
in April. In January, 1766, the daughter had 
another son. In November, 1770, H. died ; and 
in 1773 E. levied a fine with proclamations : — 
Held, that, although at the death of the testator, 
and until the death of his grandson John, the 
power given to the daughter to devise to such 
person as she should think proper, could avail 
only as an executory devise ; yet, upon the 
death of John, the character of the limitation 
changed, and it became contingent, and that it 
was therefore barred bv the fine. iJoe d. IJarrla 
V. Howell, 10 B. & 0. 191 ; 5 M. & Ry. 24 ; 8 
L. J. (o.s.) K. B. 123. 

By a marriage settlement in 1806, manors and 
lands were_ limited to the use of the husband for 
life ; remainder to the use of the wife for life ; 
remainder in strict tail male ; remainder to the 
wife in fee, in case she should survive her husband ; ■ 
but if she should die in his lifetime, remainder 
to the daughters successively in tail male ; re- 
mainder to the use of such persons related by 
blood or consanguinity, as the wife by her will 
might appoint ; and in case of no such appoint- 
ment to the wife in fee. The settlement also 
contained a power for the trustees, at the request 
and with the direction of the husband and wife, 
or the survivor, to sell or exchange the settled 
estates, and for that purpose to revoke all or any 
of the uses contained in the settlement ; and also 
a covenant for further assurance on the part of 
the husband and wife, and all persons claiming 
under the husband. In pursuance of this settle- 
ment certain . fines were levied. By deed, dated 
March, 1807, reciting the settlement, and the 
fines levied in pursuance thereof, and the limita- 
tions therein contained ; and that the wife was 
desirous of acquiring an absolute power of 
appointment over the manors and lands com- 
prised in the settlement, in the event of her sur- 
viving, or dying in the lifetime of her husband, 
and there being a general failure of issue of her 
body inheritable to the manors, under the settle- 
ment, the husband and wife covenanted to levy 
certain fines sur conusance de droit come ceo, 
with proclamations, to G. and his heirs, of all the 
manors, lands, &:c., comprised in the settlement ; 
which fines were to operate, and to be taken to 
operate, first, for corroborating the uses contained 


in the settlement antecedently to the limitations 
to the use of the wife in fee-simple, and, subject 
thereto, to the use of such persons as the wife by 
will or deed might appoint. In pursuance of this 
latter deed, several fines come ceo,* &c., were 
levied by the husband and wife: — Held, that 
these latter fines did not operate to extinguish 
or suspend the right or power of the husband 
and wife, or the survivor of them, to request and 
direct a sale or exchange of the settled estates 
under the powers for that purpose contained in 
the settlement, so as to prevent an exercise of 
those powers by the trustees. Jersey ( Eirl) v. 
Deane, 5 B. & Aid. 569. And see Estate. 

ii. Inrolment. 

When and by Whom.]— The inrolment of the 
deed of disposition, under the statute 3 & 4 
Will. 4, c. 74, may be made immediately upon the 
execution of the deed, and maybe effected either 
by vendor or purchaser ; and as the inrolment 
relates to the execution of the deed, it follows 
that a tenant in tail who has not barred the 
entail under the statute can, nevertheless, make 
a good title in fee simple. Cattell v. Cvrrall, 4 
Y. & Coll. 228. 

Copyholds — 3 & 4 Will. 4, c. 74, Applicable 
to.] — ^The provisions of the 3 & 4 Will. 4. c. 74, 
as to the inrolment, within six months of the 
execution, of deeds to bar equitable estates tail, 
are applicable to copyholds : and unless such a 
deed affecting copyhold hereditaments is entered 
upon the court rolls of the manor, within six 
months after its execution, it is absolutely void. 
6ribbons v. Sna^ye, 82 Beav. 130. Affirmed 1 Be 
G., J. & S. 621 ; 33 L. J., Ch. 103 ; 9 Jur. (N.S.) 
1096 ; 9 L. T. 132 ; 11 W. K. 1087. 

A deed to bar an equitable estate tail must, in 
order to operate upon copyhold lands, under 3 & 

4 Will. 4, c. 74, be entered on the court rolls 
within six calendar months after the date of its 
execution, by analogy to the time within which 
it must be in rolled in the court of chancery to 
affect freeholds. Ilonywood v. Forster, 30 Beav. 

1 ; 30 L. J., Ch. 930 ; 7 Jur. (N.S.) 1264 ; 4 L. T. 
785 ; 9 W. R. 855. 

The 3 & 4 Will. 4, c. 74, s. 53, requires disen- 
tailing deeds relating to copyholds to be entered 
on the court rolls of the manor of w'hich they are 
held within six months after their execution. 
Boyd V. Paiole, 14 L. T. 753 ; 14 W. E. 1009. 

Therefore, where an equitable tenant in tail of 
copyholds executed a disentailing deed, and neg- 
lected to enter it on the court rolls, hut on the 
last day within the time limited produced it to 
the steward of the manor, wdio, upon being told 
that it could not be left in his charge, as it was 
required for other purposes, indorsed it with a 
memorandum to that effect : — Held, that the re- 
quirements of the statute had not been complied 
with, and the deed was invalid. Ih. 

After Beatb of Tenant in Tail.] — A disen- 
tailing deed executed in pursuance of the 4 & 5 
Will. 4, c. 92 (Irish) (similar to the English Act 
3 & 4 Will. 4, c. 74), is valid if inrolled within 
six months from the time of its execution, al- 
though such inrolment has not taken place until 
after the death of the tenant in tail who executed 
the deed. Browne, Ex parte, Piers, In re, 14 
Ir. Ch. K. 452, And see C., 13 Ir. Ch. B. 
4.59. 

The 4 &; 5 Will. 4, c. 92, s. 66, applies only to 
disentailing deeds executed by the same tenant 
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in tail, and not to deeds executed by successive 
tenants in tail. I h. 

Therefore, where A., a tenant in tail, executed 
a diseutailirig deed, which was inrolled within 
the six months prescribed by the statute, but not 
until after A.’s death, and B., a succeeding tenant 
in tail, executed a disentailing deed to a pur- 
chaser for value after A.’s death, wdiich was in- 
rolled prior to the inrolinent of the deed executed 
by A. Held, that the deed executed by A. was 
entitled to priority over the deed executed by B. 
ih, ‘ ‘ 

The 4 & 5 Will. 4, c. 92, has no application to 
the inrolment of a disentailing deed by a tenant 
in fee, nor to any disposition of lands otherwise 
than by a tenant in tail in pursuance of the Act. 

n, 

f. IXCortgagres. 


If a fine be gained by fraud from a feme 
covert under age, who dies, and her heir buys 
in a prior mortgage, and then levies a tine, and 
five years pass, and those who claim under the 
fine bring a bill to redeem, etc., equity will not 
assist them claiming under such fraudulent title, 
and also by reason of the fine and non-claim. 
PacHngttm, v. BwmiL\ Pre. Ch. 21 

Mortgagee is not barred by fine, by mortgagor 
in possession. Powfret {Bari') v. Windsor 
(Lord), 2 Ves. 482. 

Fine levied by a mortgagee, and five years’ 
non-claim, will not bar the mortgagor of bis 
equity of redemption.' Welden v. JDi/x Ehor.^ 1 
Vern. 182. And see Story v. Windsor {Lord) ^ 
2 Atk. 631 ; 1 Ch. Ca. 31. 

A fine and non-claim is a good bar to an equity 
of redemption ; so it is to a bill of review. 
Lingard v. Griffin, 2 Vern. 189. 
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suffers a recovery to any collateral purpose, that 
recovery shall enure to make good all his pre- 
ceding incumbrances, and a common recovery 
will let in this judgment, though a conusee of a 
judgment has neither the legal estate, nor any 
equitable lien. So a common recovery will let 
in a charge under marriage articles, and it 
makes no difference whether the estate be legal 
or equitable. I/art v. A!iddlrhu)\d, 3 Atk. 376. 

A fine by a tenant in tail, though levied with 
a different intent, operates, in the tirsL place, to 
confirm any incumbrance iireviously ('reated by 
him, by a voidable conveyance, Loyd v. Loyd, 
2 Con. & L. 592 ; 4 Dr & War. 354. 

A fine is a bar to every charge upon the land 
to which the party levying the tine is entitled in 
his own right. Beynim v. GolUns, Ivomiily’s 
Notes of Cases, 132. 

D. being tenant for life in 1799 demised all 
the lands and premises of which he was so seised 
for life, to certain trustees for niiietv-nine years, 
if he should so long live, upon trust to pay him- 
self an annuity of 10,000/. per annum, and to 
apply the residue in payment of his creditors 
who should avail themselves of the benefit of 
the deed. In 1819 D. joined with B., his eldest 
son, the tenant in tail, in sufi’ering a recovery 
and re-settling the estates ; and by a deed exe- 
cuted in 1822, after giving D. a power of charging 
the estates with a sum of 217,000/,, and B. a 
power of charging the estates likewise upon D.’s 
death with 100,000/. ; these estates were limited 
to certain tins tees upon trust to pay B. an 
annuity of 5,000/., with an additional annuity of 
1,000/. on his marriage. B. married, and mort- 
gaged the annuities, together with the 100,000/. 
which he was entitled to charge as aforesaid, for 
the purpose of securing large advances made to 
him by the plaintifiO On a bill filed by i>lamtiff 
for the purpose of obtaining the benefit of those 
securities, to which some of the creditors claim- 
ing under the trust deed of 1799 were made 
parties, they being in possession by a i-eceiver 
appointed by the court, in a cause instituted for 
the purpose of carrying the trusts of the deed 
into efl’ect : — Held, that the trusts of the deed of 
1799 were not extinguished bv the recoveries in 
1819. Wallace v. JMmrgal, 1 Dr. k Wal. 461. 
Affirmed sub nom. Jhnddiieh v. Wallace, id, 
490 ; 5 Cl. & F. 629. 

H. T., on his marriage, covenanted to settle 
certain lands upon certain trusts, under which 
portions were to be seemed to his younger 
children: he afterwards sold the lands, and 
levied a fine to the purchaser : the fine was held 
to have no operation in equity to protect the 
purchaser Held, also, tliat h! T, was a trustee 
for his children, and that the fine coukl not give 
to the purchaser a benefit which the father him- 
self could not take. Thompson v. Simpson, I 
Dr. & War. 459. 

See also Smith v. Feeder ivli, 1 Kuss. 174; 
Bruum v. Blake, 1 Moll. 368 ; Bales v. Co 7 vn, 
Sim. 65. 


Father and son, on the son’s marriage, by 
lease and re-lease, convey lands to trustees and 
their heirs, to the use of the father for life, re- 
mainder to the son for ninety-nine years, if he 
should so long live, remainder to trustees during 
his life, to support contingent remainders to the 
son’s intended wife for life, for her jointure, re- 
mainder to the first and every other son of 
that marriage in tail male, remainder to the 


g. Charges. 


A. devised lands to B. in tail, remainder to C. 
in tail, subject to the payment of legacies ; C. 
levies a fine, and five yeais’ non-claim pass, and 
mortgages the lands -; fine and non-claim no bar 
of the legacies, C. having no title but under the 
will, the mortgagor must be supposed to have 
notice of the legacies. Drajyers' Co. v. Yardley. 
2 Vern. 662. 

One having a sum of money charged upon 
land secured by a term in third person, levies a 
fine of the land : this extinguishes his right to 
the charge ; so if he suffers a recovery. Chandos 
(Bnhe) V. Taldof, 2 P. W. 605. 

A., on his marriage, gave a bond of 600/, with 
a warrant of attorney, to confess judgment 
thereon, defeasance on payment of 300/. to his 
wife if she survived : afterw^ards she joined wdth 
him in a conveyance by fine of his real estate : — 
Held, that this extinguished her right, or any 
lien created by this judgment on the real estate. 
Goodrich v. SliothoU, Pre. Ch. 833 ; Gilb. Eq, 
Hep. 18. 

As to a fine of land not barring a rent-charge 
issuing out of the land: Wliitjield v. FaussetL 

1 Ves. 387. 

Fine cannot bar a possibility. Id. 390. 

A. had a rent-charge issuing out of lands , 
whieh B. purchased among others with notice ; 
B. afterwards sold part of the lands so charged, 
and prevailed on A. and her husband to join in 
a fine to the purchaser. Though the rent-charge 
was thereby extinguished, yet as B. paid no con- 
sideration to A., she was relieved, v. 

Ilawhes, 1 Ch. Ca. 273. 

If a tenant in tail confesses a judgment and 
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daughter or daughters of that marriage, and 
the heirs of their bodies, till they shall, out of 
the rents, issues, and profits, have received 
3,000Z. ; remainder to the heirs of the body of 
the son, remainder to the second son of the 
father and to his first and other sons, remainder 
to the right heirs of the son for ever. There 
were issue of the marriage only two daughters, 
who, being in possession after all the particular 
precedent estates determined, suffer a common 
recovery : and it was held that this was no bar 
of the subsequent remainders, the limitation to 
them being only a security till the 3,000^. was 
raised. Stanhope v. Tliaehe}% Pre. Ch. 435. 

If A. be a cestui que trust for life, remainder 
in trust for B. in teil, remainder to G. in fee, B. 
cannot, by a recovery, bar the remainder, if there 
be no good tenant to the praecipe. Korth (^Lord') 
V. Williams, 2 Ch. Ca. (H. 

Common recovery by cestui que trust in tail, 
bars the entail and all the remainders. Worth v. 
Wa^, 1 Vein. 13 ; 2 Ch. Ca. 63, 78. . 

Castui que trust in tail, with remainder over, 
levies a fine and dies without issue, and there 
are five years and non-claim. By opinion of 
lord keeper, remainderman barred. Basket v. 
Pierce, 1 Vein. 226, 

Entry of remainderman within five years 
after a fine levied by tenant in tail, will not save 
his right. Stapleto?i v. Skerrard., 1 Vern. 213 ; 
3 Ch. Kep. 255. 

Tenant in tail of a trust estate, with re- 
mainders over, cannot by will or settlement bar 
the remainders, or without a recovery, any more 
than tenant in tail of a legal estate. Kirkluim 
V. Smith, Ambl. 518. 

To bar legal remainders by common recovery 
there must be a legal tenant to the prmcipe. 
Salv'hi V, Thornton, Ambl. 455 ; 1 Bro. C. C. 73. 

One, having an equitable interest for the life 
of another, with legal remainder to himself in 
tail, and then to others, levies a fine and suffers 
a recovery ; whether it will bar the legal re- 
mainders, quEere. S. C., Ambl. 699. 

Tenant in tail under will, before suffering 
recovery, settles estate on self for life, and with 
remainders to other tenants in tail in remainder 
under will, and afterwards suffers a recovery and 
mortgages the estate -.—Held, valid against 
tenants in tail in remainder. Cormich v. 
Trapand, 6 Dow. 60. 

An equitable recovery will not bar a legal 
remainder. Brydges v. Brydges, 3 Ves. 125. 

Eemainder under an old settlement barred by 
a fine and non-claim, fine also working a discon- 
tinuance. Snell V. Siloock, 5 Ves. 469". 

The fine of a tenant in tail does not take away 
the right of the remainderman, but the remain- 
derman is at liberty to prove the vouchee in a 
recovery non compos. Ilvnne v. Burton, 3 Ridgw. 
P. 0. 207. 

A fine with proclamations by a tenant in tail, 
whether the proclamations are finished in his 
lifetime or not, will bar the issue in tail ; because 
the fine is quasi a judgment, and the issue in 
tail claims the estate through his ancestor, whose 
right was barred by the judgment. Id. 270. 

Lmids being settled by IT. on sons of R. suc- 
cessively in tail male, with divers remainders 
over, and ultimate reversion, to IT. and his heirs. 
H. is attainted of treason, and afterwards B., the 
issue in tail male, being in possession under the 
settlement, suffers a recovery. Qiuere, if it is a 
bar to reversion vested, in ciwn by attainder. 
Blosse V. Clanmorris, 3 Bligh, 62. 


EECOVEEIES. 

As a tenant for life, and the person in re- 
mainder, in nature of a tenant in tail of a free- 
hold lease, may certainly join and bar the next 
in Limitation, so he who hath both the interests 
in himself may also bar the entail of such a 
lease. Forster v. Forster, 2 Atk. 259. 

A second son tenant for life of a freehold 
lease, remainder to the heirs of the body of the 
father, the tenant for life, and the elder brother, 
may bar the entail. Ih. 

It was doubted formerly, but now settled, that 
if a tenant in tail, remainder in fee, levy a, fine, 
a common recovery bars the fee, and the issue in 
tail have not a scintilla juris. Langley v. Broion, 
2 Atk. 201. 

If tenant in tail, remainder in fee, grant an 
estate to A., to commence after the death of 
tenant in tail, and then levy a fine to other uses, 
A.’s estate is merged in the fine. Ih. 

A. by his will ordered all his personal estate to 
be sold, for the payment of his debts and legacies ; 
and in case it should prove insufficient, he devised 
his real estate to his executors, for the purpose 
of making good the deficiency. He then devised 
his real estate, after such time as his debts and 
legacies should be paid by the rents and profits 
thereof, to E. for life ; and in case E. should 
have any issue male, then to such issue male and 
his heirs for ever. And after the decease of E., 
in case he left no male issue, then, after such 
time as the testator’s debts and legacies were 
fully paid, he devised part of his said real estate 
to J. in fee, and the residue to N. in fee. E. 
entered into possession, and kept down the 
interests of the debts ; but afterwards suffered a 
common recovery of the ’ whole estate, and de- 
clared the uses thereof to himself in fee : — Held, 
that an estate for life was vested in B. at the 
time of the recovery, notwithstanding the debts 
were not paid, and that he could make a good 
tenant to the pnecipe : — Held, also, that the 
remainders limited to J. and N. were contingent 
remainders, and well barred by this recovery. 
Carter v. Barnardiston. 3 Bro. 1^. C. 63 ; 1 P. W. 
509. 

Where lands are devised to A. for life, and if 
A. shall leave issue male, then to such issue male 
and his heirs for ever, and if A. shall leave no 
issue male, then to B. in fee ; if A , suffers a recovery 
of the.se lands and five years |)ass, the right heirs 
of the testator are barred, in regard they ought 
to have entered upon such forfeiture, and have 
no new entry upon the death of the tenant for 
life. S. a, 1 P. W, 520. 

Contingent remainder created by a limitation 
to the use of the husband and wife and survivor, 
and heirs and assigns of survivor, barred by a 
fine subsequently levied by the husband and 
I wife. Parlter^f. Carter, i Hare, 409. And see 
Cole V. Seivell, 2 H. L. G. 186 ; 12 Jur. 027. 

i. Power of Appointment. 

I A bare naked power is not barred by any of the 
statutes of fines, otherwise as to an interesse 
termini. v. Shorrall, 1 Atk. 476. 

Neither can a collateral or naked power be 
barred or extinguished by fine, feoffment, or any 
other conveyance. Albany s Case, I Com. 111. 
Biggds Case, 1 Com. 174. Bdwards v. Slater, 
Hard. 415. 

Power of appointment in grantee for life, 
though in favour of particular objects, is not a 
trust, and may be extinguished by a recovery. 
Smith V. Death, 5 Idadd. 371. 



k. Forfeiture. 

If a tenant for life of a trust estate, limited 
to trustees to preserve, etc., levies a fine 
sur concessit oE her life estate, it will not 
work a forfeiture of the estate for life, because 
it cannot affect the subsequent remainders 
which are preserved by the trustees. So, wdiere 
a fine sur concessit is levied by a tenant for life 
(reversioner in fee, after several limitations in a 
deed or will), equity will never construe such a 
fine to work a wrong. Letkieullier v. Tracey, 3 
Atk. 729 ; AmbL 204, 220. 

Conveyance of a chattel interest by sale and 
release cannot work a forfeiture or disseisin ; 
otherwise if it were by feoffment, but in that 
case the person entitled to take advantage of the 
forfeiture is not bound to do so till the expiration 
of the lease. Fines levied by parties not having 
the freehold have no effect ; they may be avoided 
by plea of partes finis nil babnerent. Smndcrs 
v. Ammley {Lord'), 2 Sch. & Lef. 99. 

A fine levied by a termor for years is a 
forfeiture, but the reversioner has five years after 
the expiration of the term. Brandlyn v. Ord. 
1 Atk. 571. \ 

Tenant for life, remainder over, mortgages 
and levies a fine whereby estate is forfeited and 
remainderman recovers in ejectment, yet mort- 
gagee having no notice of his being tenant for 
life only, and mortgagor, having made affidavit 
that he was entitled absolutely as heir-at-law, 
and that there was no will Held, entitled for 
life of mortgagor. Willis v. Mneum, Pre. Ch. 
108. 

On a marriage settlement, lands were conveyed 
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j. Trust Estate. 

Fine levied by a trustee and five years pass, 
does not destroy the trust, nor separate it from 
the land, but transfers them both together. 
Borcy v. Smith, 1 Tern. 84 ; 2 Oh. Ca. 124. 

If 'a man purchases an estate, which he sees 
has a defect upon the face of the deed, yet a fine 
will bar it, for that defect is the very occasion 
of the fine. 8o a man who purchases from a 
trustee who has levied a fine, is as much a 
trustee as he was ; and it is the same as to 
the grantee of a mortgagee, for his fine will not 
discharge the equity of redemption. The opera- 
tion of a fine and non-claim is not by turning it 
into a right, but it is by force of the bar arising 
from the statute of non-claim. Story v. Wmlsor 
{Lord), 2 Atk. 631 ; 1 Ch. Ca. 84. 

Trustee to preserve contingent remainders 
joining in a recovery with the remainderman in 
tail, having attained twenty-one, held no breach 
of trust ; and no objection to a specific perform- 
ance. Biscoe V. PerMm, 1 Ves. & B. 485 ; 12 
E. E, 279. 

Fine and non-claim will not bar a person 
claiming under a trust ; if to a person having 
notice of the trust it is merely a conveyance. 
So, if trustee conveys to a person, with notice, 
and takes a reconveyance, it operates nothing. 
So, if the person to whom he conveyed had no 
notice, yet, on the reconveyance, the trust would 
attach, though it did not attach on the person 
to whom he conveyed ; nor would have attached, 
if that person had conveyed to another without 
notice. One taking from a trustee with notice, 
levies a fine to strengthen his estate : this shall 
not bar the cestui que trust. Kennedy v. JDaly, 
1 Sch, & Lef, 379. 


to trustees and their heirs, to the use of tlie 
trustees and their heirs, to the use of the Inwhand 
for life, remainder to the use of the wife f>ir life, 
remainder to the first, etc., sons of the marriaee ; 
these limitations to the husband he* life. e}e.. 
are trusts only, and not iist?s : an<l when the 
husband and wife levied a fine to a nmrtgaeee to 
raise mone}^ though the fine would liave* hee.n a 
forfeiture of the wife’s estate for her life had >he 
had the legal estate, against which equity will 
not relieve, yet decreed that a trust esfate was 
not forfeited by a fine. Wkddone {L-idif) v. St, 
Bury, 2 P. W, 140 ; Pre Oh. 591. 


1. Descent. 


A., being tenant for life, roniainder t<> 
trustees to preserve, etc., remaindfr to his 
first, etc., sons in tail, remainder to heirs of his 
own body, remainder to right lieirs of his father 
the devisor, had a sister of half-blood who was 
daughter of father b}- former venter, and he had 
also sister of the whole blood. A. tnade a lease 
and re-lease, and thereby conveyed t*.) B. in 
trust for payment of debts, etc., and leviiid fine 
thereof, but had not suffered recovery: — Held, 
that this altered tlie reversion, and that estate 
.should go to right heirs of A. Stringer v. Xeir, 
9 Mod. 8()3. 

Where a common recovery was suffered of an 
estate tail, the recoverer acquired an absolute 
estate in fee simple derived out of the estate 
tail ; so that if a tenant in tail by luirchase, 
under a marriage settlement made by his ancestor 
ex parte materinl, with the reversion in fee by 
descent ex parte materna, suffered a comroon 
recovery to the use of himself in fee. this estate 
would cle.scend to his heirs general and not to the 
heirs ex parte niaternti ; for the recovery did not 
let in the reversion in fee, but a new estate was 
thereby acquired, by purchase, which was totally 
different from the old estate tail Maiibi d. 
TregomveU v. Straehan, 6 Bro. P. 0. 319 ; 5 
Term Hep. 107, n. ; 1 Wils. 266 ; 2 Stra. 1179. 


m. Bevocation of Will. 


Where a common recovery is to a particular 
purpose, it shall operate as a revocatioir only 
to answer that purpose. Parsuns v. Precman, 
3 Atk. 741. 

Where the tenant in a common recovery has 
not pleaded non-tenure, he gains a new estate, 
though ihe limitations are to the old uses, and 
the will is revoked bv it. Bennet v. Fade, 2 Atk. 
324 ; 9 Mod. 212. ^ 

Eecovery by tenant in tail with reversion in 
fee is a revocation at law, so in equity if an 
equitable estate. Wilintms v. Owens, 2 Ves. J. 
598. 

Where a devised estate is differently modified 
there is a revocation, otherwise where the 
testator remains with the same estate and 
interest, and subject to the same means of 
disposition, though changed as to the legal or 
equitable quality. 2h, 

Fine for the mere purpose of a partition is no 
revocation even at law. Ib, 

A recovery after a will, though no intention 
to revoke, is a revocation. Brydges v. Chandos 
{Duchess), 2 Ves. J. 430. 

One devises his freehold estates to certain 
uses, and bequeaths a leasehold messuage to 
trustees to convey it to the uses of the freehold, 
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SO that they shall not be separate. He after- 
wards suffers a recovery of the freehold estates, 
which operating as a revocation of the freehold, 
the bequest of the leasehold is also revoked. 
Ileversed in the House of Lords, as to this last 
point. Barley Barley^ Anibh 65B ; Dick. 397 ; 

3 Wils. 6. But see Sovthey v. Somerville, 13 
Ves. 492, where Lord Eldon said, he should be 
disposed to agree with the opinion of Lord 
Camden rather than the judgment of the House 
of Lords. And see Carrhigton v. Payne, 5 Ves. 
404 ; 5 R. R. 87. Lownden v. Stone, 4 Ves. 649 ; 

4 R. R. 316. Ware v. PolhiU, 11 Ves. 280 : 8 
R. R. 144. 

A. devised estates r)f which he had only the 
equitable fee, and afterwards agreed to sell part 
of the estates, and to remove an objection taken 
by the purchaser, but which was not well 
founded ; he suffered a recovery ; — Held, that 
though the recovery was an equitable one, and 
the purpose for which it was suffered was 
expressly mentioned in the deed declaring the 
uses, and though the limitations thereby made 
of the property not intended to be sold were 
precisely the same as before the recovery, and 
were expressed to be in restoration and con- 
firmation of them, the will was revoked. Zoclt 
V. Foote, r> Sim. 618. 


n. Agrreements to Settle. 

A. covenanted on his marriage to lay out 
3,000Z. in the purchase of land, and to settle it 
on himself in tail, remainder to B. A. pur- 
chased the manor of B. with this 3,000Z. and 
never settled it, but suffered a recoveiy thereof ; 
as the covenant was a lien on the land, so the 
recovery suffered thereof discharged the lien 
and barred B. of the benefit of the covenant, 
and the remainder. Marwood v. Turner, 3 P. W. 
171. 

Articles on marriage, to settle lands on hus- 
band and wife for lives, remainder to heirs male 
of body of wife by husband, remainder to heirs 
male by any other wife, remainder to heirs 
female by wife. Settlement is made before 
marriage, and said to be in pursuance of article, 
whereby lands are limited to husband for life 
without waste, and with power of making 
leases, remainder to first, etc., sons of marriage, 
in tail male, remainder to first and other sons in 
tail by other maiTiage, remainder to heirs of 
body of husband ; there are issue to daughters. 
Husband suffers recovery, and devises premises 
to sister ; daughters may compel reconvey- 
ance to them. Went v. £rmy, 1 Com. 412; 
2 P. W. 349. And see on appeal, 1 Bro. P. C. 
225. 

Articles on niarriage, to settle lands on the 
husband and wife for their lives, remainder to 
the first, etc., son of the marriage, remainder to 
the heirs male of the body of the husband by 
any wife, remainder to the ‘heirs of the body of 
the husband by the first wife, remainder to the 
husband in fee, with provisions for the daughters 
of that marriage, if no son. Husband has one 
daughter by the first wife, suffers a recovery 
and marries a second wife, taking notice Of his 
first marriage articles in his second settlement. 
He being tenant in tail by the articles, was 
allowed by his recovery to have barred his 
daughter of the first marriage. Powell v. Price, 
2P. W. 525. 

In marriage articles, there is a diversity 


between a limitation to the heirs of the body of 
a man, and to the heirs female of the bod 3^ of a 
man, and the sons more favoured than daughters. 
AL 539. 

By a marriage settlement, an estate in Jamaica 
was limited to trustees for a term, upon trust to 
raise 18,000^., to be laid out in land in Great 
Britain of the value of 600/. a 3"ear, to be settled 
when purchased on the husband for life, with 
the remainder to the wife for life, with an option 
to her to have an annuity of 600/. out of the land 
instead of the land itself ; the wife afterwards 
joined with the husband in mortgaging the 
Jamaica estate in fee, and acknowieciged the 
mortgage-deed before a magistrate, which bj’- 
the laws of Jamaica is equivalent to a fine: — 
Held, that the wife had therebv' barred herself 
of all claim to a provision under the settle- 
ment. Forbes v. Adams, 9 Sim. 462 ; 8 L. J., 
Ch. 116. 

M. G. being seised in fee of the estate of 
Brookhill, in 1768, on her marriage with E. B., 
and while under age, entered into articles, 
whereby the estate of Brookhill was agreed to 
be settled to the first and other sons of the 
marriage in tail male, and M. G. covenanted to 
levy a fine when 'of age, to the uses of the 
articles. Jn 1777, a fine was levied by E. B. and 
wife, but no uses were then declared. By a 
deed, in 1794, reciting that up to that time 
no uses had been declared of the fine of 1777, 
E. B. and wife conveyed the lands of Brookhill 
to the second son of the marriage in tail, and 
declared the fine of 1777 should enure to the 
u.ses of the deed of 1794. On the death of E. B., 
who survived his wile, the second son entered 
into possession of the said lands, as tenant in 
tail, under the deed of 1794, and in 1821, a fine 
levit'd with proclamations, and five years’ non- 
claim elapsed. Upon a bill filed by the heir-at- 
law of the eldest son of the marriage, to cany 
the articles of 1768 into effect :~-Held, that the 
fine levied in 1821, and the five years’ non- 
claim, l)arred the plain tift'’s right to recover, 
inasmuch as that fine was levied bj^ a person 
who did not derive, under the title of E. B., and 
who had, at most, constructive notice only of 
the articles of 1768. Pcdl v. Pell, LI. & G. t. 
Plunk. 44. 

4. BECLAEATlOlSr OF USES. 

Where there is a deed to lead the uses of re- 
covery, tenant in tail cannot declare new uses, 
but such subsequent declaration must be by all 
parties concerned in interest. StajjUton v. \Sta’> 
pllton, 1 Atk. 7. 

Where there is an agreement to suffer a re- 
covery, and uses are by it declared, though it is 
suffered at a different time from the recovery 
covenanted to be suffered, yet if there is no 
subsequent declaration of uses, it shall enure to 
those so declared. Ib. 

Where the uses of the recovery are declared to 
be the recoveror and his heirs, it does not create 
a new use, but he is in one of the ancient use, 
6rartJi Y, Oott 021 , $ Atk. 756. 

A covenant in a mortgage deed, by husband 
and wife, in 1692, to levy a fine in the Easter 
terni following, but not levied till Trinity term 
in 1695. For lu/. more they join in a conveyance 
of the equity of redemption, and covenant that 
the fine theretofore levied should be to the uses 
of the latter deed. The covenant in 1695 was 
held to be good and binding on the husband and 
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wife, and the former deed might he laid out of 
the case, as the covenant under it was not 
strictly pursued. Fleetwood v. Templeman, 2 
Atk. 79. 

Where a father was tenant for life, with re- 
mainder to his son in mil, who on his marriage, 
by lease and re-lease, conveys his estate to trus- 
tees in strict settlement, and some time afterwards 
joins with his father in making a mortgage of the 
same estate, and suffers a recovery to the use of 
the mortgage : — Held, that the recovery shall 
notwithstanding come first to the use of the 
marriage settlement. Ghemy v. IXall, 2 Eden, 
357. 

The father, tenant for life, remainder to the 
son in tail, with remainder over. The son is an 
infant, and on an advantageous match being 
proposed for the son, the father and infant join 
in., marriage articles, and the father only cove- 
nants that, within a year of the son's coming of 
age, the father and son will join in a fine and 
recovery of the family estate to the several uses. 
The infant son seals the deed, and within a year 
after he comes of age joins with his father in a 
fine and recovery, but no deed to lead to uses is 
to be found. The infant son sealing the articles 
not sutficieiit to declare the uses of the fine and 
recovery. Nightingale Ferrers (^Farl), 3 P. W. 
206. 

P., tenant for life, remainder to his son R. for 
life, remainder to his, R.’s, first, etc., son in tail. 
P., by Indenture tripartite, between himself, his 
son R., and J., covenants to levy a fine of the 
premises, but R. only sealed the deed, without 
Joining in any covenant ; this no surrender nor 
release, nor consequently at>y destruction of the 
contingent remainder to the first, etc., son of R. 
2d. 210, n. 

Where a fine is covenanted to be levied to cer- 
tain uses, it is competent to the parties, whilst it 
is directory, to vai\y the uses, but the uses must 
be varied by all the parties, and by an instru- 
ment of as high a degree as the former, and the 
fine ought to be levied to the same conusee ; and, 
therefore, where a fine covenanted to be levied to 
certain uses was omitted to be levied, and several 
years afterwards a fine was levied by the same 
conusors pursuant to a deed declaring other uses, 
and to a different conusee : — Held, that the fine | 
operated to the uses of the latter deed, and not I 
of the former. Houghton v. 'fate, 3 Y. & J. 
486. 

A fine was levied of certain premises b\’'aman 
and his wife, to the use of B., his executors, etc., 
for 99fcl years, and at the same time the lessor 
covenanted, that if B., his heirs or assigns, should 
by deed express his will and mind to have the 
freehold and inheritance of the said premises, 
then such fine should enure to such persons, and 
for such estates as by such deed should be ex- 
pressed. This lease was held a mere chattel, and 
passed by a general residuary bequest of per- 
sonal estate. Williams v. Llandajf (Bishop), 
1 Cox, 254. 

If a tenant in tail suffers a recovery, and de- 
clares uses which are void, he does not take back 
an estate tail, but an estate in fee. Tanner v. 
Badford, 6 Sim. 21. 

If a fine is levied pursuant to a decree for a 
particular purpose, equity will not permit any 
other use to be made of it; Goodrich v. JBrown, 
1 Oh* Oa. 49 ; 2 Freem. 180. And see Baden 
V. Pemhrolie (Earl), 2 Vem. 56. Brow7iY. Blahe, 
1 Moll. 368 ; and JDichens v. Unthanh, 24 L. J., 
Ch. 501 ; 1 Jur. (n.S*) 916 ; 3 W. B. 504. 

i-: ' 


5. Non-Claim. 

Entry of remainderman within five years of 
a fine levied by tenant in tail will not save his 
right. Stapleton v. Sherrurd, 1 Vern. 213. 

A fine levied by a termor for years is a for- 
feiture, but the reversioner has five years after 
the expiration of the term. Brandi gn v. {Jrd, 

1 Atk. 571. 

Where lands are devised to A. for life, and if 
A. shall leave issue male, then to such issue 
male and his heirs for ever ; and if A. shall 
have no issue male, then to B. in fee. If A. 
suffers a recovery of these lands, and five years 
pass, the right heirs of the testator are barred ; 
in regard they ought to have entered upon such 
forfeiture, and have no new entry upon the death 
of the tenant for life. Carter v. Barnardistim, 

1 P. W. 520. 

A fine with proclamations, if five years after 
the title accrued are suffered to pass, will bar 
ever}’’ man who does not come within the savings 
of the statute, because there the fine acts quasi 
in rein, for by the proclamations all men are in- 
vited to claim, if any right the}’ have; and 
having failed to do so within the time prescribed 
by law, they are therefore barred. Hume v. 
Burton, 1 llidgw. P. C. 271, 

An ejectment and confession of lease, entry, 
and ouster without further proceeding, is not 
such an actual entry ms will be sutticient to avoid 
a fine or Statute of Limitations. Sterling v. 
Penlington, d Mod. 248. 

The difference between the bar created by the 
Statute of limitations, and by a fine anti non- 
claim, is, that the former takes away the remetly, 
the latter takes away the right. Bell v. JJell, 
LI. & G. Plunk. 65. 

Effect of fine and non-claim in equity. SaH 
hwry V. Bagntt, 2 Swan. 603. 

Plea of fine and non-claim in bar to plaintiff’s 
title overruled, because the pendency of suit in 
equity, as it was proper matter of equity, pre- 
vented the rimning of the fine. Baker v. P/-/T- 
2 Atk. 389. 

It would be dangerous where a person enters 
on the f{jot of a trust, and never makes any de- 
claration of his having performed the trust in 
pursuance of the will, to construe this such an 
entry as that a fine and non-claim would bar the 
right of plaintiff, a remainderman. Shields v, 
Atkins, 3 Atk. 560. 

Fine levied after a feoffment with livery, 
is a bar after the five years are run out. Id, 
526. 

A fine and non-claim cannot be pleaded in 
bar to a bill to prevent the setting up of an 
outstanding term. Leigh v. Ldqh, I Wim, 
349. 

Non-claim on avoid fine of no effect. Pomfret 
(Earl) Y, Windsor (Lord), 2 Ves. 482; 

On fine by tenant for life, reversioner need not 
enter until five years after his death. Ih, 

Fine by persons in possession and non-claim, 
the legal estate being in trustees, held not to bar 
an equitable charge under the deed of trust, 
though a great length of time had elapsed. 
Id, 472. 

Trustee for term to pay debts, purchased the 
inheritance from tenant for life, and had it con- 
veyed to him by fine and feoffment ; remainder- 
man is not entitled to account of rents, except 
from his entry to avoid the fine ; and if he neg- 
lects to claim for five years he is barred. Bey- 
nolds V. Jones, 2 Sim. & S. 206. 
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6. Acknowledgements to bae Wife’s 

INTEKEST. 

a. 'Validity of, grenerally. 

. G-eneral Principle.] — There is no principle 
enabling this court to bind the real estate of a 
married woman, in any manner, except by those 
formalities reciuired by law. Both principle and 
' authority concur in showing that this court has 
no authority to alter the character of the pro- 
perty of an infant, and convert realty into per- 
sonalty. Field v. Moore, 7 De G-. M. & G. 6hl ; 
25 L. J., Ch. (J6 ; 2 Jur. (N.S.) 145 ; 4 W. U. 187. 

No contract entered into by a married woman 
with a person who knows her to be married, 
otherwise than by deed acknowledged, or by 
some act in court in which she is put at arm’s 
length from her husband, can bind her real 
estate, even although she has for a long time led 
the other party to believe that she will abide by 
such contract, and he has, on the faith of such 
belief, irrevocably abandoned valuable rights. 
Fioholl V. Jone,^, 36 L. J., Ch. 554 ; L. E. 3 Eq. 
696; 15L. T. 383; 15W. E. 393. 

A wife may, b}^ a deed duly acknowledged, to 
which her husband is a party, acquire a power to 
dispose by will of her real estates, whether in 
possession or in reversion. Pride v. JBuhh, 41 
L. J., Ch. 105 ; L. E. 7 Ch. 64 : 25 L. T. 890 ; 
20 W. E. 220. 

Acknowledgment passes all Interest.]— The 

interest of a married woman in the proceeds 
of real estate devised by tiie will under which 
she took such interest, upon trust for sale : — 
Held, to pass by her deed executed and acknow- 
ledged according to the provisions of the 3 & 4 
Will. 4, c. 74, for abolishing fines and recoveries, 
and substituting more simple modes of con- 
veyance, whether such interest be in possession 
or reversion, and whether the sale of the real 
estate be or be not made. Briggn v. Clutm'her- 
laine, 11 Hare, 69 ; 23 L. J., Ch. 635 ; 18 Jur. 
56. 

Contingent Kemainder.]— Assuming that be- 
tween the passing of 3 & 4 Will. 4, c. 74, and of 
7 & 8 Viet. c. 76, a man or a feme sole could not 
by any means effectually dispose at law of a con- 
tingent remainder in fee by act inter vivos, ex- 
cept by estoppel by means of a false recital, still, 
upon the true construction of the former act, a 
married woman could convev such an estate by 
deed acknowledged. Ct(^U v. Middleton, 25 
L. J., Ch. 513 ; 2 Jur. (n.s.) 528 ; 4 W. E. 429— 
E.JJ. 

Supposing such a deed could not operate so as 
to pass the legal estate, still, if made for a valu- 
able consideration, it would be good to confer an 
equitable title by way of contract ; for the 3 & 4 
Will. 4, c. 76, gives a married woman power, 
with the concurrence of her husband, to contract 
by acknowledged deed, so as to bind her real 
estate though not herself personally. Ih. 

Contingent Interest.]— Under the Irish Fines 
and Eecoveries Abolition Act (4 & 5 Will. 4, 
c. 92). ss. 22 & 68, a married woman can by deed! 
acknowledged under that statute, dispose of an 
interest in realty limited to her for her sole and 
separate nse, contingent upon the in^olvency of 
her husband, although the contingency has not 
arisen. Smallman, In re, lv. E. 8 Eq. 249. 


Eeal Estate. ]-^A married woman can elect, so 
as to bind her interest in real estate, without 
deed acknowledged, under 3 & 4 Will. 4, c. 74, 
Bar rote v, Barnyw, 4 Kay k J. 409 ; 27 L. J., 
Ch. 678 ; 4 Jur. (N.s.) 1049 ; 6 W. E. 714. 

Where a wife has an est.-ite for life in freeholds 
for her separate use, she can alienate that estate 
without any acknowledgment under 3 & 4 Will, 
4, c. 74. Lechmere v. Brotkerid qe, 32 Beav. 353 ; 

2 N. R. 219 ; 32 L. J., Ch. 577 ; 9 Jur. (N.S.) 
705 ; 11 W. E. 814. But see Taylor v. Meads, 34 
L. J., Ch. 203 ; 11 Jur.. (N.S.) 166 ; 11 L. T. 6 ; 13 
W. E. 394— L.JJ. 

But a married woman cannot dispose of her fee- 
simple lands, settled to her .separate use, except 
by deed, duly acknowledged under 3 k 4 Will. 4, 
c. 74. Jb. 

With respect to personal property, whether 
vested or contingent, settled to the separate use 
of a feme covert, she may deal with it as a feme 
sole, and either sell or incumber it. Ib. 

I’he executors of a widow brought an action 
of covenant upon a lease executed by her 
and her late husband (who was seised in her 
right), but not acknowledged by her according to 

3 A; 4 Will. 4, c. 74, ss. 77, 79, and not made ac- 
cording to the power in 19 &20 Viet. c. 120, s. 32. 
The defendants had executed the lease as sureties 
for the lessee, who was left in possession for the 
whole term, before and after the death of the 
husband, the widow doing nothing to disaffirm 
the tenancy : — Held, that they were liable, as it 
must be presumed that the lessee obtained what 
he bargained for — a lease, valid while the husband 
and wife lived, and voidable upon his death. 
Holer V. Slater, 37 L. J., Q. B. 33 ; L. E. 3 Q. B. 
42 ; 17 L. T. 168 ; 16 W. E. 124. 

A husband cannot dispose of his wife's interest 
in the proceeds of real estate, directed by a will 
to be sold, in any mode short of a deed executed 
and acknowledged by her under 3 4 Will. 4, c. 

74. Franksi v. Bollaufi, 37 L. J., Ch. 664 ; L. E. 
3 Ch, 717 ; 18 L. T. 623 ; 16 W. E. 1158. 

Purchase Money of Land taken by Railway 
Company.] — Where purchase money paid into 
court by a railway company belongs to a married 
woman, the court will pay it out to lier, without 
deed acknowledged but simply upon lier examina- 
tion. Hayes, In re, 9 W. E. 769. 

Special Act.]— Where an Act of Parlia- 
ment authorised the purchase of lands in which 
a feme covert is interested, and gave the Court 
of Exchequer authority to distribute the purchase 
money amongst the parties beneficially entitled, 
the exercise of that authority by the court is in 
lieu of the solemnities ordinarily required for the 
conveyance of the real property of a feme covert, 
or on the payment of her money out of court. 
Ellison, Ex parte, 2 Y. & Coll. 528 : 7 L. J., Ex 
Eq. 49 ; 1 Jur. 283. 

Agent to Convey.]— A statutory enactment 
'which authorises the appointment of a person to 
execute a conveyance in the name and on behalf 
of another, cannot be made applicable when the 
latter person is a married woman ; acknowledg- 
ment and separate examination being essential to 
the conveyance of real estate by a married woman, 
and being acts which from their nature cannot 
be performed vicariously. Sta hies. In re, 33 L J 
Ch. 422 ; 10 L. T. 1 j 12 W. E. 513. * 

Enrolment before Acknowledgment.] The 
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aoLnowIedg^ent of a deed by a married woman 
need not be taken before the enrolment of 
ro 7 0 = ‘t 7 De G.. M. & G. 

W^]R ^ ^ 

Amount of Interest.]— A deed of assignment 
by way of mortgage, duly acknowledged by a 
piarneci woman, is sufficient evidence against her 
m an ejectment by the mortgagee, after her hus- 
band death, although by the recitals it appears 
that she had only a life interest in a term, and 
thn deed purported to convey the whole, not- 
withstpiding that the objections are taken that it 
IS void as regards her, being a conveyance by a 
married woman of a chattel interest, or that it is 
invalid as purporting to convey the whole in- 
terest m the term, and that, therefore, it is no 
estoppel upon her. Audsley v. Horn, 1 F. & F. 

Husband having only life Estate— Specific 
Perfoma,nee.]— B. contracted to purchase from 

. a freehold ^ property for which an agreement 
was entered into between them, and a deposit 
paid. It turned out that S. was not entitled in 
tee,^ but only to an estate pur autre vie, with re- 
niamder to the use of him and his wife. The 
wife s acknowledgment to the conveyance beino- 
necessary, this formality could not be completeci 
the sale was therefore considered as abandoned, 
and the deposit returned. The property was 
subsequently sold to W., and the convevance 
duly acknowledged by the wife. On a bill by 
b. for a specific performance of this agreement, 

1 that W. was a trustee for B. ; 

lieid, that he was so, and a decree for specific 
perrormance made as to such interest as S. had 
in the property, and reference as to the amount 
of compensation to the plaintiff for the interest 
not conveyed to him. Barms v. Wood, 21 L. T. 

Wife Hying Apart from Husband.] -When the 
acknowledgment of a party to a fine was taken 
before commissioners who were aware of the fact 
of her being a married woman, and of the non- 
concurrence of her husband, but the parties were 
living separate under a deed by which the hus- 
band covenanted not to interfere with his wife’s 
property, the court refused to reveree the fine ,at 
the instance of the husband, but left him to his 

« ’"• Booth, 4 M. & 

bcott, 460. 

Married Woman Resident in New Zealand.! 

—An acknowledgment by a married woman re- 
sident in New Zealand of a documentary deed 
^ commissioner lawfully 
^thonsed to administer oaths in that colony ■— 
Held that this was sufficient, and an order was 
panted directing the proper officer of the court 
to receive and file the document. Soi/t/i QEliza- 

®““^®yaace Set aside on Ground of 

under 3 &: 4 vviii 4 
c. 74, s. 9i, and 20 & 21 Viot. c. 57, s 1 for the 
conveyance of a married woman’s inter^Vin 
property without the concurrence of her hus- 
rfou'lf fraud or the suppres- 

at thfhW disclosed 
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Evidence of Execution— No Seal but Attesta- 

tion.] A deed acknowledged bv married women 
was duly signed by them, but no seal was affixed 
to it, though pieces of ribbon were in.serteil in 
the parchment opposite to the signatures on 
which seals were to have been put. I’ho 
tation' clause stated the deed to have Ixten 
“signed, sealed, and delivered” in tin? pre^ieiice 
of the attesting witnesses, and the (‘crtilicate of 
the commissioners before whom the a<,*know. 
ledgrnent had been taken certified that the 
married women had acki]owied<red the instru- 
ment as their respective acts and dcf'ds r—Held 
pnma facie evidence that the deed was sealiHl' 
and there being no evidence to tlie contrarv. the 
certificate of acknowleiigmeiit was alhavod to 
be filed. 3Jayet\ In re, ’40 L. J., O. V 2ni • oi 
L. T. 273; 19 y. R. 641. iSt f', nom. IlalJC 
lands, In re, L. R. 6 C. P. 411. 

4 & 5 Will. 4, c. 92— Insolvency of Husband. 1 

—•Under the Irish Fines and Recoveries Aboli- 
tion Act (4 A 5 Will. 4, c. 92), ss. 22 and 68 a 
maiTied woman can by deed, acknowiedi^fed under 
that statute, dispose of an interest in realty 
limited to her for her sole and sefiarate use, coii- 
tmgent upon the insolvency of her husband, 
although the contingency has not arisen. SmaH 
man, In re, Jr. R. 8 Fq. 249. 

Wife past Child-bearing.]— -A sum of mcmey 
was m court under the Settled Estates Act (19 & 
20 \ict. c. 120), subject to the trusts of a mar- 
iiage settlement. There was no issue, and the 
wife was past child-bearing. Under the settle- 
ment the survivor of the husband and wife was 
^titled absolutely in default of children 
Meld, that upon the execution of a deed acknow- 
ledge by the wife, the court would order the 
"I to the joint account of 

the husband and wife. BeWs Settled Bstates, In 
re, 37 L. T. 272 : 25 W. R. 901. ’ 

b. Examination of Wife. 

Object and Effect of Examination.] —One of the 
essential purposes of the separate examination of 
a wife on a sale and conveyance of her real estate 
by herself and her husband under the Fines and 
Recoveries Act (3 & 4 Will. 4, c. 74), is to ascer- 
tain whether the purchase money is to belong to 

when she'^has 

acknowledged the conveyance before the commis- 
sioners, and has, on being separately examined 
by them, refused any provision out of the pur- 
chase money or otherwise, she must betreatecl as 
having given up to her husband all claim upon 
the purchase money, and as having no further 
interest m it either at law or in equity. This is 
the case even if the purchase money or any part 
of It IS left outstanding in trustees by way of an ■ 
indemnity fund against charges on the estate; as, 

fv vested in 

ti ustees by a deed of declaration of trust for the 

^J^eping down an annuity originally 
charged on the estate, and subject to which it is 
^ a case, in the event 

the wife surviving the husband, and the’fund 
still remaining outstanding, she cannot, as 
acSmfnnf claim the fund as her chose in 
Th P iff reduced into possession by the husband, 

ine effect of a married woman’s acknowledg- 
ment and separate examination under the Fines 
and Recoveries Act, discussed. Tenncnt v. Welch 
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57 L. J.y Ch. 481; 37 Ch. D. 622 ; 58 L. T. 368; 
36 W. 11. 389. 

— Protection of Married Women.]— Bj a 

parol ante-nuptial agreement it was agreed that 
the husband should take a certain portion of the 
wife’s property , and that the residue should be 
settled for her separate use. This agreement was 
carried out so far as related to the husband, but 
no settlement was made on the wife. The wife, 
subsequently to her marriage, tiled her bill by 
her next friend, stating these facts, and praying 
that her interests in certain property consisting 
of real estate coming to her might be declared 
accordingly. The husband, by his answer, ad- 
mitted the statements in the bill. A deed was 
then prepared, purporting to be a settlement 
on the wife, in pursuance of the agreement, and 
giving her a power to dispose of her property 
by will. This deed, though signed by the wife, 
was not acknowledged by her. She made a will 
disposing of her property in favour of her 
husband and other parties, and died. The 
husband then, filed a supplemental bill, praying 
as against the heir of the wife, that the pjarol 
agreement might be carried into effect, that the 
want of an acknowledgment might, if necessary, 
be supplied, and that the will of the wife 
might be established as a valid execution of the | 
power given to her by the deed : — Held, first, i 
that in a suit thus framed, there was no case I 
established in point of proof as against the heir ; 
secondly, that the contract so entered into before ' 
marriage, there being nothing but marriage fol- 
lowing, could not be carried into effect under 
the Statute of Frauds ; and, thirdly, that the 
court would not supply the want of the ac- 
knowledgment, as tending to destro}" the pro- 
tection which the law throws around married 
■vvmmen. Lassence v. Tierney^ 1 Mac. G. 551; 
2 H. & Tw: 115; 14 Jur. 182. 

Woman Married after 1870.] —The 8th section 
of the Married Women’s Property Act, 1870, does 
not enable a woman married after the passing of 
the act to pass by an unacknowledged deed the 
fee simple of real estate descen<led upon her. 
Observations upon a dictum of Jesse! , M.E., in 
Fo.s*,s, In re (13 Ch. D. 504, 505). Johnson v, 
Johnson^ 56 L. J., Ch. 326 ; 35 Ch. D. 345 ; 56 
L. T. 163; 35 W. K. 329. 

Specific Performance of Agreement.] — See 

Cahill V. Cahill, 8 App. Cas. 420 ; 49 L. T. 605 ; 
31W. R. 861. 

Trust for Sale— “ Bare Trustee.”]— A testator 
devised his real estate to trustees for sale, who 
were married women, one of them having 
married before and the other after the Married 
Women’s Property Act, 1882. Both of them also 
took beneficial interests in the proceeds of sale. 
Under the judgment in an action for the ad- 
ministration of the testator’s estate, part of the 
real estate was sold by the trustees, the pur- 
chaser paying his purchase money into court : — 
Held, that the married women were “ bare 
trustees ” within s. 6 of the Vendor and Pur- 
chaser Act, 1874, and that the conveyance to the 
purchaser did not require the concurrence of the 
husbands, or acknowledgment under the Fines 
and Recoveries Act. Doewm, In re, Docwra v. 
Faith, 54 L. J., Ch. 1121 ; 29 Ch. U. 693; 53 
L. T. 288 ; 33 W. R. 574. 


Copyholds, Covenant to Surrender.] 


covenant to surrender copyholds vested in 
husband and wife in right of the wife is in- 
operative to pass the wife’s estate, though by 
deed acknowledged. Green v. Paterson, 56 
L. J., Ch. 181 ; 32 Ch. D. 95 ; 54 L. T. 738; 34 
W. R. 724— C. A. 

Sale under Settled Estates Act.] — Kotwith- 
standing the provision of s, 50 of the Settled 
Estates Act, 1877, that, when a married woman 
con.sents to an application to the court under the 
act, she is to be examined apart from her 
husband as to her consent, such an examination 
is not now necessary in the case of a woman 
who has married since the commencement of the 
Married Women’s Property Act, 1882. ItidJell 

V. Prrmgton, 54 L. J., Ch. 293 ; 26 Ch. JX 220 ; 
50 L. T. 584 ; 32 W. R. 680. 

In the case of a woman married before the 
commencement of the Married Women’s Property 
Act, 1882, s. 1 of the act applies only as to 
property acquired by her after the commence- 
ment of the act. Therefore, if such a woman is 
a petitioner, or a respondent to a petition, under 
the Settled Estates Act, 1877, relating to property 
her interest in which was acquired before the 
commencement of the act of 1882, she must be 
examined separately, as provided by s. 50 of the 
act of 1877. Harris's Settled Estates, In re, 54 
L. J., Ch. 208; 28 Ch. D. 171; 51 L. T. 855; 33 

W. R. 393. 

On an application under the Settled EvStates 
Act, 1877, for the sanction of the court to the 
I purchase of certain land by the trustees of a 
settlement out of funds in court arising from 
sales of the settled hereditaments, the separate 
examination of a married woman, the tenant for 
life, w’as directed, notwithstanding s. 32 of the 
Settled Land Act, 1 882. Arahbi's Trusts, In re, 
52 L. T. 728. 

Payment of Fund out of Court.] — A fund 
standing to the separate credit of a married 
woman, unless married after the Married 
Women’s Property Act, 1870, will not be paid 
to her by the court, even on her separate receijit, 
without her separate examination. Secus, where 
the marriage was after the act, and the applicant 
takes under an intestacy. Peignan v. JJeignan, 
13 L. R. Ir. 278. 

Separate Examination dispensed with,] — On 

a petition under the Settled Estates Act to sanc- 
tion a lease of property vested in trustees with- 
out power of leasing, the lease being clearly for 
the benefit of all parties, the separate examina- 
tion of a married woman interested in the pro- 
perty and resident in Australia was dispensed 
with. Halliday, In re, 40 L. J., Ch. 687 ; L. R. 
12 Eq. 199 ; 19 VV. R. 966. 

Wife Abroad.] — When a petition is pre- 
sented to authorise a sale of settled estates under 
19 &: 20 Viet. c. 120, and a party interested, being 
a married woman, is abroad and served, the 
court wiR dispense with her acknowledgment. 
Tibiett, In re, 20 L. T. 299 ; 17 W. R. 394. 

— Election to take Proceeds of Realty as 
Personally.] — The court will not permit a mar- 
ried woman to elect to take her share of pro- 
ceeds of sale of real estate as personalty without 
her separate examination, even where the share 
does not amount to 200^. Shaw, In re, Tophain 
wHurgoyne, 49 L, J,, Ch. 213 ; 41 L. T. 670, 
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Execution "by Master. J—Independently 

of the 4 & 5 Will. 4, c. 78, the Court has juris- 
diction, under the 28 Geo. 3, c. 35, to direct a 
deed, which is to have the effect of a deed under 
the provisions of the Fines and Recoveries Act ” 
(4 & 5 Will. 4, c. 92), to be executed by the 
Master for defendant out of the jurisdiction. 
Piers V. Piers, Sau. & Sc. 89. 

Compromise of Hestitution Suit — Release of 
Jointure.] — A married woman was entitled by 
an ante-nuptial settlement to a jointure rent- 
charge after her husband’s death secured upon 
his real estates in Ireland. The wife having 
left him, the husband commenced a suit for 
restitution of conjugal rights ; with a view to a 
compromise by an agreement for separation 
a document was drawn up and signed by the 
husband, which stipulated that the wife should 
release part of her jointure. The wife signed 
this document with a qualification that no 
further steps were to be taken in the matri- 
monial suit, hut it was not stayed or dismissed. 
A deed was prepared to carry out the terms of 
the compromise and was executed by the hus- 
band, but the wife refused to execute it or to 
return to her husband, and the husband after- 
wards died: — Held, that the wife was not, 
when she signed the document, in ah respects 
in the same position as a feme sole, and that 
even if any final agreement had been come to 
she would not have been bound by it, there 
having been no acknowledgment as required by 
4 & 5 Will. 4, c. 92, ss. 68 & 71 ; and that specific 
performance of the agreement to release her 
jointure could not be decreed against her. 
mint V. mmit (4 De G. F. & J. 22 ; 31 L. J. 
Ch. 161) and Besont v. (12 Ch. D. 605) 

commented on. Cahill v. Cahill, 8 App. Cas. 
420 ; 49 L. T. 605 ; HI W. R. 861. 

Reed Executed under Mistake.] — Under the 
will of a testator who died in 1843, his three 
children, T., W., and S., a married woman, were 
each entitled to one-third of his residuary estate, 
subject to the life interest therein of his widow. 
In 1844 T. died a bachelor, and intestate. By a 
deed executed in. 1854 (before Sir R. Malin’s 
Act), to which the tenant for life, the trustees of 
the will, W., and S. and herhusband, were parties, 
and which was acknowdedged by S. under the 
Fines and Recoveries Act- (3 & 4 Will. 4, c. 74), 
two mortgage debts, secured to the trustees on 
real estate and forming part of the testator’s 
residuary estate, 'vvere assigned by the tenant for 
life and W. and by S. and her husband, with the 
privity of the trustees, by way of mortgage. The 
deed was executed under the erroneous assump- 
tion that according to the terms of a gift over in 
the will, T. took no share in the testator’s estate, 
and consequently his administrator was not 
made a party : — Held, that the deed was not 
effectual to pass S.’s share of the two mortgage 
debts. Williams v. Coolie (4 Giff. 343) dis- 
tinguished. Keivton's Trusts, In re, 23 Ch. D. 
181. 


Before whom,]— Before 17 & 18 Viet. c. 75, an 
acknowledgment by a feme covert before two 
commissioners, one of whom was interested, was 
void. Banolis v. Ollertonv, 10 Ex. 168 ; 2 0. L. 

>R. 1090 ; 23 L. J,, Ex. 285 ; 2 W. R. 622. S. P., 
Ollerton, In re, 15 0. B, 796. 


The town commissioners, taking the acknow- 
ledgment of a married wmraan under 3 & 4 
Will. 4, c. 74, s. 82, must be appointed commis- 
sioners for the same district. Wohster, Be parte, 
1 U. (N.s.) 678 ; 4 Scott (N.R.) 636 ; 4 Mim. k G. 
27. 

Commissioners who take the acknowloilgment 
ill England of a married woman under .3 A 4 
Will. 4, c. 74, s. 82, need not bo apixiiiiled for 
the county in which the acknowledgment is 
taken. Blachmnr v. Blaehmur, 4.5 I,... J., Cli. 
710 ; 3 Ch. D. 633 ; 24 Wk R. 900. 

Examination of Married Woman.] — No ])er- 
son connected with the hushind btt 

present when a married wnman’s exnmimuion 
as to her consent is taken. Jlrmh/shr. In n-, 

L. J., Ch. 8i4 ; 3 Jur. (>PS.) 727 ; 5 W. U. XW 

Before taking an acknowledgment (»f a mar- 
ried woman before two commissioners, there 
must be a previous examimition before both, 
even though one is interesttMi or eoncerned, and 
r. 3, H. T. 4 Will. 4, docs not render tliis un- 
necessary ; that rule and 17 &; IS Viet. c. 75, 
must not be considered to approve of or eontirm 
any practice of taking acknowledgments before 
commissioners, one of whom is interested or con- 
cerned, and except in eases of re.asonabie neces- 
sity, both should be disinterestcil and not con- 
cerned in the matter. Menhennitt, J/i re, 39 h. 
J., C. P. 40 ; L. R. 5 C. P. 16 ; 21 L. T. 332 ; IB 
W. R. 66. 

Giving up Interest.] — ’iVhere the considera- 
tion-money for a married woman giving up her 
interest in the estate in respect of which the 
acknowledgment is taken is to be paid into her 
own hands, the commissioners should distinctly 
ascertain from her that she wishes to pass her 
property without any provision being made for 
her. Dornhig, In re, 34 L. J., C. P.173. S. C., 
Boivlhig, In re, IS G. B. (N.S.) 223. 

When property is sold under tlie coripdilsory 
provisions of an act of parliament, that rule of 
H. T. 4 Whll. 4, which directs inquiry to be made 
of a married woman at the time of acknowledg- 
ing a deed to convey her interest, whether any 
provision is made for her in consideration of her 
so giving up her interest, is inapplica])le. Poster, 
In re, 7 0. B. 120. 

Where the amount of the consideration which 
forms the inducement for a married woman to 
give up her interest in an estate, was too small 
to form the subject of a settlement, and the ar- 
rangement was that the amount should be paid 
to the wife, the court allowe{l the acknowledg- 
ment to he registered. Webber, Px parte, 5 C. 
B. 179. 

The officer of the court is justified in declining 
to receive and file an acknowledgment of a deed 
by a married woman, conveying her interest in 
property, where a provision is to be made for 
her in lieu of such interest, and the commis- 
sioner merely certifies that the deed declaring 
the trusts of that provision has been already 
ingrossed, and was produced before him” ; and 
the court will not make any order on the subject 
until they are satisfied that the deed has been 
duly executed. Dallas, In re, 10 C. B. (N.S.) 
346 ; 30 L. J., C. P. 282. 

In Consideration of Provision in Will.] 

— The court refused to allow a certificate of 
acknowledgment by a feme covert to be filed, 
where it appeared from her answers to the in- 


c. Taking before Commissioners. 
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quiry of the comroissioners, as to whether she 
inteiicled to give up her interest in the estate 
without any provision being made for her in 
lieu thereof, that' the consideration for her con- 
sent was a provision made for her by her 
husband’s will, although it was shown by another 
affidavit that she perfectly understood that to 
be no provision, inasmuch as the will was re- 
vocable. Dmoii, In ra, 4 C. B. 631 ; 16 L. J., 
a P. 23L 

Wife Deaf and Dumb.] — The court directed 
the officer to file an acknowledgment of a mar- 
ried woman, it appearing by affidavit, and also 
upon the certificate, that she was deaf and dumb, j 
that the nature of the transaction had been duly 
explained to her by signs, and that she had, in 
like manner, signified her assent. Harper^ In re, 
6 Man. & G. 731 ; 7 Scott (n.e.) 431. 

Letting Wife’s Lands.] — A husband and wife, 
seised in fee in right of the wife, demised land 
for a term of years. The deed was executed by 
both, but not acknowledged by the wife under 
3 &; 4 Will. 4. c. 74, s. 79. During the term the 
husband died, and the wife did no act to dis- 
affirm the tenancy, and also died during the 
term : — Held, that in the absence of any proof 
that it was contemplated wdien the deed was 
executed that the acknowledgment of the wife 
should be taken, the lease was valid up to the 
time of her death, and an action was maintain- 
able by her executors on the covenants in the 
lease, in respect of breaches which occurred 
during her life and after the death of the hus- 
band. Toler V. Slater, 37 L. J., Q. B. 33 ; L. Pv. 

3 Q. B. 42 ; 17 L. T. 168 ; 16 W. K. 124. 

^ Before Notaries.]— The court allowed a cer- 
tificate of acknowledgment where the affidavit 
verifying the certificate %vas sworn before a 
notary public in the Hebrides, as the affidavit on 
which the application was made stated that there 
wms no commissioner of the court in the Hebrides 
or nearer than the mainland. Groom, In re, 17 
W. R. 589. 

Fees.]— -Commissioners for taking acknowdedg- 
ments of married women have a lien for their 
fees on the deed,, certificate of execution, &;c. 
Grove, Ex parte, 3 Bing. (N.c.) 304 ; 3 Scott, 
671 ; 5 D. P. C. 355 ; 2 Hodges, 246 : 6 L. J., 
C. P. 30. 

Duplicate Commission where Original was 
Lost.] — A commission for taking the acknow- 
ledgment of a married woman at Bokewood, a 
remote part of A^ictoria, having been returned 
with a defective affidavit of verification, the 
documents (with the exception of the deed, 
which had been executed in this country by a 
party entitled to a share of the property) \vere 
sent out again by post, and were lost. The court 
allowed a duplicate commission to go, with a 
fresh affidavit, it appearing that all the parties 
w'-ere still living at Bokewood. White, Ex parte, 
L. B. 8 C. P. 106. 

Form of Commission. ]--It is no objection to 
issuing a commission to take the acknowdedg- 
ment of a feme covert resident beyond seas, that 
her Christian name is unknown ; but when the 
commission is returned, the court will require 
strict proof of her identity. Atherton v. Apple^ 
ton. In re, 3 D. & L. 26 ; 1 0. B. 447 : 14 £ J., 
C. P. 225. 


The court allowed a commission for taking the 
acknowdedgment of a married woman in Aus- 
tralia to go out with a blank for the clu'istian 
name of the husband, which (the marriage having 
taken place there) was unknown here. Lenge, 
In re, 15 G. B. 364. 

Enlarging Time for Eeturning Commission.] 
— The court will enlarge the time for returning a 
commission for taking the acknowledgment of a 
married woman abroad, where, by reason of the 
remoteness of the residences of the parties, the 
time allowed has proved too short. Booth, In re, 
5 C. B. (ir.s.) 540. 

But not where it has been executed after the 
retnrn-dav named therein. Carter, In re, 9 C. 
B. (N.s.) 791. 

The court will enlarge the time for returning 
a special commission where it has been duly 
executed, but its return has been unavoidably 
delayed until after the return-day therein named. 
Van Ufford, In re, 9 C. B. (x.s.) 789. 

The court refused to enlarge the time for re- 
turning the commission in order to get the defects 
remedied, the time for the return ha ving expired. 
Tierney, In re, 15 C. B. 761. 


d. Dispensing with Husband’s Concurrence. 

Married Women’s Property Act, 1882 

Acknowledgment.]— M. and H., spinsters and 
tenants in tail in remainder, executed a deed in 
1884, without the consent of the protector of the 
settlement, barring their estates tail and con- 
veying their estates to S. in fee simple. The deed 
was duly enrolled. M. and H. afterwards 
married, and in 1889, the protector of the settle- 
ment being then dead, executed a deed enlarging 
the base fee in favour of S. : — Held, that by 
virtue of the Married Women’s Property Act, 
1882, s. 1, sub-s. 1, and s. 2, the restrictions im- 
posed by the Act for the Abolition of Fines 
and Recoveries, s. 40, were no longer in force, 
and that the deed of 1889 did not require to be 
acknowledged by M. and H. as married women, 
or concurred in by their husbands. iJruommid 
and Barnes, In re, 60 L. J., Ch. 258 ; TlSOll 1 
I Ch. 524 ; 64 L. T. 246 ; 39 W. B. 445. 

Husband and Wife Separated.]— The court 
will not grant a rule to enable a wife to execute 
a conveyance without her husband's concurrence 
upon an affidavit which stated that the husband 
is living apart from his wife by mutual consent, 
but will require further particulars of the cause 
of such separation. Ei rdley, Ex pa rte, 25 L. T, 
804. 

Under 3 & 4 WiU. 4, c. 74, ss. 77 and 91, the 
court authorised a feme covert to convey copy- 
hold property, to which she was entitled to her 
sole and separate use, her husband having resided 
abroad for more than twenty years with another 
woman. Shireley, Ex parte, 5 Bing. C'S.c.') *>26 • 
7 Scott, 174 ; 7 D. P. 0. 258 ; 1 Arm 4S4 : 3 Jur 
125. 

A feme covert, when her husband has ab- 
sconded, and has not been heard of for some 
time, may pass a contingent life interest in free- 
hold property. Gill, Ex parte, 1 Bing. (]s\0.) 
168. 

On an application by a wife to dispense with 
the concurrence of her husband to a conveyance 
on the ground that his residence is unknown the 
affidavit must expressly state that he has’ not 
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contributed to her support. Carlurton^ In re, should live apart, and agreed to make K. an 
16 W. E. 8d. allowance. E. refused to sign any agreement, 

So, on the ground of his desertion, the affi- but did live separate, and received the allowance, 
davit must show that he does not contribute to but occasionally they met. On tlm nian’iage of 
her support. Itillnson, Bac ]}(irte, L. R. 4 0. P. a daughter by hei’ former luisbaTid. l\Irs. E. pi'o- 
205 . posed to vSettle a certain sum nut ot licr scpamte 

When an application is made to enable a mar- estate, but E. refused to assent tri the S(Ut lenient, 
ried woman to execute a deed affecting her pro- Mrs. E. then obtained an order of the eunrt under 
perty without the consent of her husband, the B & 4 Will. 4, c. <4, s. 91, and 2(i ,S:, “21 \ mi. c. 
affidavit must expressly state that the husband 57, s. 1, on the ground that she and her husband 
does not contribute to her support. Bletcher, In were living apart, and the settlement vas made‘ 
re 17 W. E. 319. on the daughter’s marriage. On motitni bv E, 

When a wife, having been deserted by her to rescind the order, on the ground that his wife 
husband, has been living apart from him for up- was not living apart frmn him Ilehi, that the 
wards of two years, and has maintained herself parties were living apart, and the emirt re[u>ed 
and her children without any assistance from him to rescind the order. Buffers, In n\ I i ! . k I h sr> ; 
during that time, the court will, although the 35 L. J., O.P. 71 ; L. E. 1 O.J:*. 47 ; i l J iir. (N.s.) 
husband and wife are in communication with 1038: 13 L. T. 437; 14 W. E. 112. 8ee also 
each otlier, grant an order to dispense with the Buteliffe, Ex parte, supra. 

concurrence of the husband in the execution of Tlie court dispensed with the cnncui rmice (if 
a conveyance by the wife of freehold property to the husbaiid (who was living seiia rate from Ins 
which she is entitled apart from him, he having wife), in the conveyance of jurtperty in which 
refused when applied to for the purpose to con- the wife had a separate intcre^. under the will 
cur. Sutcliffe, Ex parte, 29 L. T. 747. of her deceased father, where tlie hu'^band had 

By a marriage settlement made in 1844, the refused to execute the deed. Eernn, In re, 14 
property of the intended wife was conveyed to 0. B. 420. 

trustees to permit the husband to receive the The concuiTence of the husband \\-iil be dis- 
rents and profits during the coverture, or until pensed with, where the i>arties are living apart 
the wife should, by vnuting under her hand, by mutual consent, and the liusband refuses to 
otherwise direct or appoint, and from and after join in the execution unless part of the purchase- 
such direction or appointment, for the use of the money is paid to him. Wooilooeh, In re, 1 C. B. 
wife. The deed also contained a power of sale, 437. 

to he exercised at the request and by the direc- Where a husband and wife were living apart, 
tion (in writing) of the husband and wife. The and the wife being devisee under a will of real 
husband received the rents and profits down to property on trust for sale, the husband refused to 
1851, when the wife exercised her power of ap- concur in a conveyance of siich property upon a 
pointment by directing the trustees to receive sale under the trusts of the will, unless he received 
the rents and profits, and to apply them to her a sum of money for doing so, the court granted an 
separate use. In 1852, the husband went to order dispensing with the concurrence of the 
Australia : — Held, not a case for an order to husband under 3 k 4 Will. 4, c. 74, s. 91, although 
dispense with the husband’s concurrence in a it was admitted by the afildavit that tlie h usband 
deed for the conveyance of the property. Eden, had, since he had left his wife, to a sliglit extent 
In re 5 0. B. (i^.s.)232 ; 28 L. J., C. P. 4. contributed to her sup})ort. Caine, In re, 52 L. 

J., Q. B. 354 ; 10 Q. B. D. 284 ; 48 L. T. 357 ; 31 
Husband’s Interest in Rents.] — An order in W. E. 428. 
the usual form obtained under s. 91 of the Fines 

and Eecoveries Act, 1833, by a married woman, Effect of Order.]— Where a married woman 
empowering her to dispose of her real estate with- has obtained an order of the Court of Common 
out the concurrence of her husband, does not Pleas dispensing with her liusliand’s comuirrencc, 
deprive him of the common law rights which he she may dispose of her real estate by a deed which 
acquired in the property by reason of the cover- is not acknowledged by her. Good child v. 
ture. Where, therefore, under such an order, a Eovgal, 3 Ch. D. 650 ; 24 W. E. 9G0. 
married woman sold and conveyed all her estate 

and interest in real estate, her husband refusing Husband a Bankrupt.]— Under tlie will of a 
to join : — Held, that the husband’s common law testator, who died March, 1862, M., a married 
right to the rents during the coverture remained woman, was entitled in reversion cexpcctant on 
unaffected by the wife’s alienation, but that (she the death of a tenant for life to a share of tlic 
asserting her equity to a settlement) he was proceeds of real estate devised to trustees in trust 
bound, whether his estate was legal or equitable, for sale on tliat event. In August, 1862, in the 
to provide for her out of the rents ; and, under lifetime of a tenant for life, M.’s husband executed 
the circumstances, the whole of the rents were general assignment, under the Banki'uptcy Act, 
settled upon her. Fowke v. Braycott, 54 L. J., 1861, of all his property to a trustee for the 
Ch. 977 ; 29 Ch. D. 996 ; 52 L. T. 890 ; 33 W. E. benefit of his creditors. In August. I860, he was 
701. adjudged bankrupt, and in December following 

he obtained his discharge. The tenant for life 
Judicial Separation.] — Conveyance of separ- died in January, 1 869. By a deed executed in 
ate property by a married woman, when living February following, and duly acknowledged by 
apart, by a sentence of judicial separation with- M. under s. 77, of the Fines and Eecoveries Act 
out alimony. Andrews, Ex parte, 19 C. B. (N.s.) (3 4 Will. 4, c. 74), M. and her husband assigned 

371. all moneys which should become due to them or 

either of them under the testator’s will to 8. by 
Living apart, Husband refusing to execute way of mortgage. Shortly afterwards the 
Deed.] — A widow entitled to personal estate, trustees of the will sold the real estate, and ulti- 
settled to her separate use, married R. Shortly mately paid M.’s share of the proceeds into 
after her marriage with E. she proposed that they court under the Trustee Belief Act : — Held, that 
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the husband was not precluded by the creditors’ 
deed of 1862 or by his bankruptcy in 1866 from 
concurring with his wife in the mortgage of 
1869, and accordingly that the mortgage was 
valid against the trustee of the creditors’ deed 
and the assignee in bankruptcv. Jahemaii's ' 
Trusts, In re, 52 L. J., Ch. 368 ; 23 Ch. D. 344. 

Husband a Lunatic.] — When an application is 
made to dispense with a husband’s concurrence to 
his wife’s deed on the ground of his incapacity to 
execute by reason of lunacy, such lunacy and in- 
capacit}^ must be shown by an affidavit of a 
medical man, and. it is not enougli to produce an 
affidavit verifying a medical certificate. Meeves, 
In re, 24 W. 11. 848. 

The court will not allow the wife of a lunatic 
to convey her separate estate without some 
explanation as to the nature of the lunatic’s pro- 
perty, and whether it contributes to the wife’s 
support. Cloud, In re, 15 C, B. (N.s.) 833. 

The court refused to make an order 
under 3 &; 4 Will. 4, c. 74, s. 91, dispensing 
with the concurrence of the husband to the 
execution of a deed by his wife on an 
affidavit by the son that the husband and wife 
had for three years been living apart, in con- 
sequence of the intemperate and violent habits 
of the former, which rendered necessary Ids con- 
finement in a lunatic asylum for some time, and 
that although he had since been discharged, he 
was not in a fit mental condition to execute a 
deed or understand its nature. Tlie court directed 
that application should be made to the husband 
to execute, and that the result should be stated 
to the court, and that he should have notice of an 
application for the order ; and further, that tliere 
should be an affidavit by a medical man of the 
husband’s mental condition. Clare's Trusts, In 
re, 49 L. J., C. P. 557. 

Husband a Minor.] — A husband, being a minor, 
the court granted a rule to enable the wife to 
execute a conveyance of her separate property 
without his concurrence. Ilaiqh, In re, 2 (1 B. 
(N.S.) 198 ; 26 L. J., C, P. 200 ; 3 Jur. (isqs.) 371 ; 
5W. 11. 531. 

Land not contracted to be Sold.]— The 3 k 4 
Will, 4, c. i 4, s. 91, gives no authority to tlie 
court to grant an order dispensing with the 
concurrence of a husband, in tlie sale or con- 
' veyance of the wife’s land, unless the land is 
actually contracted to be sold or conveyed. 
Graham, Ex parte, 19 C. B. (n.s.) 370; 34 
L. J., C. P. 321 ; 11 Jur. (N.s.) 468 ; 13 W. E. 

", 782. 

Porm of Rule.] — Form of rule to dispense with 
the concurrence of the husband in the disposi- 
tion by a feme covert of her separate property. 
BuffiU, Ex parte, 6 Scott (K.it.) 3U : 5 Man. k Cl, 
378. 

Form of Conveyance.]— The court will not 
sanction a particular form of conveyance by a 
married woman. Woodall, In re, 3 C. E. 639. 

Affidavit— Absconding or Absent Husband.] — 
An application under 3 & 4 Will. 4, c. 74, s. 91, to 
enable a feme covert, whose husband has ab- 
sconded, to make a conveyance, must be founded 
upon the affidavit of the wife herself. Williams, 
In re, 2 Scott (n.e.) 120 ; 1 Man. & G. 8S1 : 9 
B. P. C. 72. S. P., Eruee, Ex parte, 9 D. P. 0. 
840 ; 3 Scott (n.b.) 592, 


An affidavit describing her as a widow is in- 
formal. Way, In re, 7 Scott (N.E.) 434. 

The affidavit must describe her as wife of, &c., 
even though it discloses circumstances sliowing a 
well-grounded belief that the liusband is dead. 
Sparrow, Ex pai'te, 12 C. B. 334. 

The court declined to receive an affidavit in 
which she was described as “ wife or widow.” 
Anderson, In re, 2 C. B. (N.S.) 811. 

The affidavit must contain the addition or de- 
scription of the husband. Gardner, In re, 1 
C. B. (N.S.) 215. 

And negative any communication from him. 
TIorsefall, In re, 1 Man. & G. 132 ; 10 L. J., C. F. 
292. 

But wdiere a delay until the following term 
would ha ve caused great iiiconvenience to tlie par- 
ties, the court gave directions for the order to be 
drawn up in vacation on the produetioii of an 
affidavit from the wife. Ib . 

In support of an application for an order to dis- 
pense with the concurrence of the husband of a 
married woman to the deeds of con veya nce of {pro- 
perty, an affidavit that he had absconded from 
home, and had since sailed for Fort Pliillip ; that 
since the dojiarture of the shi[:), bis wife had heard 
nothing of him, and that she believed him to be 
on his voyage ; that her husband had been made 
a bankrupt, and that her interest in the {iroperty 
ill question passed to his assignees ; and also, 
that her husband having sold the propert}', she 
was desirous of completing the conveyance, 
is sufficient. Stone, Ex parte, 9 I). "P. G. 
843. 

The court refused, in 1847, to dispense with 
the concurrence of a husband, upon an affidavit 
merely stating that he entered a government 
steamer in January, 1844, ami that the last the 
wife had heard of him was, that in January, 
1845, he was on board another government 
steamer at New Zealand, and that she believed 
it was his intention never to return. Gilmore, 
Ex parte, 3 C. B, 967. 

The more statement that the husliand, a sea- 
man, has gone abroad, and lias not been heard of 
for some years, and that the wife has lieen in- 
formed that he is dead, is not enough ; the affi- 
davit must show some reasonable ground for 
presuming the statement to be true. Taulor, 
Ex parte, 7 0. B. 1 . ' 

Where tlie husband was a aeamaii in tlie 
British navy on a foreign station, and the wife 
had not lieard from him for two years, and the 
affidavits stated she believed he would never 
return : — Held, that the facts were iusutficient. 
Smith, In re, 16 L. J., C. P. 168. 

An atfidavit stating that, having fallen into 
distressed circumstances, the husband, about two 
months before, left England for Australia with 
the intentiou of never returning, and that he 
had ever since been living separate and apart 
from his wife, is sufficient. ICelsey, In re, 16 
C. B. 197; 3 0. L. E. 37. 

But it is not enough to state that some years 
ago the husband left the "wife and has since 
lived with another woman (in this country), 
without showing some direct application to him 
for his concurrence. Parlter, Ex parte, 3 C. L, 
E. 148. 

An affidavit showing that the husband liad 
absconded, and had not been heard of for twenty 
years, although it also appeared that the wife 
had in the meantime married again, is sufficient 
Yarnall, Ex parte, 17 0. B. 189. S. 1\, Shirley, 
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Ex 5 Bing. ]Sr. C. 226 ; 7 Scott, 174 ; 7 D. 

P. C. 258 : 1 xirn. 484 ; 3 Jiir. 125. 

"When the husband is beyond the seas, it must 
be shown that he has absented himself under 
such circumstances as to induce the court to infer 
that he has no intention to return to this 
country. Stjuires, In 17 C. B. 176 ; 25 L. J., 
0. P. 55 ; 4 W. K.122. 

An aliidayit merely stating that the wife had 
left her husband in consequence of his violence, 
and was living apart from him, is insutheient. 
Erl CP, In re, 13 C. B. (N.S.) 286 ; 7 L. T. 327. 

Lunacy of Husband.] — When the hus- 
band is of unsound mind, the affidavit must show 
in distinct terms, or by necessary inference, that 
the husband is lunatic at the time of the appli- 
cation. Turner, In re, 3 C. B. 166. 

And it is not enough to produce an affidavit 
verifying a medical certllicate. Beeves, In re, 
24AV.H. 848. 

Illness of Husband.] — The court refused 

to dispense with the concurrence of the husband 
of a married woman, on an application by her to 
be permitted to convej' her interest in an estate, 
although it was stated that he and the applicant 
were living apart by mutual consent, and that 
he "was in a very nervous and excitable state, 
and that it would be very difficult, if not impos- 
sible, to procure the execution by him of any 
deed,” until it was sworn that an application 
had been made to him with that object, and re- 
fused. Murphy or Mirfin, In re, 2 D. (N.S.) 110 ; 

6 Scott (n.R.) 166 ; 4 Man. &; G-. 636 ; 12 L. J., 
C. P. 92. 

Wife not receiving Allowance from Hus- 
band.] — Th c court required an affidavit negativ ing 
the wife’s receipt of any allowance from her 
husband. Fish, Ex jHirte, 9 C. B. (N.S.) 715 ; 3 
L. T. 631. A nd c(f,se.,^, ante, col. 62. 

An order will not be granted where it appears 
that the husband is in correspondence with his 
wife, and remitting sums of money for her sup- 
port, ho\vcver small. Squires, In re, supra. 

Parties living Apart by Mutual Consent.] 

— The court refused to grant a rule to enable a 
married w'oman to execute a conveyance without 
the concurrence of her husband, upon an affidavit 
merely stating that the parties were living apart 
by mutual consent, but required an affidavit 
showing that an application had been made to 
the husband to execute the deed, and that he 
had refused to do so. Trenery, Ex parte, 1 C. B. 
(N.S.) 187. 

Before whom Taken.] — ^An affidavit of a 

married woman is sufficient if sworn (where the 
party is residing abroad) before an officer whom 
the certificate of a notary public certifies to be a 
person empowered by law to take affidavits. 
Saliiff, In re, 1 1). &: L. 911. 

Verifying Certificates,] infra. 

e. Affidavit verifying* Certificate of 
Acknowledgment. 

Form of.] —The Pieg. Gen., 0. P. M. T. 1862, as 
to the form of affidavits, are directory only.: 
Hall, Ex parte, 19 C. B. (N.s.) 369. 

A statement in the affidavit of verification of 
an acknowledgment that it was taken at Madeira, 


is sufficiently precise.' .Hutch inson. Ex parte, 5 
0. B. 499 ; 5 D. & L. 523 : 17 I... J., C. P. ill. 

The court, allowed a special commissMvn for 
i taking the acknowledgnnent in AmiU'ica. tlie 
certificate of the taking thereof, and th(‘ aliidavit 
of verification to be filed, iicttwiilsstiiiuling tluit 
there was a sliglit defeci: in that parr of the 
afiidavit which negatived the interest nf the 
commissioners, and tiiat the jurat did not slanv 
where the affidavit was sworn. Chandier. In re, 

1 C. B. (N.s.) 323 ; 5 IV. K. 122. 

An affidavit is not sniiieient, unless it eioarh* 
states that llie acknow ledgment was made ]'i*.‘h>rc 
two duly appointed e.tinmissimiors. one of wiuan 
was not inrei'ested in the I I’an'-aot ion for which 
the acknowledgment, was required. Kdif, Jit re, 
19L. T. 356. 

The court ordered a eerfificato of acknow- 
ledgment of a d(a‘(l by a ma.rried wouiiiu, and 
affidavits verifying it, to he tiled, although 
the atfidavits did n<>t .^nlctiy comply with 
the rules of H. T., 1834. it being 'bown that 
under the circumstances it was impossible to 
obtain atfidavits in aceordance with tb»i<e rules, 
and that the affidavits did coiu]/ly widi :ili tite 
provisions of the Fines and becuverie- Act. 
Packer, In re, 39 L. C. I*. 238 ; J,. Lh 5 C. P. 
424 : 22 L. T. -b)6 : 18 W. lb 696. 

The omission of the de^ciiption of a s])oeial 
commissioner to take tljc aeknowledgiueiit of a 
married woman is an irregularity, wlien it 
occurs in the affidavit of verilicaiion ; ].>ut it 
mav be cured bv a statement <jf identit}”. 
Howard, In re, Asheroft, In re, 43 I.. J.. 0. Lb 
245 ; L. R. 9 0. P. 347*; 30 L. T. 471 ; 22 Mb R. 
653. 

An unsigned affidavit of verilicatioii, sworn, in 
a foreign possession of the British crown, lioay be 
sufficient, if the jurat contains a statement that 
the oath was administered before a court, judge, 
magistrate, commissioner, or notary public. I h. 

The court alio^^'ed a certificate of acknowledg- 
ment, taken at Locli Haven, pGiinsylvaiiia. to be 
filed, notwithstanding lliat tlie jurat of the 
affidavit of verification was defeeiive in not 
naming the place vhere tiie ac.knowledgn'ieiit 
was taken, or describing the deponent, there 
being a notarial certificate identifying the place 
: and the parties. Coldirell, la re, .L. K. 10 C. P. 
667. 

; Erasures — In Jurat.]— The court diremed the 
i registrar to file the acknowlet igrn ei \ r 1 ty a i ; i a rri ed 
I w'oman, although it was doubtful \vherher there 

0 was not an erasure in the jurat of the affidavit 
. of acknowledgment, it being certain tliut there 

was a rasure in it. Millard, In re, 6 I). vV L, 86 ; 
5 0. B. 753. 

L In the jurat of an affidavit of the due taking 

1 of an acknowledgment at Calcutta, the name of 
t one of the deponents was interlined ; — Held, 
b that the affidavit could not be received. Fagan, 

. In re, 5 C. B. 436. 

The jurat of an affidavit of the due taking of 
an acknowledgment at Sydney had an interlinea- 
tion in the body of it, and an erasure in the 
jurat. The court refused to allow it to Be filed. 
Tierney, In re, 15 C. B. 761. 

The court refused to enlarge the time for re- 
turning the commission in order to get the 
3 defects remedied, the time for the return having 
. expired, Ih, 

The court permitted an affidavit, verifying the 
f notarial certificate of an acknowledgment, to be 
, received notwithstanding an erasure in the jurat, 
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being satisfied that there had been a substantial 
compliance with the statute, and the erasure: 
arising from circumstances over which the parties 
had no eontrol. DenfArn, Iti re, 6 C. B. (N.S.) 
287 ; 28 L. J., C. P. 255 ; 5 Jur. (N.S.) 650. 

Elsewhere.] — The court refused to direct 

the officer to receive a certificate and an affidavit 
of an acknowledgment, the affidavit having an 
interlineation in an important part, without 
anything to denote that the interlineation had 
been made before the affidavit was sworn, 
Worthington^ In re, 5 C. B. 511. S. P., Page, 
In re, 5 I). & L. 475. 

The court allowed a certificate of acknowledg- 
ment and affidavit of verification (taken in New 
So-uth Wales) to be received and filed notwith- 
standing an erasure in a material part of the 
affidavit, there being satisfactory evidence that 
the erasure was made before the acknowledg- 
ment and affidavits were taken and sworn. 
Bingle, In re, 15 C. B. 449 ; 2 C. L. Ik 1793. 

'All affidavit verifying the certificate of the 
due taking of an acknowledgment of a married 
woman may be sworn in tTuernsey, before the 
chief bailiff and two jurats of that island. 2Iann, 
In re, L. K. 10 C. P. 473. 

Omission of Bate in Jurat.] — The court allowed 
,a commission, with the certificate of acknowledg- 
ment, and affidavit of verification, to be received 
and filed, notwithstanding the omission of the 
month in the jurat of the affidavit. Van Uford, 
In re, 9 G. B. (N.s.) 789. 

Before whom taken.] — The affidavit of the 
due taking of the acknowledgment of a married 
woman may be made by one of the commis- 
-sioners before whom it was taken, notwith- 
standing he is the attorney concerned in the 
transaction. Seliolefield, In re, 3 Scott, 657 ; 2 
Bing. (N.G.) 293 ; 5 D. P. C. 303 ; 2 Pledges, 
236 ; 6 L. j., C. P. 28. 

Identity of Commissioners.] — An affidavit 
verifying the certificate of acknowledgment 
before special commissioners ought to show 
clearly that the persons who purported to have 
taken the acknowledgment were the conimis- 
•sioners named in the commission. Vaughan, In 
re, 1 C. B. (N.S.) 314. 

The court allowed a defect in that respect to 
be supplied by affidavit. Ih. 

The acknowledgment of a married woman 
taken abroad must be taken by the persons 
mentioned in the commission ; and therefore, 
where there were variances between the names 
of the persons designated in the commission as 
•commissioners, and the names in the signatures 
attached, the court required that there should be 
an identification, by affidavits of persons on the 
spot bearing positive testimony to the fact. 
Booth, In re, 5 C. B. (N.S.) 541 ; 28 L. J., C. P. 
138 ; 4 Jur. (n.s.) 1301 ; 7 W. E. 288. 

A commission for taking the acknowledgment 
was addressed to “ Eobert Eoger Strong, registrar 
•of the Supreme Court of Wellington, New Zea- 
land,” and on its return the acknowledgment 
was found to have been taken by “Eobert Eodger 
Strang, registrar of the Supreme Court of Wel- 
lington ” -.—-Held, that the objection might be 
got over by a slight explanation on affidavit 
.'•showing the identity of the party. Smith, In 
re, 10 0. B. (H.S.) 344 ; 4 L. T. 246 ; 9 W. E. 
.556. 
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Held, also, that an objection that the affidavit 
was sworn before “J. K., a solicitor of the 
Supreme Court of Wellington, and a commis- 
sioner for taking affidavits there,” was insur- 
mountable. Ih. 

The court, under very peculiar circumstances, 
allowed a commission for taking the acknowledg- 
ment of a married woman in India to be amended 
by inserting therein the names of two gentle- 
men before whom the acknowledgment had been 
taken, and who were not originally named there- 
in as commissioners, and also dispensed with a 
notarial certificate, and received an affidavit 
sworn before a political agent ; the |ilace at 
which the acknowledgment was taken being a 
very remote part of India, and it a|)pearing 
(though not by affidavit) that there was no 
notary public, nor any magistrate before whom 
an oath could be taken, within several hundred 
miles. Stuhhs, In re, 5 Scott (X.E.) 327 ; 4 Man. 
&; G-. 609. 

A commission for taking the acknowledgment 
of a married woman was addressed to “ Judge 
M‘Eoberts and W. P3dhian,” in Illinois, in the 
United States, and was certified by “W. Pythian 
and Samuel Mdloberts.” The court required an 
affidavit showing the identity of Judge Mdloberts 
and Samuel M* Roberts. 3£ann, Ex gjarte, 7 
Scott, 142 ; 5 Bing. (n.C.) 226 ; 1 Am. 502 ; 3 
Jur. 125. 

A commission to take the acknowledgment of 
a deed by a married woman at Poonah, in the 
East Indies, was addressed to cominissioners, 
one of whom was described as “ Edward C. 
Jones,” a collector and magistrate at that place. 
The acknowledgment was duly taken by Mr. 
Jones and one of the other commissioners, but 
Jones signed the certificate and affidavit of veri- 
fication, “ Edmund C. Jones.” The court allowed 
the document to be received and filed, upon the 
production of affidavits showing that Edmund 
G. Jones was the person to whom the communi- 
cation was inteiicied to go, that he had ahva^^s 
been described in the register at the India 
House as “ Edward C. Jones,” and that there 
was no other collector of .that name in tfie 
Company's service. Price, In re, 17 G.> B. 
708. 

Taken in Ireland.] — The affidavit verifying 
the certificate of a married woman’s acknow- 
ledgment must, even in. Ireland, be made 
before a commissioner of the court. Anderson, 
In re, 2 Bing, (n.c.) 435 ; 2 Scott, 626 : 1 Hode’es, 
418. 

Taken in India.]— In the case of an acknow- 
ledgment taken in a remote part of India, the 
court, in lieu of a notarial certificate, received 
the certificate of the major-general in command 
of the district, upon production of an affidavit 
stating his rank and verifying his handwriting. 
Paly, In re, 5 C. B. 12S ; 5 D. & L. 333 ; 17 
L. J., C. P. 1. 

Taken in Foreign Go-aatries.]— An affidavit of 
an acknowledgment of a deed in foreign qDarts is 
sufficient. Birch, Ex parte, 4 Bing. (k.G.) 394 ; 
6 Scott, 185 ; 1 Arm 172. 

Where an acknowledgment is taken abroad, 
the affidavit verifying the certificate need not 
name the place where it is taken. Shujjiehottonn 
6 Scott, 898. 

The affidavit verifying the certificate of an 
acknowledgment of a conveyance may be made 
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by a notary public. Pearsall, Pi re, 2 Scott received and filed, where the affidavit verifying’ 
(N.R.) 188 ;'l Man. & G. 978 ; 9 D. P. C. 46. the same vm sworn before Tlie Pinvisional 
The court permitted a certificate to be filed British Consul for the Society hlaiids/' i1 
althoui^h the affidavit to excuse the want of a appearing that there was no notary nr any other 
notarial certificate (which was sworn by one of official person before whom it could liavt* 
the commissioners taking the acknowledgment, sworn within many Innidred inilcN. Jhirlhuj, 
and was in other respects sntficient) erroneously In re, 2 C. B. 347. 

stated, that the affidavit verifying the certificate Under 6 Geo. 4, c. 87, s. 20, a British cniism 
was sworn by the other commissioner, when in has the same power as a notary public' to certify 
fact it was sworn by the deponent himself, that the affidavit in support of the certiiictit c of 
Taylor, In re, 4 Bcott (N.R.) 828. a married woman’s acknowlcdgnunt was >worn 

The court permitted a certificate of acknow- before a commissioner duly appointed. r>arhei\ 
ledgment (taken at I'hiladelphia) to be received In re, 2 Bing, (n.c.) 268 ; 2 Scott. VM) : 1 iKib 
and filed, notwithstanding the affidavit of verifi- 640 ; 1 PTodges, 318 ; 5 i.. A.. C. P. SI. 
cation did not precisely conform to the rule of An afiidavit, verifying tlio due taking, in 
court. iSVnno, rc, 3 Scott (N.K.) 647 ; 3 Man. Russia, of the aeknowludgmeiit a^ ib-ed By a 
& G, 236 ; 9 D. P. C. 839 ; 10 L. J., C. P. 322. married woman, made lu-fore the .British <’ousul. 

The court will not dispense with an affidavit of is sufficient : it having been stated in a neiai'iai 
verification, sworn and authenticated according certificate that the laws of Rus^ia (lo nor grant 
to the local law, unless it is distinctly shown that authority to any magistrate to admini^tei an 
great inconvenience would result from a strict oath to any person wliatM •ever. Jl/ ly y \\ Ma/t- 
adherence to the ordinary rule. Crawford, In re, wood, 2 Man. & G. 424. S. P., Bayley, In re. 2 
4 C. B. 626. * Scott (k.e.) 823 : 9 D. B. U. 380. 

The court refused to direct the proper officer An affidavit of verilicatioii of ihe certifieatt' of 
to receive and file an acknowledgment where the the acknowledgment, the ])ai’ries being residieni in 
affidavit of verification was sworn before the Germany, must be sworn liefore a nat ive eourt : 
British Minister at Florence, it not appearing and an affidavit sworn bebne tlie FngbBh eon>ul 
that there was any difiiculty in getting it sworn is not .sntficient. IJady, In re, 6 1). ik Ik 615 ; 1 
before some properly-constituted authority at Ann 156. 

that place. Vunsany, In re, 7 C. B. 119. The court received an affidavit swonp l)efoi’e 

An affidavit which alleged that the magistrate, the British consul, in the island of “Madeira, the 
before whom a prior affidavit annexed thereto, jurat describing him as being authorised by the 
verifying the certificate of the acknowledgment laws of the island to adiiiinister oaths tliere ; and 
of a cleecf, had been sworn, and whicli sufficiently the affidavit being accom|>anied ):>y a notarial cer- 
showed the authority of the magistrate before tificate to the same effect. IluteliUimn, 
whom the first affidavit was sworn, and ac- 2 )a'rte, 5 C. B. 499 ; 5 D. & L. 523 ; 17 L. J,, C.P. 
counted for the absence of a notarial certificate, 111. 
is not vitiated by its stating that the former 

affidavit was sworn by another commissioner, it Before Minister of British Chapel.] — The 

having been, in fact, sworn by the deponent court directed an acknowledgment to be received 
himself. Warhurtou v. Warhurton, 3 Man. & G. and filed, where the affidavit verifying tlie certifi- 
633. cate of the commissioners was sworn before A. B., 

The court dispensed with the notarial certifi- minister of the Britisli Chapel at Moscow', it 
cate in the case of an ackmnvledgment taken at being deposed to by the secietary of the Kiissia 
Corfu, it being sworn that there w'as no English Comjiany in I.ondon, that A. B. was in thediabit 
notaiy resident on the island. Hurst, In re, 15 of administering oaths to Britisli sulijects there, 
C. B. 410. and certified by twu merchants at IMoseow tliat 

There being sufficient upon the documents | there was no English notary public, or British 
reasonably to satisf}' the court that the com- consul or vice-consul within Buir hundred miles 
.mission had been bonT fide executed, the court of that city. PielensyUl, lu re, 6 Man. U. 
permitted them to be received, though the nota- 250 ; 6 Scott (x.B.) 831. 
rial certificate did not in terms verify the signa- 
ture of the justices of the peace before wdiom the Before Prothonotaiy.] — Upon an ac- 

affidavit of verification purported to be sw'orn. knowledgment taken in Pennsylvania, the court, 
Foster, In re, 5 C. B. (N.S.) 544 ; 28 L. J., C. P. in lieu of a notarial certificate, received a certi- 
138; 4 Jur. (N.s.) 1301, ficate of “the prothonutary and clerk of the 

Where an affidavit verifying the certificate of Court of Common Picas in ami for the centre 
an acknowledgment taken abroad by commis- county, Pennsylvania,” it being sworn that there 
sioners under a general commission, varied from was no notary public within eighty miles of the 
the form given by Reg. Gen., H. T, 1834, in not place. Way, In re, 7 Scott (n.k.) 999 ; 6 Man. 
stating where the acknowledgment was taken, but & G. 1046 ; 1 ID. & L. 950. 
contained sufficient to satisfy the court that the 

commission had been bona fide acted on beyond Before a Solicitor.] — The court refused 

the seas, the court allowed the certificate to be to allow a certificate of acknowledgment taken 
filed, as the rule of court is not a statutable rule, in Ontario to be filed, when the affidavit of veri- 
Partridge, In re, 17 0. B. 18; 25 L. J., C. P. fication purported to be sworn before “ J . S., an 
1 ; 1 Jm*. (n.s.) 1140; 4 W. K. 12. attorney of the supreme court.” The affidavit 

must be sworn before a magistrate, and his 

• Made before British Consul.]— Prior to authority to administer oaths be certified by a 

18 & 19 Viet. c. 42, an affidavit sworn before the notary public. Woodman, In re, 11 C. B. (N.s.) 
British consul at Paris, to obtain an order to 630. 
dispense with the concurrence of the husband of 

a married woman, was not admissible. Cooper, Before a Notary,] — A deed was acknow- 

In re, 16 G. B. 225 ; 3 W. R. 405. lodged by a married woman in Wisconsin, in the 

The court allowed an acknowledgment to be United States of America. The affidavit of ac- 
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knowledgment was sworn, before a notary public, 
and not before a magistrate, as required by a nile 
of H. T., 14 Geo. 3. There was a certificate of the 
secretary of state of Wisconsin, certifying that in 
that state a notary public is officially authorised 
to administer oaths. On riiotion to enrol the 
acknowledgment and affidavit, the court directed 
the same to be enrolled. Cooper^ In re^ 18 C. B. 
(K.S.) 220; 34 L. J.. C, P. 145; 11 Jur. (N.s.) 
114; ILL. T, 605; 13 W. Ih 292. 

Copy of Toreign Eecord.] — Where an acknow- 
ledgment of a married woman was taken at Milan, 
the court allowed a certified copy of an act of 
the Imperial Royal Civil Tribunal of that city 
to be received and filed in lieu of the affidavit | 
verifying the certificate of the commissioners, | 
upon the production of an affidavit from a com- j 
petent party, showing that, b}’’ the law of that | 
country, depositions on oath are always deposited | 
amongst the records of the court, and office or ' 
certified copies only delivered out to the parties. ; 
Clericetti^ In re, 15 G. B. 762. | 

f. Certificate. ! 

On Paper or Parchment.] — In an acknow- 
ledgment to bar dower, the affidavit of veri- 
fication and notarial certificate may be upon 
paper instead of parchraeiit. Carr, Ex parte, 
5 C. B. 496 ; 5 D. & L. 488 ; 17 L. J.. C. P. 
107. 

It is no objection that the notarial certificate 
is on paper instead of parchment. Coak, In re, 
5 C. B. (N.s.) 543 ; 28 L. J., C. P. 138. 

Under Seal.] — The notarial certificate required 
in the case of a fine acknowledged in a foreign 
country must be under seal ; a defect in this 
particular could not be supplied by proof of the 
handwriting of the conusors. Crnttenden v. 
Bourbell, 1 Taunt. 144. 


. Eepnted Wife.] — In a certificate, the party 
w^s described as Mary, the reputed wife of 
A.* B., otherwise Mary A, spinster” ; she was 
similarly described in* the affidavit of verifica- 
tion, and in the deed itself. The court allowed 
the documents to be received and filed. Franc U, 
Ex parte, o C. B. 498 ; 17 L. J., C. P. 110. 

Date of.] — It is no objection to the filing of 
the certificate of acknowiedgment that the date 
of the certificate is written on an erasure. Anm.., 
16 0. B. 574. 

Where Executed.] — The documents connected 
with a married woman’s acknowledgment of a 
deed, made abroad, were received and filed, 
though, by a mistake, it did not appear from 
them where the commission was executed ; the 
court being satisfied, aliunde, as to that. Saun- 
dersim. In re, S C. B. (N.s.) 93 ; 29 L. J., C. P. 
264 ; 6 Jur. (N.s.) 1373 ; 8 W. R. 417, 

Amending.] — The certificates of the acknow- 
ledgment of two married women stated them to 
have executed deeds of lease and release, whereas 
they were parties only to the release. The court 
refused to amend the certificates. Whlttij or 
White, Ex parte, 3 Man. & G. 201 ; 3 Scott (N.R.) 
591 ; 9 D. P. C. 838. 

The court refused to allow the amendment of 
the certificate of the acknowledgment, where 
the commission issued in January, 1848, and the 
certificate erroneously stated the acknowledg- 
ment of the deed to have been taken in Feb- 
ruary, 1847. Millard, In re, 5 C. B. 753 ; 6 D. 

I & L: 86. 

g. Filing. 

When.] — The affidavit verifying the certificate 
of the acknowledgment, may be filed subse- 
quently to the filing the certificate- Anon., 1 


Lady of Full Age.] — A certificate of an ac- 1 
knowledgment cannot be filed without a positive j 
affidavit that she is of full age. Corerleaj, In re, ; 
8 Scott, 147. 

A certificate of acknowledgment of a deed 
was allowed to be filed where, in lieu of the 
form given in s. 84, the commissioners merely 
certified that the lady was, as they believed, of 
full age. Wallis, Ex parte, 7 0. B. (N.S.) 303 ; 
29 L. J., C. P. 29 ; 6 Jur. (N.S.) 201 ; 8 W. R. 48. 

Special Order as to Form of.] — Where the form 
of certificate to be made by commissioners for 
taking the acknowledgments of married women 
to deeds prescribed by 3 & 4 Will. 4, c. 74, s. 84, 
does not suit the peculiar circumstances of the 
case, the court will make a special order for the 
alteration of the form. Lnhe, In re, 3 D. P. C. 
112 ; 1 Scott, 80 ; 1 Bing. (N.C.) 265. 

To meet the special circumstances of the case, 
the court directed the commissioners for taking 
the acknowledgment of a married woman (an 
infant) in their certificate, to omit ‘‘ of full age.” 
IF 

By order of a vice-chancellor indentures of 
settlements were directed to be executed by a 
married woman who was an infant. The queen’s 
bench division allowed the certificate of ac- 
knowledgment under 3 &;4 Will. 4, c. 74, s. 84, to 
be varied by omitting the words “ of full age.” 
Laccy, In re, 6 Q. B. D, 154 ; 44 L. T. 110 ; 29 
W. R. 442. 


Scott, 52. 

Delay iu.] — An acknowledgment of a deed by 
a married woman was taken in 1842, and the 
certificate and memorandum thereof duly signed 
by the commissioners ; but, by some inadvert- 
ence on the part of the solicitor employed in the 
transaction, there was no affidavit of verifica- 
tion, and the documents were not filed. After 
the lapse of thirteen years the court allowed the 
certificate to be received and filed, upon an affi- 
davit by the surviving commissioner, stating that 
it had always been his practice, and as he be- 
lieved, that of his co-commissioner, to make all 
inquiries of the married woman before taking 
her acknowledgment ; and that, from the cir- 
cumstance of his having signed the certificate 
and memorandum, he verily believed that all 
proper inquiries had been made on this occasion, 
though from the lapse of time, he was unable 
positively to state what the answers were. 
Warne, In re, 15 C. B. 767 ; 3 C. L. R. 341. 

When an acknowledgment had been duly 
taken, but tlirough inadvertence the certificate 
and affidavit had not been filed for two years 
afterwards, the court allowed them to be filed. 
Stevens, Exp arte, 3 Hodges, 13. 

So where there had been an omission for six 
years to file a certificate of acknowledgment by 
a married woman, and the affidavit verifying the 
same, the court allowed the same to be filed on 
being satisfied that the delay was unintentional, 
and that during the interval there had been no 
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dealings with the property, and that, therefore, 
no person had acquired an interest which could 
be prejudiced by filing the acknowledgment and 
affida^dt. Edfjc, In re, B5 L. J., C. P. 263 ; L. E. 

1 G. P. 533 ; i2 Jiir. (N.S.) 741. 

A married woman joined in selling land in 
1844. The necessary certificate of acknowledg- 
ment and affidavit of verification were signed 
and sworn, but not filed. A successor of the 
purchaser having resold in 1875, the defect in 
title was discovered, and the intending pur- 
chaser declined to complete unless it should be 
remedied. She had died in 1857 : — Held, that 
the certificate and affidavit might be filed nunc 
pro tunc. Blair, In re, ^Yaring, Ex •parte, 32 
L.T. 731. 

A married woman executed a deed in 1857, 
which was duly acknowledged before two com- 
missioners at the time under 3 & 4 Will. 4, c. 74 
(The Fines and Eecoveries Act), but no certifi- 
cate of such acknowledgment was tlien regis- 
tered or executed. Upon uncontradicted affi- 
davits stating the facts, and that the omission 
to make the required certificate was merely an 
accidental oversight, there being no suggestion 
of mala fides : — The court directed that the 
certificate which was now ofiered should be re- 
ceived and filed. Clialher, In re, 47 L. J., C. P. 
378 ; 37 L. T. 502 ; 26 VV. K. 128. 

Without Commission being Annexed.] — The 
acknowledgment of a deed by a married woman 
was taken before special commissioners in Mel- 
bourne, but the documents were by mistake 
returned to this country -without having the 
commission annexed to them. The court, upon 
being satisfied by affidavit that the acknowledg- 
ment had been properly taken by two of the 
persons to whom the commission was addressed, 
allowed the documents to be filed. The omis- 
sion of one of three Christian names of one of 
the commissioners was allowed to be supplied by 
an affidavit of identity. Edmll, In re, Thomai^, 
In ?-A44 L. J., 0. P. 228 ; L. R. 10 C. P. 472 ; 
23 W. R. 790. 

lost— Second Certificate. — But the court has 
no power to authorise a judge, before whom an 
acknowledgment has been taken, to sign a 
second certificate of such acknowledgment after 
the first certificate has been lost, in order that 
the second certificate and affidavit verifying the 
same may be filed after the time limited for 
filing of the certificate has elapsed. Married 
Woman. In re, 36 L. J., 0. P. 233 ; L. R. 2 C. P. 
510 ; 16 L. T. 323 ; 15 W. R. 745. 

Effect of.] — A deed executed by a married 
woman to pass real estate, and indorsed with a 
memorandum of acknowledgment before a judge, 
under 3 & 4 Will. 4,,c. 74, s. 34, is not effectual, 
unless a certificate of that acknowledgment is 
filed of record in the court, as required by s. 85. 
Jolly V. Hancocli, 7 Ex. 820 ; 22 L. J., Ex. 38 ; 
16 Jur. 550. 

The certificate is conclusive in its operation. 
JBanlis V. OllerUm, 10 Ex. 168 ; 2 C. L. R. 1090 ; 
23 L. J., Ex. 285 ; 2 W, R. 622. 

7. Othee Mattees eelating to. 

Eine levied by Trustee.] — A fine might be 
levied by a trustee substituted for a missing 
trustee, under (v Heo. 4, c. 74, s, 5, Jackson 
Wards, 9 Bing, 399 ; 2 M. & Scott, 666. 


By lunatic.] — At law it cannot be shown 

that a fine levied by a lunatic was void on account 
of fraud, Mnrley v. Sherren. 1 P. & I). 126 ; 1 
W. W. & H. 678 ;*8 A. & E. 754 ; S L. J., Q. B. 
152. 

A fine levied by a lunatic is binding upon his 
heirs in a court of law. i h. 

By Copyholder.] — A fine levied by a co|')y- 

holder, who continued in possession, was void as 
against the lord. Doe d. Ta rra n t v. Hell lev, 3 
Term Rep. 162 ; 1 R. R. 680. 

By Others.] — Any number of pt'rsi.ns 

having separate interests in one tenement, of 
whatsoever value, might concur to ]>ass their in- 
terests to any number of purchasers by one tliua 
Ajjpleyard v. Drown, 5 Taunt. 2(5.5. 

Where fines were levied wlrile the estates were 
contingent, the interest was not. thereby extin- 
guished. Doe d. Brune v. Martin. 8 B. C. 497 ; 

2 M. & By. 485. 

Vouchee Dead when Judgment given.] — If a 
writ of summonses ad warraiitizandiiui was re- 
turnable on a Sunday, and the voneliee died on 
that day, the recovery was void ; l-jeenuse Sun- 
day being a dies non juridicus, judgment could 
not possibly have been given until the IMonday 
following, consequently the judgment must liave 
been given after the death of tlie voiicliee ; and 
as a common recovery pursued the forms of a 
real action, it was of absolute necessity that the 
vouchee, against whom tlie judgment was ob- 
tained, should be living on the day when such 
judgment was given by the court, for otlierwtse 
the judgment was erroneous. Brown v. Swa'/in, 
6 Bro. P. C. 333 ; 1 W. Bl. 496, 526 ; 3 Burr. 
1595. 

Barring Entail.] — The term “disposition” in 

3 &: 4 Will. 4, c, 74, s. 38, is not restricteil to the 
deed barring the entail, enrolled in chancery 
under the act, but com))riscs it .and all other in- 
struments by which the arrangement between 
the vendor and purchaser is carried out. Croeher 
V. Waine, 5 B. k S. 697 ; 33 L. J., Q. B. 316 ; 10 
L. T. 600 ; 12 W. R. 905. 

A conveyance executed by a tenant in tail to 
himself or to his own use is a disposition under 
that statute. Ih. 

A disentailing deed executed in pursuance of 
the 3 & 4 Will. 4, c. 74, is valid if enrolled 
within six months from tlie time of its execu- 
tion, although such enrolment has not taken 
place until after the death of the tenant in tail 
who executed the deed. Birrs, In re, 14 Ir. Ch. 
Rep. 452. 

Seisin of Conusor and Tenant.]~Tlie tenant to 
the prjecipe must have had a fi-eehohl in posses- 
sion, otherwise a recovery suffered was invalid. 
Doe d. Bale v. Weyg, 6 Term Rep. 7US. 

A recovery suffered by a person, not in ]iosses- 
sion had no operation. Wynne v. Coolies. 1 Bro. 
C. C. 515. 

A plaintiff, in ejectment for land, proved acts 
of ownership, and a fine levied by the ancestor 
of his lessor. The defendant proved that the 
land was formerly part of the churchyard, and 
proved acts of ownership by the vicar -Held, 
that the fine was not a conclusive bar to the 
vicar, without clear evidence that the, party levy- 
ing it had then an estate of freehold in the land. 
It%mcorn v. Doe d. Cooper, 8 D. & R. 450 ; 5 B. 
I & a 696 ; 4 L. J. (o.S.) K. B. 281. 
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A tenant in tail in possession of hereditaments | 

and premises subject to an outstanding ^“1 ^ oonntv of M., and also in the county of D., 

an indenture, for the barring all e.^.« . ■ ‘ ‘ . ij-Qi^dincr Plas Madoc, in the county of D. Prior 

all remainders thereon expectant, and lot lim tlip iTr-iiTiie-e articles were executed between 

ing the same to himself, his heirs, and assigns *? wSs o„ the 1 8th of Octobe 

fo? erer, and in consideration o 10.. to him paid, hese “\t l^af that, in case 

granted, bargained, and the' marriage took place, A.’s estate should be 

and iiremises, and the reversion, reruauidei, c aubfeot to a term of 500 years ; and B.’s 

thereof, to L. & B., their, heirs and assign^ to Madoc) to the use of 

the use of L., that he might ’^“ome tenant of ^ the life of the sur- 

the freehold, in order to siiSer a i'!-<-0'ei j . Ihe A. a a 

deed was duly enrolled as a bargain and ^alc • ’ ....iacre in tail. There were two sons of 

Held.that by that deed B. became sole y seised of the daughters. 

of the premises, so as to be a good ten.iut >4*1^ ,p,,p pi.iest son W having come of a,ge on the 

freehold for sufteriiig a recovery of the entuety ^ iHpl, the property of A., 

of the premises. v. ’4 , e fat leV wa 

Ifii ?. ^ \V for 2/K10 y^rs, by way of mortgage and .sub- 

269; 29 L. L. . . « r^^xn^f^r ipct to tlmt terra to sneh uses as A. should ap- 

Iii ejectment a fine is f ] omt' and in default, to the use of A. and B. 
ship on the conusor, Jf their lives, and afterwards to such uses as 

was in possession when it was levied, it is f ^ A chould annorat • or in default, to such uses as 
dence at all. v. LUioellyn., I . c then limited to. On the 1st and 

T. J.Sdb., a™ea .. 

0ve and devise to mv right and laAvfnl 1? ny tn the counties of M. and D., and cer- 

law (for the better finding mit of whom 1 dnect , L. a theretofore the inheritance of A., in 

advertisements to be published A ^ J. tenant to the prrecipe ; and the 

after my decease in the public papei.s) all n , (.nure to such uses ns A. and B. 

manors, lands, &c., in B., to hold the j recoi^«T 

my heir-at-law, his heirs, ®^®«'dors, admin -; . same’ powers, 

trators, or assigns, tor evei^ subject j ^ . and agreements as t^^ 

chargeable with,,tlic pajmeiit of i premises were and stood limited 

funeral charges, bonds, annuities, and le^ac e. , . , h p the execution of that m- 

which I direct to be paid by iny heir-at-la\\ i to, immeaiaxti^ nf 



which I direct to be paid by a^I^”rtue of the artkes of sett 

within twelve months aftei in} d<.cta- e. JiL i c+n nhfnW 1778 . or to or for and upon such 


wunui tvvcivii ...vw. _ 

should it so happen that no heir-at-law is touikI, 
I then constitute and appoint AV. Lowndes my 


denture oy virtue ui hj-v. ct. ..... 

the 18th October, 1773, or to or for and upon such 
and so many of them as should be then existing, 


I then constitute and appoint \\ . Lownaes 111} jcia^ capable of taking effect 

lawful heir, on condition he oliange hw name to | i-ecoveric.^ were suffered in 1 802, and A. 

Selby; and I glre the estates and all the ,p. 

before mentioned to B . Lowndes. Ihc tnsh , . , tpe.;|eedof 1802 and recovery did not 

died in 1772. In 177;!, B' Lownc es was a^ , imitations, and that Plas 

pointed receiver of tne estates ; and i 1,8.1 he ® y„.„u, y.Jo;m-, 

took possession under a decree of March, l uS8, j . 14 L J Ex. 70 : 9 Jur. 910. 

and thence to the time of his death i*etamed Bvefeed dated 22nd December, 1809, B. and 

claiming the freehold and hef son iv’. exercised the power of appointment 

over the property as his own. In Apnl, libL >. dppa of 1802 over all the estates m 

the devisee executed two f f the county of D., except Bias Madoc (which was 

Selby, and the manor courts held bj that stated to^be thereinafter more particularly de- 

that date were held in that name :-PIel d that | Bv the stne deed B. re- 

the devisee had, at the time ot levying the tine, | , , gsifjtes (save and except to her and 

such an estate of freehold as 'vonld make the i leased j_ 

fine operate as a bar ^ ® Lid his\eirs, to ules, for 1,000 years ; nnd snb- 

(N.K.) 141 ; b Man. & &. 4,1 Lx. Cl . thereto, to the use and intent that B. might 

SiaSHE= 2 i 

a"ed in A. in fek The whole advowson was estate of B. was repugnant and v oid. 11. 
in fact appendant to a manor, and the manor and ^nd Proclamations.]— In order to 

provfa“fnlle "d iLne ot the abhished courts 

MAfirh and otbei^s°ns tL^chho^raph with'^LLly ^LLreolamatVonto- 

intention of the parties ^bhough ai png out of ° _ • • • 7y g(jg . jg l J Ex. 1.59; 11 

a mistake) the tehney in tail was not barred in p’lp, ^ M. & V . bOd , lb I.. J., fix. los , 

r h^rri fris-r'' ir L chirograph of a fine, the caption 

fe,«.r, 10 M. & \\ . 0.18 , 12 L. J., Ex. 13b. ^pplared to he on the 28rd of October, 1701 

Default of Power of Appointment.]— A., being whereas in fact the fine was not acknowledged 
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till the 2nd of March following, and this was 
offered to he proved ; but the court refused to 
admit the evidence, being of opinion that no 
proof of the time of acknowledging a fine ought 
to be admitted contrary to or against the chiro- 
graph, and that the record, which was the chiro- 
graph of a fine, could not be falsified until it was 
vacated or reversed. Say and Seale {Lord) v. 
Lloyd^ 4 Bro. P. C. 73. 

The indorsement of proclamations on a fine 
was not alone sufficient evidence of their having 
been made. Beard., Hatch v. Bluc\ 2 Marsh. 
170 ; (> Taunt. 487. 

An examined copy of the record of a fine, 
levied with proclamations, was as good evidence 
of the fine as the chirograph itself certified by the 
officer. Doe d. Gilbert v. 7 M. W. 102 ; 
10 L. J., Ex. 201. 

An entry to avoid a fine with proclamations, 
though not authorised by the party in whose be- 
half it was made, is sufficiently ratified by an 
ejectment founded on it. Doe d. Blight v. Pett, 

4 P. & D. 278 ; 11 A.& E. 842. 

A fine with proclamations was levied in the 
great sessions for the county of Denbigh. The 
proclamations indorsed on the fine were headed 
with the words “ according to the form of the 
statute.” The second proclamation was stated to 
be made at Euthin, in the county of Denbigh, 
without stating that it was made at the great 
sessions, as required by 34 & 35 Hen. 8, c. 26, 
s. 41 : — Held, that that was sufficient, and that, 
from the previous words, the proclamation must 
be understood to have been made at the great 
sessions. Doe d. Jo7ies v. Harrison, 3 B. & Ad. 
764 ; 1 L. J., K. B. 234. 

The date of the chirograph of a fine was two 
days later than the day of the first proclamation, 
both days being in the same term ; three other 
proclamations were duly made in the three fol- 
lowing terms : — ^Held, to be a good fine with 
proclamations. Doe d. Fleming v. Fterd^ 1 
A. & E. 758 ; 3 N. & M. 813 ; 3 L. J,, K. B. 214. 

Covenant to Levy.] — A covenant to do all 
lawful and reasonable acts for furtiier assurance, 
includes a covenant to levy a fine, though not 
particularly named. King v. Pmes, 5 Taunt. 
418 ; 1 Marsh. 107 ; 4 M. & S. 188 ; 15 E. E. 533. 

Amendment of Fine.]— The court amended a 
fine levied at the Carmarthen great sessions, in 
1830, by indorsing the first and third procla- I 
mations, of which there was no entry, it ap]icaring 
that such proclamations had been made, but the 
entry of them omitted by the clerk of the court. 
Lloyd V. Nicholas^ 4 Bing. (N.C.) 633 ; 1 Arn. 
237 ; 6 Scott, 355 ; 7 L. J., C. P. 259. 

An estate stood limited, subject to a life estate, 
to five persons, as tenants in common in tail, with 
cross remainders between them in tail. One of 
these persons, a married woman, concurred with 
her husband in a deed mortgaging her fifth share 
and all other the share and interest to which she 
might become entitled by the death of any of the 
other tenants in tail without issue ; and the deed 
contained a covenant to levy a fine of the property 
expressed to be conveyed by the deed. A fine 
was levied, purporting to extend only to the 
fifth share. Afterwards, one of the other tenants 
in tail died without issue, and without having 
barred his estate tail Held, that there was an 
error in the fine, which was cured by 3 & 4 Will 
4, c. 74, s. 7, and that the fine was effectual as 
to one-fourth, and not as to one-fifth 6nly. 


kUt 3 4 Will 4. 


AssooiatUm of Seotland v. Sldilal, 3 De G. 

F & J. 58. 

The court amended a fine Icvh'd in 1771, nt 
the great sessions for the (‘ounty of < 'ardigtiii. ].y 
indorsing the second and third ioii". (ir 

appearing that there was no entry of tlcMii by 
the clerk of the eonrr).and thi", nnon :ui ailidavit 
of the clerk to the de])Uty proihonotary of ti:at 
court, to the effect, tliat tiie pi’oelamations wore 
always duly made aee<»i’ding to tin; junetlee of 
the court, but very often not regisfored ; aiai un 
an affidavit of the surviving <lef<ireia]i! tliat tiio. 
fine was intended between tiie part ie><. she ( tiie 
survivor) wishing to transmit n good title tti a 
purchaser; and although no atlidasit wus jU'o- 
duced of the fact of tlm proelanun ion> in this 
particular case. Price v. hhi'/o'/ov, dur. i7(t, 

Of Eecovery.j — d'ho <‘.uirt -efu-nl to 

permit an old recovery to Im; amended by tiie. 
insertion ofa |)arisli,the words of tbi* ileed being 
large enough to embrace it, tmd the oi!n-sit.]i 
being cured b}' 3 k 4 AVil!. •!. e. 7-i. S. Keaufi, 
III re, 2 Scott (N.E.) S3. S. G.. nom. Ileming v. 
Grijhths, 1 Man. & It. 879. S. 6'., nom. IVafkuis, 
In re, 9 D. I*. C. 58. 

A recovery was anieiiclefl under 3 4 Will 4. 

c. 74, s. 8, by iiisertitig the words " right of frt'G 
warren,” the right having alway'^ gone witli the 
pu'operty in questio]i, and the deeii to leaii ttjc 
uses conveying all hereditaments. Tn'isden, In re, 
4 Bing. (N.C.) 253 ; 5 Scott. 638 ; 1 Arn. 64 ; 7 
L. J., 0. P. 143. 

The officer of the court of great sessions having 
omitted to enter of record a recovery iliiit' snlfereti 
at bar, in 1804, the court ordered it to be done 
nunc pro tunc, under 1 Will. 4, c. 70, s. 27, which 
gives that court the like power to amend a re- 
covery of the court of great sessions, as if it had 
been suffered in C. B. Evans v. Griijith, 9 Bing. 
311 ; 2 M. & Scott, SS3 ; 2 L. J., C. ib 9. 

The court refused to amend a tine in a case of 
misdescription, cured by 3 (k 4 Will 4. c. 74, s. 7. 
LockhngUm v. Shljjley, 1 Bing. (N.c.) 355 ; 1 
Scott, 263 ; 4 L. J., C. P. 48. 

Ill the exemplification of a reenvery, ihe name 
of the tenant was inserted in tlie place of that of 
the demandant, and vice versa : — Held, that the 
defect, which was appiirent on the pr<Kluet.iou of 
the deed to lead the u^es, was eui-L'd. by 3 k 4 
Will 4, c. 74, s. 8. Wiekens x. Wind as. 9 0. B. 
711 ; 19 D. J., C. P. 329 ; 14 Jiir. 836. 

Indorsement of Proclamations.] — A tine 

was levied at the autumn groat sessions hold for 
the county of Cardigan in 1830. The roil of 
fines levied at those sessions was then pruclaimed, 
and also at the autumn assizes for thateounty 
in 1831 ; and it appeared that the fine was tiieti 
upon the proper roll. There was no evidence 
as to any proclamation having been made at the 
spring assizes 1831 ; and there was no indorse- 
ment of any of the proclamations, the officer 
whose duty it was to indorse them on the roil 
having omitted to do so : — The court allowed 
the proclamations to be indorsed by the clerk of 
the peace, into whose hands the records of fines 
for the county of Cardigan, by the 11 Geo. 4 & 1 
Will 4, c. 70, came on the death of the late 
deputy prothonotary ; and this after an eject- 
ment brought to recover the premises comprised 
in the fine. Evans v. Davies, 5 Bing. (n.C.) 229 ; 
7 D. P. C. 259 ; 6 Scott, 372 ;’l Arn, 486 ; 8 L. J., 
C. P. 132 ; 3 Jur. 223. ' 


E, M, 


81 


82 



. PIEES AND FIEEAEMS. 

FIRES AND FIREARMS, j 


1. ZiaMUty for Fh‘e^ 81. , • 

2. Zlrerieu arid Brigades. 81. 

3. Firearms, SB. 

4. Fire Insurance. See INSURANCE (FiRE). 

1. Liability for Fire. 

Adjoining Owners.] — An action lies against a 
party for so negligently constructing and keep- 
ing a hayrick on the extremity of his land, that, 
in consequence of its spontaneous ignition, his 
neighbour’s house is burnt down. \'^aKgha% v. 
3Ienlore, B Bing. (N.C.) 468 ; 4 Scott, 244 ; 3 
Hodges, 51 ; 6 L. J., G. P. 1I2 ; 1 Jur. 215. S. C., 
at nisi prims, 7 Gar. &; P. 525. 

An action lies against an owner of a close for 
negligently lighting a fire there, which spreads 
to his neighbour's close, notwithstanding 14 Geo. 
3, c. 78, s. 86, by which no action shall be main- 
tained against any person on whose estate any 
fire shall accidentally begin. Fi Utter y. Pii ij)- 
joaed, 11 Q. B. 347 ; 17 L. J., Q. B. 89 ; 12 Jur. 
202 . 

Bection 86 of 14 Geo. 3, c. 78. is a public act. 
Fichards v. Eado. 15 M. & W. 244 ; 15 L. J., 
Ex. 163. 

And is not confined in its operation to the dis- 
tricts to which the limited clauses of the act 
were restricted. FiUiter v. Phippard. 11 Q. B. 
347 ; 17 L. J., Q. B. 89 ; 12 Jur. 202. 

It does not apply where a fire is produced by 
negligence ; and in that case, by the common 
law, an action lies against the party by whose 
negligence, or that of his servants, a fire arises 
on his premises, and damages the property of 
another. Ih. 

It does not apply where the fire is lighted 
intentionally, and mischief happens to result. 

n. 

Whether the protection given by the stats. 
6 Ann, c. 31, and 14 Geo. 3, c. 78, to a party in 
whose house, or on whose estate, a fire shall 
accidentally begin, extends to fires occasioned by 
the negligence of the owner or his servants, or 
whether it is confined to fires arising from pure 
accident, in the limited sense of the word — 
qufere'/ Ca/nterlmry {Viseounf) y. Att.-^Gen., I 
Ph. 306 ; 12 L. J., Ch. 281 ; 7 Jur. 224. 

Lightermen.] — Goods were delivered at M. to 
the owner of a ship “ B.” to be conveyed on board 
the ship B.,” and then to be carried in her to L. 
The goods were destroyed by a casual fire on 
board a lighter, employed by the owners of the 
“ B.” to convey them from M. to the ship B.” : 
— ^Held, that the 26 Geo. 3, c. 86, s. 2, did not 
protect the owners of the “ B.,” as the fire was 
not on board their ship. Maoreicood v. PulUdt, 1 
El. & Bl. 743 ; 22 L. J., Q. B. 250 : 17 Jur. 881 ; 
1 W. B. 304. 

Carriers .] — See Carriers. 

Pawnbrokers .] — See Bailment. 

Bailway Companies.]-— Railway. 

2. Firemen AND Brigades. 

Power to take Possession of Property on 
Premises.] — A fire broke out on premises in a 
part of which the plaintiff carried on the business 


of a licensed victualler, but the plaintiff’s goods 
were not destroyed by the fire. In an action 
against the defendants for the wrongful conver- 
sion of the plaintiff’s goods by their servants, the 
men of the fire brigade, the jury found that the 
fire brigade had custody of the premises for the 
purpose of extinguishing the fire ; that the injury 
to the plaintiff’s goods was caused l)y the 
felonious acts of the men of the fire brigade ; 
that tlie officers were guilty of negligence in not 
preventing the felonious acts by the men, and 
the.v assessed the damages at 15/. : — Held, that 
under 28 k 29 Viet. c. 90, it is not the imperative 
duty of the -fire brigade to take })ossession of 
property on premises where a fire breaks out, but 
the statute gives them jiower to do so. Joyee v. 
Metropolitan Board of Worlts. L. T. 81 1 ; 45 
J. F. 667, 

Right to Control of Premises — Exclusion of 
Public.]— Section 171 of the Public Health Act, 
1875, incor[)orati ng s. 32 of the Towns Ikfiice 
Clauses Act, 1847, empow'ers a fire brigade esta- 
blished by an urban authority to exclude all 
persons whose presence would interfere with 
their operations from the premises on fire. 
Carter v. Thomas. 62 L. J., M. 0. 104 ; [1893] 
1 Q. B. 673 ; 5 R. 343 ; 69 L. T. 436 ; 41 W. R. 
510 ; 17 Cox, C. C. 664 ; 57 J. P. 438. 

Chimneys in Dangerous Condition.] — In 

an action for throwing down a stack of chimneys, 
and thereby damaging the plaintiff's house, the 
defendant may justify that he was a fireman, 
and that the chimnei's were in danger of falling 
on a public footpath, the adjoining bouse having 
been burnt down. Dewey v. White, M. k M. 56. 
See 28 & 29 Viet. c. 90, s. 12. 

Expenses of Use of Pire-Engine— “ Owner.”] 

— By section 33 of the Town Police Clauses Act, 
1847, the expense incurred by the commissioners 
in sending engines beyond the limits of the 
special act for extinguishing fire in the neigh- 
bourhood is to be borne by the owners of the 
land or building wliere such fire shall have hap- 
pened.” By s. 171 of the Public Health Act, 
1875, the provisions of the Town Police Clauses 
Act, 1847, with res})ect to fires are incor})orated 
with that act, and by s. 4 of that act “ owner” 
is defined as the person receiving the rack-rent 
of the lands or premises in connection with 
which the word is used, whether on his own 
account or as agent or trustee for any other per- 
son, or who would so receive the same if such 
lands or premises were let at a rack-rent ” : — 
Held, overruling Lewis v. Arnold (L. R. 10 Q. B. 
245) that tlie expense incurred by the commis- 
sioners was to be borne by the “ owners ” of the 
land or buildings as defined in the Public Health 
Act, 1875, and that the definition did not include 
I an occupier of such land or buildings as tenant 
i from year to year. Sale v. PhllUps, L. J., 

: M. C. 79 ; [1894] 1 Q. B, 349 ; 70 L. T. 559 : 58 
I J. P.460. 

The occupier was the owner ” of lands within 
the meaning of s. 33, and liable for the expenses 
incurred in sending an engine to extinguish a 
fire at a haystack belonging to him. Lewis r. 
Arnold, 44 L. J., M. C. 68 ;"^L. E. 10 Q. B. 245 ; 
32L. T. .553; 23 W. R. 729. 

A local government board is not entitled, 
under the Towns Police Clauses Act, 1847, s. 32, 
to charge for the use of apparatus employed and 
the value of water consumed on the occasion of a 
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fire in prer 
board. J)\ 
W. li. 165. 


premises situate within the district of such makers’ Company. Goodman v. Spencer, 2 C. B. 
Drightlington Local Board v. Bower, 22 (N.s.) 93 ; 26 L. J., C. F. 177 : 3 Jur. (N s ) 414 • 

5W. B. 524. ' V y . 






In Metropolis.]— Under 14 Geo. 3, c. 78, 
ss. 76, 77, a magistrate had jurisdiction to fix the 
amount of reward to be paid to the keepers of 
engines brought to extinguish fires, and order it 
to be paid, although the parish officers did not 
originate any proceeding before him for that 
purpose. Beg, v. Comic, 3 New Sess. Cas. 394 ; 
13 Q. B. 179 ; 18 L. J., Q. B. 94 ; 13 Jur. 
192. 

The occupier of a building within the metro* 
polls, in the chimney of which a fire originated, 
and in which there was at the time of the fire no 
inmate, is liable to repay to the overseers of the 
parish such reward as has been paid by them to 
the firemen attending at such fire, and which has 
been allowed under ss. 76, 77, and 78 of 14 Geo. 
3, c. 78, by a justice of the peace having juris- 
diction in the case, Iteg. v. Pontlfex, 4 W. K. 
505, 

Fire-plug fixed by Waterworks Company — 
Local Authority— “Bequest.”]— Though s. 66 
of the Public Health Act, 1875, makes it the 
duty of the urban authority to provide proper 
fire-plugs in their district, it does not impose upon 
them any statutory obligation to pay for fire- 
plugs erected by a waterworks company without 
a previous request from the urban authority ; 
and a ‘‘ request ” by such authoiity. within the 
meaning of s. 88 of the Waterworks Clauses Act, 
1847, cannot be implied from the fact that the 
urban authority have used fire-plugs erected 
within their district by a waterworks company, 
and that such plugs comply with the require- 
ments of that section. Grand Junction Water- 
ivorlis Co. V. Brentford Local Board, 63 L. J., 
Q. B. 717; [1894] 2 Q. B. 735; 9 li. 788; 71 
L. T. 240 ; 59 J. P. 51— C. A. 

3. Firearms. 

Proof of.]— Previously to 18 & 19 Viet. c. 148, 
there were twm independent companies for the 
proof of firearms, viz., the Gun-maker’s Com- 
pany and the Birmingham Company. That act, 
passed for the proof of small arms by the two 
companies, and in order to avoid the inconveni- 
ence of several acts relating to the same matter, 
but without amalgamating the two companies, 
required double barrels to be proved, first by 
_ provisional and afterwards by definitive proof. 
The act declares that each of the two companies 
shall receive all barrels brought to the proof- 
. house of that company in the proper state for 
proof, and whether or not theretofore proved, and 
shall duly prove the same thereat, according to 
the scale in force, and shall duly mark such 
barrels, when proved (if found of proof), as 
duly proved according to such scale ; and that 
a barrel shall not be used in making any small 
arm unless the barrel has been duly proved at 
the Gun-rnakers’ Company or at the Birmingham 
proof-house ; — Held, that in the absence of any 
provision in the act ma,king it obligatory on one 
company to receive and prove guns by the defini- 
tive proof which have been provisionally proved 
by the other company, the Gun-makers’ Com- 
pany could not be compelled to prove by defini- 
tive proof double barrels provisionally proved 
at the Birmingham proof -house, but which had 
not been provisionally proved by the. Gun- 
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See also Sea and Seashore — Water. 

1. Public Bights, 84. 

2. Fishery Acts, 90. 

3. Private Fisheries, 

a. Origin and Existence, 91. 

1. Nature of Bight, 95. 

c. Bights, how Affected, 98. 

d. Actions for Interference with, 99. 

c. Prosecutions, 101. 

4. Salmon Fishery. 

a. Districts, 103. 

h. Bights of, 105. 

0 . Begulation of, 107. 

d. Weirs and Obstructions, 113. 

5. Licences, 116. 

6. Fence Season, 117. 

7. Whale Fishery, 118. 

Eating Fishery.]— Poor Law. 

1. Public Bights. 

Sea Fisheries— Eights of Foreign Nations.] 

— The right of nations to take fish in the sea 
may be restrained or regulated by treaty or 
custom. Fennings v. Granville, 1 Taunt. 241 ; 
9 B. B. 760. 

By 6 & 7 Viet. c. 79, s. 1, the articles of the 
convention between her majesty and tlie king of 
the French concerning the fisheries in the seas 
between the British Islands and France, were 
declared to have the force of law. By these 
articles, all transgressions of the regulations are 
in both countries to be submitted to the exclusive 
jurisdiction of the tribunal or magistrates de- 
signated by law, who are to settle ail differences 
and decide all contentions between fishermen of 
the two countries ; and the trial and judgment 
are always to take place in a summary manner. 
This tribunal is always to have power ‘to award 
damages for injuries over and above the 
penalties. By _s. 11 of the act, all offences 
against the articles committed by British sub- 
jects are to be determined by justices of the 
peace, who are also declared to have power of 
awarding compensation for injuries Held, that 
no action could be maintained for an injurv 
caused by a breach of any of the J'egulations, as 
exclusive jurisdiction in such matters was given 
to the tribunal specified in the act. JIarshall v 
Nicholls, 18 Q. B. 882 ; 21 L. J., Q. B. 343 ; 16 
Jur. 1155. 

^British Subjects.] — Prima facie, every 

subject has a right to take fish found upon the 
seashore between high and low water mark, 
Bayott V. Orr, 2 Bos. & P. 472 ; 5 B. B. 668. 
S. P., Warroi v. Matthews, 6 Mod. 73. 

But such general right may be abrhigedbv the 
existence of an exclusive right in an individual. 
Bagott V. Orr, supra. 

Prescription.]— The right of fishing in 

the sea is common to all the king’s subjects ; 
therefore a prescription for such a right as 
annexed to a certain tenement is bad. Ward v. 
Crcsswell, Willes, 265. 
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Tidal Navigable Rivers.] — In navigable rivers 
or arms of the sea, fishea-y is common and public ; 
in private rivers not navigable, it belongs to the 
lords of the soil on each side. Carter v. Tliur- 
eot^ 4 Burr. 2168. 

A tidal navigable river is a highway at all 
times and all states of tide, and is not suspended 
during such periods of tlie tide as leave the 
channel too shallow to float vessels ; and the 
right of the crown to tlie soil in arms of the sea 
and |)ublic navigable rivers, is subject to the 
public right of ])assage, and any grantee of the 
crown must take subject to such right. CoU 
cheater Corporation v. Brooluu 7 Q. B. 339 ; 15 
L. J., Q. Vk 59 ; 9 Jur. 1090. 

Oysto'h de[)osited artilicially, and not attached 
to the soil, may be a nuisance, and obstruct the 
navigation, as well as natural oyster-beds. Jh, 

Tidal River — What is.] — An information was 
laid agaimt the ap[.)ellant for unlawfully fishing 
ill a liver wherein the respondents had a ]>rivate 
right of fishery. It was proved that the river 
was iiaN'igablo, aiul that at the place where the 
appellant fished the water was not salt, and that 
in ordinary tides it was unaifected by any tidal 
influence, but that upon the occasion of very 
high tides the rising of the salt water in the 
lower part of the river dammed back the fresh 
water, and caused it upon those occasions to rise 
and fall with the flow and ebb of the tide. The 
appellant contended that, tlie river being navi- 
gable and tidal at the [tlace in question, there I 
was a presiim|)tion that the public had a right I 
to fish there, and that the jurisdiction of the | 
justices was therefore ousted by a reasonable 
claim of right : — Held, that the river at the place 
in. question, could not be considered as tidal with- 
in the meaning of the rule of law which gives the 
public a light to fish in navigalile tidal rivers, 
and thei'efore there was no claim of title set up 
sufiicient to oust the justices’ jurisdiction. Jleeee 
V. Miler, 51 L. J., M. C. 64 ; 8 Q, B, D. 626 ; 47 
J. P. 37. 

Presumption.] — In a tidal river the 

fishery is prima facie common to all. Aliter, 
where thei’e is no tide. FitxivalteCs (Lord) 
Cane, 1 Mod. 105. 

River made Navigable.] — A river was made 
navigable by a company, and the jiublic allowed 
to navigate it on jiayment of tolls, under certain 
acts of iiaiiiameiit ; but the soil and rights of 
the owners on each side of the river remained 
untouched. The public had fished for maipy 
years in the river without interruption by the 
owner of the soil ; but he caused a notice to be 
set up forbidding all fishing. A person after- 
wards fished ill the river, and an information 
was taken out against him under 24 & 25 Viet, 
c. 96, s. 24. At the hearing he set up the right 
in the public, and contended that the jurisdic- 
tion of the justices was ousted by this bona fide 
claim of right Pleld, that the right set up 
could not exist in law, and therefore title could 
not come in question, and the jurisdiction of the 
justices was not ousted. Ifarg reaves v. iJiddains, 
44 L. J., M. G. 178 ; L. II. 10 Q. B. 582 ; 32 L. T. 
600 ; 23 W. R. 828. 

The right of the public to fish in a non- 
tidal river which is made navigable by locks 
cannot exist in law, Miissett v. Burch, 35 L. T. 
486. 

M, was convicted under 24 &: 25 Viet. c. 96, 


s. 24, of fishing in water which was private pro- 
perty. The water was part of a navigable river, 
which was not tidal, and which was navigated 
by means of locks. At the hearing he set up a 
public right of fishing, and argued that the juris- 
diction of the justices w'as ousted by such bond 
fide claim of right: — Held, that no such right 
could exist in law, and therefore the jurisdiction 
of the justices was not ousted, lb. 

Non-tidal ’Waters.]-— There can be no public 
right of fishing in iion-tidal waiters, even where 
they are to some extent “navigable rivers.” 
Pekree v. Sootoher, 9 Q. B. B. 162 ; 46 L. T. 342 ; 
46 J. P. 248. 

The public cannot acquire by immemorial 
usage any right of fishing in a river in which, 
though navigable, the tide does not ebb and flow. 
Murphy V. Ryan, Ir. R. 2 C. L. 143 ; 16 W. R. 
678. 

The word “ navigable,” used in a legal sense, 
as applied to a river in which the soil prima 
facie belongs to the crown, and the fishing to the 
public, imports that the river is one in which 
the tide ebbs and flows. Ih. 

Inland Lakes.] — The crown has no de jure 
right to the soil or fisheries of an inland non- 
tidal lake. Rristoio v. Cormioan, 3 App. Cas. 
641. 

If there are acts in pais, which would be ad- 
missible as evidence of the title of the crown, 
they must be submitted to a jury. They cannot 
be taken by the judge and made the basis of a 
decision by himself alone. Ib. 

A general grant by the crown of a several 
fishery in a non-tidal lake is not, without more, 
sufficient to establish the title thereto ; and, 
where there is no evidence of acts of possession 
by the grantee at the particular part of the lake 
which is the place in dispute, can have no effect. 
Ih. 

The public has not of common right a common 
of fishery in large inland waters in which the 
tide does not flow or reflow, although they are 
navigable. JoliMton v. Bloomjitdd, ir. R. 8 C. 
L. 88-Ex. Ch. 

Right of public to fish in non-tidal river, see 
Smith V. Andrews, infra, col. 93. 

Grant by Crown of a Several Eiskery.] — The 

soil of navigable tidal rivers, so far as the tide 
flows and reflows, is prima facie in the crown, 
and the right of flshery therein is prima facie in 
the public. But the right to exclude the public 
therefrom, and to create a several fishery, existed 
in the crown, and might, lawfully, have been, 
exercised by the crown before Magna Charta, 
and the several fishery could, lawfully, be after- 
wards made the subject of grant by the crown 
to a private individual. Maloolmson v. O'Bea, 
10 H. L. Cas. 593 ; 9 Jur. (N.S.) 1135 ; 9 L. T. 
93 ; 12 W. R. 178. 

When Presumed.] — ^Where a grant of a 

several fishery had been made by the crown to a 
corporation, and rent received by the crown in 
respect thereof for a long period of time, the 
earliest grants describing it as an ancient in- 
heritance of the crown : — Held, that the lawful- 
ness of the origin of the several fishery might be 
presumed. Ib. 

A prescriptive right to a several oyster fishery 
in a navigable tidal river was proved to have 
I been exercised from time immemorial by a 
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borough corporation and its lessees ; without any i 
qualification except that the free inhabitants of 
ancient tenements in the borough had from time 
immemorial without interruption, and claiming 
as of right,^ exercised the privilege of dredging 
for oysters in the locus in quo from the 2nd of 
h ebniary to liaster eve in each year, and of 
catching and carrying away the smne without 
stint for sale and otherwise. This usage of the 
inhabitants tended to the destruction of the 
fishery, and if continued would destroy it: — 
Held (Lord Blackburn dissenting), that the 
claim of the inhabitants was not to a profit a 
prendre in alieno solo ; that a lawful origin for 
the usage ought to be presumed if reasonably 
possible ; and that the presumption which ought 
to be drawn, as reasonable in law and probable 
in fact, was that the original grant to the coi'' 
poration was subject to a trust or condition in 
favour of the free inhabitants of ancient tene- 
merits in the borough in accordance with the 
usage. Goodmim v. Saltash Curjwratlon, 52 L. J., 

^ ^PP- Gas. 633 ; 48 L. T. 239 ; 31 
W. R. 293 ; 47 J. P. 276— H. L. (E.) 

L. claimed to use a raise-net on a marsh, 
wdiich in the reign of Elizabeth formed part of a 
manor of an attainted person. The inquisition 
and survey then made purported to give an in- 
ventory of his possessions, and mentioned a raise- 
net set up in another part of the manor from that 
in which E. used his, but made no specific men- 
tion of any other raise-net. Subsequently part 
of the manor was granted to a predecessor of E., 
and \vas enfranchised. Proof of user since 1797 
was given, but the right had been contested by 
people in the neighbourhood. In 1812, a deed 
of com]jromise was entered into in which the 
owner of the part of the manor not granted away 
was recited to be lord of the manor, and entitled 
to the soil of the marsh, and the predecessors of 
E. were recited to be entitled to the sole herbage 
and pasturage, and to a concurrent right of lake : 
fishery thereon. There was also evidence of sub- 
sequent user, and proof that this raise-net had 
been used by E. in 1857 Held, that although ^ 
mug exclusive enjoyment of a right to a several 
iisherj' in a public navigable river is sufficient i 
prima facie evidence upon which to presume ' 
that the crovm had granted a separate right 1 
before Mn^nia Charta, yet the omission of°all i 
mention of the right in any probably true in- 1 
ventory, taken since that period, of all the 1 
possessions of the then alleged owner of that < 
right, or any reasonable ground for considering i 
that the user liad not been exclusive, but in i 
common with other persons, may be sufficient to i 
negative such presumption. Wr/ar v. Enqlmi £ 
-t Cow intuit (one 23 L, T.732. ' f 

^ That this claim, being made in respect of what f 
was theii^ a customary tenement of the manor, a ^ 
piescriptive right to a fishery of so peculiar a c 
kind as to be accompanied by the right of using a 
fixed engine would have been presented by the ] 
tenant in the name of the lord, and would in C 
con .sequence probably have appeared in the i'n- 
quisitiou aiul, therefore, this omission w^as proof 
right was not in existence at that time t 
■lb. 


7 negatived by the omission in the iuqui.sition. 
f 11). 

y _ Grant to Corporation— Effect of Reincorpora- 
y tion.] — A corporation which had an iinuioinorial 
f right to the oyster-fishery in a, naviga,})le rivi.-r, to 
f be managed by certain fonctionaries and coiirrs 
t of the corporation, became, by the ouster of 
3 several of its members, unable to Cdiuinuc itsidf, 
3 or to carry on the managemenr of the fislicuy. 

- Afterwards the corporation was reineorporated 
3 by charter nruier the old name : and the charier 
i ratified, confirmed and restored to it all fisheries: 
r — Held, that there having been no actual tlis- 
r solution, the fishery had never come to tlie 
b crown, and 'would therefore be in tlie cisrporation 
3 as it existed under the new charter. CoJeheder 

- Corporation v. Brooke, 7 Q. B. 339 ; 15 L. J., 

I Q. B. 173 ; 10 Jur. 610. 

i Licence to Fish, whether a Bemise.] — Tlie cor- 
, poration, by a written docurneut, [)urporting to 
. be an order of a court of tlie corporation, held 
for the conservancy of the fishery, granted a 
, licence to certain dredgermen to dredge ami take 
L the oysters during the oyster season Held, 

L that this did not operate'' as a demise of the 

• fisihery, putting the corporation out of possession. 

• lb. 

■ ^ Grant of Licences.]— Evidence of a con- 

: tinuous practice for upwards of sixty years, 

J wholly unresisted, for a corpioration to gnuiit 
' licences to fish in a navigable tidal river, aiid to 
' appoint watchers in order to prevent unlicensed 
[ persons from fishing therein, is sufficient for a 
i jury to infer the ownership of a free fishery in 

• the corporation ; and it is not a just conclusion, 

. from the fact of their having recovered in a 
' former trial, where a part only'of the entire sub- 
: ject-matter of the free fishery was in issue, tliat 
: at tliat time the corporation was not possessed of 

the whole, and that tlieir claim to the remainder 
was therefore a usurpation. Mminall v. F Idler, 

5 C. B. (N.s.) 856 ; 5 Jui'. (>.s.) 389. 

A claim of a right to obtain from a cor[)oration 
a licence to fish in an oyster-fishery belonging to 
them, under an alleged custom for the corpora- 
tion to grant such a licence, under rules niade by 
them, to oyster dredgers living in a certain dis- 
trict, and having ser^'ed an apprenticeshi|:), upon 
payment of a reasonable fee, is bad, not because 
of the uncertainty of the fee, but because, if it is 
not lawful to fish without such licence, the claim 
is precarious, and not as of right, being an eniov- 
ment of tbe^ leave and licence of the corporation 
at their will and pleasure as owners of the 
fishery, and long enjoyment in order to establish 
1 % right by custom must be as of right, and not 
by leave asked from time to time. 'Milh v. Col- 
eheder Corporation, 37 L. J., G. B. 278 ; L R 
3 C. P. 575 ; 16 W. R, 987-Ex. Oh. Affirming,' 16 
Lj. 1. 62!). 6\ C., on demurrer, 17 C. B. (ir.s.) 

635. ^ 


■Appurtenant to a several Pastnre.] 

y y a fishery may pass as appurtenant to 
land, a several fishery cannot be appurtenant to a 
^veriil pasture : and, therefore, whatever claim 
E. might have to this fishery, it could only be as 
to demesne lands, which was here 


_ By Prescription.] — There may be a prescrip- 
tive right in a subject to a several fishery in any 
arm of the sea. Orford Corporation v. liiekard- 
son, 4 Term Rep. 439 ; 3 R. R. 579. 

A prescriptive right to a several fishery in a 
navigable river may pass as appurtenant to a 
manor, liogers v. Alien, 1 Camp. 309 : 10 R. 
R. 689, 

lo an action for fishing in the plaintiff’s 
fishery, the defendant pleaded that the locus in 
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quo was an arm of the sea in which every sub- i 
ject of the realm had the liberty and privilege 
of free fishing ; the plaintiff replied, a prescrip- 
tion for the sole and several right of fishing and 
traversed that every subject had the liberty and 
privilege of free fishing in the locus in quo : j 
this was a bad traverse, and the defendant there- i 
fore might well [)ass it by in tlie rejoinder, and | 
traverse the' prescriptive right of the plaintiff | 
stated in the replication. Iliehardsoii v. Orford, \ 
2 H. Bl. 182 ; 1 Anst. 231 ; 4 Term Rep. 437 ; 3 
R. R. 579. I 

j 

— —Evidence — Ancient Suit.] — In an action 
for tres|)ass to a several fishery in a navigable | 
tidal river in Ireland the defendants justified on 
the ground that the public had the right of fish- 
ing. The plaintiff's paper title (if the possession 
and enjoyment were consistent with it) affoixled 
irresistible ground for a presumption that the 
fishery was put in defence before Magna Charta. 
As evidence of possession and user the plaintiff 
tendered (inter alia) the proceedings and decree 
in 1867 in a “ possessory ” suit brought in the 
court of chancer}" in Ireland by C. (the |')laiii- 
tiff’s predecessor in title) against strangers to the 
present action ; b}" which decree an injunction 
was awarded to quiet C. and his undertenants in 
such possession of their fishing as they had at 
the time of exhibiting the bill and three years 
before, to continue until evicted b}" due course 
of law, both parties being at liberty to take pro- , 
ceedings at law against each other for ascertain- i 
ing their titles : — Held, that as the decree was a j 
solemn and final adjudication not collusive, and | 
as it could not have been made except upon ; 
proof of unbroken user and enjo.yment for at j 
least three years before the bill, inconsistent with j 
any actual exercise at that time of a public riglit ■ 
of fishing, the proceedings and decree were ad- i 
missible ; and that the effect of this evidence (not 
being met by any counter evidence applicable to 
the same period) was extremely strong to estab- 
lish possession and enjoyment of the fishery in 
the latter part of the seventeenth century, con- 
sistent with the paper title and exclusive of the 
public. Phil V. (Jurell (6 M. & W. 234) discussed. 

V. Dexiomhiro {Ditlie), 8 App. Cas. 135 ; 31 
W. R. 622— H. L. (Ir.) 

Held, also, that a judgment obtained by the 
plaintiff in 1 826 in an action against a stranger 
for trespass by fishing in the locus in quo, in 
which action the defendant appeared but allowed 
judgment to go by default of pleading, was evi- 
dence in the present action of possession in 1826. 
II). 

The plaintiff sued the defendant for conse- 
quential injury toiler reversionary interest in a 
several fishery in an arm of the sea, alleging her 
right to the soil between high and low water 
mark, into which she charged the defendant with 
cutting, and stating that such soil and fishery 
were in the possession of F., as her tenant. The 
defendant was tenant of a neighbouring property 
under G. In support of the plaintiff’s title, evi- 
dence was offered of the proceedings in a former 
action, brought by F., while tenant to the plain- 
tiff, against G., complaining of a similar injury 
to the same fishery. The declaration . to the 
former action alleged that the present plaintiff 
wms owner of the soil between high and low 
water mark, and charged G. with cutting the soil, 
and thereby injuring F.’s fishery. Hot guilty 
being pleaded, the cause was referred to arbitra- 
tion, and an award made in favour of F. ; — Held, 


that these proceedings were not admissible either 
as evidence of reputation of the plaintiff’s owner- 
ship of the fishery, or as proof dr an admission by 
G. of the plaintiff’s title to the soil or fishery. 
We/{W')/i V. MaaJirnzJi), 5 El. & Bl. 447 : 25 L. J.. 

Q. B. 44 ; 1 Jur. (N.s.) 1015. 1049, n. : 3 W. R 
626. 

Right of Crown to grant to Subject— Exclu- 
sion of Owner of Soil.] — The crown can hold a 
river-bed throiigbout a manor and the fishery in. 
the river fiowing over the same as parcel of the 
manor, and may grant tiie manor witli the river- 
bed and fishery to a subject, and the subject may 
grant the banks of the river with reservation of 
the river-bed and fishery. I)e co nxJt i rc- v, 

Patthuon.S)! L. J.. Q. B. 189 ; 20 Q. B. D. 263 : 
58 L. T. 392 ; 52 J. R. 276— C. A. 

Merger — Re-grant by Crown.] — .:l several 
salmon fishery in a tidal river, granted by tlie 
crown to a subject before Magna Gharta, does 
not, if it reverts to the crown, merge in the pre- 
1 rogative of the crown, but may be re-granted by 
the crown to a subject. Xorthumherhi nd (DiLht'') 
V. Houghton., 39 L. J., Ex. 66 ; L. R. 5 Ex, 127 
22 L. T. 49 ; IS W, R. 495. 

2. Fishery Acts. 

I Salmon Fishery.] ■ — See 4. Salmon Fishery, 
infra. 

Election of Fishery Conservators— Rejecting 
Votes.] — The defendant, as chairman of a meet- 
ing held, pursuant to the Fishery Laws, for the 
election of Fishery Conservators, rejected the 
vote of the plaintiff, which was duly tendered 
by proxy : — Held, that an action against him for 
not receiving the plaintiff's vote was sustainable 
without special damage. Beeeher v. Lucas, Ir 

R. 11 C, L. 517. 

Undersized Shell - Fish — Removal from 
Fishery.] — The offence of removing umlersized 
shell-fi.sh from a fishery, contrary to by-laws 
frameil under the Sea Fisheries (Shell-Fish) 
Regulation Act, 1894, is complete wherever 
such shell-fish have been taken up from any 
part of the fishery with the intention of eventu- 
allv carrying them away. Thomson v. Burns, 
66 “'L. j., Q. B. 176 : 76 L. T, 58 : IS Cox, C. C. 
491 ; 61 J. P. 84. 

District Fisheries Committee — Expenses — 
Restrictions by Constituent Councils. ]— The 

words of s. 6, sub-s. 1, of the Sea Fisheries 
. Regulation Act, 1888, “ Subject to any restric- 
tions or conditions as to expenditure niade by 
the council or councils by whom a local fisheries 
committee is appointed, the committee may 
appoint such fishery officers as they deem expe- 
dient for the purpose of enforcing the observance 
within their district of by-laws, &c.” imply that 
such restrictions or conditions must be imjiosed 
by such council or councils at the time when 
such appointment is to be made, and not sub- 
sequently ; provided that such council or councils 
have reasonable notice that such appointment is 
contemplated. The expenses of such local 
fisheries committee mentioned in s. 10 of the 
said act include the properly estimated exiicjises 
deemed to be required by such committee during 
their year of office, and not merely expenses 
actually incurred by them. lieg. v‘ Plymouth 
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Corporation, 65 L. J., Q. B. 258 ; [1896] 1 Q. B. 
158 ; 44 W. B. 620. 

^ Semble, any coinicil by whom the committee 

15 appointed may impose the restrictions or con- 
ciitions mentioned in s. 6. II, 

Exclusive Bight of Fishery Officer to Pro- 
,secnte.]~The Sea Fisheries Act, 1883 (46 k 47 
Vict. c. 22), creates certain offences, and bv s. 
11: “ The provisions of this Act .... shall be 
^nforced by sea-fishery officers,” who are defined 
by that section Held, that the effect of the 
above words is that no one except a sea-fisherv 
'Officer can prosecute for an offence against the 
act, and a rule calling upon justices to hear and 
deteimine a summons for an offence against the 
act, taken out by a private individual, was dis- 
charged. Beg, V. Cuhm, 58 L. J., M. C. 132 • 
22 Q. B. D. 622 ; 60 L. T. 638 ; 37 W. B. 492 • 

16 Cox, C. C. 618 ; 53 J. P. 470. 

Appeal against Decision of Commissioners — ^ 

Costs.—Upon appeal against a decision of the 
commissioners for English fisheries, under 28 & 
29 \'ict. c. 121, s. 45, which incorporates the pro- 
visions of 20 & 21 Vict. c. 43, as to the power of the 
superior court to give costs, the respondent on 
the inquiry before the commissioners contested 
the legality of a fishing mill-dam, and argued 
the case on the appeal -Held, that the court, on 
■quashing the order of the commissioners, had 
power to order the respondent to pay the 
appellant his costs. Garnett v. Backhouse 9 
B. k S. 306 ; 37 L. J., Q. B. 228 ; L. B. 3 Q B 
699 ; 19 L. T. 145 ; 16 W. B. 1203. 

24 & 25 Vict. e. 96, s. 24— Destroying Fish.] 

— See Capgill v. Tlnvaitc, infra, 3. Brlmtc 
Fisheries, col. 103. 

_ Water Bailiff — Eight to search before Appre- 
hension.]— V. Stevenson, 24 Sess. Cas 
4th ser. ; Justic.Cas. 38. 

Beam Trawling-High and Low Water- 
Marks.]— Herring Fishery (Scotland) Act, 1889 
Whyte V. Thompson, 24 Sess. Cas. 4th ser. ; Justic 
■Cas. 55. 

DcBtruetion of Fish— Shell-fisli.]— The 3 Jao 
1, c. 12 (repealed by 24 & 25 Vict. o. 10!), e. SO)’ 
which prohibited persons from “ wilfully takiiK>- 
destroj'ing, or spoiling any spawn, fvj, or brood, 
ot any sea-lish in any weir or other engine or 
whatsoever, ” seemed not to comprehend 
shell-fish ; and if it did, it meant a taking for 
destruction, and not a taking of oysters’ spawm 
tor the purpose of removing it to beds, for farther 
growth and maturity to make it marketable. 
BridgevY, Bicliardsu7i, 2 M. k S. 568. 

Dredging for oyster-spat, in a common navi- 
gable liver was illegal under 13 Bic. 2, st. ] c. 19 
(repealed by 24 k 25 Vict. c. 109, s. 39). Maidon 
Cooporatumv, 1Voolvet,A'2. k D 26 * 12 A A- 
E. 13 ; 9 L. J., Q. B. 370. , 

3. FEIVAT.E Fisheries. 

a. Origin and Existence. 

Ownership of Soil.]— An owner of a several 
fishery is puma facie the owner of the soil. 

T J/asnra, 2 Chit. 658. S. P., Anon., 
SoyinouT v. Courtenay, 

Grant of. fishery held to pass the soil. Soratton , 
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Y, Bo^id, 4 B. &: C. 485 ; or an interest in the 
soil, so that the fishery is rateable to the poor. 
Bex V. Fllis, 1 M. k S. 652. 

bemble, that an owner of a scvii’al fi,'']i cry, in 
ordinary cases, and where thii terms of the grant 
are unknown, may be presumed to lie iho <iwiier 
of the soil. Somerset (Bake) v. Fooirrll 5 1*. & 
C. 875 ; 8 D. & B. 747 ; 5 L. ,), (o.s.) K !’> 49 • 
29 B. B. 449. ^ ' ^ 

To an action for fishing in the plaint ifl's lislanT 
the defendant jfieaded that the locus in quo was 
the soil and freehold of S., and that he nuLdit to 
have a common fishery there Ifolil, that such 
plea was bad, as a common fishery nii'-hi bL> ap- 
plicable to the sea, and exiends to all' mankind, 
and that a common fislierv implied a i-i-du of 
enjoyment with certain other })ersons. '’/irnett 
V. Castor, 8 Taunt. 183; 2 Moore, 83: 19 U B 
491. And see S. O., 1 Br. A: B. '465 ;* 4'Moure’ 

^ It should have been a ridit of comnn‘)n of 
fishery. Ik, 

A lord of a manor by deed granted and enfeoffed 
to M. ppt of his fishery, t(} hold to W., Iiis heirs 
and assigns, at a yearly free or quit rent. On tlie 
deed, livery ^of seisin was indorsed Hch:], tliat 
M. was entitled to maintain an action against a 
WTongdoer for the erection of a pier on'tlie soil 
ot the part of the fishery so granted. Ih. 

And see tit. Sea AND Seashore. 

Allegation of Several Fishery.] — An 

allegation of a several fishery, prima facie, im- 
ports ownership of the soil, and the plaintiff' can 
maintain trespass against the landowner erecting 
a jetty in the lake, J/arskall v. Fllestvater 
Steam Navigation (Jo,, 3 B. k S. 730 • 30 T, j 

w’i: Ml’ ® l.'t. do ;' li’ 

VV. i'l,. 489. 

1 ^iii-poiid of a Manor,] — In an action by 
the lord ot the manor against the owner of an 
ancient mill, for breaking and entering the mill- 
pond (by fishing and taking fis]i).t}ie pond havim^ 
migmally been a portion of the ancient waste eff 
le manor, the mill being copyhold of tlie manor, 
and passing, with a house, by the words mill 
messuage, with appurtenances,” and an inclosnre 
act making no mention of the pomi, and there 
being contradictory evidence of acts of owner- 
ship ••—He d, that, primfi facie, if the pond was 
parcel of the ancient waste at the time of the 
act the soil still continued to be in the lord, but 
nilVf recover unless he liad exclusive 

n-,ht to the fishing, as well as to the soil, and the 
jur^' finding that the soil was in liim, Vuit tliat 
the nnllowuer had a right of fishing, the verdict 
VV as entered for the plaintiff, on the pleas of not 
guilt}' and not possessed, but for the defendant 
on a plea jiKtifymg under a prescriptive right of 
hshing. Clarita v. Mercer, 1 F. 5: F. 492. 

Customary Eights-VaUdity.l-Thore can be 

no valid custom for the inhabitants of a parish 
to angle for, catch and oarrv avvaj' fish in a 
private fishery. Bland v. Upscomd, 4 El. Vbl 
aa, n. ; O y L. R. 261 ; 24 h. J., Q.’r. loo. n ■ 

1 Jur. (N.S.) 707, n. ; 3 W. R. 57. S. Ik, Zljod 
V. Jones, b 0. B. 81 ; 17 L. J., C. P. 206. 

Commoners.]— A custom for the com- 
moners, copyholders, and ancient freeholders of 
a manor and their tenants, and the dw'ellers in 
the parish and manor to have common of fishery 
over the lord s waters on the waste of the manor 
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and to take and to carry away fish as a profit ^ 
prendre, is unreasonable and bad. Allgood v. 
Gil)son^ 34 L. T. 883 ; 25 W. K. 00. 

Freeholder’s Eight— Custom of Manor.]—?., 
as servant of a freeholder, who held a convey- 
ance of the manor and the right of fishery, cut 
the nets of a copyholder while fishing. on 
being sumnioned for assault, produced the con- 
veyance, but no evidence was given of the free- 
holder ever having exercised the right, while 
evidence was given that all copyholders had the 
right to fish, and had exercised it for 50 years : — 
Hold, that the justices were right in convicting 
P., and in overruling the claim of right set up by 
him in the name of his master. Priest v. Archer^ 

51 J. P. 725. 

Under Canal Company’s Acts. [ — In an action 
for fishing on the reservoir of a canal, the defen- 
dant justified as claiming title under the lord of 
a manor, who claime<l under the act of parlia- 
ment of the company, by which lords of manors 
through which the canal was cut and reservoir 
ma/le should be entitled to the right of fishery, 
aud of so much as should be made in, over or 
through the common or waste lands within their 
manors, and over or througli ixiij other lands or 
grounds in the waters whereof such lords had the 
right of fishery. The ownership of the part of the 
laiid taken by the company for the reservoir, was 
not in the lord :--^Held, that the true construction 
of the act was to give lords of manors there referred 
to the right of llshery only where the ownership 
of the soil was in them, where there was then no 
water, fish, or fishery, and to continue it in the 
lords where there were already water and fish, 
and the fishery was in the lord. Grand Union 
Canal Co. v. Aslihg^ 6 H. & N. 394 ; 30 L. J., Kx. 
203 ; 3 L. T. 673. 

The defendant also claimed, under their act of 
parliament, the right of fishery, as owner of the 
land through or adjoining which the reservoir 
Avas made Held, that such owners were limited 
to fishing in the canal and collateral cut, omitting 
reservoirs. Ih. 

A canal act provided that it should be lawful 
for the owners of the lands on which any reser- 
voir should be made, to let all the water out of 
such reservoir once in seven years, for the pur- 
pose of taking trie fish therein : — Held, that each 
owner had separate interests and a several right 
of fishery in, the water which covered his own land, 
and that all were not tenants in common of such 
fishery. Sn/ipe v. Pobbs, 8 Moore, 23 ; 1 Bing. 
202 ; 1 L. J. (O.S.) C. F. 58 ; 25 11. K. 616. 

Eight of Public — Havigahle Hon-tidal Kiver.] 

—The public cannot by prescription or other- 
wise obtain a legal right to fish in a non-tidal 
river, even though it be navigable. Smith v. 
Andrews, [1891] 2 Ch. 678 ; 65 L. T. 175. 

Evidence of Ownership.] — S. was charged with 
unlawfully fishing in a river contrary to 24 & 25 
Viet. c. 96, s. 24. The prosecutor produced a 
lease of the lands executed by the preceding owner, 
and proved execution by the lessee, but the 
witness of the lessor’s signature was not called. 
The lease contained an express reservation of 
fishing and the term was still current. Both the 
original lessor and lessee were dead, but rent had 
been received and paid under the lease for seven 
years : — Held, that there was sufficient evidence 
of a private right of fishing without producing 


the probate of the original lessor’s will, and that 
the justices ought to convict. Greenhaiih v. xSan» 
derson, 49 J. P. 40. 

Tidal Eiver — Norfolk Broad.] — B. was 

charged under 24 & 25 Viet. c. 9<>, s. 24, with 
unlawfully taking fish in a private fishery. The 
water was part of a Norfolk broad or lake, 35 
miles from the sea. The evidence showed that 
the tide did not reach the spot, though occasion- 
ally the fresh water was backed up so as to rise 
three or four inches when there was a high tide. 
Anglers had occasionally been turned olf if no 
consent of the adjoining owners had been ob- 
taiued by them : — Held, that there was sufficient 
evidence to support the finding of justices, that 
there was not a tidal navigable river where the 
public had a right to fisli, but was a private 
iishery ; and the conviction was held right, 
Bloicer v. PAlis, 50 J. P. 326. 

Fishery appurtenant to Manor — licences 

to Fish.] — To prove a prescriptive right of fishery 
appurtenant to a manor, old licences on the court 
rolls, granted by the lords of the manor, in con- 
sideration of rents, to fish, are evidence, without 
proof of payment of the rents, if such rents have 
since been paid, or if the lords have exercised 
other acts of ownership. Itogers v. Allen, 1 
Gamp. 3U9. 

Grant from Crown— Surrender — User.] 

— From the finding of an inquisition in 1540 
there 'was clear evidence of the existence at 
and prior to that date of a several fishery in 
tidal waters, which had been surrendered to the 
crown. By subsequent instruments of title this 
several fisliery was identified with that claimed 
by the plaintiff, who proved documentary title 
thereto. The evidence satisfied the court that a 
several fishery was in fact held and enjoyed in 
accordance with the documentary title : — Held, 
that the plaintilf had established his light to the 
several fishery claimed. Tiqhe wSlnnott, [1897] 

1 Ir. R. 140. ‘ 

Prior to a grant in fee to T., a tenant in tail 
(one of the predecessors in title of the |)laintiff ), 
an inquisition was held in 1607. The jurors 
found inter alia that T. was entitled to a several 
fishery (describing it by metes and bi»un<ls5, and 
found that the commons of J, weie in ihe habit 
of fishing there: — Held, that the two ilmhngs 
must be taken together, and that as theu* w'as no 
allusion to any title existing in the Ci'iiiimyns of 
J. to fish in the several fishery f omul to 
the latter finding must be looked on as a statement 
of fact, to be taken in connection w'ilh other 
circumstances in the case. Held also, that the 
several fishery found to exist in 1607 was not at. 
that time subject to any rights, either of the 
public or of any specified or defined portion of 
the public, and that therefore the principle of 
Goodman v. Saltash (7 App. Cas. 633) was in- 
applicable. Ib. 

User by Public Bate Books.]— In an 

action for trespass on a several fishery evidence 
of fishing by the public as of right was admitted 
in derogation of the plaintiffi ’s title. Entries of 
the names of tenants in parish rate-books -were 
admitted in proof of ownership of the fishery by 
the lessors, the plaintifii’s predecessors in title. 
Smith Y. Andrews^ Qiipm, 

Lost Grant presumed Evidence of User.]— 
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Evidence of adverse user for sixty years of part 
of the plaintiil’s fishery held to just if 5^ jury in 
}>xesiiming a grant to the defendant. Little v. 
Wiegfield, 8 Ir. C. L. R. 279 ; 11 Ir. 0. L. R. 63. 

The plaintiff in support of a claim to a several 
fishery in the sea proved an adventurers certifi- 
cate of 1666, finding R. entitled to a salmon 
fishery and the lands of C. Acts of ownership 
oyer the fishery hy A. and his grantee (between 
whom and 11; no connection was shown), were 
proved, between 1668 and 1701. No such act 
was proved from 1701 to 1798 ; hut from 1798 to 
1857 there was proof of undisturbed user by the 
O’Neills from whom the plaintiff derived title. 

. The O’Neill family were proved to. have been 
entitled under A. to the C. lands from 1741 to 
1857 :■* — ^Held, that a several fishery in the plain- 
tiff was rightly found. O'Keill Allen, ^3 Ir. 
G. L. Rep. 152. 

Weir—Ohstructing River — Ancient Grant.] 

— A weir appurtenant to a fishery, obstructing 
the whole or part of a navigable river, is legal, if 
granted by the crown before the reign of Ed- 
ward I. Such a grant may be inferred from 
evidence of its existence before that time. 
Williams v. R tZccaj, 8 A. k. E. 314 ; 3 N. & P. 
606 ; 7 L. J., Q. B. 229. 

Fishery in Gross-Crown Grant of Adjoining 
Lands.] — A grant by the crown of adjoining 
land with general words of fisheries does not 
pass an ancient several fishery in gross belonging 
to the crown, lloyal Pucerie of the Laune, 
Davys, 55. 

Several Fishery — Oysters Reserved to 
Grantor.] — There may be a several fishery 
though oysters and fish for the grantor's table be 
reserved to the grantor. Seymour (^Lord) v. 
Courtenay 5 Burr. 2814. 

Quaere. Whether one can have a several 
fisheiy without ownership of the soil. 

Right of Crown to Create.] — See j\IaL 

colmson v. O' Lea, 10 H. L. Gas. 593 ; 9 Jur. 
(N.S.) 1135 ; 9 L. T. 93 ; 12 W. R. 178. ' 

Ireland — Landed Estates Court — Declaration 
of Title.] — Upon a petition filed in the landed 
estates court for a declaration of title to a several 
fishery: — Held, that, under the circumstances, 
the petitioner ought to have taken proceedings 
in a common law court to have the nature of the 
fishery ascertained, and its limit defined before 
coming to the landed estates court. Acheson's 
JEstate, In re, Ir. R. 3 Eq. 107. 

b. Nature of Right. 

See also 4. Salmon Fishery, infra. 

Creation of.] — Where a subject is owner of a 
several fishery in a navigable river, where the 
tide flows and reflows, granted to Mm (as must 
be presumed) before Magna Cbarta, by the de- 
scription of separatum piscarium, that is an in- 
corporeal and not a territorial hereditament, and 
a term of years in it cannot he created without 
deed. Somerset (Luke') v. Fegwell, 5 B. & C. 
875 ; 8 D. & R. 747 ; 5 L. .J. (o.S.) K. B. 49 ; 29 
R. R. 449. 

The right of fishing, being an incorporeal 
hereditament, cannot be the subject of an ex- 
ception in a deed or a lease. Corher v. Payne, 
Ir. E. 4 C. L. 380 ; 18 W. E.436, 

ITse and Occupation.] — ^By agreement in writ- 


ing, the plaintiff let to the defendant, at a yearly 
rent, the right of fishing in a certain river with 
rod and line only. The defendant liaving so used 
the fishery : — Held, that the plainiiif might re- 
cover the rent, under a count. For the use and 
occupation of the fishery, and tliat there was no 
objection to the particulars so deseribiiig his 
claim, llolfovd v. Pritchard, 3 Ex. 79:) : IS 
L. J., Ex. si 5. 


In Respect of what Lands.] — In an action of 
trespass to a several fishery and to a free 
fishery, pleas of jiistilicatioii alleged prestn-i})* ive 
rights in the defendant (1) to a free fnliery. (2) 
a common fishery, (:i) to angle and fish wit h rod 
and line in the locus in quo, Jis ajipiirtcnant to 
lands of the defendant, which tlic pleas did not 
! allege to be adjacent to the locus in (pio : and, 

I in other pleas of jiistitication. grants in fee (»f a 
! right to enter and fish in the locus in qU(> were 
I alleged to have been made by a ibrmer owma in 
i fee of the fisheries in the summons and ]»laint 
I mentioned, to a former owner in a fee to certain 

I lands, “whose estate therein,” it wa-i averred. 
“ the defendant had ” at the times of thv alleged 
trespasses, without describing the siinarion of tlic 
lands, or deducing the defendant’s title from thu 
original grantee : — Held, first, that the ab-ence 
of averments, showing proximity between the 
locus in quo and the lands "in respect of 
which the alleged rights were claimed, was not a 
valid ground of demurrer ; and that a sutlicient 
appro|)riateness of position would, if ne<:essary, 
be presumed. Aclieson v. Henry, Ir. R. 7 C. L. 
486. 

Held, secondly, that the transmission of the 
rights conferred by the alleged grants to the de- 
fendant, as owner in fee of the lands, was siitB- 
ciently stated. 11. 

Construction of Patent for the Judge.]— The 

words “libera |)iscaria ” in a patent do not 
mean an exclusive fishery, and are not to lie so 
construed by a judge ; and he ouglit not to leave 
it to the jury to say whether, froiri the acts anci 
usage of the grantees, a several fisliery ^N'as in- 
tended to pass. Joh nston v. Lloo in field, Ir. R. 8 
G. L. 68— Ex. Ch. 

Right not Exclusive. ]— The grant by the owner 
of the soil covered with water to iinotlicr of a 
free fishery over the soil of tlie grantor is. as 
matter of construction, and especially in the case 
of the crown, the grant of a fishery not exclusive ; 
and evidence cannot be received to show that 
it was intended to exclude the grantor. lb. 

Right of Public— Inland Waters.]— The public 
have not of common right, a common fishery in 
inland, non-tidal, navigable waters. Ib. 

Easement— Profits a prendre. ]— The 2 & 3 Will. 
4, c. 71, does not apply to easements or profits a 
prendre in gross, e.g. to a claim of a free fishery 
in the \yaters of another. Shuttleworth v. Le 
Fleming, 19 G. B. (N.S.) 687 ; 34 L. J., G. P. 309 : 

II Jur. (N.s.) 840 ; 14 W. R. 13. 

Grant— Reservation in.]— A. being seised of 
a mill, and having a sole fishery in the waters, 
granted the mill, with all waters, streams, &c. 
necessary in working the same, “except and 
always reserving the right and privilege of fish- 
ing in the waters of the miU ” Held, that this 
was an exception of the sole fishery, and not a 
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reservation of a new easement. JPagtt (Lord') v. 

3 DougL 4:3. 

Eiglit of— Norfolk Broads— Public Eight of 
Way — Tidal Waters.] — A landowner \yho 
'Claimed to be owmer of pa.rt of one of tlie Nor- 
folk broads, brought an action for an injunction 
to restrain a person, claiming (inter alia) as one 
of the public, from shooting or hshing over the 
plaintiff’s part of the broad, and from boating 
over such part, except within certain limits 
comprising what was called “ the channel.” The 
plaintiff claimed to be owner under an award 
made in 1808 by commissioners under a local 
inclosure act of" 1801, and which award pur- 
ported to allot the part of the broad so claimed 
to one of his predecessors in title. Tlie defen- 
dant impeacbed the validity of the award, and 
challenged the claim to ov’nership on various 
grounds alleging (inter alia) that the broad I 
was a tidal water, and therefore crown })roperty, | 
and open to the public for all purposes : — Held, | 
upon the evidence, that the broad was not tidal, | 
that the defendant’s other contentions against ! 
the plaintiff's claim to tlie'ownersliip and exclu- 1 
sive right of shooting and fishing failed, and that 
an injunction must be granted accordingly ; but 
that the ];)laintiff had not made out Iris claim to 
restrict the public right of way and Ijoating to 
the so-called “ channel.” Jliekleth walt v. lln- 
ee?d, 37 L, T. 225. 

Inland Non-tidal Lake— Eiglit of Eiparian 
‘©wnsrs.] — The plaintiff’s were the respective 
owners of the several lands adjoining and sur- 
rounding Lough Conn, in the county of Mayo 
(with the exception of a small portion of such 
lands), and of the islands in the lake. The de- 
fendants held portions of one of tlie islands as 
judicial tenants to one of the plaintiffs. The 
take is a freshwater lake, some eight miles in 
length, and varying in breadth from one to four 
miles. Its waters discharge into a smaller lake 
known as Lough Cullen, and fiow thence by the 
river Moy to the sea, the tide of wliich does not 
i'i'^e beyond a point some fifteen miles from 
Lough Cullen. For many years the public had, 
without interruption from the plaintiffs, fished 
the lake with rod and line, but in recent years 
the practice of fi.shing with cross-lines had been 
rDegun or become general. Tliis motle of fishing, 
which is carried on by means of a: long line with 
a large number of hooks attached, stretched 
between two boats, is very destructive to fish. 
The defendants obtained cross-line licences, and 
■fished all parts of the lake. The ])laiiiti.ffs cau- 
tioned them against so doine, but the defendants 
continued the practice. The iilaintiffs brought 
an action to restrain the defendants from using 
such cross-lines. The defendants pleaded that 
the lake w'as a public navigable lake, in which 
every subject of the realm had the right of fish- 
ing. They gave some evidence that cross-lines 
had been used upon the lake for over twenty 
years Held, that the plaintiffs were entitled to 
an injunction to restrain the defendants from 
usinsr such cross-lines. Pery y. Thorntofi, 2$ L. 
E., Iff 402. 

Copyholder’s Eight to Eish— Eight of Way to 
xeach Fishery — Prescription.]— !See TiUmry v. 
Bilra, 45 Ch. 1). 98 ; C3 L. T. 141. 

^ Grant of Exclusive Eight of Fishing — Pollu- 
tion of Stream — Profit a prendre.] — The grant by 
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deed of an “ exclusive right of fishing” with rod 
and line in a non-navigable river implies a riglit 
to take away tlie fish when caught, and is not a 
mere licence, but confers a jirofit a [)rendre. 
The grantees under such a deed liave a riglit of 
action for an injunction and damages against a 
person who by discharging water jiolluted witli 
sand, mud, and gravel into the river has driven 
awa}' the fish and injured the spawning beds. 
Fifafcrold v. Flrkanli, 36 L. J., Cli. 529 ; [1897 ] 
2 Ch. 93 ; 73 L. T. 584— C. A. ' 

Custom for Inhabitants of Parish to Fish.] — 
See Lloyd v. Jones, and cases, supra, col. 92. 

Eight of landing Nets — Grant presumed to 
Lessees of Fishery.] — Wliere tlie lessees of a 
fishery had publicly landed their nets on the 
shore at A. for more than, twenty years. a;iid had 
often dressed and improved the landing-place 
(which with the tisliery originally belonged to 
the same person, but there being no evidence 
that he or those who under liim o^vrLed the shoi'e 
at A. Iviiew of the landing of nets) : — Hehl, that 
it was properly left to the jury to presume a 
grant of the right of landing to the lessees of tlie 
fishery b.y some former owner of A. Gray v. 
Bond, 2 Br. A B. 337 ; Moore, 527. 


c. Eights, how Affected. 


Grant of Land.] — A fee-farm grant by the 
ecclesiastical commissioners under 3 4 Will. 4, 

c. 37 (Ir.) of lands bounded by a river, does not 
affect the right of a third yierson to a several 
fishery in the river under a bishop's lease then 
existing and snbsecpiently converted into a per- 
petiiitv. Hamilton v. Husyrove, Ir. 11. 3 G. L. 
129 ; 19 W. B. 443. 


Change of Channel.] — The several fisherv of a 
subject in a tidal river, the waters of ^vhich 
permanently recede from a portion of its course 
and fiow through a new channel to the sea, where 
the soil and the land on both sides of tlie new 
channel belong to another subject, is not trans- 
ferred from the old to the new' chanucL Carlide 


Corporation v. Graham, 38 L. J.,Ex. 223 ; L. R. 
4 Ex. 331 : 21 L. T. 133 ; 18 W. R. 318. 

The plaintiff and defendant, and their respec- 
tive pretlecessors in title, had respectively exer- 
cised the exclusive right of fishing in an estuary, 
each to the middle thread of a river flowing 
tlirough it. No grant from the crown of the 
fisheries was proveil, but it was the common case 
of both parties that the right of fishing in the 
entire estuary w'as vested in them, to tiie exclu- 
sion of the public. The river changed its course 
and formed a new channel, still passing through 
the estuary : — Held, per Ball, C., and Deasey, 
L.J., Ma5r, C.J., diss., that the local limit of 
each fishery was the middle of the new channel 
of the river, and not a landmark corresponding 
to what had been the medium filum a(|uai of its 
former course. Miller v. Little, 4 L. K., Ir. 302 
— G. A. 


When Gradual.]— The plaintiff, lord of 

the manor, claimed the exclusive right to fish 
in part of a river w'hich was formerly locally 
situate within the manor, but which by gradual 
alteration of its course now fiow'ed over land of 
the defendant. The manor had been granted 
by the crown to the predecessors in title of the 
plaintiff with the right of fishery in all its ivaters 
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afterwards certain lands of the manor were en- 
franchised and now became vested in the defen- 
dant. At the time of the enfranchisement the 
river flowed wholly within the manor, but since 
then its course had gradually changed, approach- 
ing nearer and nearer to the defendant’s land, 
until some portion of that land became part of 
the river bed. This part could be identified. 
The changing of the river course and consequent 
shifting of the bed was so gradual as not to be 
perceptible from clay to day, but only by com- 
paring its position of recent years with its posi- 
tion many years before : — Held, that the plaintiff 
had an exclusive right of fisherj^ which extended 
ovei' that part of the river flowing over the de- 
fendant’s land. To,stc7* V. Wri(/ht, 49 L. J., C. 
r. 97 ; 4 C. P. D. 438 ; 44 J. ?. 7. 

New Channel made.] — By letters patent of 
Jac. 1 and Gar. 2, the crown granted a several 
fishery within certain limits in the river Bann, 
in Ireland. A channel, called the New Cut, 
divides the river within the limits of the fishery 
into two branches. It was found a veidict 
on an issue directed by the court, that the New 
Cut is now part of the river Bann, but that there 
was no evidence to show whether it existed at 
the time of the grant, or whether it was a 
natural or an artificial channel : — Held, that the 
letters-patent did not give the right to a se\'eral 
fishery in the New Cnt, unless it was a branch of 
the river Bann at the time of the grant. O'Neill 
V. M^EUaine, 16 Ir. Ch. E. 280. 

See also George v. Carpenter^ infra, col. 105 ; 
Zetland QEarl') v. Glover l/icorjjoi'ation, infra, 
col. 106. 

d. Actions for Interference with. 

In Tidal Eiver.] — The plaintiff, who was 
licensed to fish in the upper waters of a tidal 
river, held entitled to maintain an action against 
a person (not the owner of a several fishery) who, 
by unlawfully fishing in the lower waters of the 
river, within the prohibited limits of the mouth, 
as defined by the fishery commissioners, caused 
damage to the plaintiff in the exercise of his right 
to fish. Whelayi v. Hewson, Ir. B. 6 C. L. 283 


called Fenmorc, the issue was, whetlicu’ ihe 
fishery was the sevend fishery of the plaintiff ; 
the piain tiff gave cvklenco by dnciiim'iits of his 
title to a several fisliery in the wlnfic lake, and 
parol evidence of acts of owm'rslup in ]iMi’tinns 
of the lake, but not at Feiunoi-e ; and the jn<lgo 
having, contrary to tlie recjuisifion of the counst,-! 
of the defendant, directed a verdiet fni’ the 
plaintilf : — Held, tluit it ought to have bnen 
submitted to the jury to say, whether the }dain« 
tiff had a several fishery at Feninore. Jlridom 
V. Cor-mwan^ 3 App. Cas. 641 — H. L, 

Injunction.] — Where parties }ia.ve cstahlislied 
a riglit to a several ti.sliery in part fi' a iida! river, 
the court of chancery will grant an itijuncnu!}, 
to restrain a party fnmi inclosing tlie bt*d uf the 
river (the effect of such inclosun- heing to dest.rcjy 
the fishery) without necessarily deciding or 
entering upon the question as to the owncrsliip 
of the soil. ErldgcT! v. Jlir/Iiton, 1 1 L. T. f)53. 

By letters patent of Gliarles JL, the fisliery 
of the river of Galway, from Loiigli G'aiTiljto 
the sea, was granted to B., under vdioni A. 
claimed. The title of the crown mid its grantees 
to the fishery was deduced from tiie reign of 
John ; and acts of ownership, and convictions of 
persons who had trespassed on the fisliery, were 
given in evidence. The title of A. liad Vicen 
established by the verdict of a jury in a prolribi- 
tion suit at law, to which some of the respon- 
dents were [larties. The respondents admitted 
the right to a fishery in a part of the river, but 
contended tliat in other parts they and the- 
public, from time immemorial, had exercised a 
right of angling ; and they proved that for many 
years persons had been in the haliit of angling' 
in all pai'ts of the river. The court granted a 
pertictual injunction to restrain the respon- 
dents from fishing, without directing an issue 
or an action. Aslnvorth v. 10 Ir. Clu 

E. 421. 

Pollution.] — Injunction granted to re- 
strain a board of health from discliargiiig a 
sewer into a ri^^er where there was a scN'eral 
fishery. Oldaher y.IInnf, 6 De G. M. ik G. 376 ; 
1 Jur. (n.S.) 785 ; 3 Eq. E. 671 ; 3 W. E. 297. 


Arm of the Sea— Pleading.] — To an action for 
trespass to a several fishery the defendant pleaded 
that the locus in quo was an arm of the sea, 
wherein all had a right to fish. The plaintiff 
joined issue : — Held, that the defendant was 
entitled to a verdict if it appeared that the locus 
in quo was in fact an arm of the sea; and that 
if the plaintiff, admitting that the locus in quo 
was an arm of the sea, still claimed a several 
fishery, then he was bound to set up the claim 
in a replication. Critcliton v. Collery^ 19 W. E. 
107. 

Sea Fishing— Special Custom.]— The plaintiff, 
while fishing for pilchards, had nearly encom- 
passed the fish with a net ; but the defendant, 
by rowing his boat to the opening, disturbed the 
fish and prevented the capture. The plaintiff 
brought trespass, and issues being joined on the 
plaintiff’s possession of the fish, and on the fish 
being his : — Held, that he was not entitled to 
recover ; no special custom of the fishery being 
proved. Young v. HitcMns^ D. & M. 592 : 6 Q. 
B. 606, 

In Inland Waters.] — In trespass to a several 
fishery in a large inland non-tidal lake at a place 


Breaking and Entering Fishery on another's 
Land.] — xVetion for breaking and eincrnig a 
fishery, to wit, the sole and exclusive fishery of 
the plaintiff, in a certain part of a river, flowing 
and being over the soil of F., and fishing for fish 
ill the fishery of the plaintiff, and .the fish of the 
fishery of the plaintiff there found, and being- 
in the fisheiy, chasing and distur]>ing : — Held,, 
first, that trespass lies for breaking and entering 
the several fishery of xV. on the soil of B., and 
disturbing the fish. Bolforcl v. Baileg, 13 Q. 
B. 426; IS L. J., Q. B. 109; 13 Jim 278— 
Ex. Gh. 

Held, secondly, that the words “ sole and ex- 
clusive fishery ” were equivalent to several fisherv. 
Ih. 

Damage to Upper Fishery hy Owner of Lower 
Fishery.] — xl., the owner of a sole and several, 
fishery in the upper part of a river brought an 
action against B., the owner of a sole and several 
fishery in the lower part of the river for keeping 
certain buildings across the river which pre- 
vented fish from coming into A.’s fisher3n It 
was held that A. had a good cause of action. 
Hamilton v. Donegal {Jilargmd)^ 3 Eidgw,,. 
31 li 
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Bond not to Trespass on Bisliery— Forfeiture 
— ^Belief.] — Bill was for relief against judgment on 
Bond, in which plaiiitilf was jointly bound with 
his son in the penalty of 100/., that the soil 
should not commit trespass in the Duke of 
Beaufort’s royalty, by shooting, hunting, fishing, 
&c., except with the licence of the gamekeeper, 
or in company with a qualified person. The son 
having caught two flounders with an angling 
rod, the bond was put in suit, and judgment for 
the penalty. The gamekeeper’s brother-in-law, 
and another servant of the duke’s, asked the 
plaintifii’s son to angle with them, when he 
caught the two fldimfiers, and the verdict was 
found merely on their evidence : — Decreed, that 
plaintiff should be relieved against the verdict, 
and that the duke should refand the 100/. re- 
covered on the bond, and the 40/. damages. Roy 
V, Beaufort {Dulie'), 2 Atk. 190. 

Bill to Quiet Possession — Bight at Law not 
Established.] — Where there has been a posses- 
sion of a fishery for a considerable length of 
time, a person who claims a sole right to it may 
bring a bill to be quieted in the possession, 
though he has not established his right at law ; 
and it is no objection on demurrer to such bill, 
that the' defendants have distinct rights, for 
upon an issue to try the general right, they 
may at law tal^e advantage of their several 
exemptions and distinct rights. Yovli Corpora- 
turn V. Rllkinr/tofi, 1 Atk. 282 ; 9 Mod. 273. 

Demurrer — Bill to Establish Bight.] — De- 
murrer to bill to establish a right to an oj^ster 
fishery, being a .matter suable at law, allowed ; 
the dispute, between only the lords of manors. 
Teaham .(Zen/) v. Kerlert^ 2 Atk. 483. 

B"!!!. for Injunction.] — Demurrer to a 
bill for an injunction to restrain injury to fish- 
ponds overruled. Rathurnt v. Burden, 2 Bro. 

^ C. C. 64. 

Trespass — Free Fishery.] — Trespass lies 
against the owmer of the soil for fishing in libera 
piscaria and taking fish. Smith v. Kemp, 2 
Salk, 637 ; Garth. 28,5 : Comb. 11, 433, 464 ; 4 
Mod. 186. 

Trespass for taking fish in libera piscarid is 
not g^ood, though after verdict. Ipton v. Raw- 
3 Mod. 97. 

The owner of a several fishery hath a privi- 
ledged property in the fish therein. ChiUl v. 
Gree'nhUl, Cro. Car. 553. | 

A?id see next sub-head, , 

e. Prosecutions. | 

Trespass —Question of Title — Jurisdiction of 
Justices.] — Upon hearing of an information 
against a defendant for fishing in the prosecutor’s 
fishery, the latter proved the purchase by him 
from the crown of a manor, with the fishery 
appurtenant thereto, and that previously to the 
purchase the crown had from time to time 
granted leases of the right of fishing. For the 
defendant, it w^as shown that the locus in quo 
was a navigable river, subject to the ebb and 
flow of the tide, and witnesses were called, who 
proved that for forty years they had exercised, 
without molestation, the, right of fishing there : — 
Held, that the question of title fairly arose, and 
that the jurisdiction of the justices to determine 
the case was at an end. Bey, v. Stimpson, 4 
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B. & S. .307 ; 32 L. J., M. 0. 208 ; 10 Jiir. (N.S.) 
41 ; 8 L. T. 536 ; 9 Cox, C. C. 356. 

In answer to an information before two justices, 
under 24 & 25 Viet. c. 96, s. 24, for unlawfully 
and wilfully attempting to take fish in water 
where another person had a private right of 
fishery, by angling at an hour not between the 
beginning of the last hour before simrise and 
the expiration of the first hour after sunset, the 
accused justified under a supposed right on the 
part of the public to fish in that water : — Con- 
cessum : that such a right of fishing by the public 
in a non-navigable river could not exist in law. 
Held, that the accused justifying himself urider 
the bona fide, though mistaken notion, of such a 
right did not make such a claim of right as ousted 
the jurisdiction of the justices. Hudson v. 
MHae, 4 B. A B. 585 ; 33 L. J., M. C. 65 ; 9 
L. T. 678 ; 12 W. E. 80. 

Held, also, that it was no defence that the 
; accused having acted without criminal intent, 
there was no mens rea. Ib, 

Upon an information for attempting to take, 
otherwise than b}’’ angling, fish in part of a 
navigable tidal river, where the complainant had 
a private right of fishery, the appellant called 
a witness who said that during 1846 or 1847 he 
had fished w-ith the appellant in the place in 
question, and had assisted him to fish there several 
times during the four years succeeding, and had 
seen him fish there once about eight or ten yeans 
ago. The appellant was aware that the lessees 
of the prosecutor had the exclusive occupation 
of the fishery for six years previous. The jus- 
tices were of opinion that the appellant had not 
shown a bona fide claim of right so as to oust 
their jurisdiction, and convicted him : — Held, 
first, that 24 & 25 Viet. c. 96, s. 24, applied to a 
navigable tidal river in which there v-as a private 
I’iglit of fisheiy. Raley v. Birch, 8 B. & S. 336 ; 
16 L. T. 410. 

Held, secondly, that the justices were justified 
in finding that the appellant had not shown a 
bona jide claim of right so as to oust their Juris- 
diction. Ih. 

Where justices convicted a party of unla^vfully 
taking fish in a private fishery, the court refused 
to issue a prohibition against their proceeding to 
enforce it, on the ground that the defendant 
claimed a right of fishing before the justices ; 
and they refused to require the informant to 
produce his title-deeds, Higains, Ex parte, 10 
Jur. 838. 

Arrest — Action for — Protection.] — The 

servants of P. apprehended the plaintlif while 
fishing in the night-time, near the mouth of the 
river Ogwen, in Carnarvonshire, in which river 
P. had a several fishery. In an action for this 
arrest they gave much evidence, to show that 
P.’s fishery included the place where the plaintiff 
was apprehended. The jury, however, defined 
the limits of the fishery so as to exclude that 
place by a few yards, but they also found that 
P. and his servants reasonably believed that it 
included that place : — Held, that they were 
entitjed to the protection of 7 & 8 Geo, 4, c. 29, 
ss. 35, 36, Hughes v. BucMand, 15 M. & W. 
346 ; 3 D. & L. 702 ; 15 L. J„ Ex. 233 ; 10 Jur. 
884. / 

A defendant formed an oyster-bed in a part of 
the Menai Btraits where persons had been accus- 
tomed to dredge for oysters. The plaintiff 
bought of a dredger a quantity of oysters, when 
the defendant, having been informed that the 



oysters were taken from his bed, gave the plain- 
ti'if into custody on a charge of having in his 
possession stolen 03'Sters. The plaintiff having 
been discharged, brought an action for false 
im|)ris(3nment, when the defendant relied on 7 c'c 
8 Geo. 4, c. 29, s. 36 ; and, in order to show that 
he acted bona fide, and under the belief that the 
oysters %vere stolen, he tendered in evidence the 
record of the conviction of a person who had 
shortly before been tried for taking oysters from 
the same bed of the defendant : — ^Held, that the 
record, merely as such, was inadmissible. Thinna.s* 
V. Rimell, 9 Ex. 764 ; 2 C. L. E. 542 ; 23 L. J., 
Ex. 233 ; 2 W. K. 418. 

“Catching” Fish during Close Season 

— Angling by Leave of Owner.]— By the Fresh- 
water Fisheries Act, 1878, s. 11, any person who, 
during the close season fixed by the act, fishes 
for, catches, or attempts to catch or kill rtij 
freshwater fish is liable to summary conviction. 
B3" the same section, its provisions shall not 
apply “to aii}^ person angling in an^’- several 
fishery with the leave of the owner of such 
fishery.” The respondent was seen fishing in a 
several fishciy, and on his being searched fish 
were found upon him : — Held, that in the absence 
of any explanation on his part, there was evi- 
dence upon which he might be convicted of 
“catching” fish. Siomiwleh v. Vanwy, 45 
L. T. 716 ; 30 W. K 79 ; 46 J. P. 613. 

The respondent was fishing with the leave pf 
the “ occupier ” of the land by the water-side : — 
Held, that he was not within the exemption in 
s. 11, inasmuch as the “occupier” was not 
necessarily the “ owner.” Ib. 

Crayfish — tTnlawM Fishing.] — By 24 &; 25 
Viet. c. 96, s. 24, •whosoever shall unlawfully take 
or destroy, or attempt to take or destroy," “ anj^ 
fish ” in any private fisheiy is liable on "convic- 
tion to a penalty. The respondent took, or 
attempted to take, “ crayfish ” in a private 
fisheiy : — Held, that he had been guilty of an 
offence under this section. Cayqill v. fhivalte, 
33 W. K. 581 ; 49 J. P. 614. 

Indictment — Taking and Carrying away 
Fish.] — An indictment lies for fishing in 
another’s private ponds and taking and carrying 
awaiy carps. Itey. v. Steer, 6 Mod. 183. 

4. Salmon Fishery. 
a. Districts. 

Formation of.] — Where justices at quarter 
sessions, under 28 & 29 Viet. c. 121, ss. 3, 4, 5, 
make application to a secretary of state for the 
formation into a fisheiy district of salmon rivers 
lying wholly or partly in their county, the secre- 
tary of state is not bound to adopt the boundaries 
as proposed by the justices, but may vary them, 
as he may be advised, and make his certificate 
accordingly. Beg, v. Grey, 6 B. & S. 65 ; 35 
L. J., M. C. 198 ; L. E. 1 Q. B. 469 ; 12 Jur. 
(N.S.) 685 ; 14 L. T. 477 ; 14 W. E. 671. 

Definition of— Certificate of Secretary of State 
—Tributary.]— The Severn fisheiy district was 
defined by the certificate of the secretary of 
state as “ so much of the river Severn and of 
the rivers Vyrn-vsy and Teme, and of all other 
tributaries of the said river Severn,” &c. The 
rivers Vyrnwy and Teme both fiow directly into 
the Severn, On an information charging the 


respondents with taking trout within the district 
without a licence, it appeared tliat tiie olfence. 
charged was committed in a tributary of a 
tributary of the river Teme: — Heiil, tiri 

words “all other tributaries” mean all others of 
the same nature as the '\yrnwy and Teme, i.e. 
those which flow directly into tlic Severn and dn 
not extend to the tributaries of tbos(.; riveu's. 
Merriehs v. CadivaUadcr, 51 L. J., M. G. 20 ; 
46 L. T. 29 ; 46 J. P. 216. 

By 28 & 29 Viet. c. 121, the limits of a river 
shall be defined, and a fishery district shall ]>e 
formed, for the purpose of the Stihnon Fishery 
Acts, a secretary of state’s certiiliaitc ue- 
scribiug the limits of the river and disti'ier, and 
by s. 3, “river” shall include “sik'Ii poi’iitui of 
any stream witli its tributaries” as may be 
declared in the certificate. Ih-ior to ist.") tlie 
Whittle Burn in tlie coiiidy of Abuihmiilrjrland 
was a tributary of the Tyne. In 1845 a water 
company, under powers given by local acts, con- 
structed works f--r the supply of water to a 
neighbouring town, by placing a dam across the 
stream of the Whittle Burn, and forming a series 
of reservoirs; the water being taken by under- 
ground pipes from the stream into tin." liighest 
reservoir, and from thence to tlie others. ’ All 
water not required for the reservoirs was allowed 
to pass down a watercourse tunning oufside the 
reservoirs into the ancient watercourse of the 
burn, down which it flowed into the Tyne. 
Sometimes all the water coming down " the 
Whittle Burn was taken into, and impouiideil 
in, the reservoirs, and none flowed into the Tyne. 
At other times all the water flowed into" the 
Tyne without having entered the reservoirs. 
There were outlets with sluices from the reser- 
voirs by Avhich surplus water flowed into the 
Tyne down watercourses also running into the 
ancient watercourse of the burn. In' 1866, the 
fishery district of the river Tyne was forined. and 
the^ secretary of state’s certificate defined tlie 
limits as “so much of the river Tyne with its 
tributaries” as was situate (inter "alia) in the 
county of Northumberland Held, that the 
reservoirs were not tributaries of' the T.vne 
within the meaning of the certificate. Ilarhktle 
V. Terry, 52 L. J., M. C. 31 ; 10 Q. B. I). 131 ; 
48 L. T. 219 ; 31 W. E. 289 ; 47 J. P. 186. S. P., 
HaU V. Reid, 10 Q. B. D. 134, n. ; 48 L. T. 
221, n. 

Jurisdiction of Justices.] — Upon an. informa- 
tion on 7 & 8 Will. 4, c. 29, s. 34, which charged 
B. with having fished for salmon in certain 
waters in which A. had a private right of fishery, 
it appeared that the place where the offence was 
committed was part of the sea shore between 
high and low water mark, and at the time the 
ofience was committed was covered with the 
sea Held, that the justices had jurisdictioTi to 
convict. BmMetoti v. Broim, 3 El. & El. 234 : 
30 L. J., M. C. 1 ; 6 Jur. (N.S.) 1298. 

Interest in Subject-Matter.]— A. was con- 
victed of an offence under the 24 & 25 Viet, 
c. 109, by three justices, of whom one was a 
riparian proprietor, another a leading member 
of the committee of an association formed for the 
preservation of salmon in the river in question, 
by whose direction the proceedings were in- 
stituted, and all three were members of the 
association : — Held, that the justices were in- 
competent to convict, being interested in the 
subject-matter of the information. Bey. v. Allen, 
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6 B. & S. 915 : L. J., M. C. 98 ; 10 Jur. (N.S.) 
796 ; 9 L. T. 761 ; 12 W. R. 422. 

Pisiiery District — Limits ■— River — ‘ ‘ Tribu- 
tary ’’—Reservoir formed by Embankment across 
Tributary.] — The river Severn fishery district 
included that river and all its tributaries. 
Under the provisions of the Liverpool Corpora- 
tion Waterworks Act, 1880, an embankment was 
constructed across the river Vyrnwy, a tributary 
of the river Severn, and a reservoir was formed 
for the purpose of supplving water to the town 
of Liverpool. The act provided for a daily and 
monthly supply of “ compensa-tion ” water from 
the reservoir into the part of the river Vyrnwy 
below the embankment : — Held, that so much of 
the river Vyrnwy as was above the embankment 
had ceased "to be a tributary to the river Severn, 
and therefore was not w\thin the jurisdiction of 
the conservators of the Severn fishery district. 

V. Tt^rry (supra) followed. Gmvye v. 
Carpeidcr, [1893] 1 Q. B. 505 ; 5 R. 266 ; 68 
L, T. 714 ; 41 W. R. 366 ; 57 J. P. 311. 

b. Rig'hts of. 

In Scotland.] — The salmon fishings in the open 
sea around the coast of Scotland, unless parted 
with by grant, belong exclusively to the crown, 
and form part of its hereditary levenue. (Jam melt 
V. ami Forests Comm 't ssloners^ 3 Macq. 

H. L. 419. 

By Barony Title and Immemorial Possession.] 

— In 1774, the crown granted to L. a barony 
cliarter to lands almost continuous on both sides 
of a river in Inverness-shire ; included were older 
baronies containing express grants of salmon 
fishing to parts of the river, some above and some 
below certain falls, also an ancient barony grant 
giving the fishing on tlie Water of Foriie, which 
was alleged to be the old name of the whole river 
from its source to the sea. From time im- 
memorial L. had exercised his possession, up to 
1862, taking all the fish in the whole river by 
means of close cruives just below the falls, which 
stretched right across the river, and which were 
narrower than then allowed by law. Above the 
falls he asserted his right (a) by occasionally 
fishing there ; (b) by, during the spawning season, 
having watchers ; (c) by making his tenants in 
their leases bound to protect the fishing, and 
prevent all others from fishing. All which he 
had done for a period much longer than forty 
years. Since 1862, when close cruives were 
abolished, he had regularly fished above the falls 
with net and coble. Neither the crown nor any 
one else had ever objected toL.’s entire possession 
of the whole salmon fishing in the river. The 
crown now, while admitting L.’s right to the 
salmon fishing below the falls to be incontestable, 
claimed, de jure corome, all the fishing above the 
falls field, affirming the decision of the court 
below, that the river here was a unum quid — one 
continuous and connected subject — and that L.’s 
entire control and enjoyment of the whole profit 
of the fish in the whole river, for a time far 
beyond the period of prescription, coupled with 
his titles, gave him the right to the salmon fishing 
within the limits and ex adverse his barony lands 
wherever situated. Lord Advocate Lomt 
(^Lord), 5 App. Cas. 273. 

Held, also, that this decision was without pre- 
judice to any right of the crown or its grantees 
to the salmon fishing ex adverse the ancient 
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barony lands of 0., which were lands on the 
banks" of the above- meutioned river intermixed 
with L.’s barony lands. IF 

See Lord Blackburn’s opinion as to the extent 
of a grant to take fish by yairs or cruives. I Ik 
at p. 311. 

Several Salmon Fishery— Reversion to Crown 
— Merger in Prerogative.] — See jJ'oiIhiimherla iid 
(^Dnhc) V. Iloyyhton, sxipra, col. 90. 

I Scotch Law— Shifting Channel— Enjoyment 
for Forty Years — Merger.]' — Where independent 
ixroprictors on the opposite bardvS of a river have 
rights respectively of fishing in the stream, each 
is entitled to fish from tiie baidc of eacli, us(|ue 
ad medium filum. If a shifting island spi'ings 
np in the channel so as to impede or embarrass 
the fishings of one of the proprietors, he must 
submit, and ho|:)e for a change. The law can 
give him no redress. But if the shifting island 
becomes fixedly annexed to, and incorporated 
with, his baidc, the peimianent accretion will 
give rise to a new medium filurn. Where a 
base right to salmon fishing has been folloxwd 
by forty years’ possession and enjoyment it is 
nnimpeaciiable. — Per Lord WestVnny : A tliin., 
snrremlered by English law, so as to piodiue 
merger, is lost and destroyed ; but a thiiig lu- 
signed by Scotch law is not lost, but simply 
surrendered to the superior. Zetland {Lari') v. 
Glover Incorporation^ L. R. 2 H. L. (Sc.) 70. 

Title by Prescription — Mode of Fishing.] — 

Tlie prescriptive forty years’ enjoyment may be 
by net and coble, as well as by stake-net. — Per 
Lord Cairns : The title, being baronial, will be a 
habile foundation for a claim to salmon fishing 
if the requisite enjoyment and user be estab- 
lished. A title by grant cum piscationibiis will 
suffice if supporteci' by the requisite eiijoymeiit 
and user. The principle that stake-net fishing is 
the ordinary and well- understood mode of salmon 
fishing in the sea cannot be recognised. — Per 
Lord Hatherley : The mode must vary from time 
to time as improvements are suggested. MoLouall 
V. Lord Advocate^ L. R. 2 H. L. (Sc.) 431. 

Recent Grant by Crown.] — Where a piece 

of land on the banks of a tidal river is ex- 
changed, the right of salmon fishing therein 
being expressly reserved, a grant in 1873 of that 
salmon fishing, though from the crown, will not 
deprive the prior owner of his right. Illchard-^ 
son v. Gray^ 3 App. Cas. 1 — IT. L. (Sc.) 

Right to Fish on one or other side of 

River.] — It would seem that even a prima facie 
title to fish for salmon on one side of a river 
will give a right of challenge against fishing for 
salmon bn the opposite side. An ambiguous 
right of fishing may, upon evidence of user, be 
construed to embrace a right of fishing for 
salmon ; and it is a mistake to suppose that for 
this purpose the evidence must establish the 
specific user of net and coble. Stuart v. 
McBarnel L. R. 1 H. L. (Sc.) 387. 

Grant of Fishings — Salmon Fishings."'— 
Salmon fishings are inter regalia ; they belong 
to the class of regalia which the crown nmy 
give away. A grant of “fishings,” merely, is 
not a grant of salmon fishings, but a grant of 
“ fishings,” merely, if followed by the requisite 
endurance of possession, wiR establish a rig] it of 
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salmon fishing, even against the crown ; for by 
the positive prescription of forty years under the 
Act 1617, c, 12, the rights of private parties are 
protected against all challenge, whether regal or 
popular. A party claiming a right of salmon 
fishings must either show a grant of salmon 
iishings, or a grant of fishings generally, fol- 
lowed, for the requisite period, by the exercise 
of the right of salmon fishing. Lord Advocate 
V. Smelair, L. E. 1 H. L. (Sc") 174. 

Eoyal Charter— Competing Grants— Posses- 
sion— Eod Pishing.]— The appellants were the 
proprietors of salmon fishings derived from the 
town of Inverness. They protluced a crown 
charter, dated 1591, purporting to be a renewal 
grant confirming to the town of Inverness ‘mil 
and whole the waters of Ness, with all the 
salmon fishings thereof fmm the stone ‘0.’ to 
the sea.” Admittedly this grant did not include 
two fishings within those limits which had ex- 
isted from a very early period under different 
grants. The respondent w'as the proprietor of 
the land “ H.,” wdiich bordered one side of the 
river Ness, and is situated nearlv equally above 
and below “ C.” He possessed oiie-half of “ H.” i 
tinder a crown charter of confirmation on I 
resignation, dated 1566, granting “Half the | 
lands of ‘ H.,’ with the salmon fishings pertain- I 
ing to the same, on the w'ater of ' K ess,’ ” with I 
an infeftmeiit taken in 1706, wiiich ran, “ Half | 
the lands of ‘ H.,’ and half the fishings.” He i 
held the other half of “ H.” under a grant wiiich I 
contained no mention of fishings. He and his | 
predecessors had always enjoyed witlioiit ques - 1 
tion^ the_ salmon fishings opposite that part of i 
“ H.” lying above “C.” There was no exact! 
description of the twm halves of “H.” The ap- 1 
}iellants claimed to have the exclusive right to i 
the fishing below' “ C.,” as against the respoii- | 
dent : — Held, that there wms no contradiction ' 
betw'een the two titles, and that the appellants i 
w^ere^ entitled to the exclusive enjoyment bekuv | 
“ 0.,” as against the respondent ; his possession 
of the lishirigs above “ C.” fully satisfving his 
title. Wa^rand v. MaeJimtvAtAo A pin Cas. 52 
— H. H(Sc.) ^ ^ 

Several Pishery — Grant of Adjoining Land — ! 
Extinguishment of Pishery.]— tSee liamllton v. ; 
Moi^grote, supra, col. 98. 

c. Keg-ulation of. 

"Weirs and Obstructions.]— nea.-t lead. 

^ Net or Pixed Engine.]— A net six yards in 

length, and one yard sixteen inches in deiith. 
and stretched across a river by means of corks 
and lead, and fastened at one end to a laro-e 
stone on the bank of the river, which keeps the 
net in its place, but gives w’ay as soon as a 
salmon touches the net, which then rolls up, and 
the salmon gets entangled and dies, is not a 
fixed engine or net temjiorai'ily fixed to the soil 
jind as such illegal, under 24 & 25 Viet. c. lOfi’ 
s. 11. Thomas v. Jone.^, 5 B. & S. 916 ; 34 L J ’ 
M C. 45 ; 11 Jur. (KS.) 306 ; 11 L. T. 450 ; 13 
VV. K. 154. 

But a net secured at one end to pole tem- 
porarily fixed to the soil on the margin of the 
channels of a tidal river, one-half of the net 
being sti etched across the channel at low w'ater 
from a boat anchored to a buo}q and the fisher- 
man in the boat w’^aitecl his opportunity, then let 


out the rest of the net, and rowed round the 
pole, thus sw'eeping tlie river, is a fixed engine 
wnthin 24 k 25 Viet. c. 109, s. 11. and 28^29 
Viet. c. 121, s. 39. aiding ’ Y. Wild, 14 L. T 
402. 

A claim to fish in tiiat way, by immemorial 
usage, is bad. Ih. 

Pixed Nets.] — The mere using of a net, 

fixed to the soil in tidal waters within the limits 
of a salmon fishery district, but wiiieh nut is not 
peculiarly an instrument for catching salmon, 
and is not fixed for that pur])ose, is not an oiTence 
under 24 & 25 Viet. c. 109. s. 1 1. Walls v. Lncas. 
40 L. J., M. C. 73 ; L. li. 6 Q. Ik ^^26, : 21 L. T. 
128 ; 19 W. K. 470. 

Stop-net.]— A fislicrman fixeil lii.s boat 

athw'art tlie current of the river by Jasiiing it at 
each end to a pole driven in ilie bed of the 
river, and the net, which was thirty feta with* at 
the mouth, and tapered to a jjoint, was stretched 
by tw'o jtoles twenty-two feet lotig. ^vl^;ch were 
tied together at the upper eiul. and ko}>t ex- 
tended (to the width of tlie net at the nuuith) 
by a pole lashed across at al«')ur .s^cven feet fr<>ni 
the upper end. The net was loweixd overho;ird 
until the two poles rested at ab<»rit eight feet 
from the upper end on the side of tiie boat, 
riie net and poles were tlius nearly cui the 
balance, and the fisherman pressed slightly mi 
the upper end, and so kejtt the net stea<,iy at 
about an angle of twelve degrees ; lie also held 
a string attached to the bottom of tlie net, and 
wiien he felt a fish he pressed down the upper 
end of the poles with both. haiid.s, using the edge 
of the boat as a fulcrum, and so raisetl the net 
out of the w'ater and cauglit the fish : — .Heh'l, 
that the stop-net w’as a fixed engine witliiii the 
definitions contained in 24 25 Aict. e. 109 

8. 11, and 28 & 29 Viet. c. 121, s. 39. frAor v! 
English Fisheries Commissioners, 40 L. J.. Q j>, 
252 ; L. K. 6 Q. B. 561 ; 24 L. T. 702 ; 19 W. R. 
1083. 

Right to Take or Destroy.]— ITnder 24 & 

25 Viet. c. 109, s. 11, the right to take posses- 
sion of. or destroy any engine placed or used for 
catching salmon in contraveiition of tliat section, 
extends to all persons, and is not limited to con- 
servators or overseers ap})ointed under s. 33. 
Williams v. Blaekwall, 2 H. & C. 83 ; 32 L. J., 
Ex. 174 J 9 Jur. (N.S.) 579 ; 8 L. T. 252 ; 11 Ih 
621. 

Forfeiture of Net.]— By 24 & 25 Viet. 

c. 109, s. 21, no person shall tislvfor, eatch, or kill 
[ by any means other than a rod and line any 
, salmon betw^een 12 o’clock at noon on Saturday 
and 6 o clock on Monda}’' morning ; and any per- 
j son acting in contravention of this section shall 
! forfeit all fish taken by him, and any net or 
' movable instrument used by him in taking the 
same, Twm men fished for salmon with a, net 
during the prohibited hours, but they did not 
! eatch any fish :— Held, that the net having been 
used for the purpose of taking salmon, it had 
become forfeited. Ihdter v. Harris, 45 L J 
M. C. 103 : 1 Ex. E. 97 ; 33 L. T. 825. 

The WTiter-bailiff of the river Thames has 
no right to take the nets of a person fishing in 
his own fishery. Buhrooh v. Goodere, 3 Burr 
1768. 

— Position changed.]— A lord of a manor 
.claimed to be entitled to use reasonable fixed 
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engines in a river in reasonable places within the 
manor. In support of the claim he produced 
certain bid documents showing that there had 
been a fishery from the earliest times in that 
j}art of the river. He also gave evidence to show 
that for many years previously to 1844 fixed 
engines Jiad been used in various hollows formed 
im the sands of the river. That at that time a 
wall was built to improve the navigation under 
an act of parliament, by whicli the rights of all 
lords of manors were expressly saved, and that 
through the building of the wall the bed of the 
river was changed, and convenient hollows for 
placing the engines were formed close to the 
wall. That previously to 1844 the engines were 
never placed nearer than 200 yards to the place 
where the wall now stands, but it did not appear 
whether there were then any hollows worth fish- 
ing within that distance. That since that time the 
fixed engines had been placed in holloA\'s close 
to the wall, and had never been placed on the 
sites where they had been used previously to 
1 844. In a case stated by the commissioners for 
the opinion of the court wlietlier they were bound 
as matter of law to find that the claimant was 
entitled to use the fixed engines as claimed : — 
Held, that it was a mixed question of fact and 
law whether the using the engines in j)laces since 
1844 different from tiiose in which they had been 
used previousl.y amounted to an enhancement of 
the engines, and tliat the commissioners were 
not, therefore, bound as matter of law to find 
that the claimant was so entitled. ItawHtorne 
V. Baoliliomt., 37 L. J., C. P. 26 ; L. li. 3 0. P. 
67 ; 17 L. T. 441 16 W. E. 249. 

Permanent Structure Erected before the 
Passing of the Act.]— Section 15 of the Salmon 
Hishery Act, 1873, enacts that no person between 
the 1st day of January and the 24th day of 
June shall place in any inland water "any 
device whatsoever to catch or obstruct any fish 
descending the stream. A permanent structure 
lor the purpose of catching eels had been erected 
at a weir upon a river before the passing of tlie 
above-mentioned act. The nature of such struc- 
ture was as follows : — There were flood-gates or 
shuttles in the weir, and a grating of iron bars, 
tlirough which the eels could not pass, was fixed 
below such flood-gates. AVheii the iiood-gates 
were raised the rush of water through them car- 
ded the eels on to and over tlie end of the grat- 
ing into a trough, which communicated with a 
well from which they could not escape. The ap- 
pellant, on a day between, the 1st of January 
and the 24th of June, 1882, raised the flood- 
gates and so brought the trap into action, with 
the result that eels were caught in the trap : — 
Held, that by so doing the appellant had been 
guilty of an offence within the above-mentioned 
section. Briqqs v. Sumiwlok, 52 L, J., M. C. 63 : 
10 Q. B. H. 510 ; 31 W. E. 565 ; 47 J. P. 564. 

Mode of EisMng lawfully Exercised at Time 
of Passing of Act.] — In answer to an informa- 
tion under 24 25 Viet. c. 109, s. 11, for catch- 

ing salmon with fixed engines in tidal waters, 
‘vyhere all the queen’s subjects have a right to 
fish ill the ordinary way, the defendant gave 
evidence that liis father and his family and 
others of the ])ublic had for more than forty 
years been accustomed to fish for salmon in 
the locus in quo with stake nets ;----Held, that 
this was not evidence of any ancient right or 
anode of fishing, lawfully exercised at the time 


of the passing of the 24 & 25 Viet. c. 109, within 
the exception in s. 11. Bectm v. Bird^ 12 L. T. 
306. 

The owner of a several fishery in a navigable 
and tidal river claimed a right to use putchers 
and stop-nets (vrhich it was admitted were fixed 
engines within 28 & 2i) Viet. c. 121, s. 39), for the 
pur})Ose of catching salmon. The putchers and 
stop-nets had been in use for forty-five jmars up 
to 1 862 ; there was no evidence of previous user, 
nor Avas there any evidence to the contrary. The 
commissioners having found the putchers and 
stop-nets illegal : — Pleld, that the user for forty- 
five years did not raise a conclusi\'e presumption 
of law that the putchers and stop-nets had been 
used from time immemorial and were not of re- 
cent origin. Ilolford v. (teorqe, 37 L. J., Q. B. 
185 ; L. E. 3 Q. B. 639 ; 18 L.‘ T. 817 ; 16 W. E. 
1204. 

Held, also, that the 2 Hen. 6, c. 15, prohibits 
not only the use of nets which are permanently 
fixed day and night, but also those which are 
fixed for intein^als of time only, if they obstruct 
the navigation of a riA^er and the passage of fish. 
Ih. 

Iiic[uiry as to Eight to Fish with Bag-nets.] 
— A ].>riiria facie title to fish Avlth bag-nets, under 
26 & 27 Viet. c. 114, s. 4, must be sliowm to the 
ins[)ectors of fisheries before they can be required 
to hold an iiiquiiy as to the applicant’s right to 
fish Avith bag-nets ; and unless such a title shall 
have been so shoW]i, the court will not grant a 
maudarnus to compel the inspectors to hold such 
an iaquirv. lieij, v. Irish Msherles Inqyeetors^ 
Ir. E. 10 C. L. 2i3. 

Production of Certificate.] — On the hearing 
of a summons against a person, not the OAvner 
of a several fishery, in the Aviiole of the river 
fished in, for AATOugfuHy using a fixed net in a 
}>art of the river less than three-quarters of a 
mile Avide, the justices are not concliuled by the 
])r(>(.luction of a certificate from the inspectors of 
fisheries, stating merely that the net Avas duly 
erected in pursuance of the 5 ^ 6 Viet. c. 106, 
Alc.rander v. Shield Ir. E. 6 C. L. 510. 

Bistance from Eiver — How Measured.] — In a 
lo -al fishery act, to [dace nets Avithin a river Avas 
an offence, and the river Avas described to exteiul 
four miles along the sea-coast from a certain pier. 
In another part of the statute, a distance was 
described as being in a straight line from another 
point; but the AA’ords “ straight line” were not 
used as regards the four-mile limit. W. com- 
mitted an offence, and if the straight line Avere 
adopted he Ax-as Avithin the four miles ; but if tlie 
sea-coast line Avere adopted he AAmuld not be 
Avithiu that limit : — Held, that in iiieasuring 
along the sea-coast the measurement ought to 
foil )Av the line of coast, and that the meisure- 
ment in a straight line AA'ould be incorrect. 
Tweed Cjmint.^iiloneris v. 46 J. P. 760. 

Ancient Weir~2 Hen. 6, c. 15.]— Semble, a 
weir Avhich does not destroy fish fry or impede 
navigation, an I Avhich has" existed from- time 
immemorial is not certainly illegal under 2 Hen. 
6, c. 15. llohsjti V. Mabi/mm. 'S DougL 307. 

Mouth of Eiver— What is.]— Upon an issue, 
AAdiether persons had wrong! ally fislieil for salmon 
by means of stake-nets placed ‘in situations pro- 
hibited by statute, where the question Avas, Avhat 
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was to be considered river and what sea, a 
direction that the thing to be looked to is the 
fact of the absence or the prevalence of the fresh 
water, though strongly impregnated with salt, is 
erroneous. The mouth of a river comprehends 
the whole space between the lowest ebb and the 
highest fiood-m ark. Sorne v. Machenzie^ 6 (Jl. <k 
T^.^628. 

Size of Net.] — S., a fisherman, was using a net 
of small mesh in a salmon fishery district, with- 
out a licence. He shot the net several times in 
places where salmon are usually caught, and the 
net was calculated to catch salmon, but he was 
fishing for sea fish, and when he caught salmon 
he threw them out of the net, retaining only the 
sea-fish Held, that the justices were right in 
convicting B., for as the net was calculated to 
catch salmon, and was so used, it was imma- 
terial whether salmon were caught or intended 
to be caught or not. Short v. Bastardy 46 J. P. 
580. 

The 1 Eliz, c. 17, s. 3 (repealed as to salmon, by 
24 25 Yict. c. 109, s, oO) prohibits fishing, 

except with a net “ whereof every mesh, or mask, 
shall be two inches and a half broad:” — Held, 
that the breadth of two inches and a half is to be 
measured by the length of thread between the 
adjacent knots. Thontos v. Evans, EL Bl. El. 
171 : 27 L. J., M. G. 172 ; 4 Jur. (N.s.) 710 ; 6 
W. R. 497. 

Knowledge of Offence.] — Information charg- 
ing A. with having in his possession the young of 
salmon, to wit, samlets, contrary to 24 25 Viet, 

c. 109, s. 15 ; the justices dismissed the informa- 
tion, on the ground that A,, though be had taken 
samlets, and had them in his possession, did not 
know that they were samlets : — Held, that the 
information was rightly dismissed. Ilojjton v. 
Thlrlwall, 9 L. T. 327 ; 12 W. R, 72. 

Salmon— Unlawful Taking.]— Section 22 of the 
Salmon Fishery Act, 1873, by which the taking 
of salmon by means other than a licensed instru- 
ment is prohibited, refers only to taking living 
fish. Gazard v. Coolte, 55 J. R. 102. 

risking “for trout” — Using rod without 
licence— No intention to catch trout.] — By s. 35 
of the Salmon Fishery Act, 1865, any person 
fishing with a rod and line “ for salmon (or 
trout) ” without a proper licence shall be liable 
to a penalty. The respondent was fishing for 
bait with a rod and line without a licence, with 
no intention of catching prohibited fish : — Held, 
that he was not guilty of an offence under s. 35. 
Marshal, I v. Miahardson, 58 L. J., M. C. 45 ; 60 
L. T. 605 ; 16 Cox, C. C. 614 ; 53 J. P. 596. 

By-Law — Validity of.] — By suh-s. 11 of 
s. 39 of the Salmon Fishery Act, 1873, it was 
provided that a board of conservators might 
make by-laws for tlie better protection, preser- 
vation, and improvement of the salmon fisheries 
within their district, to regulate during the 
annual and weekly close seasons the use within 
any river of nets for fish other than salmon, when 
such use at such times was prejudicial to the 
salmon fisheries. A board of conservators made 
a by-law that it should not be lawful for any 
person to use any net whatever inside the, bar in 
any public water of their fishery district, except 
a trawl net, between the 1st Dec. and the 30tb, 
of April, both inclusive. Upon an information 
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under the above by-law against fishermen for 
using a drift net inside the bar in a public water 
of the said fishery district on the 13th April, the 
magistrates found as a fact that^trawl nets could 
not be advantageously used by fishermen in that 
part of the river, and that certain other kinds ot 
nets could be used without prejudice to the 
salmon Held, that the said by-law was ultra 
vires and invalid, and that the conservators had 
no power under sub-s. 11 of s. 39 of the balinoii 
Fishery Act, 1878, to make a by-law which was. 
not a mere regulation, but an absolute |}rohibi- 
tioii, for a defiinte time, of the use of nets which 
were not prejudicial to the salmon ^fisliery. 
Pldler V. Berry, 59 L. T. 230 ; 53 J. P. 6. 

Fixed Engine — Evidence of Ownership.] — 
The defendants, who were charged with nsing a 
fixed engine for catching salmon contrary to tlie 
Salmon Fishery Acts, were seen in salmon waters, 
to tie one end of their trammel net to the bank 
and the other end to the boat, and there leave 
it for fifteen minutes. The justices held it was. 
a fixed net, but dismissed the information for 
want of evidence as to ownership : — Held, that 
possession was good prim a facie evidence of 
ownei'ship, and that tlie justices should have con- 
victed. Vance v. Frost, 58 J. P. 398. 

Setting of Nets— Costs to Informer— Destruc- 
tion of Nets.] — Held, that under 1 Geo. 1, st. 2, 
C.18, s. 14, a man maybe convicted for setting a 
net with intent to prevent salmon going up a 
river to spawn, although the net be_ not fixed 
permanently with stakes or otherwise to the 
ground ; and that though the ofience be com- 
mitted partly in one ownership, and partly in 
another, the conviction is good which states the 
offence to have been committed in one owner- 
ship only ; and that costs might be awarded 
to the informer ; and tliat . the conviction was 
not bad foi' nut ordering the net to be de- 
stroyed. Bey. v. Ponifret, 4 W. R. 206. 

By-law prohibiting all Nets — Question of 
Fact — Invalidity.]— A by-law, made by a board 
of conservators, prohibited all nets used for ffsh 
within certain limits. The justices found as a 
fact that some nets there used were not preju- 
dicial to salmon, and held that the by-law was 
in excess of the powers given by s. 39 of the 
Salmon Fishery Act, 1873" : — Held, that the jus- 
tices were right, and that they were the proper 
judges of the fact whether nets prejudiced the 
salmon fisheries. Wood v, Ventoa, 54 J. P. 662 
—D. 

Production of Warrant by Water Bailiff.] 

— A water-bailiff, before searching J.’s boat] 
told him that he had his warrant of appoint- 
ment ill his hand, and offered it to be read, 
but as it v'as dark, J. said he could not read 
it: — Held, that the justices were wrong in 
refusing to convict J. for resisting the water- 
bailiff on the ground that the instrument of his 
appointment had not been produced pursuant to 
s. 36 of the Salmon Fishery Act, 1873. Coioler 
v. JfW6V54 J. P. 660. 

Powers of Water Bailiff — Obligation to 
produce Appointment.] — A water-bailiff ap- 
pointed under the Salmon Fishery Acts, lh-65, 
1873 (28 & 29 Viet. c. 121, and 36 & 37 Viet, 
c. 71), is bound before attempting to exercise 
his power of searching boats, &c., used in fishing 
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to produce the instrument of his appointment. 
Barnacott or Parmcott v. Pamnore, 56 L. J., 
M. G. 99 ; 19 Q. B. D. 75 ; 35 W. E. 812 ; 51 J. ?. 
821. 

Width of Cruives— Salmon fisheries (Scot- 
land). Act,’ .1862.] — See Fife (BuJte') v. Oeome, 
21 'Gt. of Sess. Gas. (4th ser.) 549. 

Authority to Prosecute — Fresh-water Fishery.] 
— The appellant was summoned for fishing with- 
out a licence, in a fishery district subject to a 
hoard of conservators, upon the information and 
complaint of the respondent, a duly appointed 
water-bailifi: in the emplo^micnt of the board. 
It was not |)roved that the respondent was 
authorised by the board to institute the pro- 
ceetliiigs : — Held, upon a case stated by justices, 
that the penalty for the offence could only be 
reco^X'red by the board of conservators, and, 
therefore, the respondent was not entiiled to 
institute the proceedings, and the appellant wars 
not liable to be convicted. Andemon v. Jlamlhi, 
59 L. J., M. C. 151 ; 25 Q. B. D. 221 ; 63 L. T. 

168 ; 17 Gox, C. G. 129 ; 54 J. E. 757. 

Water Bailiff.] — Section 13 of the Fisheries 
Act, 1891, enables a water bailiff to lay the 
information and recover penalties without the 
e-xpress authority of the board of conservators by 
whom he is employed. That section overrules 
the decision in Anderson v. ITamlin, supra. 
Pollock V. Mms, 63 L, J., M. G. 116 ; 10 E. 

169 ; 70 L. T. 378 ; 17 Gox, C. C. 737 ; 58 
J. P. 527. 

Limits defined by Certificate of Secretary of 
State — ‘‘Tributary.’’] — Where in the certificate 
of the secretary of state given under the Salmon 
Fishery Acts, 1861 to 1873, a fishery district is 
defined as comprising a river “ and all its tribu- 
taries,” the word “ tributary ” includes all 
streams flowing directly or indirectly into that 
river. Brans v. Oimn.^ 64 L. J.. M. C. 59 ; 
[ 1895] 1 Q. B. 237 ; 15 E. 228 ; 72 L. T. 54 ; 43 
AV. E. 237. 

Fishing with Stake-nets— Scottish Law.] — 
Fishing wd til stake-nets on the sea- coast near a 
river mouth is not prohibited hy Scottish 
statute or common law. Grantees from the 
crown of a fishery with net and coble cannot at 
the suit of owners of a river fishery be restrained 
from fishing w'ith stake nets. Alutore v. Forhes, 
4 Bli. (K.S.) 485. 


d. Weirs and Obstructions. 


of thus raising the embankment was, not to pre- 
vent or to substantially impede the passage of 
salmon, although it did to some extent delay 
them and alter the course which they would take 
in ascending the estuary, and so facilitated their 
capture by the proprietor Held, that the: 
raising the embankment was not an illegal ob- 
struction within the meaning of the Salmon 
Fishery Acts. Sutherland (I) like') v. Eoss, 3> 
App. Gas. 736. 

A fishing mill-dam is a fishery within 24 & 25 
AGct. c. 109, s. 20. Hodgson v. Little, 14 C. E. 
(N.S.) Ill ; 32 L. J., M. C. 220 ; 10 Jur. (N.S.> 
46 ; 8 L. T. 358 ; 11 \Vh E. 782 ; 9 Cox, C. C.. 
327. 

A proprietor or an occupier of a fishing mill- 
dam on a salmon river is bound by 24 & 25 Viet, 
c. 109, during the close season, to remove all, 
obstructions to the free passage of fish up the 
stream, even though he has ceased to use the 
dam for the purpose of fishing. Ih, 

It is no answer to a complaint against an occu- 
pier of a fishing mill-dam, under 24 & 25 Yict. 
c. 109, s. 20, for not lifting or removing the 
hatches or sliding doors of his fishery during the 
close season, that the doing so would to some 
degree injuriously affect, but not ruinously, his. 
milling power. IIod//son v. Little, 16 0. B 
(N.s.)l98 : 33 L. J., M. C. 229 ; 10 Jur. (N.s.) 
9.33 ; 11 L. T. 131 ; 12 W. E. 1103. 


FisMng near,] — The 24 k 25 Viet. c. 109,. 

s. 12, absolutely prohibits the catching or at- 
tempting to catch, except by rod and line, any 
salmon within fifty yards below any dam, unless, 
it has attached to it a fish-pass, notwithstanding 
any ancient right by charter, grant, or imme- 
morial usage of fishing in a salmon-cage. Mo’uUon 
V. Wllhif, 2 H.<k C. 25 ; 32 L. J., M: C. 164 ; 9- 
Jiir. (KS.) 472 ; 8 L. T. 284 ; 11 W. B. 670 ; 9 
Cox, C. C. 318. 


Eemoving Obstruction.] — Where a dam had 
been used as a fishing mill-dam up to a date 
subsequent to the passing of the Salmon Fishery 
Act, 1861, but the use of it for fishing purposes- 
was then abandoned and all appliances for 
fishing removed : — Held, that the dam had 
ceased to be a “fishing mill-dam” within the 
statute, and had become an ordinary mill-dam,, 
and that consequently s. 20 of the Salmon Fishery 
Act, 1861, did not apply, and the occupier of the 
dam was not bound to remove obstructions to» 
the free passage of fish as required by the section. 
BossHer v. Pike, 48 L. J., M. C. 81 ; 4 Q. B. D. 
24 ; 39 L. T. 496 ; 27 AV. E. 339. 


Application of 24 & 25 Viet. c. 109.] — The 24 k 
25 Viet. c. 109, s. 12, which annexes the condi- 
tion of having a free gap to the continuance of 
existing weirs, though general in its terms, is ap- 
plicable only to such weirs as come within s. 27, 
i.e. weirs not extending beyond the middle of the 
stream, liollc v. Whyte, 8 B. & S. 116; 37 
L. J., Q. B. 105 ; L. 11 3 Q. B. 286 ; 17 L. T. 
560 ; 16 AV. E. 593. 

What Obstruction Illegal.] — A proprietor of 
salmon fishings in an estuary opposite his estate 
restored the foreshore by an embankment sixteen 
inches higher than the original, which had been 
swept away by the tide, and this he did for the 
legitimate purpose of confining the river to its 
proper channel, and to protect his shore, and not 
as a device to obstruct or catch fish. The effect 


AVhen Dam Unused.] — B. was charged before: 
justices, under s. 22 of the Salmon Fishery Act, 
1861 (24 tfc 25 A^ict. c. 109), with omitting to- 
maintain a clear opening of not less than four 
feet wide through the crib, box, or curve of ch 
fishery occupied by him, during the weekly close: 
time. His inill-dam had been a fishing mill-daia 
before 1859, and there were now the remains of 
a box with fenders over openings of the required 
size. But part of the old box was broken away ; 
there \vere no internal appliances, and the boic 
had ceased to be used, or capable of being used,, 
for catching fish. A certificate of the fishery' 
commissioners in 1871. however, referred to this- 
dam as a fishing mill-dam, but there was no- 
evidence of any alteration since the pasvsing of 
the act. hy which increased obstruction to iisb: 
was created Held, that this darn had ceased 
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to be a fishing mill-clam before the said act ; that i a balk had been put to enable the fish to get over 
8. 22 did not' apply, and that the justices were it ; anil they could by means ot an artihcial pass 
right in dismissing the charge. Pilia v. Boulter, get through it when it was lifted. But when 
t> 7 ' T rn /*o- was shut salvnoii could not ]uinp over the dam. 

When the balk was shut the whole of the water 
In wliat Eivers.l—Although the provision of the river passed down the mill race, and the 
in Ma£?iia Cliarta prohibiting the putting down river below the dam for about two-thirds ot a 
of weirs in rivers ‘is general, that generality is mile was noaiiy dry ; during the night the baik 
restrained by 25 Edw. 8, 45 Edw. 8, 1 Hen 4, was usually left open. Durnig flood the ballova^ 
P. 12. 4 Hen." 4, c. 12, and 12 Edw. 4, c, 7, and kept open night and daj^. ihei^ was no a})- 

therefore there may be fishing-weirs in non- pliance for catching lish placed behind or as part 
navigable rivers, of which the easement has been of the mill-dam. In their efiorts to get up to 
acquired since 12 Edw. 4, c. 7. JloUe v. Whyte, the dam the salmon were tound lyiiig ni^ small 
■sunra ; and see Uotmm, v. lloUrmn^ col. 111. pools below the dam, and tlie propiieloi^ caught 
The provisions of Magna Charta and of the them, but not for sale. The commissioners tound 
•other earlv statutes (including 17 Eic. 2, c. 9, that the dam had been used by the owner tor 
.and 12 Edw. 4. c. 7), wfliich prohibit weirs, apply catching fish, and that it hindered the lish tiom 
•only to navigable rivers. Lemmfield (^Lordr) v. passing up the river ; and made an o_rder by 
LnMdale (jiarl^ 89 L. J., 0. P.305; L. E. 5 which it \vas rendered nicapable of catching hsh ; 
€. P. 557 ; 28 L.’t. 155 ; 18 W. E. 1155. —Held, first, that tlioiigh the dam was erected 

’A fishinVndll-dam was erected between 1741 in coiitravention of the 1 Geo. l,st. 2, c. 18, s. 14, 
,and 1751, "in a river above the flow of the Tide, a right to it by prescription might be acquired, 
and where the river was not navigable. For Garnett v. 7A/cMc?/.s-c, 8 B. A i ’ 

isixtv years before and as far back as living Q. B. 1; L. E. 3 B. 80; 1/ L. i. 1<0; . 0 

memory could go, it had been used in siibstan- W. E. 20.1. ^ • -n 

tiall}’’ the same w'ay as it was used in 18(51 : — .Ideld, secoiidl}", that it was not a fishing miii- 
Held, that the fishing mill-dam was not a public dam within 24 25 Viet. c. 109, s. 4, and there- 

iiuisance. Ih, b;>rc the fishery commissionei’s had no junsiUc- 

tion under 28 tk 29 Viet. c. 121, s. 42, to order 
Evidence of Eight.] — Held, also, tliat, as it to be rendered incapable of catching fish, 
.n grant may be [) roved either by production of Ih.' 

the Q'rant itself, or by evidence of enioymeiit w • tt i ^ 

<;onststent oi.lv with Ixe existcuce of such a Conversiou to a Stone Weir.]-pito 
irrant, and from which it may be presumed, the dee<ls recogmsiiig a right in 
iommissioners were bound, on the evidence, to estate to have a weir 
find that the right to the fishing mill-dam existed fish, it it appears that 

bv gn-ai It from all the proprietors whose interests made of brushwood througn which fish might 
•could be affected bv the fishing mill-dam, and escape into the upper part of tlie river, he cannot 
■consequently that 'the fisliing mill-dam ivas “ 71 ^^ it i'ho a stone weus ivhe^ 

■“ lawfully in use” at the time ot the passing sibility ot escape is dcbaiied, though the hsh 

of the Salniou Fishery Act, ISCl, by virtue of a imght still cap over in flood ti> e _ II M v. 

grant, within s. 12. II. Ilcnil/ij, ‘ l-'ist, I'Jo ; ,1 bmitli, ^4-1 , b B. B. 


Acquisition of Eight.] — A right to fi,shing- 
weirs in private waters on noii-navigable rivers 
may be acquired by grant from other riparian 
.owners, or by enjoyment, or by any other mb;:! ns 
by which such rights may be constituted. II die 
V. Whyte, supra. 

Sem’ble, that the claim to such a fishing ’'lill- 


Prosecution for Constructing new Weir.] — 
The SLii've}- contemplated by 5 tic (5 Viet. c. 1(H>, 
s. (58, is not a condition precedent to the main- 
tenance of a prosecution for consti'uctiiig a^new 
weir across a salmon river in violation of the 
provisions of that section. ; but, as no penalty is 


Somble that t ie Claim 0 suen^ ^ subject of an indictment and 

dam iswithm BicJresCT^^^^^^ a’ summary p.-oceediiig before a magis- 

«. ,1). LfCoiiJieU iLord) v. Lo,Me (A./O, Xac:au„/i 1. 6florum/, Ir. 11. 10 C. L. 

.supra. 

A (jualified easement, as to use the weir for 

fishing purposes, when the whole body of water Damage to Upper Fishery by Weir below.]— 
is not wanted for the use of the mill, may be im- jJamUtiui v. JJoneaal (Marquli), 8 Eidgw. 
quived by user for the time required to couter • 

-easemciits in respect of water. Jlulle y, \v nyte, ^ ' 

5^ Licences. 


Alteration.]— A fishing- weir having ex- 
isted for so long a time, could not be said to be 
illegal in consequence of the alteration being 
made by cuitiiig through the island, and by 
•erect iiig*thc lower fenders anl needles. Ib. 

Jurisdiction of Commissioners— irlill-dam.] — 
'The owners of a dam in the Kibble, Avhere it 
was not navigable, in connection with a mill, 
were the owners or lessees of the land on both 
.sides of the river between the dam and the point 
where the water after passing through the mill 
was returned to the channel. The dam was built 
since 1 Geo, 1, st. 2, c. 18, and had been raised 
to its present height since 1829 ; at one end of it 


To use Putts.] — A person who had no licence 
under 28 & 29 Viet. c. 121, s. 83, put down in. a 
salmon fishery seventy i.)utts, with circles in 
them, tliat is', wire gratings which could be re- 
moved at pleasure, and which, when in the putt, 
prevented salmon from entering, and alleged he 
laid down the initts for the purpose of catching 
shrimps and flat fish — Held, that he was liable 
to a penalty, as it was made unlawful for any 
person to use putts in a salmon fishery for any 
purpose without a licence. Zyne v. Leonard, 
9 B. (k S. G5 ; L, E. 8 Q. B. 15G ; 18 L. T. 55 ; IG 
W. E. 5(52. 

To use Nets— Stranger helping.]— Under 28 
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k 29 Viet. c. 121, a licence may be granted to a 
}:)ersoii for the use of a net for catching salmon, 
and a penalty is imposed upon any person for 
using a net without such licence. And where 
A. and B. had each a licence for the use of a net, 
and on a certain day they and ;two others were 
together using two coracl^-nets, each of which 
required the assistance of two persons, and A. 
and B. were using one net, and the two other 
persons, who had no licence, were using another ; 
the justices (upon an information against tliesc 
two) found that no fraud was intended, and as 
one of tlie licences would have conferred the 
right to the assistance of one of the two persons, 

■ and the two licences therefore would have pro- 
tected all four, they dismissed the iiiformation. ; — 
Held, that they were right. Zewls v. Arthur, 
24 L. T. 06. 

Trout Licence — Hod and Line — iSfight Line.] — 

In a lishery district the scale of licences in- 
cluded, for trout rod and line, hv. ; for the use of 
night lines, i^>s, L. took out a rod and line 
licence, and also, without further licence, used a 
night line. On being charged for fishing with- 
out a licence for night line, the justices held the 
rod and line licence to inclucie use of a night 
line : — Held, the justices were wrong. Wdliamn 
T. Zoug, i)7 J. P. 217. 


Exposing Eels for Sale— Close Season— Eels 
caught out of England.]— The 4th sub-s. of the 
11 section of the Hresliwater Phsheries Act, 
1878, which forbids the sale or exposure for 
sale of freshwater fish during the close season, 
applies to fish caught beyond the limits of that 
part of the United Kingdom to which the act 
applies. Price v. Bradley, or Bradley v. Pidee^ 
.55 L. J.,, M. C. 53 ; 16 Q. B. D. 148 ; 63 L. T. 
810 ; 34 W. R. 105 ; 50 J. Pf 150— D. See nam 
49 Viet. c. 2. 

Oysters — Sale— Taken in French and relaid 
in English Waters.] — Oysters imported alive 
from foreign oyster-beds and rclaid for purposes 
of storage in English waters, although remaining 
ill the English waters for several months, are 
oj^sters “taken witliin the waters of a foreign 
state” within the proviso to s. 4 of the Fisheries 
(Oyster, Crab, and Lobster) Act, 1877, and a 
person who has lifted them from the English 
waters and sold them during the close season 
cannot be convicted of an offence under that 
section, llohertsoii y. Zahnsan, 62 L. J., M. C. 
1 ; [1893] 1 Q. B. 129 ; .5 R. 108 ; 67 L. T. 560 
41 W. R. 223 ; 17 Cox, C. 0. 580 ; 57 J. 1\ 39 
--D. 

7. Whale P’ishery. 


To use Kight Lines, when Necessary.] — The 
appellant set night lines in, a river situated in a 
fishery district, subject to the control of a board 
■of conservati ,)rs, with tlie intention of catcliing 
eels. No trout were caught, but the lines were 
reasonably calculated to" catch trout Held, 
that the appellant was bound to take out a 
licence to use the lines. IZll v. Georae, 44 d. P. 
424, 

Colchester Oyster Dredgers.] — See MllU v. 
Colcheder Corporation, supra, col. 88. 

Licence to Fish with ‘‘a rod and line” — 
Licensee Fishing with Three Sods and Lines at 
the same time.] — A licence to fish with “a rod 
and line” is not a general licence, enabling the 
liolder to fish with more than one rod ami line 
at the same time. Comhridqe v, Harrison, 64 
L. J., M. G. 175 ; 15 R. 327 ; 72 L. T. 592 ; 59 
J. P. 198, 

6. P'ENCE Season. 

Eels.] — The Thames Conservancy Act, 1861 
■(27 k 28 Viet. c. 113), s. 65, empowers the con- 
servators to make by-laws for “ determining the 
times during which the taking of any particular 
or specified kinds of fisli shall not be practised.” 
One of the by-huvs was as follows : — “ Tlie 
following respective periods shall be deemed to 
be tl.ie fence season in the upper river, that is to 
say, — [a7) P'or salmon, salmon- trout, and trout, 
the period between the 10th September in each 
3mar and the 31st March following, both inclu- 
sive, — (6) For pike, jack, perch, ’roach, rudd, 
bnrbel, bream, cliub, carp, tench, grayling, 
gudgeon, pope, d.uce, crayfish, bleak, minnow, 
iind every kind of fish known as river fish (ex- 
cept salmon, salmon-trout, and trout), tlie period 
between the 14th February in each year and the 
31st May following, both inclusive”: — Held, 
that “eels” were included in the general words, 
every kind of fish known as riveiGlsh.” A'ood- 
hou.se V. Etheridge, L. R. 6 C. P. 570 ; 24 L, T. 
709. 


To whom Fish belongs.]— Unless he who first 
strikes a fish continues his dominion until he has 
reduced it into possession, any other person who 
kills it acquires the entire pro})erty. Feominga 

V. Greiuille (^Zord'), 1 Taunt. 241 ; 9 R. R. 
760. And see Zitiledale v. Seaith, I Taunt. 
243, n. 

By the custom of the whale tisbeiy among the 
Gallipagos islands, he who strikes a whale with 
a loose harpoon is entitled to reeei^'e half the 
produce from him who kills it. Ib. 

By the usage of the whale fishery, a fish is to 
be considered as a fast fish, whicli is attached by 
any means (such as the entanglement of the line 
round it) to the boat of the first striker, though 
the liarpoon does not continue in the body of the 
fish, and this is a more reasonable usage than, 
that mentioned in a note in tlie case of Fen^ 
uings V. Greurllle (^Zord'), in 1 Taunt. 243. 
Hogarth v. Jaehson, 2 C'ar. P. 695. 

If, while the fish is fast to the harpoon of the 
first striker, another unsolicited so disturbs the 
fish that she breaks from the first harpoon, and 
then he strikes her himself with a harpoon, and 
secures her, the fish belongs to the first striker. 
Skiuuer v. Chnp)man, M. k M. 59, n. 

By the general custom of the Greenland whale 
fisheries, a wdiale does not become appropriated 
by merely being harpooned ; it is necessary that 
the line shoukl remain attached to the boat. 
The whale is then a fast fish. If the line gets 
detached the whale becomes a loose fish, and is 
consequently the lawful })rey of any one who 
cajitures and secures it. Aherdeeu Aretie Co. v. 
Sutter, 4 Macq. H. L. 355; 6 L. T. 229 ; 19 

W. R. 516. 

Premiums under 28 Geo. 3, c. 20.]— The time 
for ships engaged in the southoni whale-fishery 
to be out on their voyage, in order to gain the 
premiums under 28 Geo. 3, c. 20, was fourteen 
lunar months from the time of their clearing out, 
without regard to the time of their actual sailing. 
ZacoiL V. lioojger, 6 Term Rep. 224 ; 1 Esp. 246. 

R. a. M* 
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FIXTURES. 

1. What are, 

a. Generally, 119. 
h. Trade, 122. 

c. Agricultural, 12(u 

d. Useful or Ornamental, 127. 

e. Between Heir and Executor, 129. 

/. Between Tenant for Life and Kemainder- i 
man, 130. 

2. When JlenW'caMe, 131. 

3. Contra cU respect im/. 

a. Between Landlord and Tenant, 131. 

Sale and Assignment, 142. 
e. Mortgage. 

i. Of Ereeholds, 144. 

11. Of Leaseholds, 146. 

iii. Of Fixtures, 148. 

iv. Other Matters, 150. 

4. Reco very of Fixtures or their Value, 151, 

5. Ristrai/ii/iy. — iSee Distress. 

6. Efi'eetof Banhrnptey on. — See BANKRUPTCY. 

7. EeelesiastUril. — "iee ECCLESIASTICAL Laiv. 

8. Stealing .—‘See Criminai. Law. 

9. Rill of Sale over. — See Bill op Sale. 

1. What are. 
a. Grenerally. 

Affixed to Freehold.] — By the word “ fixtures” 
the court understood such things as are ordi- 
narily a (fixed to the freehold for the convenience 
of the occupier, and which n)ight be removed 
without material injury to the freehold, and the 
removal of ^vhich by a tenant would not give a 
ground of action to the landlord. Barclay, Ex 
parte and In re, 5 De G. M. A G. 403 ; 25 L. J., 
Bk.^1 ; 1 Jur. (N.S.) 1145 : 4 W. K. 80. 

Where the owner of the inheritance annexed 
thereto fixtures (which would in the ordinary 
case of landloi’d and tenant be removable b}" the 
latter during bis term) for a permanent pur|)Ose, 
and for the better enjoyment of his estate, they 
become part of the freehold. Walmsley v. 
Milne. 7 0. B. (N.S.) 115 ; 29 L. J., G. P. 97; 6 
Jur. (N.S.) 125 ; I L. T. 62 ; 8 W. 11. 138. I 

A., the owner of land in 1853, mortgaged it in 
fee to B.. and afterwards erected buildings thereon, 
to which, for the more convenient use of the pre- 
mises in his business of an innkeeper, brewer, 
and bath-proprietor, he afiixed a steam-engine 
and a boiler, a hay-cutter, a malt- mill, or a corn- 
crusher, and a pair of grinding-stones. The 
lower grinding-stone was boxed on to the floor 
of part of the premises by means of a frame 
screwed thereto, the upper one being fixed in 
usual way, and the steam-engine and other 
articles (except the Loiler) were fastened by 
means of bolts and nuts to the walls or floors, 
for the purpose of steadying them, hut were all 
capable (}f being removed without injury either 
to themselves or to the premises. The engine 
was used to supply water to the baths, and to 
put the other machines in motion, and the whole 
were subservient to the business carried on by 

A. He continued in possession until 1858, when 
he became bankrupt -Field, that his assignees 
were not entitled to claim these fixtures, but 
that they passed to the assignee of the mortgagee 
as part of the freehold. Ih, 

A. being the landlord of premises occupied by 

B. , seized, as a distress for rent, spinning 


machines which were fixed by screws, some into 
the wooden floor and some into lead, which had 
been poured in a melted state into holes in the 
stone for the purpose of receiving the screws : — 

Held, that the machines never became part of 
the freehold, and were distrainahle. Ilellawell 
V. Eastivood, 6 Ex. 295 ; 20 L. J., Ex. 154. 

Mortgage by two, described in the deed as; ^ 

copper roller manufacturers, reciting a convey- 
ance to them of land, and mills or factt)iii.*s, in a 
manufacturing town, as tenants in common in 
fee, and that they were carrying on ])usim*ss at 
the mills or factories as copper roller nuniu- 
facturers, and in such capacity had lately atlixe(! 
to or placed u][)on the land mills, o]‘ factories, a 
steam-engine and boilers, together with a large 
quantity of mill-gear and iiiillwriglit work, ami 
granting the land, mills, or factories, and here- ; 

ditaments comprised in. the recited conveyance, 1 

to the use of the plaintiiffs in fee, subject to a l 

proviso for redemption : — Held, as between them ; 

and the mortgagors’ assignees in bankrnptcy, 
first, that, assuming it possible to distinguish 
between the case of machinery placed upon land 
for the purpose of trade or manufacture, as^ 
collateral to and independent of the use and 
enjoyment of the land, and that of machinery 
placed upon land for the purpose of better and 
more profitably enjoying the land, the recitals 
showed that this was a case of the latter descrip- 
tion ; and although the pr(3posed use and enjo}"- 

ment of the land was manufacture or trade, all 
articles fixed to the freehold, whether by screws, 
solder, or any other permanent means, or by 
being let into the soil, partook of the nature of 
the soil, and would have descended to the heir, 
along witli and as part of the soil itself. Mather 
V. Fraser, 2 Kay & J. 536 ; 25 L. J., Cii. 361 ; 

2 Jur. (N.S.) 900 ; 4 AY. R. 387. 

Held, secondly, that the mere grant of the 
land, following upon the preceding recitals, 
was sufficient to pass all articles so fixer], and 
that a subsequent enumeration of certain of 
such articles did not rebut the inference that all 
articles so fixed passed by the mere grant of the 
land, as forming part of the freehold 1 h. 

Held, thirdly, that, the fixtures passing by the 
grant of the land, the Bills of Sale Act, 1854, 
could have no application. Ih. See WatejjaU 
V. Fenistone, 3 J ur. (N.s.) 15. 

Field, fourthly, articles standing merely by 
their own weight are not fixtures, "ih. 

But where part of a machine is a fixture, and 
another and essential part of it is movable, the 
latter also will be held a fixture. Ih. 

Examination of the authorities upon this 
subject, and a dictuiri in Ilellawell v. Eastwood 
(6 Exch. 313) observed upon. The principle 
upon which tlie rule of law, that fixtures pass 
with the soil, is relaxed in favour of trade, has 
no ap] dication where the parties who affix the 
machinery are themselves owners in fee of the 
soil. Ih. 

B. bought from A. the lease of a house, and in 
the lease was contained a covenant to convey all 
the fixtures on the premises generally. Under 
this clause A. claimed a right to remove certain 
gasaliers which were affixed to the gas-pipes by 
means of screws, and could easily be removed 
without causing any injury to the freehold, on 
the ground that they came within the rule of 
tenants’ fixtures :t— H eld, that the gaseliers passed 
under the general description of fixtures in the 
lease, and became the i)roperty of B., ns although 
they were removable without injury to the free- 
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bold, yet they were necessary to the practical Q. B. 247) and Lancaster v. Lee, 5 C. B. (N.s.) 
enjoyment of the gas-pipes to which they were 717 ; 28 L. J., C. P. 285) discussed. IloUon v. 
affixed, which without the gasaliers would be Gorrmge, 66 L. J., Ch. 114; [1897] 1 Ch. 182 ; 


useless. Sewell v. Angerstein, 18 L, T. BOO. 75 L. T. 610 ; 45 W. R. B56 — C. A. 

Weighing-machines which rest in brick cavi- 
ties consti’ucted in the ground for that purpose, Trade, 

but which are not attached to the brickwork, 

and can be lifted out of the cavity at pleasure, MacMnery.]— Certain parts of a machine had 
are not fixtures. Astlmry, Ex parte, and Lloyd'' s been put up by the tenant during his term, and 


Machinery.] — Certain parts of a machine had 


Eanhinq Co., Ex 'parte, Illcliards, In re, 
88 L. J., Bk. 9 ; L. R. 4 Ch. 630 ; 20 L. T. 997 ; 
17 W. li. 997. 


were capable of being removed without either 
injuring the other parts of the machine or the 
building, and had been usually valued between 


Straightening-plates, formed of flat plates of the outgoing and incoming tenant Held, that 
iron and let into the iron flooring of a room so these were the goods and chattels of the out- 
as to be on a level with the surrounding floor and going tenant, for which he mighty maintain 
united to it, are fixtures. Ih. trover. Earns v. Jones, 2 B.&; Aid. 165 ; 20R. R. 

396. 

Begreeof Annexation.]— The question whether The machinery of a mill is part of the free- 
a particular article is a movable chattel or a hold, and cannot be legally removed by the 
fixture depends on the degree of annexation to tenant. Farr ant v. Tkonipsun, 2 D. A R. 1 ; 5 
the freehold, and the object of annexation. B. A Aid. 826 ; 24 R. R. 571. 

Coshy V. Shaw, 19 L. R., Ir.'307. Various engines and other fixtures used in 

mining and smelting were standing on the pre- 
A.’s Chattel Fixed on B.’s Land.]— It is a mises at the date of the demise, of which the 
question of evidence, de|)ending on circum- engines were purchased by the incoming from 


the freehold, and the object of annexation, b* A Aid. 826 ; 24 Lx. o71. 

Coshy V. Shaw, 19 L. R., Ir.'307. Various engines and other fixtures used in 

mining and smelting were standing on the pre- 
A.’s Chattel Fixed on B.’s Land.]— It is a mises at the date of the demise, of which the 
question of evidence, de|)ending on circum- engines were purchased by the incoming from 
stances and the intention of the parties, whether the outgoing tenant, and were not mentioned in 
A.’s chattel, fixed on B.’s soil, becomes part of the general words of the demise, nor in the 
the soil or remains the chattel of A. Lancaster clause of re-entry ; but the lessee covenanted to 
V. Fee, 5 C. B. (n.s.) 717 ; 28 L. J., C. P. 235 ; 5 keep the ‘“said engines” (the word “engines’’ 
Jur. (N.s.) 683 ; 7 W. R. 260. never having occurred before) in good and 

Piles fixed in the bod of the Thames, in front tenantable repair, and the same in such state 

of a wharf for the purpose of mooring vessels to yield up at the end or other sooner determi- 
makiiig to the wharf, and long enjoyed for such nation of the term ; and the lessor covenanted 
purpose without interruption bj* tiie crown or that the lessee might remove (at the end of the 
the conservators of the river, will be taken to term or sooner, except, as in the cases and events 
have been ].)ut down in the exercise of an ease- before mentioned, in any of which — a taking in 
ment, and to remain as chattels in the owners of execution being one — it was made lawful tor the 
the wharf, so as to give them a right of action lessor to re-enter) all such engines, Ac., as had 
against anyone injuring the ])iles. Ih. theretofore been erected, and all such as should 

Where a chattel has been annexed by its by himself be erected for carrying on the smelt- 
owner to another’s freehold, but may, without ing business : — Held, that upon .a forfeiture of 
injury to the freehold, be severed, it is not neces- the demise by a taking in execution, the lessee 
sarily to be inferred from the annexation that had lost his right to recover any of the fixtures, 
such chattel becomes the property of the free- and tliat they all belonged to the lessor, such 
holder. Wood v. Ilewltt, 8 Q. B. 913 ; 15 L. J., being the intention of the parties as collected 
Q. B. 247 ; 10 Jur. 390. S. P., Mant v. Collins, from the covenants. Hex v. Toppling, M'Clel. & 
referred to in the last case. Y. 544 ; 29 Pv. R. 839. 

Whether, in a particular case, it has become The plaintiff demised salt-springs to the de- 
so or not, may be a question on the evidence ; fendant, who was to erect salt-works on the pre- 
aiid a jury ma}’' infer, from use or other circum- mises, and pay a rent in proportion to the num- 
stances, an agreement, when the chattel was an- ber of works erected ; the defendant covenanted 
nexed, that the original owner should have to leave the works in good repair at the end of 
liberty to take it away again. Ih. the term Held, that iron salt-pans placed by 

the defendant on a frame of brick, and used in 

Hire-Purchase Agreement— Mortgagee the boiling of salt, were parcel of such works, 

in Possession.] — Where the owner of a chattel and that the defendant was not entitled to re- 
lets the chattel to the owner of land for the move them. Manxjield (^Earl^ v. Blaehhunie, 8 
purpose of being fixed on the land and used Scott, 720 ; 6 Bing.'(N‘.C,) 427 ; 10 L. J., G. P. 178. 
thereon, reserving to himself the right to unfix A mortgage of a silk-mill with the steam- 
and take possession of it in certain events, and engine.s, boilers, steam-pipes, main-shafting, mill* 
it is in fact ainiexcd to the land, it will become gearing, millwrights’ work, and all other ma- 
a fixture — iliat is, part of the soil — subject to chinery whatsoever being, or which should 
the right of the owner to retake possession of thereafter be, on the land described in the mort- 
it in the events specified; but such right, if it gage, as against a second mortgage, is not con- 
is not an easement created by deed, nor is con- fined to machinery necessary for giving power 
f erred by a covenant running with the land, to the mill, as being ejusdein generis with the 
cannot be enforced against a purchaser of the specified particulars, but extends to silk-spinning 
land without notice of it. Consequently, a machines resting by their weight only on the 
mortgagee in fee of land on which is affixed a ground, but attached by movable bolts to iron 
chattel belonging to a third person placed there rods fixed to mill-beanis overhead. v. 

under a hiring agreement not under seal, of IIam.niersley,% De G. F. A J. 587 ; 30 L. J., Ch. 
which the mortgagee has no notice, can take 771 ; 7 Jur. (N.S.) 765 ; 4 L. T. 2B9 ; 9 W. R. 562. 
possession of the fi.xtiire under his mortgage What is annexed to the freehold is to be con- 
with the laud, and hold it as against the original sidered as part of it. But between landlord and 
•owner. Wood v. Ilcwett (8 Q. B. 913 ; 15 L. J., tenant, the latter may remove what he erects for 
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trade, but such removal must be during the 
^ ji term. Where engines, coppers, &c., are the 

: ij principal, and the house only the accessory, they 

! ' j may be, removed, though the house is thereby 

' ' II injured. A colliery is not only an enjoyment of 

,1 the estate, but in part carrying on a trade. 

, :j Dudley v. Warde, Ainbl. 113. 

A lessee of a mill and steam-engine covenanted 
to repair, reasonable wear and tear excepted. 

^ i li During the lease he added both to the height 

j and extent of the mill, and removed all the 

p works of the engine except the fly-wheel, fly- 

I wheel shaft, and boiler, and attached to them a 

' jj new engine of greater power. Injunction 

. I granted to restrain the assignees of the lessee, 

ji who had become bankrupt, from removing the 

'■ parts of the new building, and the new parts of 

the engine, subject to an action to be brought 
; by the lessors to try the right. Sunderland y. 

* ‘ *1 JS^ewton, 3 Sim. 450 ; 30 R. R, 186. 

■ An engine affixed by means of screws and 
bolts to a concrete bed in freehold land, for the 
purpose of driving a saw-mill on the land, will, 
,1 in the absence of special circumstances, cease to 

be a chattel, and become part of the freehold. 
;■ / Jlolmm Y. Qorrin(}e, 66 L. J., Ch. 114 ; [181)7] 

i 1 Ch. 182 ; 75 L. T. CIO ; 45 ^Y. E. 356— C. A. 





Rights of Mortgagees.] — Trade fixtures af- 
fixed to mortgaged freehold premises after the 
mortgage, by the mortgagor and his paitner, 
occupying the premises for the purpose of their 
trade, pass to the mortgagee. Culhmeh y. Simn- 
dell, 36 L. J., Ch. 173 ^ L. R. 3 Eq. 249 ; 15 
W. R. 216. 

Trade fixtures which have been annexed to 
the freehold for the more convenient using of 
them, and not to improve the inheritance, and 
which are capable of being removed without any 
appreciable damage to the freehold, pass under a 
mortgage of the freehold to the mortgagee. 
iUimle V. Wood, 37 L. J., Ex. 158 ; L. R. 3 Ex. 
257 ; 18 L. T. 609, iVfiirmed, 38 L. J., Ex. 223 ; 
L. R. 4 Ex. 328 ; 20 L. T. 10I2—Ex. Ch. 

iflxtures belonging to a lessee and removable 
by him at pleasure (as between himself and the 
lessor) form part of the security under an equit- 
able mortgage by deposit of the lease. Miehards, 
In re, 38 L. J.. Bk. 9 ; L. R. 4 Ch. 630 ; 20 L. T. 
997 ; 17 W. R.'997. 

— - First Mortgage of Lands and Buildings— 
Second Mortgage of same, with Ores, Stock-in- 
ITrade, and Chattels.]— The S. Company carried 
on the business of man ufaeturing zinc and spel- 
ter, sulphuric acid, and zinc oxide on leasehold 
premises. They had erectetl a number of cupola 
and other furnaces for the purposes of their 
manufacture, which, as between them and their 
landloi'ds, were mlmitted to be trade fixtures. 
In 1880 the company conveyed the land and 
buildings comprised in its lease to trustees for 
debenture-holders upon trust to permit the com- 
pany to carry on business until default in pay- 
ment of the dehen t'ures or winding-up, and then 
to sell. In 1883 the company executed a secoml 
mortgage to trustees for a second set of deben- 
ture-holdei-s, which comprised, besides the land 
and buildings, all stock-in-trade, stock of ores, 
and loose plant and material. It appeared that 
in the course of smelting metals for the com- 
pany’s business small quantities of gold and 
silver were given off in the form of vapour, and 
became imbedded in the bricks lining the fur- 
naces. The company having been ordered to be 


wound up, the trustees of the first mortgage 
deed entered and sold. Tlie second mortgagees 
took out a summons that they might be allowed 
to enter and remove the gold, silver, and other 
metal embedded in the said bricks, claiming 
that it was included in their mortgage, and not 
in the first. It -was admitted that the metals 
could not beexti*acted without pulling down the 
furnaces and pounding up some of tlie bricks ; — 
Held, that the doctrine of trade-fixtures has no 
application as between mortgagee and mort- 
gagor ; that, whatever might have been the case 
between landlord and tenant, the mortgngu-e 
was entitled to everything which his mortgagor, 
intentionally or not, or for trade purposes oi* 
otherwise, had fixed to the mortgaged ]) remises, 
and the summons must be dismissed with costs. 
Tottenham, v. Sivarma Zine Ore (Jo., 52 L. T. 
738. 

Lease by Mortgagor— Rights of Tenant.] 

— A mortgagor in possession of premises let therii 
to a tenant who brought on to them certain trade 
tixtures. The mortgagee subsequently entered 
and sold the premises under the power of sale 
contained in the mortgage ; — Held, that the 
fixtures did not pass under the mortgage, but re- 
mained the property of the tenant. Sanders v. 
Davis, 54 L. J., Q. B. 576 ; 15 Q. B. D. 218 ; 3S 
W. R. 655. 

Looms Fixed to Floor with Kails.] — Tenants of 
a leasehold mill executed a mortgage of the mill 
and fixed machinery therein comprised in their 
lease, together with all looms and other ma- 
chinery, fixed or movable, which then or there- 
after during the continuance of the security 
should be in or about the mill. There were a 
nuiiiber of looms fixed to the floor of the mill by 
nails driven through two of the feet of each 
loom into wooden plugs in the soil beneath. 
These looms were removable, for the convenience 
of working them, toother parts of the mill ; but 
the primary intention was, that they should re- 
main fixed during the term of the mortgagors. 
The mortgagors having become bankrupt : — 
Held, that as between the mortgagees and the 
mortgagors’ assignees, the looms were fixtures. 
Boyd V. Shorrocli, 37 L. J., Ch. 144 ; L. R. 5 Eq. 
72; r7L. T.197; 16 W. R. 102. 

Power looms nailed to the flooring are fixtures. 
Datvson, In re, 16 W. R. 424. 

Brick Buildings. — Upon a question arising 
between landlord and tenant as to trade fix- 
tures, buildings built of brick, with brick foun- 
dations let into the soil, although erected for the 
sole purpose of trade, cannot be removed by the 
tenant, although _ machinery, engines, vats, and 
utensils, with their accessories, may be removed. 
Whitehead v. Bennett, 27 L. J., Ch. 474 ; 6 W. R* 
351. 

Though a building may be raised on a brick 
foundation, and have a brick chimney, if the 
erection, of such foundation is of wood, and the 
building is used for the purpose of trade or manu- 
facture, the tenant may remove it at the end of 
his term. Benton v. Eohart, 4 Esp. 33 ; 2 East 
88 ; 6 R. R. 376. 

Erectious— What Included in.]— A lease was 
made to an oil-refiner of some land “and 
also the erections and buildings then, already 
erected and built or to be erected and built” 
thereon, and the lessee covenanted to lay 
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out 2,500?. in such buildings, which were to be 
of a permanent character, and to keep them in 
repair, and deliver them up at the end of the 
term, together with all the dooi’s, wainscots, &c., 
“ pumps, pipes, cisterns, and other things which 
now are or at any time during the term shall be 
fixed or fastened to the freehold of the premises, 
or belong thereto:” — Held, that the general 
words included the trade fixtures of the oil-re- 
finery, and they were consequently irremovable 
bv the lessee. Bidder Trluulacl Petrolemn 
Co., 17 W. E. 153. 

An agreement was made with a company to 
grant them a lease of land as soon as they had 
spent 3,000Z. “ in the election of permanent and 
substantial buildings and works such as are 
usually erected for the distillation of oil,” and 
tliere v'as a covenant to cover in the erections 
and buildings when necessary : — Held, that 
“ erections ” was a wider term than buildings, 
and might include trade fixtures. 11), 

Hydraulic Press.] — An hydraulic press was 
fixed l:>y means of bricks and mortar to the floor 
of a factory. The ])ress was not essential to the 
carrying on of the works at the factory, but 
merely a convenience : — Held, that such a press 
remained a chattel, and did not become a part 
of the freehold. Parsons v. Hind, 14 W. E. 
860 . 

Windmill.] — A pauiier rented a windmill and 
a brick-built cottage and garden at the rent of 
30?. per annum for six years, and during that 
time held and occupied the same, and actually 
paid that lent. The mill was of wood, and had 
a foundation of l:)rick ; but the woodwork was 
not inserted in. the Ijrick foundation, but rested 
upon it by its own weight alone ; no part of the 
machinery of the mill touched the ground or any 


the time of the lease the house was intended to^ 
be used as a tavern, and was subsequent!}^ com- 
pleted and fitted up by the lessee with things- 
necessary for carrying on the business of a 
tavern keeper, including articles to a consider- 
able value known as trade fixtures, and others-. 
known as tenant’s fixtures. These were all fixed 
to the premises in the usual way, and, in the ab- 
sence of any covenant to the contrary, would 
have been removable by the lessee : — Held, that 
the lessee was not restrained. Wilde v. Water.^,. 
16 C. B. 637 ; 2-1 L. J., C. P. 103 ; 1 Jur. (n.S.) 
1021 ; 3 W. E. 570. 

Taking by Eailway Company.] — A railway 
company gave notice to take part of a manu- 
factory, and was required by the owner to take 
the whole. A valuer, on behalf of the company 
went to the manufactory, and, without enteriu! 
it, valued it at a specified sum, and that amount 
was paid into court in the usual way. The 
company was then proceeding to take possession, 
and to issue its warrant to summon a jury when 
the owner of the manufactory insisted that the 
valuation had not included certain fixtures upon 
the premises, such as a steam-engine, shaping 
and turning lathes, and that the company was 
bound to take such fixtures. The com[)aiiy con 
tended that the fixtures being trade fixtures, and. 
removable by the owner, he could not compel 
the company to take them : — Field, that although 
the fixtures were trade fixtures, which the lessee 
j might remove during the term, the company was 
hound to take them ; and that whatever a railway 
company is bound to take under 8 & Yict. c. 18, 
s. 92, they must, in proceeding under s. 85, causi 
to be valued, and pay the value into court. 
Gihson V. Hammersntitlb By.. 32 L. J., Ch. 
337 ; 9 Jur. (N.S.) 221 ; 8 L.' T. 43 ; 11 W. E. 
299. 


part of the foundation : — Held, that the windmill 
not being affixed to the freehold, nor anything 
connectecl with it, was not parcel of the freehold. 
Bex^ V. OtJey, 1 B. & Ad. 161; 9 L. J. (O.s.) 
M. C. 11. 

A., being seised in fee of a close on which a 
windmill was erected, mortgaged the close to B. 
for 1,000 years, and in the same deed there was 
a conveyance, by bargain and sale, of the mill to 
him in fee ; the mill was built of wood, remov- 
able at pleasure, and fixed to brickwork which 
was let into the ground : — Held, that the mill 
could not be taken in execution under a fi. fa. 
sued out against A. by one of bis creditors, 
although he had cqntinued in possession, and 
carried on his trade therein. Sleioard v. Lomhe, 
4 Moore, 281 ; 1 Br. & B. 506 ; 21 E. E. 700. 

Lime Kilns.] — Lime kilns, though erected for 
the purposes of trade, during the continuance of 
a lease by indenture, containing a general cove- 
nant to repair, cannot he removed by the tenant 
without a breach of such covenant. Thresh er 
V. East London Waterioorhs Co,, 4 D. & E. 62 ; 
2 B. & C. 608 ; 2 L. J. (o.s.) K. B. 100. 

Of Tavern Keeper.] — A lessee for a long term 
of years of an unfinished house covenanted with 
the lessor to surrender at the end of the term the 
premises, “together with all locks, keys, bars, 
bolts, marble and other chimney-pieces, foot- 
bolts, slabs, and other fixtures, and articles in 
the nature of fixtures, which shall at any time, 
during the term, be fixed or fastened to the 
demised premises, or be thereto belonging.” At 


Tramways and Steam Crane .] — By a deed of 
mortgage of a quarry, the quari*y \Nars granted 
together with fixtures of every description : — 
Held, that a tramway aud steam crane thereon 
were fixtures. 3/oore and BoOinsoCs BanlCniff 
Co. ,E.r parte, Armytaye, In re, 49 L. J., Bk. 60' 

14 Ch, D. 379 ; 42 L T. 443 ; 28 W. E. 924. 

Plant used for Eolling Machine.] — Weighing- 
machines which rest in brick cavities constructed 
in the ground for that purpose, but which are 
not attached to the brickwork, and can be lifted, 
out of the cavity at pleasure, are not fixtures.. 
Aatbnry, E.v. jJCLrte, and Lloydl.s- Baoihlng Co,,. 
Ex parte, Built ards, hire. 38* L. J., Bk. 9 ;* L. E. 

4 Ch. 630 ; 20 L. T. 997 ; 17 W. E. 997. 

Straightening plates, formed of fiat plates of 
iron and let into the iron flooring of a room so- 
as to be on a level with the smTounding floor 
and united to it, are fixtures. 11). 

c. Ag-ric-altnral. 

A tenant in agriculture, who erected at his. 
own expense, and for the more necessary and 
convenient occupation of his farm, a beast- 
house, carpenter’s shop, fuel-house, cart-house, 
pump-house, and fold-yard wall, which buildings . 
were of brick ' and mortar, and tiled, and let 
into the ground, cannot remove the sam.e, though 
during his term, and though he thereby left the 
premises in the same state as when he entered. 
There appears to be a distinction between, an- 
nexations to the freehold of that nature for the- 
purposes of trade, and those made for the pur- 
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poses of agriculture and better enjoying the 
immediate profits of the land, in favour of the 
tenant’s right to remove the former ; that is, 
whether the superincumbent building is erected 
as a mere accessory to a personal chattel, as an 
engine ; but where it is accessory to the realty, 
it can in no case be removed. Mioea v. Maw, 
S Bast, 38 ; 6 R. E. 523. And see Williams v. 
Wmiarns, 12 East, 209 ; 11 R. R. 357. 

A tenant is entitled, at the expiration of his 
term, to remove a wooden .barn which he has 
■erected upon a foundation of brick and stone ; 
the foundation being let into the ground, but the 
barn resting upon it by weight alone. Waits- 
brnuffh v. Matim, 4 A. E. 884 : 0 N. & M. 3(17 ; 
2 H. & W. 37 ; 5 L. J., K. B. 150. 

d. Useful or Ornamental. 

Greenhouses.] — The executors of a deceased 
rector are at liberty to remove hothouses erected 
by such rector which did not form part of the 
rectory house. Such erections are not necessary 
for the enjoyment of the rectory, but are only 
•conveniencies which the deceased rector might 
have removed during his lifetime. Ma 7 ‘ti/i v. 
Mmve, 7 El. & Bl. 237 ; 2(; L. J., Q. B. 129 ; 3 Jur. 
(N.S.) 465 ; 5 A\' . R. 2(>3. 

G reenhouses built in a garden, and constructed 
■of wooden frames fixed with mortar to founda- 
tion walls of brickwork, are fixtures, and not re- 
movable by the occupier who built them. Jsti^ 
Jthis v. Getlilug, 2 Johns. H. 520. 

A boiler built in the masonry of the areen- 
liouse, also, is irremovable ; but the pi[).es of a 
heating apparatus, which were connected with 
the boiler by screws, are removable. Ih. 

A conservatory erected on a brick foundation, 
.affixed to and communicating with, rooms in a 
dwelling-house by windows and doors, cannot be 
removed by a tenant for years, who erected it 
‘during his tenancy, although he had a reversion 
ill fee after the death of his lessor. Bualiland v. 
BuitcrjicU, 4 Moore, 440 ; 2 Br. & B. 54 ; 22 R* 
R, 649. 

Chimneypiece,] — An out-going tenant may 
remove an oruamental chimneypiece put up by 
himself during his tenanc}-, but not a chiinne}’’ 
piece which is not ornamental. An outgoing 
tenant has no right to remove pillars of brick 
and mortar built on a dairy floor to hold pans, 
•although such pillars are not let into the ground' 
Leach v. Thomas, 7 Car. & P. 328. 

A tenant during the term has a right to remove 
a chimneypiece of an ornamental character put 
np himself, but he has no such right with re- 
siiectio a plain chimneypiece merely because 
It IS of marble. Bishoj) v. BlliotL llEx.113- 
^29; 1 Jur. (n.s.) 662; 3 VV. R.’ 

4o4— Ex. Ch. 

A tenant during the term may take chimney- 
pieces or wainscot put up by himkdf ; afterwards 
Quincy, Bx pact e, 1 Atk. 
477. bee also JJudley v. War de, Lmhl. 113. 


use thereof for life, and he also bcciueatheil his 
furniture, plate, &c., to E. ahsolutely : — Held, 
that chimneyglasses fixed to the wall and a 
bookcase screwed or fastened to the wall, were 
fixed furniture ; but that a bookcase merely 
placed in a wall was not so. Birch v. Bawsou, 
6 Car. & P. 658. 

Beds.] — Beds fa.stened to the ceiling, or even 
nailed, are not fixtures. Quincy, B,c parte, 1 
Atk. 477. 

Carpet.] — ^MTietlier a carpet tacked to tlie 
floor is fixed farniture, quasre. Birch v. Dawson, 
6 Car. ik P. 658. 

Tapestry.]— See DLL/nrnnrt v. Grcf/ory. 36 L. 
J., Ch. 107 : L. R. 3 Eq. 382 ; 15 Mh 11. 186 : 
Morton v. Dashwo>al. W L. J., Ch. 737 : [18961 
2 Ch. 497 ; 75 L. T. 205 ; 44 W. E. 68(h riosC 
col. 130. 

Brass Plate on Boor.] — A. hired of B. rooms 
in his house, at a yearly i‘ent, with the pri\-ilege 
of putting a brass plate, witli his name ene'inved 
thereon, upon tlie front door, there to renin in so 
long as he should continue to occu|)y the nir'irt- 
ments. The rent being in arrear, B. rtminved 
the brass plate from the door, and refused to 
allow A. to have access to the apartments. In 
an action, charging that B. broke and entered 
the apartments of A., and expelled him tliere- 
from, and removed the plate, and seized and 
con\'erted his goods, B. pleaded that A. was 
not [lossessed of the brass plate : — Held, that 
the facts warranted the jury in finding tliat B. 
was guilty of breaking and entering the apart- 
ments ; that the removal of the |.)late w'as iiro- 
])erly treated as a substantive tres|,)nss, liaA’ing 
been pleaded to as such ; and that, in tlie a.l,)- 
sence of evidence to show that it was aflixct] to 
the freehold, it must be assumed to be a cliattc!] 
only. Lane v. Dixoft, 3 C. B. 776 : lil L. J., 0. 
P. 129 ; n Jur. 89. 

Window Sashes.]— Window saslies, which are 
neither hung nor beaded into tlie frames, Ijut 
merely fastened bj'" laths nailed across the frames 
to prevent their falling out, are not fixed to tlie 
freehold. Bex v. Hedges, 1 Leach, C. G. 201 : 2 
East, P. C. 590, n. 

Bells.]— Where a yearly tenant of a house 
had, at his own expense, during his term hinig 
bells, but quitted the premises without removin'^' 
them:— Held, that by remaining fixed to tlm 
freehold after the expiration of the term, thev 
became the property of the landlord, and, that 
the tenant could not maintain trover for them 
after the landlord had, severed them from the 
^e^old. Lyd.e v. HusseU, 1 B. & Ad. 394 : 9 
L. J. (O.S.) K. B. 26. 


Chimneyglasses.] — Hangings, chimney- 
glasses, or pier glasses are matters of ornament 
and lunnture, and not fixtures made to go with 
the huuse. Bccli v. licUw, 1 P. W. 94. 

, — Bookcases.]— A testator by his will 

■<ie vised Ins house with the grates, stoves, coiipers, 
Ac., and the “ fixtures and fixed furniture ” to 
• his executors upou trust to permit B. to have the 


Ranges and Ovens .] — A sheriff cannot take in 
execution fixtures consisting of ranges, ovens, 
and set-pots affixed to a freehold house wliich 
was built by the person against whom the exe- 
cution issued. Wy/mc y. Inylehy, I D, k R 
247 ; 5 B. k A. 625 ; 24 R. R. 503. 

Pump.]— A pnmp erected by a tenant, and so 
nxeil as to be removable without injury to the 
ireehold, may be taken away by him at the 
expiration of his term, as being an article of 
domestic use or convenience. Orynios y. Bowaroi, 
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4 M. & P. 143 ; f> Biiig. 437 ; 8 L. J, (o.S.) C. P. 
. 140 ; 31 K. K. 460. 

Cornice.]— A plea to an action by a landlord 
agairivSt his tenant for removing a cornice, stated, 
that it was the property of the tenant, that it 
was fixed up by him with screws only, for the 
purpose of ornament ; that he carefully removed 
it during the term, doing-no unnecessary daina.ge ; 
and that he repaired all the damage done. The 
replication stated that it was affixerl to the free- 
hold of the house, and was not removable b}^ 
law. Issue on that question : — Held, that it was 
not a misdirection to leave it to the jury to say 
whether they were of opinion that the cornice 
was Ornamental, *nnd was so affixed to the free- 
hold that it could be removed without substantial 
injury ; and that if they thought so, and that it 
had been so removed, the tenant had a right to 
remove it, Areni v. Chedyn, 5 N. k M. 372 ; 3 
A. A E. 75 ; 1 H. A W. 283* 

Box Border — Garden.] — A tenant (not a 
gardener by trade) cannot remove a border of 
box, planted by himself on the premises demised, 
unless by special agreement with the landlord. 
JEmpson v. Soden^ 4 B. A Ad. 655 ; 1 K. A M. 
720. 

Dove-cot — Presses.] — Injunction granted 
against waste by teiiant. Waste is committed 
by destruction of dove-cot, but not by removing 
^presses, Ac., unless fixed. KimiAori v. Ece, 2 Ves. 
A B. 349 j i3 K. K. 116. 


e. Between Heir and Executor. 

Things fixed to the freehold by and at the 
expense of the tenant in fee, which are remov- 
able, but necessary to the enjoyment of the 
inheritance, go to the heir and' not to the exe- 
cutor ; therefore, trover will not lie by the exe- 
cutor against the heir for salt-pans erected by 
the testator. Ltvwton v. Salmon, 1 H. Bl. 259, n. : 
2 E. E. 764. 

The absolute owuer of land, for the purpose of 
better using that land, erected upon and fixed to 
the freehold certain machinery ; — Held, that, in 
the absence of any disposition by him of this 
machinery, it would go to the heir as part of the 
real estate. Fldwr v, JDiami, 12 Cl. A F. 312; 9 
Jur. 883. 

. If the corpus of such machinery belongs to the 
heir, all that belongs to that machinery, although 
more or less capable of being detached from E, 
and more or less capable of being used in such 
detached state, must also be considered as belong- 
ing to the heir. I?j. 

No distinction arises in the ap])lication of 
this rule from the circumstance that the land 
did not descend to, but was purchased by, the 
owner. Ib. 

Pictures and glasses put up instead of >vam- 
scot, or 'where wainscot would otherwise have 
been put, shall go to the heir, and not to the 
executor. Ckve v. Give, 2 Vern. 508. 

Plaintiffs, as administrators, brought trover for 
certaiiv salt-pans set up in the wyche-houses in 
Cheshire ; the pans "were fixed "wfith brick and 
mortar to the floor, with a furnace under them, 
and were worth, wfith the buildings and lodging- 
rooms, 8^. per week. The ancestor who fixed the 
pans was seised in fee, and the inheritance was 
of little value without them, and a salt-brine 
aind salt-pans form the most valuable inheritance 
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in Cheshire : — Held, that these salt works should 
go to the heir. Lawton v. Lawton, 3 Atk. 16, n. 

Though the strictness of the old rule with 
regard to fixtures and other appendants to the 
freehold has of late years been much relaxed, 
as between tenant for life or in tail and re- 
mainderman, as also between landlord and 
tenant, yet the rule still holds as between heir 
and executor. Ih, 13. And see Poole's Case, 1 
Salk. 368. 

f. Between Tenant for Life and Bemain- 
derman. 

If a tenant for life or in tail erects a fire- 
engine to W'ork a colliery, it will, on his death, 
be considered as part of his personal estate, and 
not go with the estate to the remainderman. 
jDiaUey QLordl) v. Ward (^Lord^, Amb. 113. 

A tenant for life of mines and collieries 
erected machinery for the purpose of working 
them and rendering the minerals merchantable : 
— Held, that if such machinery was capable of 
being removed by disturbing the soil, without 
destroying the land, it was to be deemed trade 
fixtures, and as such passed on his death to 
his executor, and not to the owner of the land. 
Ward v. Dudley (^Cnmtess'), 57 L. T. 23. 

A tenant for life of an estate, on which he had 
built and furnished a house (an old one having 
fallen into decay), bequeathed all the tapestry, 
marbles, statues, pictures wdth their frames and 
glasses, •which should be in or about the house at 
his death, and of which he had power to dis- 
pose, to A., the remainderman, for life, and 
then to B. after A.'s death : — Held, that tapes- 
try, pictures in panels, frames filled with satin 
and attached to the walls, and also statues, 
vases, and stone garden-seats, essentially part 
of the architectural design, however fastened, 
were fixtures, and could not be removed ; but 
that glasses and pictures, not in panels, passed 
under the will to B. ILEymo%rt v. Greqory, 36 
L. J., Ch. 107 ; L. E. 3 Eq. 382 ; 15 W. k 186. 

Held, also, that articles bought by the testator, 
but fixed by A. after his death, passed under the 
will. lb. 

Tapestry attached to the walls of a room in a 
mansion-house in the manner described in the 
case of If Eyneourt v. Grey or y (36 L. J., Cli. 
107 ; L. E. 3 Eq. 382): — Held, following that 
case, to pass as a fixture with the devise of the 
house. iVorton v. Da.dmood, 65 L. J., Oh. 737 • 
[1896] 2 Ch. 497 ; 75 L. T. 205 ; 44 W. E, 680. ’ 

The strictness of the old rule with regard to 
fixtures and other appendants to the freehold, 
has of late years been much relaxed, as between 
tenant for life or in tail and remainderman, as 
also between landlord and tenant. Lawton v. 
luawton, 3 Atk. 13. And see Poole’s Case, 1 
Salk. 368. Quincy, Eis parte, 1 Atk. 477. 

A collection of stuffed birds, fixed for the 
purpose of display upon twigs or pieces of 
imitation rock-work, which are in their turn 
fastened to movable wooden trays fitting into 
solid metal cases fixed to the walls of a museum 
in a settled family mansion, cannot be con- 
sidered as fixtures forming part of the archi- 
tectural design and structure of the mansion- 
house so as to devolve with the settled estate, 
but are movable personal chattels. B'Eyncourt 
V. Gregory (36 L. J., Ch. 107 ; L. E. 3 Eq. 382), , 
distinguished. IPdl (Jlseomif) v. Bulloch, 66 

iQ ^ ' 
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2. When Eemovable. 

. G-enerally.] — ^Whether remoYable by law or 
not is a mixed question of law and fact. Atery \ 
V. Chedyn^ supra. 

Within what Time.]— In the absence of a 
special contract tenant’s fixtures cannot be re- 
in OTed after the termination of the lease, and 
this rule applies whether the lease determines 
by effluxion of time or by re-entry on forfeiture. 
JPngli V. Artovi^ 88 L. J., Ch. 619 ; L. E. 8 Eq. 
626 ; 20 L. T. 865 ; 17 W. E. 984. 

Where a tenant forfeited his lease by an act of 
bankruptcy, and the landlord re-entered Held, 
that the landlord was absolutely entitled to all 
fixtures remaining upon the premises at the date 
of the re-entry, lb. 

If a tenant, in exercising his trade, puts up 
fixtures, he is entitled to remove them, if he does 
so within the term. The tenant of a house is 
also entitled to remove ornamental fixtures not 
connected with trade, they being considered built 
in merely for a temporary domestic purpose. 
Olbmn v. Ilainwenwlth and City Jh/., 2 Drew. 

& Sm. 603; 1 H. E. 805; 82 L. J., Ch. 887; 9 Jur. 
(N.S.) 221 ; 8 L. T. 48 ; 11 W. E. 299. See Lyde 
V. IhmeM, 1 B. & Ad. 894; 9 L. J. (O.s.) K. B. 26. 

The purchaser of lands having brought an 
ejectment against the tenant from year to year, 
tiie parties entered into an agreement that judg- 
ment should be signed for the plaintiff, with a 
stay of execution till a given period : the tenant 
cannot in the interval remove buildings, &c., 
from the premises which he had himself erected 
during his term, and before the action was 
brought. Fitzlierbcrt v. Skaw^ 1 H. Bl. 258. 

The right of a tenant to remove tenant’s fix- 
tures continues only during his original term, 
and during such further period of possession by 
him as he holds the premises unber a right still 
to consider himself as tenant. Weeton v. Wood- 
7 M. & W. 14 ; 10 L. J., Ex. 188. 

An outgoing tenant has no right to enter, for 
the purpose of severing and removing fixtures 
after the expiration of his term, and a new tenant 
has been let into possession. Leader v. Home- 
wood, 5 C. B. (N.S.) 546 ; 27 L. J., C. P. 316 ; 4 
Jur. (N.s.) 1062. I 

The right of a tenant to tenant’s fixtures is a 
qualified right, and is dependent on the tenant 
removing them during the term, or during some 
period after its termination in which he may be 
considered as still in possession under the land- 
lord. Laties, In re, StepJmis, JEio parte, 47 L. J., 
Bk, 22 ; 7 Ch. D. 127 ; 37 L. T. 618 ; 26 W. E. 
136— C. A. 

What is annexed to the freehold is to be con- 
sidered as part of it ; but between landlord and 
tenant, the latter may remove wdiat he erects for 
trade, but such removal must be during the 
term. So, tenant may remove chimney-pieces, 
Ac. ; and where engines, coppers, Ac., are the 
principal, and the house only the accessory, they 
may be removed, though the house is thereby 
injured. Dudley v. Warde, Ambl. 113. 

When Tenant not Prevented by Delay.] — A 

lessee of business premises having become insol- 
vent, the trustee in liquidation put up the fix- 
tures for sale by auction, under conditions w’-hich 
required them to be cleared by the purchaser in 
two days from the sale. The plaintiff bought 
the fixtures; but with the knowledge of the 
trustee, allowed them to remain on the premises 
he was treating with the landlord for a 


new lease. This negotiation fell through, and 
the trustee surrendered the premises to the 
landlord, who relet them, the fixtures still re- 
maining affixed. About a fortnight afterwards 
the plaintiff, learning of the surrerider, applied 
to the landlord for the fixtures. In an inter- 
pleader issue betw’een the plaintiff and a person 
claiming title through the new tenant : — Held, 
that the plaintiff had not lost his right by delay 
or laches, and that he was entitled to the fix- 
tures. Saint V, Pllley, 44 L. J., Ex. 33 ; L. K. 
10 Ex. 137 ; 33 L. T. 93 ; 23 W. E. 753. 

Landlord’s Eights on Wrongful Eemoval.]— 
See post, col. 153. 

Eeasonable Time after Surrender.]— The lessee 
of premises erected a greenhouse thereon, which, 
though a fixture by agreement with the lessor, 
he \vas entitled to i^move. He subsequently as- 
signed the greenhouse by a bill of sale, and the 
assignee immediately entered under the powders 
of tile bill of sale. The greenhouse was put up to 
auction a month after the entry, but not sold. 
Ten days after the auction the keys of the pre- 
mises were given up to the lessor by the auc- 
tioneer, who''had been in possession for the as- 
signee, and the lessor took possession ; on the 
same day the assignee had notice of the sur- 
render. The lessee made no attempt or claim to 
recover the premises after the entry under the 
bill of sale. Between three and four weeks after 
possession had been given up to the lessor the 
assignee sold the greenhouse to the plaintiff, who 
claimed to be entitled to enter and remove it : — 
Held, that the facts showed a surrender by 
operation of law, and that the greenhouse, not 
having been removed by the assignee within a 
reasonable time after notice of the surrender, 
had become the property of the lessor, and could 
not be removed. Moss v. James, 88 L. T. 595 — 
C. A. Affirming, 47 L. J., Q. B. 160. 

Agreements as to.] — The defendant let to the 
bankrupt certain premises, upon which he 
covenanted to erect fixtures for shipbuilding, 
and to leave them at the end of the term ; pro- 
vided that this covenant was not to include any 
fixtures other than shipbuilding fixtures which 
he might erect during the term ; provided also, 
that, in case the lessee became bankrupt the 
plaintiffs (his assignees) might re-enter and take 
possession of the shipbuilding fixtures. The lessee 
became bankrupt: — Held, that the assignees were, 
under these provisions, entitled to the possession 
of the premises for a reasonable time in order to 
remove the fixtures other than shipbuilding fix- 
tures. Stansjield v. Portsmouth Corporation, 4 
C. B. (N.S.) 120 ; 27 L. J., C. P. 124 ; 4 Jur. (jn\S.) 
440 ; 6 W. E. 296. 

A tenant from year to year disclaimed his 
landlord’s title ; upon which the landlord de- 
manded possession, and served him with a de- 
claration in ejectment on the 8th February. On 
the 19th February the parties signed the follow- 
ing agreement : — “ In consideration of Mr. B. 
(the tenant) not appearing to this action, I 
undertake not to issue a wu'it of possession until 
after the 25th March next” : — Held, that the 
meaning of this agreement was, that the pre- 
mises should be given np on the 25th in the 
same condition as they were in on the 19th, and 
that therefore the tenant (whatever his rights 
might otherwise be) was precluded by it from 
removing in the interval his fixtures, which 
he had put up during his term. v. 
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JBarton, 12 C. B. 274; 21 L. J., C. P. 153 ; 16 
Jur. 891. 

Implied Covenant to allow.] — An underlease 
of a nursery ground contained an. express cove- 
nant by the underlessee to deliver up all land- 
lord’s fixtures thereon at the end of the time ; — 
Held, that a represeiitation and covenant by the 
grantors of the underlease that the underlessee 
should be at liberty, without hindrance from any 
one, to remove trade fixtures during the term, 
and that the grantors had not entered into cove- 
nants incoosistent with such right, could not be 
implied. Porter v. TJreii\ 49 L. J.. C. P. 482 ; 5 
C. P. D. 143 ; 42 L. T. 151 ; 28 W. K. 672 ; 44 
J. P. 267. 
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pose of its erection. Smiths. Render, 27 L. J., 
Ex. 83 ; 5 W. E. 875. 

— -■ Shed Built of Tenant’s Materials.] 

Qumre, whether where a tenant uses his own 
materials in the construction of a building, he 
may, before it is completed, pull it down again, 
doing no injury to the soil. Ih. 

By law of Cape Colony.]— See London and 
South Afriaan L\e pi oration Co. v. Be Beers Con- 
solidated Mims, 64 L. J., P. C. 123; [18951 A. C. 
451 ; 72 L. T. 609 ; 11 E. 511— P. C. 


8. CONTEACTS EESPECTING-. 


Eights of Assignee in Bankruptcy.] — The 

rent of a cotton mill was made payable in 
advance, and the tenant covenanted with tlie 
landlord to Ivcep in the mill machinery of a cer- 
tain value, as a security for the rent. The lessee 
became bankrupt, no rent being due. The 
official assignee immediately entered and claimed 
to 1)6 entitled to remove the machinery before 
the next instalment of rent became due, which 
claim the landlord resisted, on the groiind that 
the covenant gave him a lien on the machinery : 
— Held, tliat the [)rovision as to rei)uted owner- 
ship applied, and that the assignee was entitled 
to remove the machinery. Skuttleivorth v. 
Ifernaman, 1 l)e G. & J, 132. See also Gould or 
Goold, B.e parte, WaUier, In re, post, col. 138. 

When <a trustee in bankruptcy disclaims a 
lease, then, as under the Bankruptcy Act, 1869, 
!S. 23, the disclaimer relates back to the adjudi- 
cation, the trustee has no interest in the lease, 
and no right io the tenant’s fixtures, which pass 
to the landlord. Laries, In re, Stephens, Ex 
parte, 47 .L. J., Bk. 22 ; 7 Gh. D. 127 ; 37 L. T. 
613 ; 26 W. E. 186—0. A. 

Sale under Execution.]— A landlord filed a bill, 
to which there was a (.lemurrer, alleging that, 
under an execution against his tenant, the 
sheriff was about to sell all the property on the 
demised premises, and that it appeared by the 
liaridbills that it was intended to sell the fix- 
tures on the premises. Demurrer overruled.' 
llichardsoii v. Ardley, 38 L. J., Oh. 508. 

Machinery,] — A lease contained covenants b}^ 
the lessee to erect certain machinery in the 
buildings demised, and to keep the "buildings 
and machinery in repair during the term ; and 
a covenant to deliver up the buildings at the end 
of the term, not mentioning the machinery : — 
Held, nevertheless, that the luachinery was made 
a landlord’s fixture, as, practically, tlie tenant 
could never remove it. Baglish, Ex parte, 
Wilde, In re, 42 L. J., Bk. 102 ; L. E. 8 Oh. 1072 ; 
29 L. T.168 ; 21 W. E. 893. 

Partly-erected Cattle Shed— Shed Built of Tim- 
ber taken from the Land.] — tenant, by permis- 
sion of his landlord, cut down some trees for the 
})urpose of building a cattle house upon the land. 
When the building was completed, with the excep- 
tion of the roof, the landlord sold his reversion, and 
the tenant gave the new landlord notice to quit, 
and took down the imfinislied building and re- 
moved the materials : — Held, that the new land- 
lord was entitled to the building although it was 
not completed, since the materials of which it 
was constructed consisted of timber taken from : 
the land by permission of the owner for the pur- i 


a. Between landlord and Tenant. 

Eemoval of Eixtures.]— iS’ee ante, col. 132. 

Construction of Covenants — To yield up 
Fixtures.]— A covenant to yield up at the ex- 
piration of the term all erections and improve- 
ments erected, made, or set up, during the term, 
is broken by the removal of the sashes and 
framework of a greenhouse erected during the 
term, the framework of which was laid upon 
walls, built for the purpose of receiving it, and 
imbedded in mortar thereon. West v. Blalie- 
nmy. 8 Scott (n.r.) 199, 218; 2 Man. & G. 729; 9 
D. P. C. 846 ; 10 L. J., C. P. 173 ; 5 Jur. 630. 

A lease contained a covenant to repair and 
yield np in repair the furnaces, fire-engine, iron- 
works, dwelling-house, and all other erections, 
buildings, improvements, and alterations to be 
erected, built, or set up, except the ironwork 
castings, railways, winseys, gins, machines, and 
the movable Implements and materials used in 
or about the furnaces, fire-engine, ironworks, 
stone pits, and premises ; and there was a power 
given to the lessors to purchase those articles, on 
giving notice before the expiration of the lease : 
— Held, that the lessees had a right to remove 
whatever was in the nature of a machine or part 
of a machine, but not what was in the nature of 
building, or support of building, although made of 
iron ; and that, in such removal, the lessees 
might disturb such brickwork as was necessary, 
and were not bound to restore it to a perfect 
state, as if the article it was intended to support 
or cover was still there ; but that the lessees 
were liable for any unnecessary disturbance of 
brickwork. Foley v. Addenbroohe, 13 M. & W 
174 ; 14 L. J., Ex. 169. 

By a covenant in a lease for a term of years 
the lessee was bound peaceably to surrender and 
deliver up to the lessor the "premises, together 
with “all locks, keys, bars, bolts, marble and 
other chimney-pieces, foot-paces, slabs, and other 
fixtures, and articles in the nature of fixtures, 
^yhich should at any time during the term be 
fixed or fastened to the premises, or be thereto 
belonging.” At the date of the lease the house 
was intended to be used as a tavern, and the 
lessees subsequently completed and fitted up the 
house with things necessary for carrying on the 
business of a tavern-keeper, and for that purpose 
caused to be put in and fixed to the premises, in 
the usual way, fixtures of the description known 
as trade and tenants’ fixtures : — Held, that the 
words of the covenant referred only to what are 
commonly called landlords’ fixtures, and the 
lessee was therefore not restrained from selling 
either the trade or tenants’ fixtures. Bishop v. 

11 Ex. 113 ; 24 L. J., Ex. 229; 1 Jur! 
(J7,S.) 662 I 3 W. E. 454— Ex. Ch. 
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The assignee of a house held under a lease for 
twenty-one years erected ■ during the term a 
plate-glass shop-front or window, fixed with 
wooden wedges, without screws, nails, or glue, 
and which could he removed without doing 
any injury to the premises Held, that the re- 
moval by the assignee of this plate-glass shop- 
front or window was a . breach of a covenant 
contained in the lease, to yield up at the end of 
the term all windows which then were, or at any 
time thereafter should be, thereunto affixed or 
belonging, together with all sheds and other 
erections, buildings, and improvements which 
should be erected, built, or made upon the pre- 
mises ; because the plate-glass front was either 
a window or an improvement within the mean- 
ing of the covenant, and therefore irremovable 
at the end of the term, although erected for the 
purposes of trade. Burt v. Haslett, 18 C. B. 
893 ; 25 L. J., C. P. 295 ; 2 Jur, (x.s.) 974 ; 4 
W, E. 679— Ex. Ch. 

A lessee of a mine covenanted by his lease, at 
the end of the term, if the lessor should require 
it, to leave him all the engines, machinerv, 
things, and materials which should have been 
used in and about the working of the mine, upon 
receiving twelve months’ notice from the lessor, 
apd being paid for the same according to valua- 
tion. In a subsequent part of the lease it was 
provided that it should be lawful for the lessee at 
any time or times during the term, or within 
twelve months after its exjfiration, to remove all 
the machinery, engines, things, and materials 
which should be erected or brought by him ui)on 
the premises, unless the lessor should ‘'be minded 
to purchase the same, which he should have 
liberty to do upon giving the notice therein- 
before mentioned, and upon* paying the pilce 
estimated. The lease also contained a covenant 
by the lessee not to do any act which might 
occasion or tend to produce the drowning of the 
mine. Pourteen years before the expiration of the 
term the lessee became insolvent, and assigned 
everything he had brought upon the premises to 
trustees, who gave notice to the lessor of their 
intention to remove the same unless he should be 
minded to purchase. To a bill by the lessor, 
averring that such removal w’ould occasion or 
tend to produce the drowning of the mine, and 
praying for an injunction to restrain the same 
until the end of the term, and until he had the 
opportunit}?' of exercising his option to purchase, 
a demurrer was allowed, the court being of 
opinion, that, according to the true construction 
of the lease, the lessee was to be at liberty to re- 
move all the property in question, unless the ^ 
lessor gave notice of his intention to purchase 
and paid for the same. Itolleston v. Keii\ 4 Kav 
& J. 640, 

A lease contained a covenant to yield up . 
certain scheduled articles, together with all 
doors, wainscots, shelves, presses, dicssers 
drawers, locks, keys, bolts, bars, staples, hinges! 
hearths, chimney-pieces, mantel-pieces, chimnev- 
jambs, foot-si)aces, slabs, covings, window- 
shutters, partitions, sinks, watercloseis, cisterns 
pumps and rails, water-tanks, “and other ■ 
additions, improvements, fixtures, and things ” - 
which were and should be anyways fixed"" or ' 
fastened upon the premises Semble, that the 
general words could not be restricted (there beino- 
no assignable genus to which the enumerated * 
articles belonged). v. Wliateleu, 1 John. & i 

H. 436; 7 Jiir. (KS.) 908; 3 L. T. 617; 9 W. E. 331. i 

Held that the lessee’ could- not make a : 


)r marketable title even to articles in the nature of 
a tenant’s fixtures. Ih, 

h In ^1804, owners of the fee-sim])le of certain- 
3 , premises agreed, by indented articles, to demise- 
g them for lives renewable for ever, and the in- 
tended lessees agreed to pull down a mill on the 
I- premises, and build a new one, and covenantccl 
t to keej) tlie mills and works in constant woi'king 
-f order, repair, and condition. On the 30th Jiihq 
Y 1823, a lease was executed in |)ursuaiice of this 
r agreement, and the lessee thereby covenanted to 
r preserve and keep tlie premises," and all biiild- 
1 ings and improvements then or thereafter to be 

- made thereon, in good oi’der and repair ; to keep 
r the mills, works, and machinery therein in va:)r.]v- 

- ing order, repair, and condition ; to yield ii|) tlie 
3 premises, and all buildings and improvements, 

3 in like good order, repair, and condition, ami t<> 

. keep the mills and works thereto belonging, or 
i in anywise appertaining, in constant working 

order and repair. The lease was i*enewed in 
1829, the renewal containing similar covenants 
5 by the tenant. On the 8th iSTovember, 1834, an 
, underlease, at a profit rent, was made of ’the 
. mills and premises for 999 years, which disclosed 
the existence of a head lease. In 1862 S. & Co. 
became assignees of the sub-lease, and, havim^ 
entered into possession, took out the old inili- 
stone, and erected a quantity of new machinery 
in the mill, of an inqiroved description. In 1865 
a fee-farm grant was made by tlie ])laintifi, as 
owner of the reversion, to the owners of the- 
superior lease, with covenants hy the grantees 
similar to the lessee’s covenants in the "original 
lease and renewal, and also to keep the mills’ and 
works in constant working oi’der, repair, and con- 
dition. In 1874 an agreement was executed 
between the head landlord and S. & Co. recitino- 
the original lease, its renev’al, tlie underlease, 
and the derivative title to it, and giving S. & Co. 
liberty to erect an engine-house aiKl shed, in 
pursuance of which the defendants erected a 
steam-engine and boiler, and buildings for the- 
same. In 1886 S. Co: sold, and proceeded to- 
remove, the new machinei’y jilacecl by them in 
the mill :~H eld, that S. ck Co. were precluded 
by the terms of the contract of tenancv liaving' 
regard to the covenants in the several instru- 
ments constituting their title, and of which they 
had notice, from removing tenants' fixtures, in- 
cluding the new and ini]) roved machinerv, and 
its accessories. M'?/ v. S7/aw, 19 L. E. Ir. 307. 

Estoppel.] — A tenant covenanted in a 

lease to deliver u]), at the expiration of his term . 
certain fixtures on tlie [ircmises. 4’he term ex- 
pired on the 1st of April. On the 10th the laiul- 
lord demanded possession. On the 13th the tenant 
received notice from a mortgaeue that he was 
entitled to possession, and that hlnlemamled iiay- 

nient of the rent ; and on the same day the 
tenant bought the mortgagee’s interest. The- 
landlord having afterwards brought an action 
tor breach of the covenant in not delivering up 
the fixtures .---Held, first, that the tenant was- 
not esto])])ed from denying the landlord’s title- 
to the fixtures. v. Zaur. 11 Ex. 769 • 

293^’ (^-^0 ^ w. e! 


ol]~-Held, secondly, 
tiiat tlie landlord could not recover the value of 
the fixtures, but only the actual damages sus- 
tained by him in consequence of their detention 
from the 10th to the- 13th of April. ■ JZ». 
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— — To Protect Landlord against Execution 
Creditor.] — Tenants’ d.xtnres are not chattels 
uiitil severed ; and it is competent to a landlord 
to make an agreement with his tenant which 
shall, without an abandonment by the tenant of 
his pi’operty in such fixtures during the term, in 
the event of an execution against the tenant, 
enable the landlord to re-enter and retain such 
fixtures against the execution creditor. Dn- 
mergve v. 2 H. ^ C. 777 : 8H L. d., Ex. 

; 10 Jnr. (N.s.) 155 ; h L. T. 775 ; 12 W. E. 
205— Ex. Ch. 

D, demised to F. a music-hall. F. covenanted, 
at the determination of the lease, to deliver up 
tlie inusic-hall, together with all locks, doors, and 
Cither fixtures, and fhat no fixtures should be 
removed during the term, exce^it for the purpose 
of rejiair ; and if the lease should determine by 
efflux of time, it should be lawful for F. to re- 
move tlie fixtures within twenty-one <lavs ; but 
that if F. should 1 ioconie baidvru}')!, or if any 
distress or execution sliould be levied or executed 
by seizure on the premises, then it should be 
lawful for 1). to re-enter, and to seize and retain 
for lier own use all fixtures whatsoever, whether 
teiiarits’ or trade tixturcs, or otherwise. During 
tlie term, tlie sheriff entered on the premises, and 
seized the fixtuies in execution under a ti. fa. : — 
.Held, tliat, by the terms of tlie lease, tlie tenant , 
had no right to remove the fixtures iluring the : 
tenancy, and therefore tlie fixtures were not | 
.seizable b}^ the sheriff. II). | 


to erect saltworks, and at the end of their term 
to leave at the disposal of the lessors all the fixed 
materials, of what nature or kind soever, that 
should be in or about the works, or in anyways 
relating thereto, “save and except all the salt- 
pans and other movable articles made use of at 
all or any of the works.” Afterwards the repre- 
sentatives of the original lessees surrendered their 
term in the premises, and took a fresh lease 
covenanting as to the salt-pans and otlier articles 
made use of in the works, that they should at 
the end of the term be at liberty to take and 
caiTv them away, making good such damages to 
the^ freehold as might be consequential upon 
their removal, but with an option to the lessors 
of purchasing the salt-pans and movable articles. 
On the 18th of December, 1801, they underlet 
the premises, in violation of the terms of the 
lease, whereupon, on the 23rd of June, 1802, the 
lessors demanded rejiossession, and on the 7th of 
July, 1862, brought ejectment. Between the 
18th of January and the 17th of March, 1803, on 
which latter day they confessed judgment, the 
lessees removed, and sold a quantity of the fix- 
tures : — Held, that there was nothing in the cove- 
nant to restrain them from removing trade fix- 
tures, and that they were entitled to a reasonable 
time for removing them, dating from the day on 
which the lessors demanded repossession. Sum- 
nrr V. Bromilow, 3d L. J., Q. B. 130 : 11 Jur. 
(N.s.) 481. 


Covenant in Second Lease to Eepair — 

.Fixtures Erected under First Lease. ]— Where a ' 
tenant erected fixtures for the purposes of; his; 
trade on the demised |)reuiises, and afterwards I 
took a- new lease to conimence at the ext)iration ■ 
•of the former one, and tlie latter lease contained I 
n general covenant to repair, such lessee is bound : 
to ret^air sucii fixtures, imiess it can be satis- 
factorily sliowii that they were not intended to 
pass under tlie general vrnrds of the second lease. 
J'hrt'skev v. Bad London. IFatnrwork.s Co., 4 D. 
A K. (>2 ; 2 B>. ck 0. 608 ; 2 L. J. (o.s.) K. B. 100. 

As to Ways and Roads in Mine.] — Coal 

;and iron woiks were demised, together with 
lands, and mines under other lands not inclnde(.l 
in the demi.se. with liberty to the les.sees to make 
.and use roads and ways over any of the lands, 
and to do all such other acts upon the lands as 
.should be necessary foi.* the puiqioses of the 
work.s : and the lessees eoveuanted to uphold and 
keep in good refiair die tni'iiacesand other works, 
houses and other laiildings then standing, and 
which duidig tlie term slionld be erected and 
■built on the demised land aiid all other the de- 
mised premises, and at the expiration of the term 
to deliver up the })i‘Operty, and all ways and 
roads ill, u])ori, or under the same lauds, in such 
good order that the woi'ks might be continued by 
the lessor: — llel.l. tint this covenant did not 
extend to tra,ms fastened to sleepers not affixed 
to the freeludd, which the tenant had placed 
upon roads for the [mrpose of using them as 
f ram ways, and that tlie landlord, therefore, was 
not entitled to an injunction to restrain the 
tenant from disposing of them during the term. 
Boa ufort {Duke) v. Baton, 3 De G-, F. & J, 381 • 
m L. J., Ch. 481 : 8 Jur. (x.s.) 270 : 6 L. T. 82 ; 

10 W. H. 200. ' ’ 

.— Ab to BemovalG— Exceptions.]— Lessors 
'dciuise. I laud, on wliicdi the lessees covenanted 


Removal before Termination of Lease 

Bankruptcy.] — A lease of a mill and warehouse 
for twenty-one yeai's contained a covenant by 
the lessors (inter alia) (4) that certain articles 
nnmtioned in a schedule should be the property 
of the lessees, and should be removable by them, 
tliey making good all damage done by such re- 
moval, The articles nientioncd in the schedule 
were iron columns, beams, floors, brick piers and 
I things ejusdem generis. There was a proviso (2) 

I that the lessees might by notice determine the 
j term at the end of seven or fourteen j^'ears, (1) 

I tliat on the tenant’s bankruptcy the term should 
; cease, and (3) that on the determination or 
cesser of the term, all the rnachinerv and also all 
the buildings erected by the lessees should be 
their property, and should be removed by them 
[)revioLisly to the determination or cessei" of the 
term, unless it should then be mutually agreed 
that the lessors should purchase them, the 
lessees in cases of removal to make good all 
damages which might be caused by such re- 
moval. The tenants failed and the lease deter- 
mined Held, tliat the official receiver was 
nevertheless entitled to the articles mentioned 
in clause (4) (.f this covenant and clause (3) of 
the proviso, as being the property of the lessees. 
Gould oy: Gould, Ew 2mrte, Walken, In. re, 13 
Q- B. D. 454 ; 51 L. T. 368 ; 1 Morrell, 168. 

To yield up Buildings.]— A covenant by 

a tenant to yield up in repair at the expiration 
of his lease all buildings which should be erected 
during the term upon the demised premises, in- 
cludes buildings erected and used by the tenant 
for the purpose of trade and manufacture, if such 
buildings are let into the soil, or otherwise fixed 
to the freehold, but not where they merely rest 
upon blocks or pattens. JSfaylor v. ColUnge 1 
Taunt, 19, See also Conhy v. Sh aw, 23 L. R. Ir.l81. 

The mere removal and sale by a tenant, during* 
the term, of fixtures, which he does not inT- 
mediately replace, but which can be replaced 
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before the end of the term, is not in itself a 
breach of his covenant to repair and uphold the 
demised premises, and to deliver up the same at 
the end of the term, together with all things 
affixed thereto. Doe d. Bur)‘(‘ll v. Davu, 15 Jur. 
155. 


Meaning of Improvements.”]— A tenant 

occupied a mill, under a lease containing a cove- 
nant, on the part of the tenant, to deliver up the 
premises at the end of the term in good repair 
“together with all locks, bolts, bais, and all 
fixtures, fastenings, and improvements 
that should at any time during the term be 
erected set up, or fixed upon the premises” 
Held, that^ mill -stones, set up by the tenant, 
came within the term “improvements” in the 
covenant, and consequently could not be removed 
by him at the end of the terra. Martar v Brad- 
ley, 2 M. & Scott, 25; 9 Bing. 24; 1 L. J., C. P. 147. 

^Although the custom ot the country authorised 
him to remove them. Ih. 

A covenant to keep in repair the pi’emises and 
all erections, buildings, and improvements erected 
on the same during the, tei’m, and yield up the 
same at the end of the term, is broken by the re- 
moval of a verandah, erected during the term, 
the lower part of which was -affixed to tlie 
ground by means of posts. Fenru v. Brown, 2 
btark. 403. 

A lease contained a covenant to yield up cer- 
tain scheduled articles, together with all doors 
^minscots, shelves, presses, dressers, drawers! 
locks, keys, bolts, bars, staples, hinges, hearths 
chimney-pieces, mantel-pieces, chimney-iambs, 
foot-paces, slabs, covings, window-shutters, par- 
titions, sinks, water-closets, cisterns, pumps and 
rails, water-tanks, “and otlier additions, im- 
provements, fixtures and things,” which were 
and should be anyways fixed or fastened upon 
the premises :-Semble, that the general words 
could not })e restricted, there being no assignable 
genus^ to wjiicli the enumerated articles be- 
Whateley, 1 , Johns. & H. 
436 ; 7 Jur. (n.S.) 908 ; 3 L. T. G17 ; 9 W. B. 

Held, that the lessee could not make a market- 
able title even to articles in the nature of 
tenant s fixtures. Ih. 

Ee-entry under Covenant.] — In 1824 A 
twenty -one years a colliery (with 
the right of putting up steam-engines for work- 
ing It), subject to a proviso for re-entry, on non- 
Wment ot rent or insolvency. B. erected on 
the colliery several steam-engines, affixed in the 

182- afterwards, in : 

]82i, assigned the colliery, with the engines 

DcmTt* ™ iT® trustees to ' 

ment oi an annuity granted by him ; and on 

and sell them, 
“6,1829, A. recovered i 
i rak ■?, ,5 Ml ejectment, brought 1 

m piii.suancc of the proviso for re-entry. In s 

engines and other articles i 
snir k ‘-oiliery were seized under a fi. fa., at the i 
suit ot an e.\ccutum creditor of B. -Held that i 
the .steam-engines pa.ssul to the landlord on tht ( 
them in ’trek *™“‘‘-es could uol, recover i 

Eonning Part of Personal Estate.]— In Janu- I 


a ary, 1797,_ several persons carried on business in 
he ],)artiiersliip as calico printers ; and in the same 
at month, premises on whicli their works were prin- 
gs cipally carried on were conveyed to one of the 
.r, partuers in fee. The conveyance mentioned the 
premises to consist, besides land, of dwelling- 
houses, machine-house, and otlier buildings and 
at erections, and stated them to be then in the pos- 
e- session of the partner to whom they were con- 
le veyed, and another partner. Various buildings 
r, and machines were afterwards, from time to 
41 time, erected on the premises by the firm, for tlie 
ts purpose of extending the works. The whole was 
)3 firmly fixed to the freehold, and stood on that 

- iiart of the hind which was conveyed to one of 
t, the partners in ] 797, but the part in que.stir)ii 
le could be removed without material injury to the 
d buildings. In the different stock-takings of the 
o firm, the land and buildings were always valued 
7. and classed separately from the machinery and 
d fixtures. In the .part of the country where the 

premises were situated, machinery of this de- 
d scription was constantly bought and sold dis- 
d tirictly from the freehold. Tlie freehold in the 
e premises having been subsequently conveyed to 
two of t.he partners, they, in 1828, mortgaged 
1 , them to the tfiaiiitiffs wife, under the description 
e of all the messuages, dwelling-houses, lands, and 
'2 buildings therein mentioned ; “and also all that 
and those the steam-engine, mill-gearing, heavy 
I gear to millwright work, fixed machinery, and 
othei matters and things then standing and 
beiiig in aiul upon the demised buildings, works^ 
and premises, ■which in any manner constitutecl 
hxtures and appendages to the freehold of the 
same, or any part thereof.” All the machinery, 
tixtures, Ac., aiipeared to have been in the re- 
puted ownership of the partners who carried on 
e the works until 1831, when they became bank- 
.1 tu},)t. Ihe mortgagee had inspected statements 
s of the affairs of the partners, w^hich treated the 
3 niauiinery as not included in the mortgage, and 

- had made no objections to such statements. In 
. Apiil,^ l8o 1, the assignees sold all the rnacliinery 
. ancl^ fixtures, with the exception of t’wo steam - 

engmes, two V'ater- wheals, an iron flooring, and 
; other small articles, and the greater part of them 

- was removed by the purchasers. The articles 
claimed by tlie mortgagee were all firmly fixed 
to the freehold, in such a manner, how'ever, that 
tliey might easi.ly be removed without material 

nijury to themselves or to the buildings : Held 

that the machinery did not belong to the 

kko Aff of the person.al 

I estate of the bankrupts ; and that it passed to 
the assipees, and that the machinery was not 
intended to jjass, and did not pass, to the 
f’p k' deed. Tn,ppe» 

e/ZZ ’ ^ 0. & M. lo3 ; 3 I'yr. 604 ; 3 L. J.. 

Fixtures on Fremises 
after Deternunatioa of Term.]— A tenant of a 

sSl“stofk™' possessed of 

aitid.es of household use, his own property but 
annexed to the Heehold, requested the landlord 
A?. at the expiration of the term 

teirmt w If u incoming 

refulkttem tenaatshould 

iciuse them. The landlord wrote an answer 

dcohmng to purcha.se. but adding, “ I have no 
objection to your leaving them on the pSse^ 
and nia-kiiig the best terms vou can with the ii 
coming tenant.” The ariiclos rekafned In- 


141 


FIXTUEES, 


severed from the freehold till the entry of the 
new tenant, who came in under a demise from 
the same landlord, but who declined to take 
them. The old tenant then (after the new tenant 
had been two months in possession) demanded 
liberty to enter and remove the fixtures, but 
the tenant refused permission ; and thereupon, 
brought an action for the hindrance, and trover 
against the tenant : — Held, that if the landlord’s 
letter amounted* to a licence to take away the 
articles, yet not being unden seal, it was no valid 
grant of such privilege as against a new tenant 
in possession, and not party to the licence. 
liufey V. Ilmderstm^ 17 Q. B. 575; 21 L. J., 
Q. B. 49 ; 16 Jur. 84. 

Held, also, that trover did not lie for the 
articles unsevered from the freehold. Id, 

As between landlord and tenant an agreement 
by the landlord that the tenant , shall . be at 
liberty to leave tenant’s fixtures on the premises 
after the expiration of the tenancy, and to sever 
and remove them after they have thus become 
part of the freehold, may, in the event of the 
landlord’s subsequent refusal to permit severance j 
and removal, give the tenant a right of action 
for the value of the fixtures. But such an agree- 
ment gives the tenant no such right of action 
against the landlord’s mortgagees who have in 
the meantime entered into t)ossession under a 
prior mortgage, 'fhoma^i v. Jemiinqs^ 66 L. J., 
Q. B. 5 ; 75 L. T. 274 ; 45 W. R. 93. ' i 
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Included in “Erections.’.’] — An agreement 
was made with a company to grant them a lease 
of land as soon as they had spent 3,000Z. “ in the 
erection of permanent and substantial buildings 
and works such as are usually erected for the 
distillation of oil,” and there was a covenant to 
cover in the “ erections ” and buildings when 
necessary : — Held, that “ erections ” was a wider 
term than buildings, and might include trade 
fixtures. Bidder v. frmidad Co., 17 W. R. 153. 

b. Sale and Assig’nnxent. 

Meaning of Fixtures.]— The word “ fixtures” 
means the right of severance of chattels at- 
tached to the soil, but not part of the freehold. 
A transfer of fixtures is therefore, at least, the 
transfer of the right of severance ; and, whether 
a memorandum of the sale of fixtures transfers 
any interest in the chattels themselves or not, is 
a convejrmiice within the words of the Stamp 
Act, which include the transfer of any right ; 
and as fixtures are not goods, wares, and mer- 
chandise, it is not within the exemption. Ilurs^ 
fall V. Key, 2 Ex. 778 ; 17 L. J., Ex. 266. 

Parol Agreement as to Reversionary Interest.] 
— A reversionary interest in trade fixtures will 
pass to a purchaser under a parol agreement, 
Petrie v. Duoaon, 2 Car. k K. 138. 


Tenant’s fixtures not remove;! during the con- 
tinuance of the tenancy become on its expiration 
part of the freehold even thougli they are on the 
premises by the parol consent of the lessor ; and 
though such consent might give the tenant a 
right of action for the value of the fixtures 
against the lessor if he subsequently refused to 
permit their removal, it will give no such right 
as against the lessor’s mortgagees wdio were no 
parties to it, should they refuse. Ih. 


Implied Agreement.] — The acceptance of a 
demise of a house containing fixtures does not 
raise an implied contract to pay for such fixtures. 
CoJ'y. Harris, 5 Man, k G. 578; 12 L. J., C. B. 273. 


Declaration — As to Fixtures Scheduled.] — A 

declaration stated that the plaintiff agreed to 
let, and the defendant to take for one year, a 
dwelling-house, together with the furniture, fix- 
tures, and effects nieiitioned in the iiiventorv 
thereof, which was to be examined or signed by 
both parties.” And the defendant agreed, at the 
end of the term, to deliver up the dwelling-house, 
furniture, fixtures, and effects, as per inventory, 
in as good condition as the same were then in, 
or pay for the damage. The declaration averred 
that the defendant entered and enjoyed the 
house, furniture, fixtures, and effects, and alleged 
as a breach, that, at the end of the term, he de- 
livered up the furniture, fixtures, and effects, as 
per inventory, in a broken condition, and re- 
fused to pay for the damage : — Held, that the 
declaration was good, although it contained no 
averment that the inventory was examined or 
signed by either party. Bampier v. Pole, 4 Ex. 
678. 


^ Costs of Agreement.]— A lessee of a house and 
fixtures, agreeing to pay the expense of preparing 
the agreement, is liable to pay the costs of pre- 
paring the agreement, and of copies of an inven- 
tory of the fixtures referred to by it. Thomas, 
In re, 8 Beav. 145. 


Wrongful Sale of.]— By agreement, reciting (as 
the fact was) that the plaintiff had discounted a 
bill for S., and that 8., in consideration thereof, 
had deposited with the plaintiff as a collateral 
security for repayment, the lease of his house, 
and had also assigned to him the fixtures as per 
iiiventory, 8. undertook, if the bill should be 
dislionoured, to execute a mortgage to the plain- 
tiff of the lease (such mortgage to contain the 
usual power of immediate sale), together with the 
fixtures as per inventory, such lease and fixtures 
to be sold by auction, or otherwise, and, after 
repayment of debt and expenses to the plaintiff, 
the balance to be paid over to 8. But if the 
plaintiff should wish to sell the fixtures by 
auction, or otherwise, 8. undertook to allow him 
to do so on the premises, without his being liable 
to an action of trespass. 8. also undertook to 
pay all arrears of rent and taxes within three 
months ; and, in default of such payment, 
authorised the plaintiff to sell the lease and 
fixtures on the premises, by auction or otherwise, 
without previous mortgage, and to pay the pi‘o- 
ceeds as before stated. 8. signed a receipt for 
80Z., as paid for purchase of the fixtures. 8. 
became bankrupt, having continued in possession 
of the house and fixtures until that event, and 
the bill having then three weeks to run. The 
assignees took possession of the fixtures and sold 
them: — Held, that the plaintiff was entitled to 
recover the value from them, the agreement 
having vested in him an immediate interest in 
the fixtures, Thonijosofi v. PeUitt, 10 Q. B. 101 : 
16L.J., Q. B. 162; 11 Jur. 748. 

— — Damages for.] — The fixtures were sold by* 
auction for 867., a fair price on such sale ; but if 
they had been valued as between outgoing and 
incoming tenant they Would have been worth 
807. : — Held, that the plaintiff was entitled to 
damages according to the latter estimate. Ih. 

Removal of, after Sale.]— The plaintiff pur- 
chased a farm from the devisees in trust of the 
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father of the defendant, and the premises were 
conveyed by a deed, to which the defendant was 
a party, as one of the devisees. The plaintiff 
demised the premises to M. immediately after 
the conveyance, and the defendant, who was in 
the occupation of the farm at the time of the 
conveyance, under a lease from the devisees, re- 
moved some rick staddles, a threshing-machine, 
and a granary from the premises after the demise 
to M. I’he deed conveyed the land and all tix- 
tures. The articles In question had been put on 
the land by the defendant’s father : — Held, first, 
that, everything attached to the land having 
passed by the deed, the defendant had no right 
to remove the articles as fixtures removable by an 
outgoing agricultural tenant. Wiltshire v. 
Cottrell, 1 El. & BL 674 ; 22 L. J., Q. B. 177 ; 17 
Jur. 758. 

Held, secondly, that the removal of the rick 
staddles, which were stone pillars mortared to a 
foundation of brick and mortar let into the earth, 
with stone caps mortared on the pillai-s, and of 
the tlij-cshing-niachine, which was fixed by bolts 
and screws to posts, which wei-e let into the 
ground, was an injury to the plaintiff’s rever- 
sionary estate, for which the defendant was 
liable in an action. Ih. 

Held, thirdly, that a granary laid on a wooden 
foundation, supported by staddles, and which 
could be lifted from them by sufficient power 
without disturbing them, was a chattel, though 
it might pass under the word “fixtures” in" a 
deed of conveyance, if there were other words in 
the deed denoting an intention of passing chat- 
tels, and it appeared, from the cii-cumstances of 
the case, to be comprehended under that word ; 
but that the removal of it would not support a 
count for an injury to the rcAmrsionarv estate of 
the plaintiff, nor a count in trover. Ih. 

What pass under Sale of Mill.]— Upon the sale 
of a mill or of a factory, looms used in the mill 
are not within the words “steam-engines, boilers, 
shafting, piping, mill-gearing, gasometer, gas- 
pipes, drums, wheels, and all and singular other 
the machinery, fixtui'es, and eftects fixed up, in, 
attached or belonging to tlie mill or factory or 
emises.” Ilutehinmn v. Kcvij, 23 Beav. 413": 26 
J., Ch. 457 ; 3 Jur. (x.s.) 652 ; 5 W. 11. 341. 

Looms standing upon, a loom-foot, fi*om which 
They may be i-emoved at pleasui-e, will not ])ass 
by the general terms of macliincrv, tliough they 
are worked by steam-power which" is attaclied to 
the mill and mortgaged with it. Ih. 

Of Iron Foundry.]— Wlierc by a deed were 
grantetl “all that iron-foundry, together with 
the said dwelling-houses and appurtenances 
thei'cto belonging, and the dwelling-houses and 
buildings erected thereon, and all and singular 
other the hereditaments, &c., together with all 
grates, boilers, bells, and other 'fixtures in and 
about the said <lwelling-houses, and the brew- 
lioiises thereto belonging” ; it was held that the 
of the iron-foundrv did not pass. ITare 
Jlorton, 5 ,B. & Ad. 715 ; 2 N. ck; M. 428 ; 3 
J., K. B. 41. 

M Brewhouse.]— By the sale of a brewhouse 
the uteirsils will not pass. Quincy, Me jyaHe, 1 
Atk. 478i' 

Agreement to Assign— Refusal of Defendant 
Sign.]— A declaration, after reciting that the 
defendant was possessed, for the residue of a term 
premises, and also of 


fixtures annexed to the premises, averred that 
the plaintiff agreed to purchase of the defendant 
the residue of tlie term of the messuage and pre- 
mises, with the ap])urtenaiices and the fixtures ; 
and the defendant agreed to give up possession 
of the messuage, with the appurtenances and the 
fixtures, on a certain day. The declaration 
averred, that tlie plaintiff tendered, to tlie defen- 
dant for execution, an instrument, which con- 
tained a recital that the |.)laintilf had lately 
contracted with the defendant for the sale to him 
of the residue of the term granted to him by .P., 
in the messuage or tenements aiidhereditainerits, 
with their appurtenances, and also all and sin- 
gular the fixtures belonging to the messuage or 
tenemeiits and hereditaments, for a certain sum, 
the receipt of which was acknowledged : — Held, 
that as the agreeineiit betw^egn the pai’ties was 
for the as.signinent of the fixtures only, wliich 
belonged to the defendant, the recital in the in- 
strument tendered was too large, and therefore 
that it was not such an one as the defendant was 
bound to execute, and the judgment was arrested. 
Planning v. Bailey, 2 Ex. '45. 


c. Mortgage. 

i. Of Mreeliolds. 

Fixtures included.] — Trade fixtures pass 
by a mortgage of _ the freehold or of a 
freeholder’s interest in the property to which 
they are attached, whether such mortgage 
is effected by a regulaiiy-executed deed, or 
by deposit with memorandum, and such mort- 
gage will be effectual, though not registered, 
as against any subsequent unregistered bill of 
sale. Trade fixtures added subsequently to 
the mortgage are subject to this rule as much 
as those attached before the mortgage. Meiiie 
V. lacol), 44 L. J., Ch. 481 ; L. B, 7 H. L. 481 ; 
32 L. T. 171 ; 23 \V. K 526. 

A portable engine and boiler brought on to 
colliery prea:nses to be used in sinkihg a new 
shaft,^ and for the purpose of stead \^jng the 
macliineiy, bolted to a wooden framework, and 
then the frame embedded in a layer of wet 
mortar laid i'i])ori a brick foundation, pass to the 
mortgagee of the realty as afiixed to the freehold, 
and cannot be seized by the judgment ci-editors 
of the mortgagor. Cro6%s v.' Barnes. 46 L. J , 
Q. B. 471) ; 36 L. T. 603. 

When an article is affixed to the soil by the 
owner of the fee. though only by means of bolts 
and screws, it is to be considered as })art of tlie 
land ; at all events ^^■here the object of setting 
up the article is to^ enhance the value of the prt^ 
mises to vhich it is annexed for the purposes to 
which those premises are applied. Holland v 
Hodgson, 41 L. J., C. P. 146 : L. 11. 7 0. P 3‘>8 * 

L. T. 700 : 20 VV. R. 000— Ex. Ch. 

The owner in fee of a worsted mill at which 
he carried on the business of a worsted spinner 
and stuff manufacturer, mortgaged it. By a 
deed of arrangement under the^Bankruptcy Act 
1861, subsequently executed, the mortgagor as- 
siped all his propei'ty to trustees for tlie benefit 
of his creditors. Under tliis latter deed the 
trustees seized looms which were in the mill that 
was mortgaged. These looms were attached to 
the stone floors of the rooms of the mill by means 
of nails driven through holes in the feet of the 
looms, in some cases into beams which had been 
built into the stone, and in other cases into plugs 
of wood driven into holes drilled in the stone for 
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the purpose. It was necessary that the looms 
should be so attached for the purpose of steady- 
iiig them and keeping them in a true direction, 
perpendicular to the line of the shafting, by 
means of which the steam power was applied to 
them. It was impossible <>to remove the looms 
without , drawing' the nails; but this could be 
done easily and without any serious damage to 
tl'ie flooring. The mortgagees brought trover for 
the looms 'Held, ‘that the dooms passed by 
the mortgage of the" milk as part of the realty, 
.and the action \vas therefore maintainable. 1 b. 

Things firmly annexed to the freehold by a 
mortgagor in' possession after the date of the 
mortgage, for the purpose of improving the^ in- 
heritance, pass to the mortgagee, and do not 
]iass to the assignees of the mortgagor upon his 
bankru]’)tcy ; and that rule applies as well to 
trade as to other fixtures, the mortgagor not 
being in possession as tenant to the mortgagee. 
Wahii,sley v. Milne, 7 G. B. (x.S.) 115 ; 29 L. J., 
C. P. 97 i Jur. (N.s.) 125 ; 1 L. T. 62 ; 8 W. IL 
IBS. 

A trader mortgages the trade premises in fee, 
and then enters into ]_)artnership, and the firm 
■carry on business on the same premises, and erect 
trade fixtures : — Held, on. their bankruptcy, that 
the mortgagee was entitled to the trade fixtures. 
Cotton, IM: irirte, yntter, In ro, 2 Mont. i). H. 
725 ; 6 Jur. 1015. 

Ilie owner of a mill mortgaged it in fee to- 
gether with all the engines, plant, and machinery 
tiescribed in the schedule to the mortgage deed. 
The schedule included certain driving belts 
which were necessary for connecting the power 
machinery with certain machines which were so 
.affixed as to be jiart of tlie realty : — Held, that 
the belts, bei,ng essential parts of the fixed ma- 
chines, formed part of the realty, and as sucli 
passed under tlio mortgage. Shejiidd and Sonth 
Yorlidilre Pariiurncnt Iluildinfi Soeietij v. Ilav- 
ii'itS'on^ 54 b. J., Q. 13. 15 ; 15 Q. B. 1), «35S ; 51 
L. T. 049 ; 83 W. B. 144. 

By a mortgage of a mill, the stones, tack- 
ling and instruments necessary for working the 
mill pass to the mortgagee. Place v. Ahyy, i M. 

By. 277 ; 7 L. J. (6,S.) K. B. 195. 

A bankrupt being the owner, as well as 
occupier, of a freehold cotton-mill, gave the 
petitioners an ecjuitable mortgage on it, “ to- 
gether with the steam-engines, and also all and 
singular other the movable and fixed machinery, 
.and steam-pi|:ies then in, ipion, about, and bc- 
loipeing to the said steam-mill and premises, or 
•occupied or used tliei'ewilh” ; and the bankrupt 
•continued in possession of the mill and fixtures 
i.ip to the period of his baidvruptcy : — Held, 
that all parts of the machinery^ and fixtitres 
which were so attached to the premises as to be 
legally affixed to the freehold, were not to by 
considered as goo Is and cliattels within s. 72 
■of the Batiknp)! Ac.t. and that the assignees had 
no right to them, as against the equitable mort- 
gagee. JM part(\ 4- Deac. &: G. 143 ; 2 

Mont. A Ayr. 61 ; 4 L. J., Bk. 24. 

Wliere the memoi'andiim of dct)Osit accom- 
panying an equitalJe mortgage stated, that the 
l)ank)'upt had deposited “ the deeds and docu- 
ments under wliitdi he held the stearn-niills, 
cottages, hind, buildings, and premises at L.” : — 
Hekl, upon construction of the (‘.on tract, the 
point of ‘Au'dor and disposition” not having 
bc(in taken, that the equitable mortgagee had 
a lion on the fixtures, whethei- ei’ccted" before or 
.after the time of the deposit, and hiclnding 



tenant’s fixtures. Price, Px pxrrte, Stead, In re, 
2 Mont. D. ck D. 518; 11 L. J., Bk, 27; 6 Jur. 327. 

A., who was a partner with B., deposited with 
their bankers the deeds of a freehold cotton- 
mill belonging to A,, as a security for advances 
to be made by the bankers for the use of 
the firm of A. B. ; and in the inemoraiidum 
of deposit' it was stated, that the buildings 
w^ere insured for 2,0001., and the machinery, 
Ac., for 2,OOOG more.” A steam-engine ancl 
other machinery having been, previous to the 
deposit, erected by A. A B. for ihe purposes of 
their trade, A. A B. continued in possession of 
the premises, with all the machinery, up to the 
period of their bankruptcy; — Held, that the 
bankers had a lien on the steam-engine and 
machinery as well as on the buildings. IJoyd, 
Px> parte, Orjden or Walmdeu, In re, 3 Deac. A 
C. 765 ; 1 Moiit. A Ayr. 494 ; 3 L. J., Bk. 108. 
And see Hobson v. Gorrinqe. 66 L. J., Ch. 114 ; 
[1897] 1 Ch. 182 ; 75 L. T.Mio ; 45 W. B.356'— 
C. A. Ante, cols, 122, 123. 

With Appurtenances.] — Where real pro- 
perty^ with its appurteuaiices ” (without other 
evidence of intention) was niori gaged by’' the 
owner of the fee, articles of fiiriiiture, as rolling 
maps, affixed before and after the mortgage to 
the freehold, although they might have been re- 
movable as between a landloid and tenant, and 
although he continued in possession up to the 
time of his bankruptc}', passed by tlie mortgage, 
and were taken out ot the order and disposition 
of the bankrupt ownei'. Whatevei’ is affixed to 
freehold by’’ the owner of the inheritance is to be 
considered as a fixture till severed by him ; and 
whether so afiixed before or aft.er a mortgage, 
passes absolutely to the mortgagee. Pclchcr, J£x 
\ parte, 4 Deac. A C. 703 ; 2 Mont. A Ayr. 160 ; 4 
I L. J., Bk. 29. 

I A mortgage of a brewhonse, with the appurte- 
! nances, will not carry the utensils, but the things 
only belonging to the outhonses. Quincy, Px 
parte, 1 Atk, 477. See also cases, ante, cols. 123, 
124. 

As against Bill of Sale Holder.] — The 

owner m fee in possession of land and pre- 
mises deposited the title-deeds with a banking 
company" as an ecjuitable mortgage, to secure 
the balance of his account with them for the 
time being. He then erected a mill, and set up, 
not only^ steam power a])plicable to all mills, hut 
machineiy applicable only to the purposes of a 
particular manufacture which he carried on there. 
He afterwards granted a bill of sale of all the 
machineiy, the assignee having notice of the 
previous deposit of the deeds : — Held, as between 
the mortgagees and the at-signee, that all of the 
machinery which was annexed to the fioor, 
ceilings, or sides of the building, in a quasi- 
permanent manner, by means of bolts and scre ws, 
passed to the mortgagees ; and that it made no 
difference that the object of aniiexatioii Was 
merely to steady the machines when in use, and 
that they could be removed without anyr injury 
to them or the freehold, nor that the machines 
were in the nature of trade fixtures, which 
would, as between landlord and teuant, belong 
to the tenant. Longlwttom v. Perry, 10 B. A 8. 
852 ; 39 L. J., Q. B. 37 ; L. K. 5 Q, B. 123 ; 22 
L. T. 385. 

ii. Of Leaseholds. 

A mortgage of a lease made by the lessee will 
carry the fixtures of that property which is in 
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lease, and the power to remove which fixtures was 
in the tenant. Mevx v. Jacobs^ 44 L. J., Ch. 481 ; 
L. R. 7 H. L, 481 ; 32 L. T. 171 ; 23 W. R. 526. 

Trade fixtures removable as between landlord 
and tenant pass to equitable mortgagee by de- 
posit of lease, though not specified therein nor 
in the memorandum of deposit. Qu^re, as 
to fixtures subsequently erected. Broadioiwd, 
jEx ^arte, M ?*£?, 1 Mont. D. k D. 

631: 

Fixtures belonging to a lessee and removable 
by him at pleasure (as between himself and the 
lessor) form part of the security under an equit- 
able mortgage by deposit of the lease. Ill chard 
In re^ Lloyda Banhhaj Bx luirte^ and 

Asthiiry^ Bx parte ^ 3S L. J., Bk. 9 ; L. li, 4 Ch. 
630 ; 20 L. T. 997 ; 17 W.'K. 91)7. 

Leases are deposited Vjy wayof equitable mort- 
gage, accompanied by a memorandum of de- 
posit. Tenant’s fixtures are included in the 
security, although they are not mentioned in the 
mcmoranduin. ColccII^ Bx ■parte.i 17 L. J., Bk. 
. 16; 12 Jiir. 411. 

Where a lessee for years mortgaged his lease, 
and all his estate and interest in the premises, 
and afterwards became bankrupt : — Held, that 
the mortgagee might declare as reversioner 
against the assignee of the tenant for the re- 
moval of the fixtui’es from the premises, whereby 
they were dila])idated and injured ; and that he 
was also entitled to recover in tiover against 
such assignee the value of all the fixtures, 
whether landlord’s or tenant's, which were 
affixed to the premises before the execution of 
ihe mortgage, although there was a covenniit in 
the original lease to the mortgagor to yield up 
to the le.'Sor, at the determination of the term, 
“all fixtures and things to the premises belong- 
ing or to belong.” Ilitchman v. Walton^ 4 M. 

W. 409 ; 1 H. & H. 374 ; 8 L. J., Ex. 31. 

The lessee of a house containing fixtures 
executed an assignment of the premises by way 
of mortgage, not mentioning the fixtures. He 
afterw'ards assigned the premises and all his 
estate and effects to trustees. The trustees being 
in treaty for a sale of the fixtures, the mort- 
gagee, whose principal and interest were due, 
took forcible possession of the house, and refused, 
on demand, to deliver the fixtures up. The 
trustees brought trover Held, that they could 
not recover for the fixtures. Long.'^taf v. 
Meaqoe, 2 A. & E. 167 ; 2 A M. 211 : 4'L. J., 
K. B. 28. 

A lessee annexed tenant’s fixtures, and then 
deposited the lease, by way of mortgage, with a 
memorandum not noticing the fixtures : — Held, 
on his becoming bankrupt, that the security ex- 
tended to the fixtures. Tag art, Bx parte, He 
Gex, 531. 

A lessee erected trade -fixtures, firmly attached 
to the freehold, but removable as between him- 
fcclf and the landlord. He then mortgaged the 
premises, without referring to the new erections, 
for an amount greater than the premises would 
be worth without the fixtures. He became 
bankrupt : — Held, that the mortgagee was en- 
titled to the fixtures. Bentley, Bx parte, 2 
Mont. I). A H. 591 ; 6 Jur. 719. 

A publican deposited a lease of a public-house 
and other leases with his brewers, with a memo- 
randum stating that they were to be equitable 
mortgagees of the leases and premises, and fix- 
tures and appurtenances. The publican became 
bankrupt, and the brewers petitioned for a 
realisation of their seemity. The leases, and 


trade and other fixtures and fittings-up of the 
public-house were ordered to be sold, and were 
sold. The commissioner decided that the pro- 
ceeds of the trade fixtures belonged to the 
general creditors, on the ground that these fix- 
tures were in the order and disposition of the 
bankrupt within the meaning of s. 125 of the 
12 & 13 Viet. c. 106 ; but upon appeal : — Held, 
that the mortgagees were entitled to the entire 
produce of the "sale, as tiie trade fixtures were 
included in their security, and w'ere not in the 
order and disposition of the bankrupt. Ganum 
V. Barela g, Barclay, Bx parte, 5 He Cr. M. ck 
G. 403 ; 25 L. J., Bk. 1 ; 1 Jur. (N.S.) 1145. 

Under an equitable mortgage by the simple 
deposit of a lease, unaccompanied by any nieino- 
randum, the tenant’s fixtures will be included, 
Willlamr v. Branx, 23 Beav. 239. 

A. and B. agreed that B., on payment of 
1,0007. premium, and putting up fittings to the 
value of 500/., shouki have a lease from A. of 
certain premises, and that he should advance 

I, 000/. to be secured by the premises so fitted 
up. B, entered, put up the fittings, and con- 
tinued in })ossession ; but nothing more was 
done, except that B., lu-eferriiig to have only 
the agreement, and desiring to deposit it as a 
security to others, A. allowed him to deposit his 
part of the agreement (which was in diqdicate) 
as a security, subject to his claim for 1,000/. 
B. became bankrupt, and his assignees, under an 
order of the court of bankruptcy, severed and 
sold the fittings : — Held, that A. was equitable 
mortgagee of the premises and fittings, and that 
the assignees had no right to remove the fittings. 
Tchh v. Ilodf/e, 39 L. J., 0. B. 56 ; L. K. 5 C, B. 
73 ; 21 L. T.' 499— Ex. Ch. 

The defendants supplied and fixed for E., a 
nurseryman, on his premises, which were mort- 
gaged to the plaintifi', a trade fixture, wliich, ac- 
cording to a hire-and-[)urcluise agreement 
between E., E.'s landlord, and the defendants^ 
prior to the mortgage, was to remain tiie p)ro- 
perty of the defendants till the instalments of 
purchase-money were paid. Tlie plaintifi; took 
the moi'tgage without notice of the agreement, 
E. having made default in payment of tlie in- 
stalments, the defendants removed the fixture 
before the plaintiff entered into possession : — 
Held, that the defendants were entitled to re- 
move the fixture. Sanderj^ v. Baris (15 Q. B. 
I). and Cumherlafid Union Banking Co, v, 
Mary port Hematite Iron and Steel 6h.*([1892] 
1 Q. B. 415) followed. Gough v. irccK/, 63 L. 

J. , Q. B. 564 ; [1894] 1 Q. *B. 713 ; 9 R. 509 
70 L. T. 297 ; 42 W. it. 469— C. A. 

A mortgagor in possession has no right as. 
against his mortgagee to remove fixtures "other- 
wise than in the ordinary course of his trade and 
as a legitimate act of that trade. Gough v. 
Wood ([1894] 1 Q. B. 713) explained. Iludders^ 
field Banking Co. v. Lister, 64 L. J., Ch. 523 
[1895] 2 Ch. 273 ; 12 R. 331 ; 72 L. T. 703 : 43. 
WR. 567— C. A. 

See also cases ante, cols. 123, 124. 
iii. Of Bixtures. 

When a rolling-machine (which itself was- 
admittedly a fixture) was fitted with a num- 
ber of tLifferent sets of loose rollers, one 
of which only could be actually attached to 
the machine and used at one time, but the 
duplicates were kept for the purpose of eject- 
ing clilfoveiit kinds of work; — Held, in a con- 
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test between mortgagees and the assignees in accept the offer of the court to file a bill. Suites. 
bankruptcy of the mortgagor, that all the rollers Ex jjarte, 18 L. J., Bk. 16 ; Jur. 486. 
that had been fitted to the machine thereby be- 
came part of it, and passed to .the mortgagees by . . ' 

virtue of an equitable mortgage by deposit of Otliev Matters. 

the lease of the mill, lliehards, Ei re^ Lloyds Meaning of Fixtures.] — A house fitted up for 
Banlt'mg 6b., E.r jparte^ and Astbury^ Ex paj'te^ and intended to be used as a club was mortgaged 
^ j j with all fixtures therein : — Held, that in deter- 

' . mining what articles were included as “ fixtures,’" 

Held, also, that other rollers which had been regard must be had to the intentions of the-- 
purchased with the view of using them in the parties, the one in mortgaging and the other in 
machine, but had not been fitted to the machine, taking a security for the sum advanced ; and that 
were not part of the machine, and did not pass such things as were substantially part of the: 
to the mortgagee. Ih. house so that they could not be removed without. 

A lessee mortgaged tenant’s fixtures, and after- depriving the house of what was intended to be 
wards surrendered his lease to the lessor, who used with it must be regarded as fixtures. Sonth- 
granted a fresh term to a third party .-—Held, v. 2Iacliire, 32 W. li. 459. 

that the mortgagee had a right to enter and By a mortgage by sub-demise a corn-mill and 


wards surrendered his lease to the lessor, who used with it must be regarded as fixtures. Soiith- 
granted a fresh term to a third party .-—Held, v. 2Iacliire, 32 W. li. 459. 
that the mortgagee had a right to enter and By a mortgage by sub-demise a corn-mill and 
sever the fixtures, it not being com].)etent to the other leasehold premises, together with certain 
tenant to defeat his grant by a subsequent fixtures specifically mentioned, and constituting: 
NOlimtarj^ act of surrender.^ Lotidoti Loan and the motive power of the mill, were conveyed 
6a. Eraltx^ (i C. B. (n.s.) 798; to the mortgagees, to secure a sum due to- 
-0 Ij. J., O. 1. bj7 ; 5 Jur. (n.s.) 1407 ; 7 W. R. them by the mortgagors. The deed contained 
, , ^ , the following general words : — “ Together with 

L ndei a mortgage of an iron rolling-mill, with all buildings, fixtures, rights, lights, eiisements,” 
ceitain specified macliinery,^ and all engines, tkc. ; — Held, that the word “fixtures” in the 
machinm\y, fixt^ and things which might general sense was not restricted to fixtures, 
tiierearter be fixecl or fastened in or upon the ejusdem generis with those specifically rnen- 
piemise.-?, whether in addition to or substitution | tioned, but was intended to extend and enlaige 
u machinery, articles, and things : I that class, and that therefore the trade fixtures, 

""ii entirely new machinery, as well as in the mill passed by the sub-demise to the 
adciitions to existing machinery, passed to the mortgagees. The observations of Blackburn, J.,. 
mortgagee. Metrojndttan Counties Insumiwe in liawtry v. IHtUn (L. R. 8 Q. B. 293) ex- 
7' Beav. 454; 28 L. J., Ch. plained. Southjjort Banhlnq Co. v. Thompson. 

081; 0 Jur. (n.s.) 378 ; 7 W. R. 30:}. 57 L. J., Ch. 114 ; 37 Oh. d! 64 ; 58 L. T. 143 

Under an assignment of the machinery fast- SOW. R. 113. 
ened In or lyon a mill : — Held, that an anvil, Fixtures are not goods and chattels within 
though not fastened or fixed to it, passed as 6 Geo. 4, c. 16, s. 72. Smith v. GrazehrooUe. T 
essential to a fixed steam hammer. Ih. Scott (n.r.) 565. S. P., Heathoote, Ex parte, 

A mortgage of a silk mill with the steam- Off bourne. In re, 2 Mont. D. &: D. 711 ; 6 Jur. 
engines, boilers, steam pipes, main shafting, mill- 1001. 
gearing, millwright’s work, and all other machi- 


nery whatsoever being, or which should there- 
after be, on the land described in the mortgage : 
—Held, as against a second mortgagee, not to” be 
confined to machinery necessary for giving 
power to the mil , as being ejusdem generis with 
the specified particulars, biit to extend to silk- 
spinning machines resting by their weight only 


Registration under Bills of Sale Acts, whea 
necessary.] — An agreement to mortgage paper- 
mills and machinery does not extend to any 
property^ which requires registration under the 
Bills of Sale Acts, and trade machinery is there- 
fore not included in the security. London and 
Lancashire Pajper Mills Co., In re, 58 L. T. 


on the ground, but attached by movable bolts I 798. ? ) • - 

to iron rods fixed to mili-beams over head.! When there is a mortgage of leasehold pro- 
Ilaley Y. Ilammemsley, 3 I)e F. & J. 587 ; 30 ! perty and fixtures wuth a power of sale, the Bills- 
w'p ; 9 I of Bale Act, 1854, applies, not only wdiere tlio 

w. ± 1 . Ob..— L. U. ... ! power of sale authorises the mortgagee to sell the: 

A tenant m tee ot a cotton-mill, in. which there | fixtures separately from the leasehuld iiroperty, 
Avere a steam-engine, boilers, Ac., mortgaged the but also where there is a separate assignment of 
miii, engine, boi ers &c to B., but remained in the fixtures. Brown, Ex parte, Peed, In re, 9' 

possession until Ins bankruptcy. The entablature Ch. D. 389; 39 L. T. 338* 27 W. R. 219 

plate of the engine, which, however, formed no C. A. ’ 

part of the working apparatus, was fixal to the In suits for redemption and foreclosure, F., a 

tieeliold of the mill; every other part of the third mortgagee (who was also first mortgagee)^ 

engiim was sectued by bolts and screws, and attempted to impeach the security of B., the. 
might 7 ^ reiuoyed without injury to the building : second mortgagee, on the ground of fraud, but at 
1 ^ the hearing his bill was dismissed with costs in 

/Vi ; 7 7^7 bankruptcy, this respect, and an ordinary decree for fore- 

Ch 5 L. J. (o.s.) closure and redemption was made. On taking 

■ 4. 4: X ^ the accounts, F. attempted to raise the question 

hokl \ f lease- whether B.’s security, which comprised leasehold 

hold house, the house not being included in the premises and also trade fixtures, machinerv and 

fixtures might be loose chattels, was not invalid as to the tradnfix- 

^ produce applied in discharge of the tures, machinery, and loose chattels, because it 
be been registered under the Bills of Sale 

estat^^^ f bankrupt’s Act. F., who had registered his later security, 

rb peHBon was contended that he was not bound to account as. 

dismissed, with costs, the petitioner declining to mortgagee in possession of the trade fixtures 
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machinery, and chattels, on the ground that his for the purpose of enabling him to make terms 
registration had been the means of preventing as to their purchase by the incoming tenant, 
■any claim on the part of the assignees in bank- Bufey v. 17 Q. B. 575 ; 21 L. J.. Q 

ruptcy of the mortgagor Held, that this con- B. 49 ; K) Jur. 84. 

tentioii ought to have been raised at the hearing, A ladder, a crane, and a bench were left by an 
.and that it was too late to raise it afterwards, outgoing tenant uiion the demised premises at 
and consequently that tlm resjiective mortgages the expiration of his term ; the ladder and crane 
must be taken to comprise what was expressed were fastened with nails or screws to the floor 
to be included in them. BegUe v. FenwiGh, and to the joists above, in the usual way, and 
L. E. 6 Ch. 869.; 25 L. T. 441 ; 20 W. 11. 67. ihe bench was fixed to the wall : — Held, that, in 

the absence of anything to sliow that they were 
4. Eecoveeyof Fixtures or their Value. ‘up for the ])urposes of ornament or ‘ trade, 

trover would not lie for them, Wilde y. Waten\ 
Sufficiency of Claim.]— In a declaration for 16 C. B. 687 : 24 L. J., C. J\ 193 ; 1 Jur. (x s ) 
taking the plaintiffs goods, chattels, and effects : 1021 ; 3 W. E. 570. 

— Held, that the value of fixtures might be re- 
covered under these words. Pitt Y. Shaio^lB. Attached to the Freehold,] — An auctioneer 
«& Aid. 206, put into possession of fixtures attacheil to tlie 

The price of fixtures in a house cannot be re- freehold, for the purpose of selling tliem, tlie 
•covered under a declaration for goods sold and i:)urchaser being bound to detacli and reniove 
^dehvered, X^viv. 7 Taimt. 188 ; 2 Marsh, them, has not such a possessidu as will support 

495; 17E.E. 484. S. Ik, v.X^/ifZc/', 5 Esp. 176. trespass de bonis aspmtatis for their wrongful 
A. having occupied a hou.se as tenant to B., in removal. PucU v. Panhs. 3 Ex. 435 ; 18 L? J.. 
■which there were .fixtures which A. had pur- Ex. 213. ' ? . 

•chased on entering the house, and which he had A lessee cannot, even during his term, main- 
■a right to remove during his tenancy, agreed at taiii trover for hxtures attached to the freehold. 
B . s request, a few days before the expiration of Jldeldiitosli v. Trotter. 3 M. ck W. 184. 
his tenancy, to forbear to remove his fixtures, The word “fixtures” does not iiecessarily 


Ills njuaiiuj, ,11. I uiiii iiuvur lur ij.xLure.s aLTacned to tlie ireeiioid. 

B . s request, a few days before the expiration of | ^Idekintosli v. Trotter. 3 M. ck W. 184. 
his terianc\ , to hirbear to remove his fixtures, i llic word “fixtures” does not necessarily 
B. agreeing to take them at a valuation of two | mean things fixed to tlie realty ; and thei'efore 
brd-iei-s. A., at the expiration of his tennney, i in an action of trover for giiods, chattels and 
•tielivcred up possession of the house to B., leav- | fixtui-es, wliere damage.s were" assessed a’cnerallY 
ingthe fixtures on the premises. On the following ^ on the wliole declaration :- Held, that" it most 
day the fixtures were valued by two brokers at be intended after verdict, tliat tlie jui’v had not 
4(11. Ids*., and the valnation was signed b}' them awarded damnges in respect of fixtures attached 
nccordmgljx A. having brought an action for to the freehold. Sheen y. Hi ekie 5 M ik \V 175 • 
the price and value of fixtures, bargained, sold, 7 1). P. C. 335 ; 3 Jui- 607 ' " ’ ‘ ’ 

and delivered .-—Held, that the action was main- 

tamable, ^ and that this was not a sale of an Sale of Fixtures— Vendor's Title to House 'i— 


,1 . » J.,,, V.,.., 1. HKVrtO V. XhtVUie. O Jl. tX, V\ . I/O : 

the price and value of fixtures, bargained, sold, 7 1). V. C. 335 ; 3 Jui- 607 ' 

and delivered .-—Held, that the action was main- 

tamable, ^ and that this was not a sale of an Sale of Fixtures— Vendor's Title to House “i— 

R laf- "'WWW WS f"tr’ ^ '‘'b' •’S'oed verbally ^vith the i.laiwiff 

E. 266 , .8 l} i. .loJ , .8 L. J., Ex. 2<>o to take a house, and |)urchase the fixtures at a 

.It a hiiidha'd, under a distress for rent in valuation to bo niatle bv tv’o briiker^ An inven- 
arrear, i^eyers fixtures froin the freehold and dis- tory of the fiirnitaie and fixtures wasaecoi'diii<''lv 
of them, he is liable in trover, aiul tim ma.le, described .aenerallv as - an invb'torkrf 
•aiticles may be described m the deoLaratioii as the fi.vtuies,” .yc.. with the irross amount Dhieod 

:good.s and chattels ; and the plaintifi: does rot at tlie foot. In an action' for o-oods sold •ind 

thereby waive his right of maintaining that lie delivered, and on an account statw I -—Held tli it 
^stress IS illegid, because fixtures cannot bo <lis. the defeAdant having taJmn post;.i.m of ^ 

3 G 3 0 B'en - (IT’t bib'-'*' «-'^tuks. and ],ai.l’part 

Jur.' Q- J-. Q. B. m, ; (, of the Slim determined by tlie brokers to be due 


.our lUtiH P 1 • n H, I.iiy tiuv; 

TT , 1 . ' .L . 4he saiiie, lie was liable on the aef/umf 

fj"*' trover, to recover damraes for the remainder, and could not afterw-rds" oh 
for wron^ully removing fixtures under a distress, jeet to the nlaintiff’s defective titl" to tlm hotw,' 
the plaintiff is entitled to recover the value of Salmon v. Tmoo • ■ 73 

tature-s removed, from the premises, andsollas ’ 

chattels merely. Clarke v. SoUfonl, 2 Car. & K. Non-assignment of lease.]— By an a-rcement 

. “ ■ tilt lilaintlffs and defemiant. tile defeii- 

mainiiigiu the house nassed to tho inm u that the plaintiffs only remedy was , 

t he couvejmnce.f tlie freehohl, and were mit the ngveement. .XeaU x. 

' Hefd, also, that a demmni o'/Lmi* rhos'af 'To of T” mkbin 

Roliver the fixtures would not entitle the vendor duriiTiibbk ”P b}' the tenant 

to such articles left in posse.ssion of tlie wTirL.n capable of being re- 

as api>cared to be movable goodsand chattels 1 h 

^ Trover will not lie for ffxtui-efwldch f the building, and had been usually 

lias left aunexeil to the freb'^Ufte hriias c, ^ 

quitted possession with the leave of his laMillo -d chattek' ri the goods and 

^ mnaioRi, 1 Chattels ot the outgoing tenant, for which he 
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might maintain trover. Davis v. Jones, 2 B. k 
Aid. 165 ; 20 R. R. 396. 


Owner estopped from denying Vendor’s Title.] 

— Where the owner of the goodwill and fixtures 
of a pnblic-honse allowed A. to represent himself 
as such to the landlords, and the latter there- 
upon let the public-house to A., and A. sold the 
lease and fixtures to the defendant, who was in- 
formed by the landlords that A. was their 
tenant .-—Held, that the owner had estopped 
himself from recovering the fixtures from the 
defendant, who had purchased bonii fide. Grerffj 
V. TIhZ/.v, 2 I\kD. 296 : 10 A. & E. 90 ; 8 L. R, 
Q.B. 198. 

Wrongful Removal by Tenant.] — Where 
the owner of a mill demised it to a tenant 
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FOREIGN JUDGMENT. 

See INTEENATIONAL LAW. 


FOREIGN LAW AND 
FOREIGNER. 

See INTBEjSTATIONAL LAW. 


FORESHORE. 


for a term, and the latter clandestinely, and 
without permission of his landlord, dismantled 
the mill of the macliinery, which, on its being 
removed, was seized by the sheriff umler a fi. fa., 
and sold under his authority to a boiiil fide pur- 
chaser : — Held, that the landlord might maintain 
trover^ against such purchaser, though the 
tenant’s term was unexpired. Farnint v. 
Thompson, 2 D. & R. 1 ; 5 B. A Aid. 826 ; 24 R. R. 
571. 

The tcnaiit of a public-house held over after 
the expiration of his lease because the incoming 
tenant, who was to rebuild the premises, had 
failed to pay him a sum agreed for fi.xtures. His 
landlords brought ejectment, and he removed the 
fixtures. The landlords sued him for wu’ongfiil 
removal and conversion : — Held, tliat no in- 
ference of a subsisting tenancy could be drawn, 
and that tlie tenant was a tresiaisscr at the time 
lie removed the fixtures, but tliat tlie landlords 
were entitled only to the auction or breaking- 
ii[) A’alue of the fixtures. Denton v. llohavt (2 
East, 88), and Weeton v. WoodeoeU (7 Mee.& W. 
14) commented on. Dartf v. Drohyn, 64 L. J., 
Q.B. 557; 73L.T, 118. 

J. R. 


POOD. 

See LOCAL GOVERNMER^T. 


FORCIBLE ENTRY. 

See CRIMINAL LAW. 


FORECLOSURE. 

See. MORTGAGE. 


FOREIGN ATTACHMENT. 

See MAYOR’S COURT. 


FOREIGN ENLISTMENT 
ACT. 

■ ' &<!WAE. 
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FOREST. 

1. Dpphuj Forest, 154. 

2. Doijal Forests. — See CROWN. 

3. Forest of Dean, — See Mines AND MINERALS. 

4. ITajlits of Common, — See Common. 

1. Epping Forest. 

Bill, Parties to.]— The plaintiff.s filed a billon 
behalf of themselves and all other the owners 
and occupiers of lands and tenements lying 
within a I’oyal forest, against the lords of manors 
within the forest, praying for a declaration that 
they were entitled to a right of common of 
pasture niion all the waste grounds within the 
forest, and that the lords might be restrained from 
inclosing or permitting to remain inclosed any 
part of the waste lands of the forest subject tG 
such commonable rights -.—Held, that the bill 
was not demurrable on the ground of multi- 
fariousness, but that the relief prayed in respect 
of the inclosures already made could not be 
granted in a suit wherein the persons interested 
in the inclosiires were not represented, or were, 
made plaintilfs by misjoinder. Setvers Com- 
missioners V. Crlasse, 41 L. J., Ch. 409 : I,. R. 

7 Ch. 456 ; 26 L. T. 647 ; 20 W. R. 51.5. . 

The names of all the persons interested in the 
inclosiires not being known to the plaintiffs, the 
bill ought to have been on behalf of themselves, 
and all^ other the owners and occupiers of lands’,, 
&c., within the forest except the persons in- 
terested in the inclosures. ih. 

Jurisdiction of Chancery.]— A bill was filed in 
equity on behalf of all the owners and occupiers 
of land within a forest, other than the waste 
lands of the forest, except such of them as were 
defendants, or were alleged to be sufficiently 
represented by the defendants or some of thenVj 
to establish a right of common over all the 
wastes of the forest. The defendants to the bill 
were the lords of the several manors within the 
forest, who had, as the bill alleged, impro])erly 
inclosed portions of the wastes of the forest ; 

who claimed to be owners and were 
occupiers of portions of the wastes so inclosed • 
and the attorney-general Held, that the right 
claimed was one to which there was no objection 
in law ; and the suit was rightly constituted as 
to parties, and was the most proper method of ^ 



enforcing the general right claimed ; and that 
the Court of Chancery had jurisdiction in the 
inatter. It. 

Eights of Pasturage.]- In a suit l3y the owners 
and occupiers of lands in Epping Forest against 
the lords of the several manors within the forest, 
elaiming to be entitled, in right of, and as ap- 
purtenant to their several lands and tenements 
to common of pasture for cattle, levant and 
eouchant, on their respective tenements over all 
the waste lands of the forest, and praying an in- 
•j miction to restrain the iiiclosure of any part of 
the waste Held, on the evidence in the case, 
that such right had been established ; that the 
defendants had failed to show that the right of 
eommon was only common of vicinage ; that the 
other grounds of defence wholly failed ; and that 
any further inclosure of the waste must be re- 
strained. Sewers Comviissionrrs' (rlasse, 4:4: 
1 j. J., Ch. 129 ; L. E. 19 Eq. 134 ; 31 L. T. 495 ; 
23 W. E, 102. 

Orders of Commissioners.] — By the Epping 
Forest Amendment Act, 1872 (35 & 36 Viet, 
c. 95), the Epping Forest Commissioners were 
authorised to make orders prohibiting, until the 
expiration of the session of parliament next after 
they should have made their final report under the 
Epping Forest Act, 1871, any inclosures of any 
land within the forest, not inclosed before the 
passing of the Epping Forest Act, 1871 (34 & 35 
Tict. c. 93) ; and for the prevention of any waste, 
injury or destruction of vert, herbage, trees, 
■shrubs or other growing things in or upon any 
land within the forest, subject in their judgment 
to any forestal or common rights. The commis- 
sioners made an order that, until the expiration 
■of the session of parliament next after they 
should have made their final report under the 
Epping Forest Act, 1871. “all persons whoso- 
ever be and they are hereby prohibited from 
committing any waste, injury or destruction of 
nr to the vert, herbage, trees and shrubs, or other 
.growing things in or upon the waste lands of 
Epping Forest within the Manor of Theydon 
Bois, in the county of Essex (including the iii- 
■closures of waste lands within the manor made 
within twenty years next preceding and since 
the 21st of August, 1871), and all wdiich lands 
are distinguished on the plan hereto annexed by 
the colour green.” The defendant, who wus in 
occupation, as tenant, of a piece of land which 
wms part of that coloured greemon the plan, and 
had been inclosed before the passing of the act 
of 1871, but within the twenty years previuusly, 
committed wuste by digging marl and clay, and 
wms indicted for a misdemeanour in doing so 
contrary to the order of the commissioners : — 
Hel<l, that the order wms rightly, made, and that 
u breach of it was an indictable offence punish- 
.able as a misdemeanour at common law. Jleff. v. 
Walker, 14 L. J., M. C. 169 ; L. E. 10 Q. B. 
.355 ; 33 L. T. 167 ; 13 Cox, C. 0. 94. 

Effect of Declaration of Eight.] — The state- 
ment of claim set out a decree in a suit by the 
•same plaintiffs declaring that the plaintiffs and 
•other owners and occupiers of lands in Epping 
Forest were entitled-to a right of common upon 
the waste lands of the forest, and giving 
-liberty to the plaintiff to apply for injunctions 
in pursuance of such declaration of right; and 
stated that the defendant occupied waste lands 
lord of a manor withiii the 1 


forest ; that the lands w^re inclosed, and the de- 
fendant thereby interfered wfith the enjoyment 
of the right of common ; that the defendant was 
not a party to the suit, hut his grantor was a 
defendant thereto, and two grantees of inclosed 
waste w^ere also defendants thereto, and suffi- 
ciently represented the grantees of inclosed waste 
lands; but that the defendant disputed the 
validity of the decree and denied that he was 
bound thereby ; and the plaintiffs claimed that 
the action might be taken as supplemental to 
the suit, and that they might have the same 
benefit of the decree and the same relief against 
the defendant as they would have been entitled 
to if he had been a defeiuhint 1o the suit Held, 
that the defendant, as one of a class represented, 
in the suit, was bound by the declaration of 
general right, although it was open to liim to 
show some' special ground of exemption, or that 
the decree was fraudulently obtained. Sewers 
(hmmi,ssioners v. Gdlntly, 45 L. J., Ch. 7SS ; 3 
Ch. D. 610 : 24 W. E. 1059. 

Leave to deliver Statement of Claim, when 
Necessary.] — The Epping Forest Amendment 
Act, 1872 (which was passed during the pendency 
of the suit in question), provided that, for a 
period which at the date of the action had not 
expired, no new legal proceeding, except such 
supplemental or amended bills as might be filed 
by the plaintiffs for the purpose of making the 
suit effectual, should be instituted, brought, or 
taken respecting the matters in question except 
with the leave of the Epping Forest Commis- 
sioners : — Held, that, assuming that s. 76 of the 
Judicature Act, 1873, enabled the plaintiffs to 
institute a supplemental action in a proper case 
under the above act, the present statement of 
claim was not supplemental, and ought not to 
have been delivered without the leave of the 
commissioners. Ih. 

Held, also, that, the statement of claim not 
showing that the leave had been obtained, the 
objection was properly taken by demurrer. Ih. 

Semble, that if upon an amended statement 
of claim it sboiild api)ear that the leave of the 
commissioners had been obtained, a demurrer 
to the amended statement on the ground that 
the leave ought to have been obtained l>efore 
action brought would not lie, for the delivery 
of the amended statement would be a “pro- 
ceeding taken” with leave as required by the 
act. ih. 

The defendant having demurred to the state- 
ment of claim on two grounds ; one of substance, 
which failed ; and the other a ground which, in 
the event of leave being obtained to prosecute 
the action, would prove merely technical ; and 
the demurrer being allowed with liberty to 
amend if the leave were obtained, in that event 
the costs of the demurrer were reserved. Ih. 

Leave to Prosecute, when Necessary.] — A 

commoner of Epping Forest, who objected to 
the proceedings of the corporation of London 
as owners of the forest, removed and destroyed 
their notice boards and gave them warning that 
he should remove their fences and other obstruc- 
tions. The corporation promptly commenced an 
action against him and obtained an injunction 
to restrain him from carrying out his threats. 
They also summoned him under 24 & 25 Viet, 
c. 97, s. 52, for destroying their boards. At the 
hearing of the summons before two justices, 
1 the applicant objected to one of them on the 
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ground that he was disqualified by interest in 
adjudicating on the summons. This justice had 
made an affidavit on behalf of the corporation 
in the action, in which he stated that he was a 
commoner, and that the corporation had by 
their proceerlings rendered the forest better 
fitted for the use of the commoners and the 
public. The applicant also objected that no 
leave of the Epping Forest commissioners had 
been obtained under 35 & 36 Viet. c. 95, s. 3, for 
this prosecution. The justices overruled these 
objections and convicted the applicant : — Held, 
that the justice was not disqualified from ad- 
judicating on this summons ; that no leave of 
the commissioners was required for a criminal 
prosecution ; and that the conviction was right. 
Jieg. V. Alaocli^ Chtlton. Ex 'pavte. 37 L. T. 
829. 


FORFEITURE. 

Of Leases.] — See Lakdlord AJtB Tenant. 

On Breach of Condition .] — See C02s^dition. 

Of Shares.] — See Company. 

Of Property of Felons.]— Criminal Law 
(Felony). 


FORGERY. 
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FRAUD, MISREPRESENTA- 
TION, AND UNDUE 
INFLUENCE. 

[By a. LAWRENCE.] 

I. What Amounts to, 

1. General Principles, 1.09. 

2. MisrfpresontutiLm of Matters of Law, 

166. 

3. Matters of Pact. 

a. Knowledge and Intention of Defen- 
dant, 1(17. 

h. Knowledge of, and Inquiry by, 
Plaintitf, 170. 

4. Conceahnent. 

a. Of Facts, T72. 

5- Of Title, 175. 

5. JOurcss and Undue Inf uence. 

a. Coercion and Oppression, 176. 
h. Undue Advantage, 178. 

c. Distress and Necessitous Circum- 
stances, 179. 

(I, Extravagant and Unreasonable Con- 
tracts, 182. 

e. Inadequacy of Consideration, 183. 

6. On PuUic, 187. 


7. On Particular Statutes, 
a. Statutes of Elizabeth. — See infra, 

col. 295, et seq. 

t. Bankruptcy Act.— Bankruptcy. 

c. Other Statutes, 187. 

8. By reason of Personal Relations, 
a. General Principles, 188. 
h. Trustee and Beneficiary. 

i. Generally, 192. 

ii. Trustees, 192. 

iii. Executors, 200. 

€. Family Relations, 

i. Parent and Child. 

a. Gifts and Conveyances, 203. 

b. Re-settlement of Entailed 
Estates, 213. 

ii. Guardian and Ward. 

a. Conveyances, Leases, and 
other Transactions, 216. 

b. Accounts, 217. 

iii. Master and Servant, 217, 

iv. Other Cases, 219. 

d. Legal Adviser and Client. 

i. Counsel, 223. 

ii. Solicitors. 

a. In General, 225. 

b. Gifts inter vivos, 227. 

c. Testamentary Gifts, 231, 

d. Purchases, 232. 

e. Mortgages, 245. 

f. Sale to Client, 253. 

e. Medical Adviser, 254. 

/. Spiritual Adviser, 255. 

g. l^rincipal and Agent. 

i. Agent to Sell, Purchase by, 257. 

ii. Agent to Purchase. 

a. Sale by, 259. 

b. Purchase by, 260. 

iii. Transactions between Principal 

and Agent, 261. 

h. Other Persons, 265. 

9. By reason of Infirmity, 
a. Expectant Heirs and Reversioners. 

i. In General, 268. 

ii. What Interests Afiected, 272. 

iii. Purchases. 

a. Inadequacy of Considera- 
tion, 273. 

b. Burden of Proof, 278. 

c. Delay and Confirmation, 2 78. 

d. Mode and Condiiions of 
Relief, 279. 

e. Costs, 281. 

iv. Mortgages, 281. 
y. Post Obits, 2 84. 
vi. Unconscionable Bargains, 285. 

h. Persons Ignomnt of Rights, 290. 
e. Aged and Infirm Persons, 298. 

II. Fraudulent Conveyances. 

A. As Against Creditors. (13 Eliz. c. 5.) 

1. Property loithin the Statute, 295. 

2. Creditors mithin the Statute, 296. 

3. Consideration. 

a. General Principles, 300. 
h. Prior Voluntary Deed, 302. 

c. Good Consideration, 302. 
d^ Settlement on Marriage, 315, 
e. Settlement after Articles or Agree- 
ment, 320. 

/. Postnuptial Settlements, 321. 

<7. Leaseholds, 323. 
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Subsequent Creditors, 329. 
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5. Pcmdhif/ Antionft or JndijmenU^ 333. 

6. Operatim hetween Parties^ 337. 

B. As x\ GAINST Purchase ES. (27 Eliz.c. 4.) 

1. P ropert If icithin the Statute, 339. 

2. PureJiasters within the Statute. 

a. From Settlor, 340. 

1). From Heir or Deyisee of Settlor, 346. 

3. Considimitw^ 

a. Valuable Consideration, 347. 

1). Settlements on Marriage, 351. 

c. Postnuptial Settlements, 353. 

d. Leaseliolds, 357. 

4. Notice, Effect o/\ 358. 

5. Specific Performance. 

d. At Suit of Purchaser, 359. 
h. At Suit of Settlor, 360. 

III. Effect of. 

1. On JuflfimenU, Setthiff A.ridc for Fraud. 

a. In what Cases, 360. 

}). Proceedings for, 362, 

2. On Contracts, 364. 

3. MisrcprcHcntationn as to Credit, 372. 

4. Oil other Iransacfions, 375. 

IV. Practice. 

1. Generally, 378. 

2. Jurisdiation, 379. 

3. Action, ivhcn, Lies, 384, 

4. Parties, 389. 

5. Pleadinfjs, 394. 

6. ErUlencc and Onus of Proof , 401. 

7. Ileluf, Miule, and Terms of, 414. 

8. Pamayes ami Co.ds, 423. 

V. Batificatioix and Acquiescence, 426. 

VI. Rigrlits of Third Persons, 430. 

VII. In Relation to Bankruptcy. 

See Bankruptcy. 

VIII. In Relation to J oint-Stock Companies. 

See Company. 

IX. Of Agrents, in Relation to Third Parties. 

Sec Principal and Agent. 

X. On Powers. 

See Powers. 

XI. On Karital Rig-hts. 
Settlement. 

XII. In Relation to Marriag-e, and By 
Married Woman. 

See Husband and Wife. 


contract or gift, the validity of which depends 
upon the truth and accuracy of the representation 
on which it was made. Prideaux v. Lonsdale,. 
4 Gift:. 159 : 32 L. J., Ch. 317 : 9 .Tur. (N.S.) 4SS; 
8 L. T. 109 ; 1 N. E. 565 : 11 W. R. 531. 

Suppressio veri or suggestio falsi is each of them 
a good reason to set aside any deed or conyeyance. 
Prod crick y. Broderick, 1 P. Wins. 240. 

Misrepresentations may be either by a suppres- 
sion of the truth or an assertion of what is false. 
PnUford v. Richards, 17 Bear. 87 ; 22 L. J., Ch. 
559 ; 17 Jur. 865 ; 1 W. Pi. 295. 

Circumstances which constitute a case of 
fraudulent (misrepresentation. Smith v. Kay, 7 
H. L. Cas. 750 ; 30 L. d., Ch. 45. 

Misrepresentation of a fact, misleading others) 
to deal for value upon the face of it, binding on 
the person mahing it. Carr, Fx jjartc, 3 V. k. 
B. Ill ; 13 R. R. i'5S. 

Consideration of the effect in equit}” of mis- 
representation made by parties entering into con- 
tracts. Clapham x. ShiUito, 7 Beav. 146. 

Distinction between actual and ])resumed 
fraud ; iu the latter left to law. Bennet v. Nus- 
grove, 2 Yes. 51. 

General Principles, what.] — The principles by 
which, in the administration of justice, the limits 
of responsibility for the consequences of a false 
representation are to be ascertained, are these : 
first, every man must be held responsible for the 
consequences of a false representation made by 
him to another, upon which that other acts, 
and, so acting, is injured or damnified : 
secondly, every man must be held responsible for 
the consequences of a false representation made 
by him to another, upon which a thii*d person 
acts, and, so acting, is injured or dainnified ; pro- 
vided it appear that such false representation 
was made with the direct intent that it should be 
acted on by such third person in the manner that 
occasions the injury or loss ; and thirdly, but to 
bring it within the second principle, the injury 
must be the immediate and not the remote con- 
sequence of the representation thus made. 
Barry y. Croskey, 2 J. & ili. 21. 

■ Application of Principles to Contracts 

with Companies.]— The same rules as to false or 
deceptive representations which are applicable to 
contracts between individuals are also applicable 
to contracts between, an individual and a com- 
pany. No misstatement or concealment of any 
material facts or circumstances ought to be per- 
mitted in a prospectus issued to invite persons to 
become shareholders in a projected, company. 
Vene::uela Central B.y. v. Kisch, 36 L. J Ch 
849 ; L. R. 2 H. L. 99 ; 16 L. T. 500 ; 15 W. R. 821* 

The public are, in such a case, entitled to have 
the same opportunity of judging of everything 
material to a knowledge of the true character of 
the undertaking as the promoters themselves 
possess. J h. 


XIII. In Sales of Land. 

See Specific Performance, and Vendor 
and Purchaser. 

XIV. Lapse of Time, Effect of. 

Sec Limitations (Statute of.) 

I. WHAT AMOUNTS TO. 

1. GENEiiAL Principles. 

Generally.]— Suppression of the truth, or mis- 
representation of a material fact, will vitiate any 


Fair Arrangement between Parties fraudu- 
lently concocted by Third.]— If an arrangement 
betw^een two parties is on general principles fair 
as between them, it is not invalid merely because 
it may have been concocted by a third party 
fraudulently to benefit himself ; and so far as 
regards the third party, to judge of his motives, 
and construe his acts, the whole mav be looked 
on as one transaction. As regards the other two, 
however, who, though alfected by one part of the 
transaction, may be total strangers to^ the .other 
part, it is not necessary to consider every part of 
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the transaction afected by objections which only I Mitrray y. 3Ia,tm, 2 Ex. .538 ; 17 L. .1.. Ex. 25fi ; 
apply to portions of it. Scllavty v. 2 12 Jur. 631. 

Ph. 42.5 , 17 L. .1., t. o. . Wliat are Eepreaentatioas.] — It .seems tome 

Fraud What is. 1— Fraud is what is clone in that every reprasentation, false when made or 
secret akd where there is a concealment from falsified by the event, (A.) in order to produce 
the party in a matter which concerns him in any legal consei^uences, must operate in one of 
interest. Tyfrdl v. 2 Ath. 5B0. three ways :-l. It may be a term in the con- 

Fraud iu- u sense, mefins uii act iin- tract (e.g. a warranty}, in wliicli case its talsity 

warranted by law, to the prejudice of a third will, according to circumstances, either render 
person Harman y, Fisher, Lofft, 472: Cowp. the contract voidable, or render the person making 
llj ' ' ■ the representation liable either to damages or 

to a decree that he or his representatives shall 
“Legal Fraud.”] —The expression “legal give effect to the representation. 2. It may 
fraud ” considered and explained. Peek y. Fen operate as an estoppel, preventing the person 
57 L. J., Ch. 347 ; 37 Ch. D. 541 ; 59 L. T. 78 ; making the representation from denying its 
36 W. E. 899— C. A. truth, as against persons__ whose conduct has 


There is no such thing as “ legal” fraud ill the been influenced by it. {Plekard v. Seam^ and 
absence of moral fraud. Jolllffe v. Baker, 52 other well-known cases are instances of this.) 
L. J., Q. B. 609 ; 11 Q. B. D. 255 : 48 L. T. 966 ; 3. It may amount to a criminal offence (e.g. 
32 W, E, 59 ; 47 J. P. 678. false pretences). (B.) Besides these there is a 

class of false representations which have no 
Covin.]— Part V in posse, ssioo. under the title legal effect. These are cases in which a person 
of A., taking a conveyance, though for valuable excites expectations which he does not fulfil, as, 
consideration, from one who claims a title adverse for instance, where a person lead^s another to 
to that of A., is guilry of covin, which would believe that he intends to make him his heir 
avoid the trnnsacrion' at law. Fnderwimd v. and then leaves his property away from him, 
Courtown (Lord), 2 8ch. k Lef, 64. Though such conduct may inflict greater loss 

on the sufferer than almost any breach of con- 
Fraud in Law.] — The making of a refiresenta- tract, and may involve greater moral guilt than 
tiou which a party knows to be untrue, and many common frauds, it involves no legal conse-,. 
which is intended,' or i.s calculated, fi’om the quences, unless the person making the representa- 
mode in which it is made, to induce another to tion not only excites an expectation that it will 
act on the face of it, so that he may incur be fulfilled, 'but legally binds himself to fulfil it, 
damage, is a fraud in law. Pollull v. Walter^ in which case he must, as it seems to me, con- 
3 B. & Ad. 114. See Wilmn v. Bntler, 4 Bing, tract to fulfil it — Per Stephen, J. Alderson v. 
(N.c.) 748 : 6 Scott, 540 : 8 L. J., C. P. 143. Maddison^ 49 L. J., Ex. 801 ; 5 Ex. D. 293 : 43 
Therefore, where a bill was presented for L. T. 349 ; 29 W, E. 105. 
acceptance at the office of the drawee when he A representation, is a statement, or an asser- 
was absent : and A., who lived in the same tion, made by one party to the other, before or 
house with the drawee, being assured by one of at the time of a contract, of some matter or 
the payees that the bill was perfectly regular, circumstance relating to it. Beltn v. Burtms^ 
was induced to write on the bill an acceptance, 3 B. & S. 751 ; 32 L. J., Q. B. 204 ; 9 Jur. 
as by the procuration of the drawee, believing (N.s.) 620 ; 8 L. T. 207 ; 11 W. E. 49o — 
that the acceptance would be sanctioned, and Ex. Ch. 

the bill paid by the latter. The bill was dis- Although a representation is sometimes con- 
honoured when due, and the indorsee brought an taiiied in the written instrument, it is not an 
action against the di'awee, and on proof of the integral part of the contract ; and, consequently, 
above facts was nonsuited. The indorsee then the contract is not broken though the representa- 
sued A. for falsely, fraudulently, and deceitfully tion proves to be untrue ; nor (with the exception 
representing that he was authorised to accept by of the case of policies of insurance, at all events 
pi’ocuration ; and on the trial the jury negatived marine policies, \vhich stand on a peculiar 
all fraud in fact : — Held, notwithstanding, that anomalous footing) is such untruth aipv cause 
A. was liable, because he must be considered as of action, nor has it any efficacy whatever, luiless 
having intended to nialie such representation to the representation was made fraudulently, either 
all who received the bill in the course of its by reason of its being made with a knowledge 
circulation. Ih. of its untruth, or by reason of its being made 

In an action for falsely and fraudulently re- dishonestly, with a reckless ignorance whetlier it 
presenting a ship to be sound, the jury was was true or untrue. Ih. 

directed to find for the plaintiff, if the representa- Whether a descriptive statement in a written 
tiou was false to the defendant’s knowledge, and instrument is a mere representation or a sub- 
the plaintiff sustained damage in consequence, stantive part of the contract is a question of 
The jury returned a verdict, “We find for the construction which the court, and not the jury, 
plaintiff, but acquit the defendant of any fraudu- must determine. Ih. 

lent intention.*’ The judge thereupon directed a When that question is raised by pleading, the 
verdict to he entered for the plaintiff Held, court may, in aid of the construction, take into 
no ^ misdirection. Milne v. 3Iarwood, 15 C. B. consideration the. surrounding circumstances; 
778 ; 3 C. L, E. 228 ; 24 L. J., C. P. 36. such as the circumstances under which, a,nd the 

A false statement knowingly made, for the purposes for which, a charterparty was entered 
purpose of enabling another to enter into a into ; aliter, if the question is raised by deinurrer 
contract, is a fraud in law. Slevens y. Zee or or on an application for iudgment non obstante 
Legk; 2 G. L. E. 251 : 2 W. E. 16. veredicto. Ih. 

^ Any false statement knowingly made with a If the former, the question arises whether that 
view to induce another to alter his condition, part of the contract is a condition precedent or 
and thereby altering it, is a fraud in law. only an independent agreement, a breach of 

YOL. VII. a 
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which will not justify a repudiation of the 
contract, hut will only be a cause of action for 
a compensation in damages. 11). 

With respect, to statements in a contract 
descriptive of the subject-matter of it, or of 
some material incident thereof, the true doctrine 
is that, generally speaking, if the descriptive 
statement was intended to be a substantive part 
of the contract, it is to be regarded as a warranty, 
that is to say, a condition on the failure or non- 
performance of which the other party may, if he 
is so minded, repudiate the contract in toto, and 
so be relieved from performing his part of it, i 
provided it has not been partially executed in - 
his favour. If, indeed, he has received the whole 
or anj” substantial part of the consideration for 
the promise on his part, the warranty loses the 
character of a condition, or, to speak perhaps 
more properly, ceases to be available as a con- 
dition, and becomes a warranty in the narrower 
sense of the word ; viz., a stipulation by way of 
agreement, for the breach of which a compensa- 
tion must be sought in damages. 1 h. 

Although a mere false statement of the con- 
sideration does not in itself necessarily vitiate a 
deed, yet there may be cases where a false state- 
ment of itself may destroy the whole transaction. 
jBoiven v. Mrtvan, LI. & Gr. t. Sugd. IT. 

On Assignment of Term of a House.]— 

In an action for the fraudulent misrepresenta- 
tion of the value of a term of years of a house, 
on the assignment of it from the defendant to 
the plaintiff, the jury found a special verdict 
that the defendant directed her attorney to 
instruct the plaintiff, who was an auctioneer, to 
prepare particulars for the sale of the premises 
by auction. The attorney represented the pre- 
mises to be let at a rent of lOOZ. per annum. 
They were let at that rent, but the defendant 
paicl the rates and taxes, and not the tenant, but 
that was not known by the attorney. On this 
instruction the plaintiff, with the assent of the 
attorney, described the premises as let at lOOZ. 
per annum, clear of taxes and rates. The 
plaintiff purchased the premises himself, and 
for a larger sum than he would have given, if he 
had known that the landlord paid the rates and 
taxes : — Held, that upon this finding it did not 
appear that the defendant had been guilty of 
any actual fraudulent representation or conceal- 
ment or had authorised any ; that, if her agent 
had been guilty of any fraudulent representation 
and concealment, she would herself have been 
liable, but that no such misfeasance appeared 
from the verdict, and therefore that the defen- 
dant was entitled to judgment. WtUon, v. 
Fufler, 3 Q. B. 08, 1009 ; 3 G. & D. 570— Ex. 
Ch. 

Sale of Goods.]— The defendant sent for 

sale to a public market pigs which he knew to 
be infected with a contagious disease ; they 
were exposed for sale subject to a condition that 
no warranty would be given and no compensa- 
tion would be made in respect of any fault. No 
verbal representation was made by or on behalf 
of the defendant as to the condition of the pigs. 
The plaintiff having bought the pigs, put them 
with other pigs, which became infected ; some of 
the pigs bought from the defendant, and also 
some of those with which they were put, died 
of the contagious disease. The plaintiff having 
sued to recover damages for the loss which he 
had sustained Held, that, although the defen- 


dant might have been guilty of an offence against 
the Contagious Diseases (Animals) Act, 1869, he 
was not liable to the plaintiff, for that his con- 
duct in exposing the pigs for sale in the market 
did not amount to a representation that they 
were free from disease. Ward v. Jlohhr, 47 
L. J., Q. B. 90 : 8 Q. B. D. 150 ; 37 L. T. 654 ; 
26 W. B. 151— C. A. Affirmed, 48 L. J., Q. B. 
281 ; 4 App. Cas. 13 ; 40 ’L. T. 73 ; 27 W. B. 114 
— H. L. (E.) 

Fact, not Opinion.] — Misrepresentation 

entitling to relief must be a misrepresentation 
of fact, and not merely a coiiclusion of opinion. 
Weiv Ih'unswich a/nd Caniada> li ij. and Land (.v. 
V. Connhrare. 9 H. L. Cas. 711 ; 31 L. J., Ch. 
297 ; 8 Jur. (N.S.) 575 : 6 L. T. 109 ; 10 W. B. 
305. 

Simplex Commendatio.]— The plaintiffs 

advertised for sale by auction an hotel, stated in 
the particulars to be held by a “ most desirable 
tenant.^’ The defendants sent their secretary 
down to inspect the property and report thereon. 
The secretary reported very iiiifavourably, stating 
that the tenant could scarcely pay the rent 
(400^.), rates and taxes. The defendants, rely- 
ing on the statements in tlie | larticulars, 
authorised the secretary to atteiid the sale and 
to bid up to 5,000Z. The property was bouglit 
in at the sale, and the secretary purchased it by 
private contract for 4, TOOL It appeared sub- 
sequently that the quarter’s rent previously to 
the sale had not been paid ; the previous quarter 
had been paid by instalments ; and six weeks 
after the sale the tenant tiled his petition. It 
appeared, however, that the hotel basiness was 
as good during the last year as previously, and 
that the month of the tenant’s failure was the 
best he had had. The plaintiff’s brought an 
action for specific performance, relying (in 
answer to the defence and counterclaim for 
rescission on the ground of misrepresentation) 
on the fact that the defendants had made their 
own inquiries Held, that the statement that 
the property was held by a “ most desirable 
tenant” was not a mere expression of opinion, 
but contained an implied assertion that the 
vendors knew of no facts leading to the con- 
clusion that he was not ; that the circumstances 
relating to the payment of rent showed that he 
was not, and that there was a misrepresentation. 
Smntli V, Land and House Property Corpora- 
tion, 28 Ch. D. 7 ; 51 L. T. 718 ; 49 *J. P. 182— 
G. A. 

Estoppel,] — If a man misrepresents a fact, to 
that fact he is bound, if any other person, misled 
by such misrepresentation, acts upon it, and 
thereby suffers damage. Beattie v. Bhury 
(Lord), L. B. 7 H. L. 102 ; 30 L. T. 581 ; 22 W. 
B. 897. 

I have always understood it to have been de- 
cided that the doctrine of estoppel by represen- 
tation is applicable only to representations as to 
some state of facts alleged to be at the time 
actually in existence, and not to pjromises de 
future, which, if binding at all, must be binding 
as contracts — Per Selborne, L. C. Maddison v. 
Alderso% 52 L. J., Q. B. 737 ; 8 App. Gas. 473 ; 
49 L. T. 303 ; 31 W. B. 820 ; 47 J. P. 821. 

Where one wilfully induces another to believe 
in the existence of a certain state of things, and 
induces him to act on that belief, the former is 
concluded from averring against the latter a 
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different st%te of things as existing at that time, 
wilful , representation ni.eans, if not that the 
party represents that to be true, which he 
knows to be untrue, at least that he means 
his representation to be acted upon, and it is 
acted upon accordingly. Freeman . v. Coolte, 2 
Ex. 6SS. 

The defendant, an auctioneer, being owner of 
a sum* of »ol}0Z. stock standing in the names of 
directors, which. had been made an indemnity to 
provide against costs in a pending chancery suit, 
put the fund up for sale, under a particular, 
wliich stated the above fact, and, further, that 
there ivas a considerable sum applicable for pay- 
ment of costs, and that such costs would be paid 
thereout* ; also, that the fund of oOOZ. might be 
looked upon as a secure and sound investment. 
The plaintiff purchased the fund for 230Z., and 
found afterwards that it was all required to 
answer the ‘indemnity. The plaintiff alleged 
that the defendant knew at the time that the 
fund was liable to be wholly swallowed up in 
costs. The court being of opinion that the de- 
fendant had knowledge of this fact : — Held, that 
he could not be heard to say it was not present 
to his iniiid when he put the property up for 
sale, and decreed rescission of the contract. As 
against a co-defendant, a solicitor, who had 
taken no part in tlie misrepresentation, the 
action was dismissed. J/at/iias v. Vetts\ 46 L. 
T. 497— C. A. 

Negligence.] — Negligence may be evidence of, 
but it is not the same thing as, .mala fides. Frues 
V. Smith, 1 Hare, 43 ; 11 L. J., Ch. 83 : 6 Jur. 8. 
Affirmed', 1 Pli. 245 ; 12 L. J., Ch. 381 ; 7 Jur. 
431. 


gestio falsi or suppressio veri to operate as a 
ground for the postponement of an equity must 
occur in the transaction which dat locum con- 
tractui. IIoUy. White, 'd HeG. J. & S. 360. 

Bepresentations inducing a person to enter 
into a particular contract, though not made at 
the moment the contract is actually entered into, 
constitute, if fraudulently made, dolus dans 
locum contractui. Smith v. Kay, 7 H. L. Cas. 
750; SOL. J., Ch.*45. 

To be the ground for avoiding the contract, a 
misrepresentation must be one dans locum 
contractui, or such that it is reasonable to infer, 
that in its absence the party deceived would not 
have entered into the contract. PuUford v. 
Richards. 17 Beav. 87; 22 L. J., Ch. 559; 17 
Jur. 865 ; 1 W. B. 295. 

Prospectus of Company.] — Persons who 

take shares on the formation of a company, and 
the directors who form it, are contracting parties, 
and the prospectus issued is a representation 
qum dat locum contractui. Ih. 

Upon the formation of a company the direc- 
tors and the persons who take shares are con- 
tracting parties, and the prospectus and 
advertisements issued by the directors are the 
representations qiue dant locum contractui. If 
these be false, and cannot be made good by the 
persons making them, the contract may be 
avoided. It has, however, to he considered 
whether it is reasonable to believe that if the 
real truth had been stated, the shares would not 
have been taken. Je/mlm/s v. Broughton, 17 
Beav. 234 ; 22 L. J., Ch. 585 : 17 Jur. 905 ; 1 
W. B. 441. 


Married Woman bound by Praud.] — A feme 
covert is as much bound by fraud in a court of 
equity as if she were a feme sole. Jones v. 
Kearney, 1 Dr. & A¥ar. 134 ; 1 Con. (k L. 34 ; 
4 Ir. Eq. B, 74. 

Fraud between Vendor and Purchaser.] — 

There being no fiduciary relation between a 
vendor and a purchaser, the purchaser is not 
bound to disclose any fact exclusively within his 
knowledge which might be expected to influence 
the price of the subject to be sold. Simple 
reticence does not amount to legal fraud, but a 
word or a gesture intended to induce the vendor 
to believe in the existence of a non -existing fact, 
which might influence the price of the subject 
to be sold, would be a sufficient ground for a 
court of equity to refuse a decree of specific per- 
formance, and so, k fortiori, would any contriv- 
ance on the part of the purchaser, better 
informed than the vendor as to value, to hurry 
the vendor into an agreement without giving 
him an opportunity of being fully informed on 
that subject, or taking advice as to the terms of 
the bargain. Walters v. Morgan, 3 De G. F. & 
J. 718 ; 4 L. T. 758. 

Lease — Evidence.] — A lease impeached for 
alleged fraud and undervalue : — Held, under the 
circumstances, valid. Donegal (^Marmiis) v. 
Greg, 13 Ir, Eq. B. 12. 

Concealment and misrepresentation relied on 
in such a case must be proved fraudulent, and 
the contract shown to be based upon it, and the 
■very fraud alleged in the bill proved. Ih. 

Materiality— -Dans locum contractui.] — Sug- 


2. MISEEPEESENTATION OF MATTERS OF LAW. 

Generally.] — The doctrine, that a person, who 
by a false representation induces another to do 
an act wdiich results in a loss, is liable to make 
good his representation, does not apply where 
the misrepresentation is one of law only. 
Beattie v. Fbur g (Lord), 41 L. J., Ch. 804 ; L. B. 
7 Ch. 777 ; 27 L. T. 398 ; 20 W. R. 994. 

Rescission of Contract.] — When an alleged 
misrepresentation is not of fact, but upon a 
doubtful question of law, it can scarcely be a 
sufficient ground for rescinding a contract. 
Conyheare v. Few Brnnstviok and Canada By. 
and Land Co., 6 Jur. (N.s.) 164. 

Misrepresentation by Third Fersons.] — A 

plaintiff alleged that, being desirous of advancing 
money on debentures, he applied to a secretary 
of a railway company, who wrote, offering him 
a bond of the company for 1,500Z., and stating 
that the company was not yet in a position to 
issue permanent debentures, but that they ex- 
pected to be able to do so in four or five months’ 
time. With the letter was sent a prospectus, 
from which it appeared that the company was 
incorporated by act of parliament, and that 
three persons named were directors. The plain- 
tiff advanced the money, and i^eceived in return 
a Lloyd’s bond, signed by the secretary, whereby 
the company purported to acknowledge the debt, 
and to covenant to pay the same at 6Z. per cent. 
The company having ceased to pay interest, and 
being in difficulties, the plaintiff filed a bill 
against two of the three directors, and the repre- 
sentatives of the third, praying that they might 
be decreed to pay the amount advanced hy the 
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plaintiff with interest : — Held, that the principle 
of relief on the ground of misrepresentation by 
third persons did not extend to an incorrect 
statement of a matter of law' ; and a demurrer 
by the representatives of the third director was 
ailowed, Ra^ilidallY. Ford^ 35 L. J., Ch. 769 ; 
L. E. 2 Eq. 750 ; U L. T. 790 ; 14 W. E. 950. 


3, Matteks of Fact. • 

a. Knowledge and Intention of Defendant. 

Mistake.] — A person making a false represen- 
tation through mistake, but where he might 
have had notice of the truth, it shall bind him. 
Pearson v. Morgan.. 2 Bro. 0, C. B88. 

TJnintentional Misrepresentation.] — If 

one party be acting under a misrepresentation, 
and the other is accessory to it, although unin- 
tentionally, the transaction cannot stand. Ilar- 
topp V. Ilartopp, 21 Beav. 259 : 25 L. J., Ch. 
471 ; 2 Jiir. (K.S.) 794. 


A. knew that such w'oiild be the effect of the 
misrepresentation. Felloioes v. Gwgdyr (Lord'), 

1 Sim. 63 ; 5 L. J. (o.S.) Ch. 43. Affirmed, 1 
Euss. & M. 83. 

Marriage Settlement, based on unintentional 
Misrepresentation of Wife’s Brother.] — On a 
treaty of marriage, the husband applied to the 
wife’s brother to kno'vv her„fortune, and how it 
was secured. The brother I’epresented it fairly, 
as he then conceived it, and as being charged on 
a real estate under the father’s will, and added 
that the husband need not examine the will, nor 
the father’s family deeds, for the fact w'as as he 
represented. A ^‘ecital to the same ^fact was 
also made in the settlement, to which the 
brother was a party. It afterwards turned out 
that the father had no power to charge the: 
estate by his will, but this fact was unknown to 
all tile family at the time of the marriage : — 
Held, that the representation of the brother 
would not bind him to make it good. 3LerewetJier 
V. iShaw, 2 Cox^ 124. 




n by Mortgagee for Misrepre- 

intending mortgagor, at the re- 


Mere Untruth.] — The mere assertion of that 
w'hich is not true shall not vitiate dealings. The 
part}^ to be visited by fraud must have made 
the false assertion wilfully and knowingly. 
Pike V. Vkjers. 2 Dr. & Wal. 252. And see S. C., 
nom. Vigrrs v. Pihe, 8 Cl. & F. 562. 

When there ivas much evidence of fraud, mis- 
representation, and of deficient value : — Held, 
that such evidence is not to be regarded, uidess 
it goes also to fix the vendor with a knowdedge 
or belief of such insufficient value, in wdiich case 
it is evidence of fraud. Ih. 

Defendant having Means of Knowledge.] — A 

representation false in fact may be fraudulent 
so as to sustain an action, if made by one having 
the means of knowledge of its falsehood, pro- 
vided the jury is satisfied that, having regard to 
the particular means of know'ledge and the 
nature of the representation, a man paying that 
attention which any man owes his neighbour in 
making a representation ought to have known 
bv the use of these means the fact of its false- 
hood— Per Palles, C. B. Doyle v. Hort, 4 L. E. 
Ir.6(31. 

Circumstances Altered — Defendant’s Duty to 
Disclose.] — If a person make a representation 
calculated to induce another to assume a par- 
ticular liability, and the circumstances are after- 
wards, before liability assumed, so altered to the 
knowledge of the person making the represen- 
tation that the alteration might affect the course 
of conduct of the person to whom the repre- 
sentation was made, it is the imperative duty 
of the person who made the representation to 
commniiicate to the person to whom he made it 
the alteration of those circumstances ; and a 
court of equity will not hold the person to whom 
the representation has been made to be bound 
by any contract entered into on the faith 
thereof, unless such a communication has been 
made, Traill v. Daring, 33 L. J., Ch. 521 ; 10 
Jur. (N.S.) 377 ; 3 E. 681 ; 10 L. T, 215 ; 12 
W. E. 678-L.JJ. 

Enforcing Contract obtained by Misrepresen- 
tation,]— If A., in contracting with B., falsely 
represents himself to be the agent of C., and 
thereby obtains better terms, the court will, 
notwithstanding, enforce the contract, unless 


Fraud as between Vendor and Purchaser— 
Eeticeiice.] — When the owner of mines adduces' 
to the intended [lurchaser thei'eof evidences of 
their value : — Held, that the fact of his not 
having brought forward evidence of what he waS' 
aware, showing the mines to be of less value than 
he represented, them, did not constitute such 
fraud or misrepresentation as to ^•itiate the con- 
tract. Pihe V. Vigers, 2 Dr. & Wal. 260, 261. 

Sale of Vendor’s own Shares, represented. 

to be a Third Person’s.] — A., in consequence of 
an advertisement in a newspaper for the sale of 
shares in mines, which were offered at lower 
prices than the cnrreiit list of sales of the same 
shares in the same publication, purchased of B., 
a shareholder, the shares so advertised, which hC' 
(A.) believed from the advertisement to be the 
property of a third ])ersoii. They turned out tO' 
be the property of B., the broker : — Held, that 
such a sale was voidable on the ground of mis- 
representation. 3Iaturin v. Tredlnnieh. 9 L. T,. 
82. 

Bona fide Misrepresentation — Selling- 

Copyhold as Freehold.] — A vendor sold copy- 
hold as freehold: — Held, that, assuming the 
vendor made the representation bona fide, he- 
had committed a legal fraud, and the sale was- 
set aside. Hart v, Swaine, 7 Ch. D. 42. 

^ Action for Compensation after Comple- 

tion.] — A vendor of real property, during the 
negotiations for the sale, made a representation 
to the purchaser, bona fide, and believing it to be- 
true, that the pieces of land sold contained three 
acres, whereas in truth they contained a less 
quantity. After completion of the contract and 
execution of the conveyance, the purchaser 
sought to recover compensation from the vendor- 
for the false representation : — Held, that, after 
completion, such compensation could not be re- 
covered unless there had been fraud or the breach- 
of some contract or warranty contained in the- 
conveyance, and therefore the action would not 
lie. Mllfe v. Daher, 52 L. J., Q. B. 609 ; 11 
Q. B. D. 255 ; 48 L. T. 966 ; 32 W. K. 59 ; W 
J. P.678. 

Valuer — ^Aetio 
seutation,] — ^An 
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quest of the solicitors of an intending mortgagee, 
applied to a firm of valuers for a valuation of the 
property proposed 'to be mortgaged. A valua- 
tion at the sum of 3,000Z. was sent in by the 
• valuers direct to the mortgagee’s solicitors, and 
the mortgage was subsequently carried out. De- 
fault having been made in payment by the mort- 
gagor, and a loss having resulted to the mortgagee, 
he commenced an action against the valuers for 
damages for the loss sustained through their 
negligence, misrepresentation, and breach of * 
duty. . The court being satisfied on the evidence 
that the defendants knew at the time the valua- 
tit)n was made that it was for the purpose of an 
advance, and that the valuation as made was in 
fact no valuation at all : — Held, that, under the 
circumstances, the defendants were liable on tivo ' 
grounds : (1), that they (independently of con- 
tract) owed a duty to the plaintiff which they 
had failed to discharge ; (2), that they had made 
reckless statements on which the plaintiff had 
acted. George v. Skevlngton (L. 11. 5 Ex. 1), and 
Heaven y. Pender (\1 Q. B. B. 503), followed; 
Peeli V. Perry (37 Ch. D. 5-11) discussed. Cann 

V. 57 L. J.. Ch. 1031: : 39 Ch. D. 39 ; 37 

W. E. 23. 

Matter equally open to both Parties.] — The 

inference of fraud (when there is no direct evi- 
dence thereof) will be rebutted by the fact of the 
subject matter of tlie alleged misrepresentations 
being equally open to the examination of both 
parties. Pike v. F/V/cr-v, 2 Dr. .X Wal. 260, 261. 

Means of Knowledge open to both Parties.] — 

An agreement will not be avoided by reason that 
representations, made by one party'^to the other, 
upon the subject of the\agreement, are not cor- 
rect, if it be manifest that the ])avty making the 
representation is speaking, not from personal 
knowledge, but with reference to accounts which 
were equally 0 })en to both parties, and if the re- 
presentations be justified by those accounts. 
IlarriH v. Juan Me, 1 Sim. Ill ; 5 L. J. (O.S.) Ch. 
131. Eeversed, 2 Dow Cl. 463 ; 5 Bligh (N.s.) 
730 ; 7 L. J. (O.S.) Ch. 79. 

Peed Vitiated by Eeckless Statement.] — 

Semble, per Maule, J., tliat, if a person, having 
no knowdedge on the subject, represents a fact 
to be true which is not so, in order to induce 
another to enter into a deed for the advantage 
of the former, and to the prejudice of the latter, 
such misrepresentation amounts to fraud, so as 
to vitiate the deed. Evans v. Edmonds, 13 C. B 
777 ; 1 C. L. E. 653 ; 22 L. J., C. P.211 ; 17 Jur. 
883 ; 1 W. E. 412. 


rights in relation to the premises, and that their 
representation as to his power to make the lease 
wms the result of such Inquiry, induced the 
plaintiff to take a lease of the premises from A., 
and to expend money thereon ,* and it alleged 
that these representations were false, as A. and 
B. respectively then had the means of knowing, 
and ought to have known. In an action for 
damages against B. and the executors of A. : — 
Held, on demurrer, that the paragraph disclosed 
a good cause of action. Povle v. Ilort, 4 L. E., 
Ir. 661. 

A party agreed with another as follows :~— 
“Provided you use your influence, and secure 
me the situation of superintendent, I agree to 
pay you the amount of my first quarter’s salary.” 
To an action on this agreement the defendant 
pleaded, that he was induced to make the agree- 
ment bj^ fraud and covin on the part of the 
plaintiff, and also that the plaintiff did not use 
his influence and secure him the situation : — • 
Held, that to constitute finud and covin, the re- 
presentations made by the plaintiff must be false 
to his knowledge at the time he made them ; and 
it is not enough to show that he stated warmly 
the power he })Ossessed, but the jury must be 
quite satisfied, before they affix on a' party the 
stigma of fraud, that he stated what was un- 
true to his knowiedjre. Neelln v. Locdi. 8 Car. & 
P. 527. 

b. Knowledge of, and Inquiry by, Plaintiff. 

Generally— -Onus of Proof.]— Equity will not 
grant relief to a plaintiff in a case where he is 
cognisant of the fact that the representations 
made were inaccurate. The onus of proving the 
representations to be false lies on the plaintiff. 
Jenimnqs v. Erour/Jiton, 17 Beav. 234 ; 22 L. J., 
Ch. 585 : 17 Jur. ‘905 : 1 W. E. 441. S. C., on 
appeal, 23 L. J., Ch. 999. 

Setting Aside.] — Agreements, and solemn 

conveyances in consequence of them, are not to 
he set aside on slight grounds, where the con- 
tracting parties have not been deceived or mis- 
I led by any concealment or misrepresentation on 
I the part of the persons with whom they con- 
I tracted. Butler v. Butler, 1 Bro. P. C. 383. 

A deed executed by a married woman, con- 
veying away, without consideration, an annuity 
to which she was entitled, she having been in- 
duced to execute it by misrepresentation, never 
having read it, and being misformed as to the 
contents of it, which were prejudicial to her : — 
Held, not binding upon her, Blake v. Hyland, 
2 Dr. & Wal. 397. 


Setting Aside Contract.]— It is not now neces- 
sary, in order to set aside a contract, to prove 
that the person who obtained it by material false 
representation knew at the time the representa- 
tion was made that it was false, or even made it 
recklessly and without care. — Judgment of Lord 
Cairns, L.J., in lleese Biver Silver Mining Co., 
In re (L. E. 2 Ch. 604), ap})roved. Iledgrave v. 
Hurd, 51 L. J., Ch. 113 ; 20 Ch. D. 1 ; 45 L. T. 
485 ; 30 W. E. 251— C. A. 

Practice— Pleading.]— A paragraph in a state- 
ment of claim in substance stated that A. , and 
B. his agent, by fraudulently representing that 
A. had power to make a lease to the plaintiff of 
certain premises to be used as a butcher’s shop, 
that careful inquiry had been made as to A.’s 



Belief.] — If a person will enter into a 

hard bargain with his eyes open, equity will not 
relieve him, unless he can show fraud in the 
party contracting with him, or undue means to 
draw him into the agreement. Willis v. Jerm- 
gan, 2 Atk. 251. 

What Sufficient Knowledge.]— To obtain the 
execution of a deed by saying it is a mere form, 
where the person executing knows it has some- 
thing to do with the property affected, cannot be 
such misrepresentation as to avoid the deed. 
Hunter y. Walters, 41 L. J., Ch. 175 ; L. R 7 
Ch. 75 ; 25 L. T. 765 ; 20 W. R. 218. 

Means of Knowledge.] — Although the means 
of ascertaining the truth of representations may 
be within the power of the plaintiff, yet he is 
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not, in order to entitle him to rescind his con- 
tract, bound to show that he has resorted to all 
the means of information within his power. 
MawUm v. WleJdhaM, 4 Jur. (isr.s.) 990. Affirmed, 
3 De G. & J. 304 ; 28 L. J., Ch. 188; 5 Jur. (N.s.) 
278 ; 7 W. E. 145. 

The defendant, having produced an impression 
on the mind of the plaintiff, contrary to the true 
facts, as to the plaintiff’s interests in an estate, 
obtained a conveyance of a moiety of the estate 
from the plaintiff. The court set aside the con- 
veyance, and : — Held, that it was not an objec- 
tion to this relief that the plaintiff had through- 
out the means, equally with the defendant, of 
knowing what his rights were and of obtaining 
competent advice respecting them. Beynell v. 
Sjyrye, Sj)rye v. Betjrudl^ 8 Hare, 222. Affirmed, 
21 L, J., Ch. 638. 

Ko Answer to Claim.] — ^A¥here there has 

been a fraudulent misrepresentation, or a wilful 
concealment, of facts, by which a person has 
been i induced to enter into a contract, it is no 
answer to his claim to be relieved from it that 
he might have known the truth by proper in- 
quiry. Vrnezv.ela Co. v. Kisoli. 3t) L. J., Ch. 
849 ; L. E. 2 H. L. 99 ; 16 L. T. 500 ; 15 W. E. 
821. 

As between Vendor and Purchaser,] — 

If a purchaser chooses to judge for himself, and 
does not avaib himself of the knowledge or means 
of knowledge, open to him or his agents, he can- 
not be heard to say he was deceived by the 
vendors representations, the rule being, caveat 
emptor, and the knowledge of his agents being 
as binding on him as his own knowledge. Att- 
1000(1 V. Small, 6 Cl. cS: F. 232. 

Careless Inquiry, no Answer to Claim.] — It is 

no defence to an action for rescission of a contract 
on the ground of fraud, that the plaintiff inquired 
to a certain extent whether the representation 
made to him was true, but did it so carelessly 
and inefficiently as not to observe the fraud. 
lledgrwm v. Ilnrd, 51 L. J., Ch. 113 ; 20 Ch. D. 
1 : 45 L. T. 485 : 30 W. E. 251— C. A. 

Plaintiff’s Beliance on Eepresentations.] — If 
a defendant has made a material representation 
to imluce a person to enter into a contract, and 
the plaintiff has entered iiito the contract, it is 
not sufficient, in or<ler to uphold the contract 
agiiiust the plaintiff in an action for rescission, 
that he does not prove that he entered into it 
relying on the representation, but the defendant 
must show that the plaintiff abandoned such 
reliance, either by having knowledge contrary to 
the representation, or Ijy his explicit statement 
tuat he did not rely on such representation. In 
the absence of such evidence the inference 
remains that the plaintiff did rely on the repre- 
sentation. Attwood V. Small (6 Cl. & F, 232) 
explained, lb. 

in an action for tleceit, if it is proved that the 
plaintiff did not rely upon the false statement 
complained of, he cannot maintain the action. 
Smith v. Chudivich, 51 L. J., Ch. 597 ; 20 Oh. D. 
27 ; 46 L, T, 702 ; 30 W. E. 661—0. A. 

if a statement, although untrue to the know- 
ledge of the defendants, is so trivial that it could 
not in the opinion of the court have influenced 
the conduct of the plaintiff, it will not support 
an action for deceit. Ih. 

If a statement, by which the plaintiff says he 


has been deceived, is ambiguous, the plaintiff is 
bound to state the meaning which he attached 
to it, and cannot leave the court to put a mean- 
ing upon it. Ib. 

Cases have frequently occurred in which, upon 
entering into contracts, misrepresentations made 
by one party have not been in any degree relied 
on by the other party. If the party, to whom 
the representations were made, himself resorted 
to the means of verification before he entered 
into the contract, it may appear that he relied 
upon the result of his own investigation and 
inquiry, and not upon the representations made 
to him by the other party : or if the means of 
investigation and verification be at liand, ami 
the attention of the party receiving the repre- 
sentations be drawn to them, the circumstances 
of the case may be such as to make it incumbent 
on a court of justice to impute to him a know- 
ledge of the result which, upon due inquiry, he 
ought to have obtained, and thus the notion of 
reliance on the representations made to him 
may be excluded. ClajAtam v. SJiilllto, 7 Beav. 
146. 

When to be Presumed.] — Again, when 

the court is endeavouring to ascertain what 
reliance was placed on the representations, it 
must consider them with reference to the subject 
matter and the relati\'e knowledge of the parties. 
If the subject is capable of being accurately 
known, and one party is, or is supposed to be, 
possessed of accurate knowledge ami the other is 
entirely ignorant, and a contract entered into, 
after representation made by the [larty who 
knows or is supiiosed to know, without any 
means of A^erification being resorted to by the 
other, it may Avell enough be presumed that the 
ignorant man relied on the statements made by 
him who was supiiosed to be better informed ; 
but if the subject in its nature is uncertain, if 
all that is knoAvn about it is matter of inference 
from something else, and if the parties making 
it and receiving representations on the subject, 
have equal knoAvledge and means of acquiring 
knowledge, and equal skill, it is not easy to 
presume that representations made by one 
Avoiild have much or any influence on the "other. 
lb. 

Where Party is ignorant of Fraud but retains 
Benefit.] — Where a party retains any benefit 
from a contract induced by fraud, ignorance 
of the fraud at the time such benefit accrued 
will not entitle him to repudiate the contract. 
Savage v. Cwmdmj, Ir. E. 1 C. L. 434 ; 16 W. R. 
133. 


4. Concealment. , 
a. Of Facts. 

Generally — Effect.] — Concealment of a ma- 
terial fact sufficient to avoid a release obtained 
by the person whose duty it was to make the 
disclosure. Bowles v. Steioart, I Sch. & Lef. 
209. 

Where a lessee wilfully conceals the death of 
any of the cestuis que vient, and acts under such 
concealment for his own advantage, the lessor is 
not obliged to renew, but may take advantage 
of the forfeiture, and enter upon and hold the 
estate. Bend-red v. Or'ijith, 1 Bro. P. C. 314, 

Where partner, withdrawing money from part- 
nership, by entries in books disguises trans- 
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action, or wholly omits or conceals it, it is a 
fraud, and will entitle the others to sue his 
separate estate ; otherwise if done ojjenly. 
Smith, Eh farte,^ 6 Madd. 2 ; 1 Grlyn &: J. 74 ; 
22 B. B, 224. 

In treaties for an agreement, a wilful and 
industrious concealment of a material fact, by 
one of the parties, in order to keep the. other in 
ignorance, and to profit by that ignorance, is a 
gross fraud, and will, in equity, set aside the 
contract. Meade v. Wehl)^ 1 Bro. P. C. 308. 

What is Improper Concealment.] — By the 

prior of two wills, the eldest son of an heir-at-law 
of a testator took an estate tail in remainder. 
By a subsequent will this remainder was taken 
from him, and limited to another party. The 
subsequent will was admitted to probate, but the 
heir contested it. Ultimately a compromise was 
eifected. It turned out that the party contest- 
ing the validity of the subsequent will was not 
heir, but eldest son of the heir, and that fact was 
concealed from the devisee. The eldest son had 
also entered into an agreement with the trustee 
- of the devisee not to dispute the subsequent 
will, and the existence of that agreement was 
not mentioned to the devisee by the son of the 
heir, although the devisee admitted that he 
suspected its existence : — Held, that this was 
not sucli a case of concealment as entitled the 
devisee to have the compromise set aside. Bahi^ 
hndge v. Mim, 3 Jur. (N.s.) 58. Affirmed, 3 Jur, 
(x.s.) 62, n. 

A bill in equity for setting aside the agree- 
ment alleged that one of the A\’itnesses about 
to be called by the son of the heir-at-law, at a 
new trial, had made statements on cross-exami- 
nation at the first trial which the son of the heir 
knew to l.)e false, and that this was concealed 
from him when he compromised the whole 
matter, just previous to the new trial : — Held, 
that this was not a matter which the heir’s son 
was bound to disclose. Ih, 

Where one party to a compromise suspected 
the existence of a fact which he considers of 
importance to his success, and asks his adver- 
sary, who refuses all information, but does not 
ask other pai’ties, whom he has reason to believe 
are able and willing to give him the informa- 
tion, his ignorance of that fact at the time of a 
compromise is to be treated as wilful ignorance, 
and not as an improper concealment by the 
adversary. Ih. 

Buty to Bisclose Circumstances,] — Where the 
grantee of an annuity is induced by false repre-, 
sentations, or improper concealment of facts, on 
the part of the grantor, or his agent, to become 
the purchaser of an annuity, although he may 
have relief at law, a court ‘ of equity has con- 
current jurisdiction. The grantor and his agent 
in such transactions are not bound to disclose 
all the circumstances of the grantor’s situation ; 
they are, however, ]:)ound to give honest answers 
to questions |)ut to them. A danmm v. Ecltt, 2 
Russ. & M. 66 ; 9 L. J. (o.S.) Ch. 1. 


instance he made the suppression. EaVbiao v. 
Dalhiac^ 16 Yes. 125. 

A persoA dealing with another for a composi- 
tion shall not be bound by a concealment, or 
representation of the amount of his debt, if the 
plan under which the concealment or represen- 
tation takes place is not carried into effect. 
Oaltley. Exgyarte^ 1 Rose, 138. 

Concealment of Bankruptcy Proceedings.] — A 

trader, after being served with the petition on 
which he was afterwards adjudicated bankrupt, 
purchased goods at an auction, and removed 
them without payment, wnthout disclosing the 
fact of the bankruptcy proceedings : — Held, that 
this omission did not of itself amount to a mis- 
representation such as to avoid the contract, and 
entitle the vendor to a return of the goods. 
Wliittahe}% Ex parte,, ShacMetoii, In re,, 44 
L. J., Bk. 91 ; L. R. 10 Ch. 446 ; 32 L. T. 443 ; 
23 W. E. 555. 

Vendor and Purchaser.] — Specific performance 
not decreed where there is a concealment on the 
part of the vendor. Shirley v. Stratton^ 1 Bro. 
0. C. 440. 

A contract for the purchase of an estate, re- 
scinded at the suit of the purchaser, on the 
ground of fraudulent misrepresentation, the con- 
tract having been completed with the knowledge, 
on the part of the defendant or her agent, of the 
existence of a public right of way over the pro- 
perty, and the plaintiff not knowing or having 
the means of knowing that fact, Gihson v. 
EE,^te, 2 Y. & C. C. C. 542 ; 8 Jur. 94. Re- 
versed, 1 H. L. Cas. 605. 

Suppression of Lien.] — A party who, 

having a lien or claim on property, suppresses 
it, and permits another person to purchase the 
property upon the supposition that no such lien 
or claim exists, cannot afterwards be allowed to 
set up such lien or claim against such purchaser. 
Brown v. Thorpe^ 11 L. J., Ch. 73. 

Settlement, Concealment of.] — The defendant 
suppresses a settlement, but, upon proof that it 
came to his hands, the party entitled shall hold 
and enjoy the lands according to the settlement. 
Byton V. Eyton, 4 Bro. F, C. 149. 

Husband and Wife.] — Securities obtained from 
a married woman having property settled to her 
separate use, by a creditor of her husband, w^ho, 
by suppressing the fact, procured himself to be 
appointed one of the trustees, his co-trustee not 
being a party to the transaction, set aside. 
BalMac v. Balhiae, 16 Yes, 116. 

Misreading Deed — Relief.] — One, that could 
read, made an agreement for twenty-one years. 
The lessor drew the lease for one year, and read 
it twenty-one. Equity would not relieve the 
lessee in this case, for it was within the Statute 
of Frauds, Sed secus, if the lessee had been 
unlettered. Anon.. Skin. 159. 


Imperfect Information.]— Imperfect informa- 
tion equivalent to concealment. Walker v. 
Symmids, 3 Swanst. 73 ; 19 R. R. 155. 

Concealing Debt.]— Creditor by suppressing 
his debt, inducing another person to enter into a 
contract, not permitted to set u[) the debt, even 
against the person in whose favour and at whose 


Proof.] — Concealment and misrepresentation 
alleged as grounds for setting aside a lease must 
be proved fraudulent, and the contract shown 
to be based upon it, and the very fraud alleged 
proved. Donegal (^Margnis) v. Greg^ V^ Ir. Eq. 
R. 12. 




Costs.] — Corporation being trustees for charity 
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pd in possession of charity estate, and suppress- 
, 9 ^’ concealing evidence relating to charity 
liable to costs of suit. Hertford J^orouHi Y. 
Hertford Poor, 2 Bro. P. C. . 377 . 

Concealment of Evidence.]— When a plaintiff 
at law IS nonsuited for want of evidence with - 
Held by the defendant, he shall be relieved in 
equity, and the defendant shall pay the costs of 
nonsuit. Wilmot v. Lemiard, 3 Swanst, 682. 

^Proceedings against Parties to.]— Depositions 
or witnesses examined by fraud suppressed, and 
parties thereto to be proceeded against by bill. 
Waldord v. WaJford, Cary, 56. 

Practice-Pleading.]— The mere non-disclosure 
or a material tact is, except in the case of a policy 
or insurmice, no answer to an action upon a con- 
^2 L. J., Q. B. 55 ; 28 

Li. 1, lOo. 

b. Of Title. 

Generally— Effect.]— A party cl.aiming a title 
111 himself, but privy to the fact of another de.al- 
ing With the pro]>erty as his oAvn, Avill not in 
equity be j.ermitted to assert his own ' title 
against a title created by that other, althoueh he 
derives no benefit from the transaction. Mc/iM- 

Jur 9 ^ Reversing 2 

A., being in insolvent circumstances, suffers - 

ms tciim (though under a secret trust for him') i 

execution ot an agreement made by him with 
pe trustee, the landlord supposing the trustee to ' 
ave pen the rightful oumer. and confi ng hi 

recoierifi^rtf defendant from 

represented to the agent of the other r 
pkinti^tts. on a treaty of marriage with his t 

ing® ‘tbi/f V* ’fr-?;™® demand exist- t 

mg. ^cidh ll (U//uv/i, 1 Bro. C. C. 543 . f 


■ the issue of his marriage after the mother’s 
, death. The mother is compellable in equity to 
, make good this settlement, and to settle the 
reversion of the term accordf ugly after her death 
d^IumderiY. Clteptej/, 2Yen^ 

Concealment by Third Party.] — A., on 

his marriage Avith B., settles lands for her join- 
ture, Avhich were subject to an entail. C., 
brother of .A., Ayas privy to the entail, engrossed 
the jointure deed, had the deed of entail in his 
custody, and concealed it. A., the husband, de- 
vises the inheritance of tlie premises to S., after- 
AA^ards (lies Avithout issue, and S. marries the 
widoAv ; C., the brother, sets up the entail, and 
brings the ejectment ; S. and his Avife bring a 
bill to be relieved against this deeil of entail. 
Decreed, the Avife to hold .her jointure, but liill 
dismissed as to the liusband’s claim under the 
^11, being a voluntary conveyance. P/iw y 
Potc, 2yern. 23d. ‘ ' ‘ 

— Agent.]— Attorney or agent, on sale of 
an estate, not disclosing to the buyer an eiicnm- 
brance, mici Iciading him to suppose the title 
good : — Held, liable to make satisfaction in cle- 
tault of the A'endor. Aroot v. JBuooe, 1 Yes. 95. 

— ~ Making Good.]— A tenant in tail under 
a settlement, encouraging a stranger to purchase 
an annuity charged on bis estate to B. by a will 
which was void as against the settlement, ‘decreed 
to make good the annuity. Iluhhr y. Horton 1 
Venn 136 ; 2 Ch. Cas. 128: ’ 


nemg A AA it iess to subsequent mortga^’es does 
not disclose his own encumbrance. Hetlnll be 
pos poueil. Ilnmden.r. 2 "em m 

W hei e moi tpgee was present while morto-acror 

i,„~ of statute.]— A counsel 


JUS own statute. The statute 

the absiffttf owu^r^ a~Jrm 

w ‘a.rs oASJ t 


Account.]— Defendant shall account for the 
: profits from the time the plaintiff’s title accrued 
and not from the filing the bill only, if the de- 
fendant has ooncealetl the deeds and writinc-s 
making out iilaiiitift"s title. Beuuet v. Whiti- 
head, 2 P. Wins. 645. 

5. Duress a>sd Undue Influence. 
a. Coercion and Oppression. 

Coercion, wiat is.]— From the moment that a 
person who influence, s .mother does .so by the 
threat ot taking away from that other Jome- 
lung he then pos.sesses, or of preventing him 
from obtaining an advantage he would Aithei- 
wise have obtained, the act of the pierson ex- 
ercising the influence becomes coeicioi: and 
ceases to be persuasion or consideration. B/’h 
r BarJi'ej', 4U L. J., Ch. 003; 25 L T 71 

J-Cli.t- L. kb 

'ess of Court-Practice 

tor payment of money into • execution further 
mteu'est cannot be given. Where the plaintiff 
although entitled, had not fcimed his^bill W- 

Ss4P:ftm. to“9tnd’bva° 

ittusai aftei decree and report, but a ense 
duress and oppression hv 

prevented avaib 
mg nustlt of the process of the court tn 
compel payment ;-Held, that that was a fie? 
aming within the court ’itself nn<l 'itrpr?ceed- 
and, as such, might be at any stao-e of 
cause brougdit under its cognisancebv nntition^-' 
on which further interest might be'' added to 
iWi'lT affecting the decre^ 

dlll^ substantive part of the 

decree, but an accessory at ail times in the 
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discretion of the court. Mayhee v. Mahon. 1 
MolLU7. ' 

Preventing Eecovery— Belief . ] —Tenant in tail 
is prevented, by the issue in tail, from sujfering 
a recovery in order to ' provide for young 
children, by his promise to do so for them 
himself : equity will compel him to do it after 
the father’s death. I)evenuh v. Baines. Pre. 
Ch. 5. 

Relief. ] — A., being taken by the husband going 
to bed to his wife, gives him securities for pay- 
ment^ of 500/^. A bill to be relieved against the 
securities, alleging that it was a plot, dismissed. 
JVoodman v. or {roodn/an v. Seuse^ Pre. 

Ch. 26(i ; Gilb., Eq. Eep. 9 ; 2 Eq. Abr. 183, pi. 2. 

Securities obtained from the plaintiff for his 
wife as a compromise of doubtful rights, but 
under the threat and apprehension of arrest, and 
without adequate consideration or advice, set 
aside. Scott v. Scott, 11 Ir. Eq, E. 74. 

_ — Injunction.] — Injunction against an 
ejectment under a deed of a}:)pointment as ob- 
tained by a husband from his wife by undue 
influence, oppression, etc., and an issue directed. 
Peel V. , 16 Ves. 157.’ 

Cancelling.] — An agreement executed 

by a party under threat of prosecuting his son 
for forgery ordered to be delivered up to be 
cancelled. Bayleij v. Wmiano'^, 4 Giff. 638; 11 
Jur. (N.s.) 236 ; 11 L. T. 110; 13 W. E. 533. 

A. settled lands upon his nephew B. for life, 
remainder to the first and every other son of 
the body of B. in tail, with remainder to the 
daughter and daughters of B. as tenants in 
common, with remainder, in default of such 
issue of B., to the right heirs of himself. A. B. 
had no issue, and A. in B.’s lifetime made a 
codicil to_ his will in favour of another nephew, 
C., for life, with remainder to the first and 
every other son of the body of C. in tail. D., i 
the son of C., took possession, but was persuaded 
by Z., a conveyancer, that some other parties 
were entitled to the premises under the limita- 
tion to the_ right heirs of A. ; and under the 
pressure of Z. he executed an agreement to 
assign one-third to these parties, and to pay 
him, Z., 401. for costs. Ui)oii bill filed to set 
aside the agreement, it was decreed to be 
delivered up to be cancelled, because without 
consideration and executed under pressure, with 
costs against Z. (the conveyancer). B?‘ent v. 
Brent, 10 L. J., Ch. 84 ; 4 Jur. 1027. 

Setting aside.] — A release from a younger 
brother to the elder, of certain premises which 
had been devised to him by his father, executed 
in consequence of a threat to file a bill, set aside 
in favour of creditors. Peat v. PowelL Ambl. 3S7; 

1 Eden, 479. 

A woman, pending a treaty of marriage with 

A. , settled all her property to her separate use 
with his approbation : a few days afterwards 

B. , by stratagem, induced her to marry him 
the day after she first thought of it. B. had 
no notice of the settlement. Settlement esta- 
blished, and deed of revocation obtained by 
duress, set aside. Strathmore ( Count es-d) v 
Bmvcs, I Fes. J. 22; 1 E. E. 76.' See 2 Bro.* 

C. C. 345 ; 2 Cox, 2^ Affirmed 0 Bro. P. C. 

■■ ■■ 

A pui chase deed set aside, the consideration 


paid being less than half the value of the land 
sold, the vendor being a person of reckless 
and improvident habits, greatly embarrassed, 
indebted to the purchaser, and to some extent 
dependent on him, and without professional 
advice; and there being evidence of manage- 
ment and contrivance on the part oi the 

purchaser in procuring the signature of the 
vendor to the agreement for the sale, and of 
his having depreciated the title, and deterred 
others from purchasing, though himself aware 
of counsel’s opinion favourable to the title, of 
which he did not inform the vendor. Butler v. 
MiUer, Ir. E. 1 Eq. 195 ; 15 W. K. 779. 

Practice —Injunction against oppressive re- 
straint.] — Injunction to restrain husband from 
preventing his wife’s solicitor and friends from 
having access to her, she being confined by 
dangerous illness in his house, to enable her 
to execute a deed of appointment under a 
power in her marriage settlement, refused, it not 
being proved that she had given instructions 
for such a deed, Qufere, wdiether, under any 
circumstances, such an injunction would be 
granted. MUUletcn v. Middleton, 1 J. W. 94 : 
20 E. E. 233. 

b. XTndue Advantage. 

Generally.] — Principle adopted in Balter v, 
Monli (4 De G. J. S. 388), foUowing the rule 
laid down in Brans v. Lleioellin (1 Cox, 338), 
is one to be extended and applied to every con- 
ceivable case where one man by fraud or chicanery 
I gets advantage over another not standing in an 
I equal positi«:tu to negotiate with him. Slat or v. 
i Nolan, Ir. E. 11 Eq. 367. 

By Person claiming Supernatural Power.] — 

Gift by a person of 'weak intellect of her whole 
j fortune to a i^erson Avho had acquired great 
I influence over her mind, by making her and 
others believe that he sustained a supernatural 
character Held, invalid., Nottidye v. Prmoe, 
2 Giff. 246 ; 29 L. J.,Ch. 857 : 6 Jui\ (N.S.) 1066 : 
8 W. E. 742. 

A., a widow, aged seventy-five, within nine 
days after first seeing B., who claimed to be a 
spiritual medium, was induced, from her belief 
that she was fulfilling the wishes of her deceased 
husband, conveyed to her through the medium 
of B., to adopt him as her son, and transfer 
24,0007. to him : to make her will in his favour ; 
afterwards to give him a further sum of 6,0007. ; 
and also to settle upon him, subject to her life 
interest, the I'eversion of 30,0007. (these gifts 
being made without consideration, and without 
power of revocation) Held, that the relation 
proved to have existed between them implied the 
exercise of dominion and influence by B. over 
A.’s mind; and, consequently, that as B. had 
failed to prove that these voluntary gifts were 
the pure, voluntary, well-understood acts of A.’s 
mind, they must be set aside. Lyon y. Some, 37 

b b *555 ; 18 L. T. 451 ; 

16 W. E. 824. 

Setting aside— Stated Account.] — Stated ac- 
counts set aside, the items being yery gross, 
and the settlement .obtained from" a person just 
come of age under a misrepresentation. Bi'own 
Y. 1 Yes. 407. 

■A.greement,]— Agreements, though pre- 
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pared ^ by an independent solicitor, may be set 
aside if one of the parties for whom the solicitor 
IS acting is under the undue influence of the 
other party. Jlonum v. Patme, 43 L. J., Ch. 
240 ; L. E. 8 Ch. 881. 

Delivery up.]~On bill by heir-at-law to 
set aside a conveyance of the estate to defendant, 
on suggestion of fraud, imposition, and undue 
influence : — Held, that he ought to be relieved, 
and decreed that deed should be delivered, and 
j^ssession of the estate likewise given to him 
Bennett v. Vade, 2 Atk. 324 ; 9 Mod. 312. 

Account.] — The obligor, on pajanent of 20Z. 
to the obligee, procured a bond and notes for 
money to be delivered up to him, upon pre- 
tence that he was poor, and nearly related to the 
obligee ; but, that not being proved, he was 
mdered to account for the bond and notes. 
Lucas V. Adams, 9 Mod. 11$. 

Conveyance by Insane Person.]— A. obtains a 
conveyance from insane person long before com- 
mission of lunacy issues, or is executed Held, 
traudulent and set aside, though consideration i 
money was near the value of tlie estate. Emus j 
V. Blood, 3 Bro. P. C. 632. ^ 

lease by Intoxicated Person, j— Lease obtained i 
by fraud and circumvention from person in a ] 
state of intoxication is void in equity. BvfUr v 
MulvlMll, 1 Bligh, 137. 

U here A., the heir of lessee, having a right to 1 
perpetuaPrenewal, had entered into an agreement c 
with L. respecting the indei)endent lease of i 
lands held under renewable lease by ancestor of ii 
A., which independent lease B. had obtained a 
nom hnidlord by fraiul and circunn'ention : — 4 
Held, fhat^ heir of A. and pui’chasers for valuable 
consideration claiming under him were entitled 
in equity to beneiit of agreement between B. and c( 
V ■’ landlord was entitled to p 

benehtof agreement, so far as B. took an interest, o] 


it reached by B,, his brother-in-law, in a sale at a 
p gross undervalue to B. of A.’s interest in certain 
e property, and that, to the knowledge of B,, no 
L. adequate protection or advice were aflorded to 
A., set aside the transaction with costs. Slato?' 
V. JVblan, Ir. E, 11 Eq. 367. 

0 

Belief — Bond to Stand as Security.] — The 

3 plaintiff, a poor man, suing for a considerable 
■, estate, gives a bond for a great sum of money to 
1 the defendant, a person who assisted him with 
. small sums, and took some pains in the affair ; 
the defendant’s wife had also intermeddled, with 
her husband’s knowledge and approbation : and 
• the bond was obtained by pressing the plaintiff 
for payment of_ what was expended, and taking 
advantage of his insolvency. The bond decreed 
i to stand only as a security for vdiat ivas advanced 
and interest, and the defendant left at liberty to 
bring his quantum meruit for pains. Ac. Proof 
Y. Mines, Gas. t. Talb. 111. 

Conveyance by Labourer to Solicitor— Mort- 
gagee Validity.] — When a solicitor and mort- 
gagee took a conveyance from the mortgagor, a 
day labourer, who had no independent '"leo’al 
advice Held, that the deed was not valid 
unless the circumstances were all explained to 
the mortgagor, and that the onus of showing that 
this was done lay on the solicitor. PeeesY. Coke, 
L. E. 6 Ch. 645. 

Purchase set aside after Purchaser’s Death] 

Where a purchaser takes a(h’antage of the 
I distress or ignorance of the vendor.'”or of any 
particular authority o^'er him. a court of equity 
may set aside the purchase as fraudulent, even 
after the purchaser's death. Could v. Okede?i,. 
i x>ro. i . C. 198. 


Taking advantage of Intoxication — ^Belief T 

A., for 90/. lent to B., got his bond for 8001. wlien 
he was drunk, on which he obtained judgment 
A. sought by his bill to subject B.’s trust estate 
in Ins wife s lands : equity would not relieve A 
even to the extent of the money really lent. Sed 

frmwn; equity to be relieved | 

t judgment, for then he must have paid 
Ca ‘^oi’i’owed. Bich v. iSfidenliuni, 1 Ch. 

c. Distress and Necessitous Circumstances. 
Generally.]— Securities taken during poverty 
as unconscionable and op^ 
pichsne. LamjAuf/k v. Coo;, Dick. 411. ^ 

Province of Court of Equity.] — It is the 

peculiar jirovince of a court of equity to give 

Ivhhh eorftracts in 

of he % either 

oLci or necessity of the 

otiiu. Aiurtok V. Hudson, 4 Bro. P. C. 222. 

yadervalue— Want of Indepen- 
dent Advice— Setting Aside.]— The court beinc 
of o[)mion that A., a reckless and improvident 
man incapable of appreciating bis rS ?n 
destitute dreumstaiik, bad be4 Sy om- 


I Setting aside Deed of Confirmation.]— Deed 
1 confirming a grant impeached b}' suit jmd com' 
) promisiiig^ tlie rights, the subject of a suit 
. obtained from a person aiquised'of his rights set 
aside, he being compelled to accede to the terms 
nom distress and poverty occasioned by the 
’ confirmation. Boe/^e v. 

• O Brten, 1 Ball A B. 330. 

grant from a 

diitie>>ed man in prison for debt to las attornev 

tb mtl I"' <'hiUren: 

tlioi gb dcnving as volimtoei-s, yot ha\-iiig as fair 

a claim to be relieved against fraiuf as the 
bem-at-law. ialhner v. O'Krien, 2 Ball i; B. 

Advantageous Purchase— TTndervaiue.l — M 

^ing in embarrassed circumstances, in considera- 
tion of loan nt !)U0f., makes lease to D., with 
covenant tor perpetual renewal, of lands of yearly 
value of 4o0f. at rent of ISOi., subject to private 
paiol agreement, tliat M. might redeem within 
tvvo years, on payment of 1.300Z. S., kuovvino- 

f on?‘T?T“‘‘'' P’-’tehases 
S atwf "-liom S. pays the l,300f. 

h. attei wards imrehases the whole interest of 

•1 “I sum of 

let the joai following being 6081. a year, and 
other advantages :_Hehl, binding on ji. i/“e- 
dith i^aunders, 2 Dow, 515 ; 14 E. E. 201. 

Exorbitant Price.]— The purchase of a niece of 
laud, at an exorbitant price, will not be allowed 
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to stand w’heii made the condition of a loan of 
money to a party whose necessities compelled 
him to borrow. A mortgage of a fund in court, 
in a suit of Collet by W. G-. C., the 

purchaser of the land, to secure 6,000Z., the 
purchase-money, to G. W. F., the vendor, set 
aside on the ground that the transaction was 
fraudulent. An assignment of a chose in action 
must be taken subject to all prior claims. Sub- 
mortgages of the fund in court, made without 
noticing G. W. F., were therefore set aside ; for 
his title was either void or subject to the prior 
equity of W. G. C., notwithstanding he had been 
induced to create or countenance such, sub- 
mortgages. The acts of W. G. C. in joining to 
create the su]:> -mortgages were not a recognition 
of, or an acciuiescence in. the sub-mortgages, as 
they were done in entire igiiorance of his rights, 
and under the idea that the original transaction 
with G. W. F. was uniinpea(jhable. Cochell v. 
Taylor. 15 Beav. 147 : 21 L. J.. Ch. 545. 

A purchase from an illiterate poor and old 
man, who was ill at the time, set aside, the price 
being inadequate, the vendor having no profes- 
sional advice, and the transaction being com- 
pleted in. great haste and on, terms unduly disad- 
vantageous to him. Clark v. JCalpas^ 4 Be G. 
F. J. 401 : 31 Beav. 80 : 8 Jur. (N.S.) 734 ; 10 
W. R. 670. 

Setting aside Sale at Undervalue.] — Where 
unfair advantage was taken of the necessities of 
one who wished only to raise money upon mort- 
gage, but was induced to execute an absolute 
conveyance at a considerable undervalue by his 
solicitor, who betrayed his interests to serve the 
purposes of the purchaser, the court set aside the 
transaction as an absolute sale. Douyla.s v. 
Ciilverwell, 5 L. T. 484, S. CC 8 Giff. 251 : 31 
L. J., Ch. 65 ; 10 W. R. 189. Affirmed, 6 L. T. 
272. 

Inadequate Consideration.] — Deed set aside as 
imp.ro vidently obtained, being for an inadequate 
consideration from persons in low circumstances, 
and unapprised of their right until the time of 
the transaction, though no misrepresentation nor 
actual fraud whatever appeared to have been 
made use of. Umnoi v. Lhwellln^ 2 Bro. C. C. 
150 ; 1 R, R. 49 ; 1 Cox, 333. 

Setting aside — Lease and Release, and Fine.] 

— Conveyance by lease and release, and fine, set 
aside upon great inadequacy of consideration, 
combined with misrepresentation and surprise 
upon parties in extreme distress, ignorant of 
their interests, and not properly protected, 
though the transaction took place twelve years 
before the bill ; and a former bill having been 
dismissed, the plainliff not appearing, that 
objection not being made either by plea or 
arrswer. The decree limite*.! to the time of the 
biir filed. Pickett v. Logyoo., 14 Ves. 215. 

- — Lease by Mortgagor to Mortgagee.] — 

A ^ lease set aside under the circumstances, 
being made by mortgagor to mortgagee, the 
latter taking advantage of the distresses of 
the fornier. and using his mortgage as an instru- 
ment to obtain an undue advantage ; and the 
lessor executing the lease on the faith of an 
agreement that he was to be allowed a certain 
maintenance out of the property for himself and 
family, which lessee did not perform, and which it 
would not have been in his power to have secured 


on account of the rights of creditor. But, whether 
the mere relation of mortgagor and mortgagee 
be sufficient to avoid a lease fairly made by the 
former to the latter, qiuere. GuhUou v. Greedy 
2 vSeh. Lef. 214 ; 9 R. R. 71. 

Agreement in Execution of Private Act.] — 

Notwithstanding two private acts of parliament 
reducing younger children’s portions in propor- 
tion to the other interests in the estate, the 
court would not enforce an agreement entered 
into by one of the j^'oringer childrendn execution 
of the private acts, thereby consenting to accept 
a stated sum in satisfaction ; such . agreement 
being inserted by the plaiiitiffi's solicitor in a 
receipt from her, on paying her a small sum of 
money, and she being in great distress and em- 
barras.sment, at the time. Kerneys v. Hanmrdy 
G. Cooper, 125. 

Undervalue.] — Deeds of as.signment set aside 
as having been obtained at undervalue from the 
assignors, who were far advanced in life and in 
needy circumstances, by a person whose situation, 
enabled him to throw impediments in the way of 
the proceedings taken by them for the recovery 
of their demands, and v’ho held out threats to 
that effect. Bowen v. lurtoiiiiy LI. A G. t. Sugd. 
47. 

Transaction between Brothers-in-law.] — A 

transaction of sale, made upon a false or mistaken 
consideration between parties in the relation of 
brothers-in-law, the vendor being an heir suc- 
ceeding to tbe estate sold, and the purchaser 
executor of the will of the vendor's father, and 
where the party selling is under circumstances of 
great pecuniary embarrassment and distress, will 
not be impeached, if fairly made ; but, if the con- 
sideration for the purchase was the balance of an 
account, which appears to be erroneous, the 
whole transaction must be so far investigated as 
to correct the accounts. M'JTeil v. Cakilly 2 
Bligh, 228. 

Reversionary Interest.] — Sales of reversionary 
interests were set aside, the vendors being poor, 
ignorant men, selling at a considerable under- 
value, and having no professional adviser other 
than the solicitor to the purchasers who gave to 
the latter a great advantage in the transactions. 
Fry V. Laney 58 L. J., Oh. 113 ; 40 Ch. D. 312 ; 
60 L. T. 12 ; 37 W. R. 135. 

d. Extravag-ant and Unreasonable 
Contracts. 

Generally.] — Equity will not carry unreason- 
able bargains into execution; and, therefore, where 
A. agreed to pay B. 240L a year for his board, 
lodging, etc., the agreement Avas set aside as 
being unreasonable ; and the master was directed 
to inquire Avhat accommodation A. had, and 
AAdiat B. reasonably deserved for the same, and 
to make him allowance accordingly. StanJume y . 
Toy^pey 1 Bro. P. C. 157. 

Hard Bargain.] — If a person will enter into a 
hard bargain Avith his eyes open, equity will not 
relieve him, unless he can show framl in the 
party contracting with him, or undue means to 
draw him into the agreement. Willis v. Jernenain 
2 Atk. 251. 

Hardship.] — On a question of executing an 


1 
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agreement, hardship cannot be regarded unless it 
amounts to a degree of inconvenience and ab- 
surdity so great as to afford judicial proof that 
such could not be the meaning of the parties. 
PreiUe v. Boahurst, 1 Swanst, 329 ; 1 Wils. Ch. 
161 . 

Neither Eraud nor Incapacity.] —If a person 
on marriage makes an extravagant or unreason- 
able settlement, vet, if no fraud or incapacity 
appear, it shall not be avoided by persons claim- 
ing under a subsequent settlement. Iloison v. 
Stanee)\ 9 Mod. 80. 

Neither Fraud nor Mistake.] — The defendant 
agreed to purchase a property at a valuation to 
be made by A. The court, though it considered 

A. ’s valuation very high, “ and perhaps exorbi- 
tant,” decreed specific performance, there appear- 
ing neither “fraud, mistake, nor miscarriage.” 
Collier V. Mason, 25 Beav. 200. 

Price.] — An agreement to give forty years’ pur- 
chase for fen land, set aside as extravagant. 
Kien V. Stnlteley, 1 Bro. P. C. 191. 

e. Inadequacy of Consideration. 

G-enerally.] — Mere inadequacy of value is not 
a sufficient ground to set aside an annuity. 
Speed V. Phillips, 3 Anst. 732. 

An annuity cannot be set aside upon mere 
inadequacy of price which can be applied only 
as evidence of fraud. The notion of a market 
price ascertained in the usual way upon the 
principle of calculation at an insurance office is 
not a just criterion of the value. • Therefore, a 
bill to set aside an annuity, the circumstances 
not amounting to fraud, was dismissed with 
costs. Low V. Barelumh 8 Ves. 133 : 7 E. 

B. 4. 

The court will not intei’fere to set aside an 
agreement merely on the ground of inadequacy 
of consideration, nor on account of the distress 
of the plaintiff', where no advantage had been 
taken of his situation. Purdie v. Mlllett. 1 
Tam. 31 ; 31 K. B. 60. 

Inadequacy of value is not in itself sufficient 
to set aside a contract. Gri-ffith v. Spratley, 1 
Cox, 383. ‘ ^ 

There may be cases of inadequacy of price 
so great as to form a ground for cancelling a 
contract. Stilwell v. WilUns, Jacob, 282 ; 23 B. 

Valuer’s Price.] — ^A. entered into a contract 
with B. for the sale of property to him at a 
price to be fixed by two valuers, named in the 
contract, who afterwards valued the property at 
aT. . .Held, nevertheless, that B. 

was entitled to a decree for specific performance, 
there being no proof of fraud or collusion on 
the valuers. WeeTtes v. Gallard, 21 

Presumption of Oppression.]— -It is a general 
rule that inadequacy of consideration is not 
alone a sufficient ground to set aside a contract • 
but, if inadequacy be very great, that will induce 
a presumption of oppression. Darleu v. SinqU'^ 

ttm. WifrEf ‘>a " 

There is an equity which may be founded on 
gross inadequacy of consideration, where it 
involves the conclusion that the complainant 
either did not understand what he was about 


or was the victim of some imposition. Tennent 
V. Tennent, L. B. 2 H. L. (Sc.) 6. 

I Belief will be given in equity upion inade- 
quacy of consideration, if so extreme as to satisfy 
the court that there must have been oppression 
or imposition. Underhill v. Ilarioood, 10 Ves. 
209. Affirmed 14 Yes. 28. 

Without Fraud.] — Mere inadequacy of value 
is not a ground upon which a court of equity 
■will be willing to set aside purchases if unaccom- 
panied by fraud or misrepresentation. 3Turra,y 
V. Palmer, 2 Sch. A Lef. 48S. 

Purchase for a valuable consideration, bona 
fide, paid : — Held, a good defence, though the 
consideration was much less than the real value. 
Bulloeh V. Sadder, Amb. 764. 

Belief.] — A conveyance by deed and fine, 
gained without consideration and indirectly, 
court relieved against it. WilMns(rn v. Bray- 
field, 2 Vern. 807. 

Price, what is Fraudulent.] — xV sale of land 
at a halfpenny for every square yard, when the 
purchaser knew that not to be one-fourth part 
of the value, is fraudulent and void in equity. 
Deane v. Bast non, 1 xiiist. 64. 

Infirmity of Party.]— -A conveyance by a weak 
man for a small consideration, set aside. Clark- 
son V. Ham way, 2 P. Wms. 203. 

Mere inadequacy of 'price is insufficient in itself 
to vitiate a sale, but, where there is weakness in 
the mental ca|,)acity of the vendor, the sale can- 
not be sustained, unless the vendor has been 
adequately protected in the transaction. Long- 
mate v. Ledger, 2 Giff. 157 ; 6 Jur. (x.s.) 48i • 
8 W. B. 386. ^ . 

Where a vendor_ of feeble intellect sold his 
property to a creditor for an inadequate price, 
the court, on a bill filed by his heir impeaching 
the transaction, set aside the sale, but directed 
the deed to stand as a security for monevs 
actually due on the footing of a mortgage. Ik 

Bona fides.]— One, being poor, drawn in to 
sell an estate at a great undervalue, yet, if no 
fraud, cannot be relieved. Wood v. ^Femoielu 
Pre. Ch. 206. ’ 

Deed set aside as improvidently obtained, 
being for an inadequate consideration from 
persons in low circumstances, and unapprised 
of their right until the time of the transaction, 
though no misrepresentation nor actual fraud 
whatever appeared to have been made use of. 
Bmns V. LleioellM, 2 Bro. C. C. 150 ; IB B 49 • 
1 Cox, 333. ' ' 

Property in Possession and Beversion.] — 

Where a purchase is made from a poor and 
ignorant man at a considerable under-value, the 
vendor^ having no independent advice, a court 
01 equity will set aside the ti’ansaction. This 
will be done even in the case of property in 
possession, and, a fortiori, if the interest be re- 
versionary. Fry V. Lane. 58 L. J., Ch. 113 ; 40 
Ch. D. 312 ; 60 L. T. 12 ; 37 AY. B.'l35. 

Mere Inadequacy of Consideration.]— Where, 
after the death of a vendor, the sale was im- 
peached by his devisees on the ground that at 
t^ time of the sale he was an illiterate, bed- 
ridden old man of seventy-one years of age, and 
had acted without professional advice, and had 
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conveyed away the property in question, of the from one that was afterwards a lunatic, set aside ; 
value* of 400Z‘., for the consideration of a pro- but the conveyances to stand a security for what 
vision by way of board and lodging during his was really paid. AdiUson v. Dawmi, 2 Vern, 
life, which only endured six weeks after the 678. 
conveyance : — Held, that, in the absence of any 

fraud, and the evidence showing that he had Sale by Tenant for Life.]— Where a tenant in 
declined to employ professional advice for him- tail general of a remainder, expectant on a pre- 
self, such a transaction was not impeachable on vious life estate, sold the reversion to B. at an 
the ground of mere inadequacy of consideration, inadequate price amounting to fraud, which B., 
Samson v. Guest, 6 De G-. M. & G-. 424 ; 25 ten years after, sold for full value, the former 
L. J., Oh. 544 ; 2 Jur. (N.s.) 911 ; 4 W, R. 585. party joining in the conveyance to a purchaser 
Affirmed, 8 H. L. Gas. 481. with full knowledge of the previous sale being 

voidable, the court decreed a reconveyance on 
Bill of Exchange.] — Relief against a bill of repayment of the original price to B. Addis v. 
exchange, said to be for A-alue received, but Camjjhell,^ 4 Bear. 401 ; 10 L. J., Oh. 284, 


gained by fraud, and for a fictitious considera- 
tion. Dyer v, Tyvieivdl^ 2 \^ern. 122 ; Free. 
C, C. 112: 1 Eq. Ca. Ab. 126. 


Purchase Beed.l- 


nvdl, 2 \^ern. 122 ; Free. and Bemainderman.] — Tenant for life 

Ab. 126. and remainderman in tall, both in distress, join 

in selling estate for inadequate consideration : — 
■The court will set aside a Held, that it could not be considered a sale of 


purchase deed as fraudulent if the price is in- reversion, and subject to rules relating to such 
adequate, and there have been contrivance and sale, but that sale was Invalid on account of in- 
management, and if the parties have not been adequacy of price, coupled with vendors’ distress, 
on equal terms by reason of the one having, the and their want of advice. Wood v. Abrey, i 
otheimot having, pinfessional assistance. Butler Madd. 417 ; 18 R. R. 264. 

V. 3rnier, Ir. R. 1 Eq. 195 ; 15 W. R. 779. 

Between Partners.] — A partner, who superin- 
Efo Fiduciary Relation.] — A purchase set aside tended, exclusively, the accounts of the concern, 
on the ground of undue influence and under- agreed to purchase his co-partner’s share of the 
value, althoiigli no fiduciary relation existed be- business, for a sura which he knew from accounts 


tween the vendor and purchaser. 


in his possession (but which he concealed from 


81 L. J., Ch. 696 : 6 L. T. 596 ; 10 W. R. his co-})artner) was an inadequate considera- 
677. tion ; the agreement was set aside. Maddeford 

Where no fiduciary relation exists between v. Austiokh, 1 Sira. 89. Affirmed, 2 Myl. k K., 
two parties dealing for the sale and purchase of 279 ; 27 R. R. 167. 

an estate, mere inadequacy of consideration, or If a lease for years, worth 2007. a year, belong 
irregularity in the statement of it in the convey- to two co-partners, and one of them, upon a 
ance, is not sufficient to impeach the contract, false suggestion, that a fine of 2507. was to be 
Sarrison v. Guest, 8 H. L. Gas. 481. Affirming paid for the renewal of it, obtain an assignment 


6 De a. M. G. 424 ; 25 L 
(N.S.) 911 ; 4 W. R. 585. 


25 L. J., Ch. 544 ; 2 Jur. of the other’s moiety for consideration of 207. ; 
85. equity will set aside this conveyance, and order 

assignee to account for a moiety of profits. 
After great length of time, JEvcms v. Hosliins. 9 Mod. 83. 


Lapse of Time.] — After great length of time, 
the question of imdervalue is not entertainable. 
Wilton V. Bnrwne, 1 Ball & B. 180. 


Other Cases.] — D., in 1858, entered into a 


Gontract on inadequate consideration, and building speculation with the defendant, each 
accompanied with fraudulent concealment, etc., party to contribute an equal amount of money, 
set aside after seven years. Taylor v. Ohee, 3 the net rents to belong to D. for his life, and after 
Price, 83 : 17 R. R. 548. his death the lease and houses to belong to the. 

Conveyance by lease and release and fine, set defendant absolutel 3 ^ D. was also possessed of 
aside upon great inadequacy of consideration, four leasehold houses for the residue of a term, 
combined with misrepresentation and surprise and in Januaiy, 1859, he, by a deed, to which 
upon parties in extreme distress, ignorant of his wife was party, assigned them to the defen- 
their interests, and not properly protected ; dant for 2007., upon trust for the benefit of him- 
though the transaction took place twelve years self and his wife during their joint lives and the 
before the bill, and a former bill having been life of the survivor. The 2007. was paid by a 
dismissed, the plaintifl: not appearing, that cheque, which got back into the hands of the 
objection not being made either by plea or defendant. In June, 1859, D. died before the 
answer. The account limited to the time of the buildings were completed. D.’s widow, as execu- 
bill filed. Pwlwtt v. Loyyon, 14 Ves. 215. trix. filed a bill to have the deed of January, 

1859, set aside on the ground of mental incapa- 

4-n. "I i 4- „-C ^ 1 T. ^ 1 T • i *• 


for the money advanced. Laue v. Page^ Amb. houses for 200/. The defendant alleged that the 
2*85. 2007. was paid back to him by D. to be advanced 

in the building speculation. The evidence of 

Sailor’s Prize Money.] — Assignment of mental incapacity and inadequacy of value was 

sailor’s share of y)rize money at great undervalue, held to have failed ; but, as there was not suffi- 
set aside for fraud, but still to stand as security cient evidence of the existence of the contract, 
for what was really advanced. The same equity the defendant was ordered to pay to the plaintiff 
as to_an nnder-assignment. Soxo v. Welclond2 2007., with interest from the 31st March, 1859, 
Ves, 516. and the costs of the suit. V. 

8 Jur. (K.S.) 1030 ; 7 L. T. 59. 

Lunatic.]— Sales, at a great undervalue, A., who was a labouring man, receiving about 
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9tS'. a week, and totally uneducated, believing 
Mmself to have a contingent interest in an 
estate in fee-simple, oSered, in February, 1838, 
to sell his interest to B. B. applied to his 
attorneys, who advised that, as A.’s father might 
cut off the entail, A. had no saleable interest. 
B.' declined the purchase ; but shortly afterwards 
consented to lend money to A., and lent different 
sums, amounting in the whole to 20/. A., on 
the r>th of 1838, executed a money-bond, 

conditioned in the penalty of 40?., to secure the 
payment of 20?., with 5 })er cent, interest, on the 
5th of November then next, A. was not called 
on for interest, nor did he hear of the matter 
again till the 22n.d of September, 1840, the day 
of his fathers funeral. H is father had not inter- 
fered with the idescent of the i)roperty, and A. 
had at that time become ] assessed of the estate. 
On the 24th September A. entered into an agree- 
ment to sell the estate to B., and that agreement 
was carried into execution by a conveyance on 
the following 10th of October. The bond, agree- 
ment, and conveyance were prepared by B.’s 
attorney, and executed at his office. A. had. no 
attorney. The estate was sold considerably 
under its value. A. afterwards filed a bill 
alleging these facts, and [)raying that the deed 
of conveyance might be set aside as fraudulent 
and void : — Held, that the bill, as a bill charging 
fraud, wa,s properly dismissecl : but, whether A. 
might not have maintained a bill to set aside the I 
conveyance as improvidently made and hastily 
executed, quJBre. Curwtt v. Bclworthj^ 3 H. L. 
Cas. 742 ; 16 Jur. 1147. 

6. On Public. 

literary Fraud— Fictitious Author’s Name on 
Title-page.] — In an action for speci.tic perform- 
ance of an agreement for the composition of a 
literary work by the defendant, the plaintiff's 
alleged that the defendant had agreed that his 
name should not appear on the title-page of a 
work as the author of it ; the defendant alleged 
that it was part of the agreement that his name 
should, so appear. The plaintiffs |}roposed to 
publish the book with a title-page, stating that 
it -was edited by K. (assisted by M., the defen- 
dant). K. was known as having published other 
books of a similar description, and had allowed 
the plaintiffs to make use of his name, but he 
had taken no part whatever in the compilation : 
-—Held, that the proposed title-page would be a 
fraud on the public, and that on this ground the 
plaintiffs were disentitled to relieff Pod v. 
Mardi, 50 L. J., Ch. 287 ; 16 Ch. D. 395 : 43 
L. T. 628; 29 W. R. 198. 

Procuring Sale, in Master’s Office, to Particu- 
lar Person.]— An agreement to procure a sale of 
lands in the master’s office to a particular person, 
at a certain, price, is a f raud on the court, on the 
public, and on the creditor. The court itself,for 
the sake of tlie public, is bound to take notice 
of sue}] an agi-eemerit, although the defendant 
falsely denies the existence of it, and sets up a 
ffetitious case on his answer. Jlcm lltoih v. BalL 
Ir. R. 2 Eq. 194. 

7. Ok Particular ■ Statutes. 

3 Jac. 1, c. 4 — 1 Will. & Mary, c. 26.] — 

Plaintiff, whilst a papist, assigned advow^son to 
defendant for ninety-nine years, ami, liaving 
conformed, brought his bill for reassignment of > 


' the term, suggesting he had only assigned it in 
I trust for himself to avoid the penalties of the 
i statutes 3 Jac. 1, c. 4, and 1 Will, k Mary, c. 26. 
! Lord Hardwicke was inclined to think, if the 
I defendant had demurred, such a fraudulent con- 
veyance would, at the hearing, have been abso- 
lute aeainst the grantor. CottifKitou v. Fletcher, 
2 Atk. 156. 

6 Anne.]— By an Irish statute, 6 Anne, all 
deeds executed after the 25th March, 1708, and 
and not registered, are declared void. A lease of 
lands was neglected to be registered, of which 
the lessor taking advantage granted a new lease 
to another person, wdio brought an ejectment, 
and recovered : — Held, that the original lessee 
was relievable in equity ; for the statute, being 
made to prevent frauds, shall never l>e used as a 
means to cover it. Forbes (Lord) v. Beniston, 
4 Bro. P. C. 189. 

38 G-eo. 3, c. 78.] — A., the proprietor of a 
newspaper, |)revailed on B. to make and deliver 
to the stamp office an affidavit that he. B., was 
the proiu’ietor of the paper. B. afterwards 
agreed to sell the paper to D. A. having be- 
come insolvent, his assignees filed, a hill to set 
aside the sale for fraud : — Held, that as B. had 
at A.’s instance violated the 38 Cxeo. 3, c. 78, 
which requires the ti‘ue names of the proprietors 
of newspapers to be inserted in the affidavit, his 
assignees were not entitled to the relief asked. 
ILarmer v. Westmacott^ 6 Sim. 284. 

Register Act.] — It is only in. cases of fraud 
the court has broken in upon the Register Act, 
though one encnmbrance was registered before 
another. IFme v. I)odd, 2 Atk. 275, 

Statute against Clandestine Mortgage.] — A 
person, who will take advantage of the statute 
against clandestine mortgage, must be an honest 
mortgagee ; and, therefore, if a man has used any 
fi’aud or ill practice in obtaining a second mort- 
gage, he shall not have the benefit of the statute. 
Stafford v. Selby, 2 Vern. 589. 


8. By Reason of Personal Relations. 
a. General Principles. 

Generally.] — As to advantage taken by persons 
in fiduciary situations in general. Goddard v. 
Carlisle^ 9 Price, 169 ; 23 R. R. 654. 

As to the extent of the doctrine of purchases 
by persons in fiduciary situations, viz., trustees, 
assignees, &c. See Lacey, Fir parte. 6 Ves. 625 ; 
6 R. R. 9. 

Circumstances under which the court will 
restrain a person occupying a confidential rela- 
tionship from profiting by engagements entered 
into under undue influence. Billage v. Southee, 
9 Flare, 534. S. C\. noni. Billing v. Southee, 
21 L. J., Ch. 472; 16 Jur. 188. 

Influence arising from fiduciary relationship 
is not discountenanced by the court, but it 
ought to be exercised for the benefit of the 
person subject to, and not of the person possess- 
ing, it. Iloyhton v. Hoghton, 15 Beav. 278: 
21 L. J., Ch. 482 ; 17 Jur. 99. 

No person who stands in a relation of special 
confidence to another, so as to acquire habitual 
influence over his mind, can accept any gift or 
benefit from the person who is under the 
dominion of that influence, unless a siifificient 
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protection has been interposed against the exer- 
cise of such influence, Nottidge v. Prince, 
2 Gifl. 246 ; 2:) L. J., Ch. 857 6 Jur. (N.S.) 

1066 ; 8 W. E. 742. 

The rules which induce a court of equity to 
look with suspicion into transactions between 
solicitor and client apply to other cases, when 
there is a confidential relation between the 
parties, as employer and agent, surgeon and 
patient, spiritual instructor, &c. Pent v. Bennett, 
7 Sim. 539 ; 4 Myl. & Cr. 269 ; 8 L. J., Ch. 125 ; 
5 Id. 58 ; 3 Jur. 99. 

This relief stands upon a general principle, 
applying to all the yariety of relations in. which 
dominion may be exercised by one person over 
another. Ih. 

The court of chancery will grant relief in 
cases of undue influence, although there does 
not exist between the parties the particular 
relation of trustee and cestai que trust, guar- 
dian and Wc'ird. solicitor and client, if, by reason 
of the confidence reposed in a person, lie uses his 
information to tire prejudice of the person from 
whom he receives it, ami to his own advantage. 
ILIdmf V. Peter.^. 28 Beav. 349 : 29 L. J.. Ch. 
780 ; 6 Jur. (N.s.') 754 ; 2 L. T. 590 : 8 W. E. 
512, 

The court will not allow a securit}’’ to be 
enforced against the person fi’om whom it was 
taken, where it had been taken from, that person 
when just of age iind living in the house and 
under the influence of another person who stood 
in anything like the relation of a guardian or 
trustee, or in loco parentis to the party from 
whom the security was taken, unless the security 
was given freely a,nd witliout the exercise of any 
influence either by the i)arty to whom it was 
given or the pa-rty who procured it to be given ; 
and on mere aliegations of such undue influence, 
and that the rate of interest on the security 
given was not fully stated, an injunction to stay 
execution was granted until the Iiearing. 

V. Lalie, 10 Hare. 2f>0 ; 22 L. J.. Ch. 336 ; 16 
Jur. 1106 ; 1 W. E. 59. 

What Constitutes Fraud.] — Among the various 
acts which, in a court of equity, constitute fraud, 
the abuse of confldence is one. Maelivetli v. Pox, 
4 Bro. P. C. 258 ; 2 Bro. C. C. 400 ; 2 Cox, 320. 

Principles. ] — Exposition of the principles upon 
'which the court of chancery acts in cases where 
deeds executed between parties who stand in 
a confidential relation to each other are im- 
peached. Aliearne v. Hogan, 1 Dr. 810. And 
see Blacliie v. Clarli, 15 Beav. 595 ; 22 L. J., Ch 
377, 

Principles affecting the decision of the court 
in cases of incapacity of donor, undue influence, 
and fiduciary relation, discussed. Armstrong v. 
Armstrong, Ir. E. 8 Eq. 1. 


riso7i V. Guest (6 De G. M. & G-. 424) does not 
establish that the fact of an unprofessional per- 
son having employed no solicitor is a matter of 
no importance. Benton v. Bonner. 23 Beav. 
285. 

Solicitor Employed by Trustee for Sale — An- 
nuitant with Power of Sale.] — A solicitor, em- 
ployed about the sale of property by a trustee 
for sale, is as much disabled from becoming the 
purchaser as the trustee himself ; and an annui- 
tant, with a power of sale to pay arrears, is a 
trustee within the above proposition. Bloyds 
Trust, In re, 1 Mac. k G. 488 ; 2 Hall & Tw. 140 ; 
19 L. J., Ch. 89 ; 14 Jnr. 49. 

I Attorney and Client — Trustee and Cestui que 
I trust.] — The distinction between attorney and 
trustee to sell, as to contracts with client and 
cestnis qiie trustent, is that attorney retaining 
character may contract, subject to onus of 
making it thoroughly manifest that he has 
taken no advantage of his confidential situation. 
But in trustee it is not sufficient to show he has 
not taken advantage, the general rule being that 
he must divest himself of that character. Cane 
V. Allen {Lord^, 2 Dow, 299. 

Mortgagor and Mortgagee.] — The rule, that a 
purchaser cannot purchase from his cestui que 
trust, does not extend to a purchase b}?- a mort- 
gagee from his mortgagor. Knight v. Majori- 
hanks, 2 Macn. k G. 10 ; 2 Hall k Tw. 308. 
Affirming 11 Beav. 322 ; 13 Jur. 136. 

Application of Principle to.] — The prin- 
ciple upon which the court restrains persons 
filling a fiduciary character from having any 
dealings for their own benefit, does not neces- 
sarily apply to the case of mortgagor and mort- 
gagee. Bohson V. Land, 8 Hare, 221, 

Mortgagees and Trustees.] — Distinction 

between the cases of mortgagees and trustees in 
the ordinary sense. Id. 220. 

Distinction between Cases of Strangers and 
Families.] — Distinction between the cases where, 
as between strangers, benefits are obtained by 
undue influence, and arrangements entered into 
for the peace of families and the security of 
family property. Iloqliton v. Ilof/hton, 15 Beav. 
278 ; 21 L. J., Ch. 482 ; 17 Jnr. 9ffi 

Without Fraud.] — Contracts contrary to the 
policy of the law, as a deed of gift by a client to 
an attorney, by an heir to griardian, the pur- 
chase of a reversion from a young heir, a trustee 
selling to himself, set aside without evidence of 
fraud. Jlorse v. Itoyal, 12 Ves. 371 : 8 E. E. 
338. 


Infants — Principles of Eeliel] — The jurisdic- 
tion of courts of equity will be employed to 
protect infants, and is not confined to cases 
where there has been an abuse of a strictly 
fiduciary character. The principle on which 
relief is given applies to all cases where influ- 
ence is acquired and abused, and confidence 
reposed and betrayed. In the former influence 
is presumed, in the latter its existence must be 
proved. Smith v. Kay, 7 H. L. Cas. 750 : 30 L. J., 
,.Oh. 45. ■ ■ . 

Professional Assistance.] ^The case of Har- 


Practice — Terms.] — Where injunction is 
granted against proceedings at law, on instru- 
ment obtained either as a gift or purchase in 
fraud of the fiduciary situation of the donee or 
purchaser, the court will not impose the terms of 
paying money into court, if the relationship be 
thatof attorney and client. Goddard y. Carlisle, 
9 Price, 169 ; 23 E. E. 654. 

Onus of Proving Fair Dealing,] — General 

rule that he who bargains, in matter of advantage, 
with person placing confiidence in him, is bound 
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to show that no unreasonable use has been made 
of that confidence. Gibson v. Jeyes^ 6 Ves. 278 ; 
5 E. E. 295. 

Whenever a person obtains, b}^ voluntary 
donation, a benefit from another, he is bound, 
if the transaction be questioned, to prove that 
the transaction was righteoiis, and that the 
donor voluntarily and deliberately did the act, 
knowing its nature and effect. Cooke v. Lcmoite^ 

15 Beav. 231 ; 21 L. J., Ch. 371. 

The above rule is not confined to the cases of 
attorney and client, parent and child, <kc., but is 
general. Ih. 

If a person obtain by voluntary donation a 
large pecimiaiy benefit from another, the bur- 
then of proving the transaction righteous falls 
on the person taking the benefit, and this is 
proved by showing that the donor full}" under- 
stood what he was doing : but, where the relation 
of the parties is such that undue infiuence might 
have been exercised, it must also be shown that 
the disposition of the donor was not produced by 
undue influence. In many cases the court, from 
the relations existing between the parties, infers 
the probability of undue influence, as in the 
cases of guardian and ward, solicitor and client, 
spiritual adviser and pupil, medical adviser and 
patient, and the like. Transactions between 
such persons are watched with jealousy, not only 
to see that the party fully understood the act, 
but also that it w'as not brought about by the 
exercise of that influence. The relation of 
parent and child comes within this class. Iloffh - 
ion V. Ilof/hton, 15 Beav. 278 ; 21 L. J., Ch. 482 ; 
17 Jur. 99. 

If the right to a benefit taken by a person in 
a confidential situation be questioned in equity, 
and it is sought to be sustained as an exercise of 
liberality, it must be show'ii that it was the 
intention of the party from wiiom the benefit 
emanated to be liberal ; but intention imports 
knowiedge, and liberality imports -the absence of 
infiuence, and the onus of establishing a gift in 
such circumstances rests with the party wdio has 
received it. JSilhtrje v. Sontlipp, 9 Hare, 534. 
S. C., nom. Billing v. Sovthee. 21 L. J., Ch. 472 : 

16 Jur. 48. 

In transactions wdiere one party stood in such 
relation to the other party as guaixlian, attorney, 
trustee, icc., the proof that no advantage w-as 
taken of that relation lies upon the forme'r ; but 
it is not necessary for the validity of the trans- 
action that it should be effected by the inter- 
position of a third person. Where the relation 
betw’eeu the parties wars only friendship, the one 
how'ever habitually relying "upon the other for 
advice, employing him in some sort of business, 
(kc., it is for those who impugn the transaction 
to prove that an undue advantage w'as taken of 
the influence arising out of this relation. Hmi~ 
tpp V. Atkins, Coop. t. Brough. 64. 

It is incumbent upon persons w'ho receive 
benefits from othens. tow^ards wdiom they stand 
in a confidential relation, to show^ that they had 
competent and independent advice, and this 
general principle is not affected by the age or 
capacity of the persons conferring the benefits, 
or the nature of the benefits conferred. But 
this principle does not extend to interfere with 
mere trifling gifts, without proof, not only of 
influence derived from the confidential relation, 
but of mala tides, or of undue or unfair ex^ercise 
of the influence. Bhodcs v. Bate, So L. J., Oh. 
267 ; L. E. 1 Oh. 252 ; 12 Jur. (K.S.) 178 ; 13 L.T.* 
778 ; 14 W.E.292. ; ^ ^ ’ 


Duty of Persons Paying, by Direction of 
Others of Tender Years.] — Persons paying money 
to one standing in loco parentis, by the direction 
of persons of tender years, though of full age, 
are bound to see that such persons thoroughly 
understand the transaction, and have had acces's 
to independent advice. IJettnuir v. Aletropolitam 
and Pro vine} al Ba nk, 1 H. & M. 641 ; 10 L. T. 
63; 3 N. E. 364. 

Eatification.] — Although a gift made to a 
person standing in a confidential relation to 
the donor may be voidable, yet, if, after the con- 
fidential relation has ceased to exist, the donor 
inteiitionally elects to abide by the gift, and 
does in fact abide by it, it cannot be impeached 
after his death, even if it is not proved that the 
donor was awxrre that the gift was voidable at 
his election. Bhodes y. Bede- (L. R. 1 Ch. 252) 
commented on. Mitchell v. Horn fray, 45 L. T. 
694 ; 29 W. E. 558. 


j b. Trustee and Benefi.ciary. 

i. Generally. 

Purchase by Trustee and Executor — Trustee 
and Executor, who.] — A person, named as exe- 
cutor and trustee under a will, did not formally 
renounce probate iiiitil after the death of the 
acting executrix, nor did he ever disclaim by deed 
the trust of the real estate, but he purchased a 
part of the real estate, and took the conveyance 
from the widown wiio w^as tenant for life, and the 
heir to wiioin the estate must have descended 
upon the disclaimer of the trust. During the life 
of the acting executrix, how^ever, he interfered in 
the disposition of the testator’s property, as her 
friend or agent : —Held, that he was not, under 
the circumstances, chargeable as executor or 
trustee. Staoey v. Elph, 1 Myl. K. 195 ; 2: 
L. J., Ch. 50. 

ii. Trustees. 

Crenerally.] — Trustee not to derive advantage 
from a purchase of trust property. Whelpdale 
V. Cookson, 1 A"es. 9. 

An agent employed to purchase cannot buy hiS' 
own goods for his principal, neither can an agent, 
employed to sell, purchase for himself his prin- 
cipal’s goods. Principals may either repudiate 
such transactions altogether, or adopt and take 
the benefit of them. The same rule applies to- 
the case of trustee and cestui que trust, and to 
other relations, and even though the transaction 
be perfectly bona fide. Bentley v. Craven, 18- 
Beav. 75. 

Matters unconnected with Trust.]— The cir- 
cumstance that two parties stand to each other 
in the relation of trustee and cestui que trust 
does not affect any dealings betw' een them un- 
connected w'ith the subject of the trust. EMiyM 
V. Major}d)a7iks, 2 Mac. k G. 10 ; 2 Hall & tw.. 
308. Affirming 11 Beav. 322 ; 13 Jur. 136. 

Purchase by Trustee— General rule.]— General 
rule upon purchase of trust property by trustees 
on their own account is that, at the option of the 
cestui que trust, it shall be resold, being put up- 
at the price at which the trustees purchased, who, 
if there is no advance, shall be held to their pur- 
chase. Lister v. Lister, 6 Yes. 631, a. 

Purchase by Trustee.]— The court wflll, as o£' 
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course, and irrespectively of the adequacy of the 
purchase money, set aside a purchase by a" trustee 
of the trust property. Dy.mi v. Luvi, 14 L, T. 
588 ; 14 W. R. 788. 

The rule in equity which invalidates a sale 
made by a trustee to himself, admits of qualifi- 
cation ; and, where a person acting in a fiduci- 
ary character has openly, and with perfect fair- 
ness, and with the concurrence of those who have 
a fiduciary interest in the propertjq contracted for 
the purchase, the court will not set it aside. 
Dover Y. Bueh, 11 Jur. (n.S.) 580 : 12 L. T. 136. 

To invalidate a purchase by a trustee, it is 
quite enough that the act has a tendency to 
injure the trust, a tendencv to interfere with his 
duty. HanrUton v. Wrigfit, 9 CL & F. 111. 

Purchase by a trustee from the cestui que trust 
established, under circumstances, with confirma- 
tion and acquiescence, Mor^e v. Hoy ah 12 Ves. 
355 : 8 R. R. 338. 

Trustee for Sale.] — A trustee for sale 

can neither direct!}^ nor indirectlv purchase trust 
property. Franks v. Bnllam, 17 L. T. 309. 

There is no general rule that a trustee to sell 
shall not be himself the purchaser, but he shall 
not thereby gain profit to himself. Whiehcote 
V. Lawrence^ 3 Yes. 740. 

There is no rule that a trustee to sell cannot 
be the purchaser ; but however fair the transac- 
tion, it must be subject to an oi)tion in the cestui 
que trust, if he comes in a reasonable time to 
have a resale, unless the trustee, to prevent that, 
purchases under an a|)plication to the court. 
CamjyUll v. Walker, 5 Ves. 678 ; 5 R. R. 135, 

Trustee for Payment of Debts.] — Pur- 
chase under trust to pay debts b.v trustee as 
agent for his father, both creditors in partner- 
ship, established under circumstances. Coles v. 
Trecothiek, 9 Yes. 234 ; 1 Smith, 233 : 7 R. R. 167. 

Purchase from his client by a solicitor, who was 
also trustee for the sale of the estate for payment 
of debts, confirmed, upon the ground of his having 
attempted ineffectually to sell, of there being no 
fraud in the transaction, and of the purchase 
having been recognised and approved of by the 
cestui que trust. ' Clarke v. Simile, 2 Eden, 134. 

Trustee, who.]— A., having contracted 

for the purchase of an estate, agrees, by deed, to 
convey it to two partners to whom he was in- 
debted, upon trust to sell and, after paying prior 
charges to retain their own debts ; aitd it was 
provided that the power of sale might be exer- 
cised by the partners before any conveyance 
should be made to them. IsTo conveyance was 
ever made or required to be made to the partners, 
nor did they attempt to exercise the power of 
sale, and one of them having died, the survivor 
agrees with an agent of A. to purchase the 
estate ; — Held, that he was not a trustee, but 
stood in the situation of a creditor, with a 
security for his debt, and, therefore, was not dis- 
qualified from purchasing the estate. Chambers 
V. Waters, 3 Sim. 42 ; Coop. t. P>ron.gh. 91. Af- 
firmed sub nom. IVaters v. 11 Cl. & F. 

684. 

— — Setting Aside.] — Conveyance of an estate 
to D., by way of security for the investment of a 
specific sum of stock, and for payment of the 
dividends in the meantime, with a'power of sale 
in case of default. Under this deed, U. is a 
trustee for the party making the conveyance, 
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and, as such, disabled from purchasing for him- 
self, so long as he continues to be a trustee with- 
out the consent of his cestui que trust ; there- 
fore, the estate being put up to sale by auction, 
at which C. as agent for D. was the only bidder, 
and it was knocked down to him, the sale was 
decreed not to stand, although no evidence of 
fraud or undervalue, and not to be supported by 
evidence of the plaintiffs having known and 
approved of the sale taking place, and afterwards 
attempting to damp it, nor of a previous con- 
versation with her attorney, in which the latter 
exhorted the purchaser to bid a good price for the 
estate to keep up the sale. Tnnmies v. Craze- 
brook, 3 Mer. 200 ; 17 R. R. 62. 

Purchase by Trustee through Trustee— Setting 
Aside.] — Trustee for sale purchased through a 
trustee, at an undervalue ; though without fraud, 
and by auction ; and the cestui que trust, being 
an infant, incapable of discharging the trustees, 
the purchase set aside with costs. Sanderson v. 
Walker, 13 Yes. 601 ; 9 R. R. 234. 

Purchase by Kephew of Trustee — Setting 
Aside.] — A., a nephew of a former trustee of B.'s 
property, being commissioned by his uncle to 
advise B., a young man, aged twenty-three, of 
intemperate and extravagant habits, in the 
settlement of his college debts, which amounted 
to 1,000L, and to advance him 5001, for the 
purpose, offered to give him 7,OOOL for his 
undivided moiety of au estate under which 
there were coal mines, the working of which 
had been discontinued for fifteen years. Pend- 
ing the negotiations, A. obtained from 0., a 
mining engineer, an estimate putting the value 
of the minerals under the entire estate at 
2O,0OOZ. A separate solicitor was employed 
for B. A. did not commnnicate the valuation 
to B., nor did he suggest to him that he should 
consult a mineral surveyor before concluding 
the matter. B. accepted A.’s offer of 7,OOOZ., 
and died shortly after executing the convey- 
ance. On bid by B.’s administrator to set 
aside the purchase Held, that such a fiduciary 
relation existed, that the suppression from B. of 
C.’s valuation rendered it impossible for the court 
to sustain A,’s purchase. Tate v. JV/llmmson, 
L. R. 1 Eq. ,528 ; 14 L. T. 163 ; 14 W. R. 449. 

Purchase by Agent of Trustee.] — The agent of 
trustee for sale of estate employed therein cannot 
purchase same. W/iiteomb v. Minehln, 5 Madd. 
91. 

Purchase by Assignee.]— The rule against pur- 
chase of trust property by trustee applies with 
more force to assignees of banlmipt. Bennett, 
Bx imrte, 10 Yes. 395 ; 8 R. R. 1. 

Liberty to Purchase.]— After an ineffectual 
attempt to sell by auction an estate devised in 
trust for sale, liberty was given to one of the 
trustees to purchase it at the price at which it 
had been bought in, upon its appearing bene- 
ficial to the parties interested. Farmer v. Dean, 
32Beav. 327. 

Trustee Bidding at Sale,] — A trustee is not 
allowed to bid at the sale of the trust estate, 
although the sale takes place by the order and 
under the direction of the court, and the trustee 
is also a mortgagee of the trust estate, and has 
likewise a beneficial interest in a share of the 
equity of redemption. Tennant v. Trenchard, 
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17 W. K. 640. Affirmed, 38 L. J., Ch. 661 ; L. E. 
4 Ch. 537 ; 20 L. T. 856. 

Purchase hy Trustee — Right to Beneficial 
Interest in Purchase.] — A fund was settled on 
husband and wife successively for life, with 
remainder to the husband absolutely. The hus- 
band became bankrupt, and the trustee pur- 
chased his interest in the funds from the assig- 
nees, under an agreement between the trustee 
and the husband to divide the profit. The 
purchase money was paid out of part of the trust 
funds : — Held, on the death of the wife, that the 
trustee could claim no beneficial interest in the 
purchase, and that the fund belonged exclu- 
sively to the representatives of the husband. 
Vaugliton v. NoUe, 30 Beav. 34. 

Trustee for Sale instigating Purchase.] — 

Trustees of the marriage settlement of H.’s wife 
purchased at his instigation real estate of which 
he was sole trustee for sale. He was employed 
as solicitor in the purchase, and advanced some 
of the purchase money. H.’s cestuis que trustent 
ilisputed the sale : — Held, that the sale was not 
impeachable. Hhldey v. Hieldey. 45 L. J., Ch. 
401 ; 2 Ch. D. 190 ; 34 L. T. 441 ; 24 W. E. 604. 

Engaging in Adventure.] — Trustee having 
engag'ed trust property in an adventure cannot 
sell either to himself or another. WlWnsony. 
Stafford^ 1 Ves. J. 42. 

Release by Cestui que Trust.] — Degree of 
weight to be attached to releases executed by 
cestuis que trust within a few days of their 
coming of age, when such releases profess to 
icroceed upon the examination of complicated 
accounts. Wedderhirn v. Wcddi^ryurii, 2 Keen. 
722 ; 4 i\jyl. & Cr. 41 ; S L. J., Ch. 177 ; 3 Jun 
596. 

Compromise Rescinded.] — A deed of compro- 
mise executed by cestui que trust, with the 
representatives and creditors of a deceased trus- 
tee, guilty of a breach of trust, rescinded, and 
co-trustees declared responsible. Wallier v. 
Sj/mmi/U, 3 Swanst. 2 ; 19 E. E. 155. 

Patron and Living.] — A\^here the bishop, as 
patron, being trustee, and bound to protect the 
interest of a rectory, advanced money to the 
then rector, for the purpose of erecting a new 
rectory-house, and obtained a grant of an 
annuity to be charged on the living under a 
private act ; and the grant being set aside on 
the ground of the incapacity of the bishop from 
becoming the purchaser of the annuity, at the suit 
of the succeeding rector Held, that he had a 
light to set it aside altogether, and the bishop 
not entitled to an inquiry as to what was a 
proper annuity to be granted, and have it 
chargcil on the succeeding rectors ; and the 
amount of the debt incurred having been satis- 
fied, the deed ordered to be cancelled. Greenlaw 
V. Jving. 3 Beav. 49. Affirmed, 10 L. J., Ch. 129 ; 

Jur. IS. 

^ Purchase of Debts — Account — ^Undervalue,] — 

Trustee buying debts for less' than is due shall 
for the whole. Anon., 1 Salk. 155. 

of Charge— Undervalue. ]— A triis- 
ys up at an under price a charge on 
mperty, may, if for a long lapse of 
stuis que trustent refuse to adopt the 


purchase, keep it for himself. Barwell v. Bar- 
ivell, 34 Beav. 371. 

In 1834 A., one of several cestuis que trustent, 
mortgaged his share for 10,5007. In 1842 the 
trustees bought up the mortgage for 1,2007. for 
the benefit of A.’s widow and family, but they 
were unable to find the purchase money. There- 
upon three other cestuis que trustent became the 
purchasers, and six 3 mars afterwards they became 
trustees. By an unexpected sale of the trust 
propert}^ in 1863, the mortgage-money was paid. 
Upon a bill filed in 1864 by the widow : — Held, 
that she was entitled to no interest in the bene- 
ficial purchase. Ih. 

Purchase by Trustee for Creditors of Annuity 
for which Debtor was Surety.] — Whei-e the ap- 
pellant executed a general trust dis})Osirion of all 
his pro|)erty for the benefit of Ins creditors, 
under which deed, by a clause of devolution, the 
respondent became a trustee, hut, in the interval, 
the appellant had become surety in a bond for 
the payment of an annuity, of which l3ond the 
respondent obtained an assignment for valuable 
consideration : — Held, that, as, by the purchase 
of the annuity, he obtained an interest in direct 
conflict with that of the creditors, and as to the 
annuity, vdiich was unfettered by the deed, he 
was in a great measure enabkHl to defeat its 
objects, his representatives could not enforce the 
annuity deed (reversing the judgment below). 
Ilamiltoii v. Wright, 9 Ch & F. 111. 

Purchase of Legacy— Setting Aside.]— A bill 
was filed by a cestui que trust to set aside a. pur- 
chase by a trustee of a legacy, on the ground 
that the trustee had improperly alleged that the 
interest ^yas contingent :— Held, that as the alle- 
gation of fraud was not suhstaiitiated, and the 
parties had dealt with one another on equal 
terms, the sale ought not to be set aside, Lnff 
V. Lord, 11 Jur. (N.s.) 50 ; 11 L. T. 695. Affirm- 
ing 34 Beav. 220. 

The court supported the sale, though the 
vendor was in distressed circumstances, on tlie 
following grounds : The vendor well knew his 
position, and employed his own solicitor ; the 
proposal for the sale proceeded from the vendor ; 
after unavailing attempts to sell elsewhere, the 
trustee was an unwilling purchaser ; and the sale 
was only completed upon threats of the cestui que 
trust to file a bill for the specific |)erforinance ; 
the assets out of which the legac,y was to be paid 
were in litigation and doubt, so as to make the 
property unmarketable ; and the legacy was 
subject to the right of the v^endor’s wife to a 
settlement and to her right bv survivorshin. 
6:, 34 Beav. 220. " 

Purchase by Trustee for Sale— Purchase of 
Reversionary Interest.]— Distinction between a 
purchase by a trustee for sale and a |3urchase of 
a reversionary interest by a trustee from his 
cestui que trust. The former is absolutely void, 
and ill the second case the burden of proof lies 
on the trustee, to show that eveiw possible secii- 
lity and advantage were given to the cestui que 
j trust, and that as much as possible was gained 
' tor him in the transaction, and as could have 
been obtained under any other circumstances. 
Benton v, Boimer, 23 Beav. 285. 

Purchase of Reversionary Interest of Wife.] 

—If a trustee of a marriage settlement himself 
purchases a reversionary interest of the wife 
compiised in the settlement, the sale will be set 
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.aside, but on the terms that all neoney actually 
paid to the' wife alone, or by her sole direction, 
shall be a charge upon that reversionary interest, 
after all the trusts of the settlement have been 
satisfied. Spring v. Pride^ 10 Jur. (N.S.) 646 ; 
10 L. T. 473 ; 12 W. h. 892. 

Eetirement.] — A trustee cannot retire 

from the trust for the purpose of such a purchase. 

n. ^ 

Grant in Reversion obtained by Trustee — 
Assignment to Purchaser with Notice — Setting 
aside Confirmation.]— Grants in reversion ob- 
tained by an agent and trustee from his em- 
ployers aAd cestuis que triistent by fraud and 
misrepresentation, afterwards assigned for valu- 
able consideration to a purchaser having notice 
of the facts and nature of the title, set aside. A 
conveyance taken after the grants, the fiduciary 
relations still existing, and the grantor ignorant 
of his rights, is a continuation of the fraud, and 
not a confirmation. Bwnhar v. Tredennicli^ 2 
Ball & B. 304. 

Trustee becoming Mortgagee under Power.] 

— The trust deeds of certain Wesleyan-Methodist 
chapels contained ]:>owers of I’aising money by 
mortgage for the purposes of the trusts : — Held, 
that any of the trustees of the chapels might be 
mortgagees under this power, and that, if they 
were such mortgagees, they might exercise all the 
rights of mortgagees, although in opposition to 
the trusts. Att.-Gen. v. Ilnrdg, 1 Sim. (N.S.) 
338 ; 20 L. J., Ch. 450 ; 15 Jur. 441. 

Contract by Trustee with Himself.] — A mere 
contract between a trustee for sale and himself 
to sell on the one hand, and buy on the other, 
trust property sold by auction, is not a contract 
which can be enforced at the instance of his 
heir-at-law, as against the next of kin. Ingle v. 
PdclumU. 28 Beav. 361 ; 6 Jnr. (N.S.) 1178 : 8 
W. E. 697. 

Contract between Trustee and Beneficiary.] — 

A., a trustee, verbally promised his cestuis que trus- 
tent, that if the}^ would concur in a sale of the trust 
estate, for its full value to C., lie would bequeath 
to them, by his will, at least as much as they would 
get under their father’s will. A. had an interest 
in the purchase : — Held, that the contract was 
binding, though by parol ; seconding that there 
was a sufficient consideration ; thirdly, that it 
was sufficient!}’' certain ; and, fourthly, the court 
would enforce it. Illdley v. Ridley^ 34 Beav. 478. 

Setting Aside — Lapse of Time.] — Purchase of 
trust property by trustees foi’ their own benefit 
set aside after a considerable lapse of time 
and several assignments. AU.~Gen. v. Dudley 
(Lord:), Coop. 146 ; 14 R. R. 226. 

Bill to set aside a purchase by a trustee for 
himself and his children, and after a lapse of 
eighteen years dismissed upon the length of 
time only. Gregory y. Gregory, G. Cooper, 201. 
Affirmed, Jacob, 63i ; 14 R. R.'244 ; 2'^ id, 167. 

Purchase by trustee of tnist property set aside, 
considerable length of time before bill filed 
having no e:ifect, as it did not distinctly appear 
that the cestui que trust knew the purchase was 
made on account of the trustee. Randall v. 
Errvngto)i,l0 Ves. 423 ; 8 R. R, IS. 

Where Advantage Precluded.] — Semble, 

where trustee is in such a situation as precludes 


advantage over cestui que trust, dealing between 
them will not be set aside. Naylor v. Wyncdi, 1 
Sim. & S. 566 : 2 L. J. (O.S.) Ch, 132 ; 7 irZ. 6 ; 

24 R. R. 227. ' 

Purchase by Trustee — Setting Aside.] — A 

testator bequeathed a sum of long annuities to 
trustees, upon trust for his daughter for life, for 
her separate use, and after her death, upon trust 
for such persons as she should by will appoint. 
One of the trustees purchased of the daughter 
and her husband the absolute interest in the 
long annuities, and took an assignment to him- 
self of the daughter’s life interest in them, ac- 
companied by what purported to be an execution 
by the same instrument of her testamentary 
power over the reversion, with a covenant by the 
daughter and her husband for quiet enjoyment, 
and for further assurance. It w’as alleged that 
the price paid was inadequate : — PI eld, that, in- 
dependently of any question of inadequacy of 
price, the transaction could not stand ; and upon 
the daughter’s ofier, after her husband’s death, to 
repa}’’ the consideration money with interest, the 
deed was set aside. Seott v. Dams, 4 Myl. & Or. 

87 ; 2 Jur. 1057. 

False Representation — Setting Aside.] — 

The trustee of a fund to wiiich a young lady was 
entitled in remainler after the death of her 
mother, at the request of a needy father, advanced 
sums of money amounting to 460Z., to enable the 
father to educate hei\ Shortly after she came of 
age, being engaged to he married, she, by deed 
l.)repare<i by the father’s solicitor, reciting a con- 
tract for sale at the price of 250?., for which a 
receipt wots indorsed, assigned the fund abso- 
lutely to the trustee, and married on the following 
da}’’. The trustee wars present at the wedding, 
but the husband W’as informed neither of the 
existence of the fund nor of the deed. On a bill 
by husband and wife : — Held, that tlie deed, 
falsely representing the transaction to be an 
actual sale, must be set aside. LeicelVin v. Coh- 
hold, 1 Sm. & G. 376 ; 17 Jur. 448 ; 1 ^.£.211. 

Setting Aside — Lapse of Time.] — A testatrix 
gave a share in her residuary estate in trust for 
life, with remainder to the daughter’s children, 
and if none attained tw’enty-one (wiiich happened) 
as she should appoint generally. In 1821 the 
daughter, without any legal advice except that of 
the acting trustee, wiio wms a solicitor, and was 
under the will interested in the residuary estate, 
appointed that certain debts due from her hus- 
band to the testatrix should be accepted as part 
of the daughter’s share. Her husband became 
soon afterwmrds bankrupt and died in 1853, and 
she died in 1858, having in settlements of ac- 
counts with the trustees from time to time pro- 
ceeded on the footing of the deed : — Held, that 
the bill filed by his representatives in 1 859 to set 
aside the deed on the ground of the appointment 
being a dealing between trustee and cestui que 
trust, to the advantage of the former and pre- 
judice of the latter, under undue infiuence and 
without independent advice, w'as too late. ShoU 
towe V. Williams, 3 He G. F. &: J. 535. 

Purchase by Trustee— Lapse of Time— Setting 
Aside — Allowance for Improvements,]— -A., by 
will, gave real property to trustees to sell ; one 
of the trustees became the purchaser, the con- : 
sideration being sums due from the testator’s 
estate to him ; the estate descended to his son 
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and grandson. Bill filed by a person having a 
reversionary contingent interest in the produce 
of the sale under the will, forty years after the 
transaction, and twenty-seven years after she came 
of nge, to set aside the contract : — Held, that the 
conveyance was void ; that no laches were com- 
mitted ; and that the representative of the pur- 
chaser should be allowed the additional value of 
the estate, caused by the money expended in im- 
provements, a reference being directed to the 
master for the purpose of ascertaining it. Chen- 
nell V. 3Iartin, 9 L. J. (o.s.) Ch. 208. 

Purchase — Setting Aside — Evidence. ] — Where 
a suit was instituted to set aside a purchase made 
by a trustee of the trust property : — Held, that it 
was necessary for the plaintiff to prove that he 
had a substantial interest in setting aside the 
sale ; and as it appeared that, according to the 
plaintiff’s own statement, there would be, after 
paying the creditors, no surplus, the bill was 
dismissed, but without costs. Dover v. Bueli, 11 
Jur. (N.s.) 580 ; 12 L. T. 185. 

To set aside a purchase by a trustee of the 
trust property, it is not necessary to show that 
he has made an advantage. Jumes, E<r jxirte. 8 
Yes. 84«> : 7 R. R. 55. iS. p., Beimett, D.r parte, 
10 Yes. 898 ; 8 R. R. 1. 

Onus.] — When a trustee [jurchases of his cestui 
quc trust, the onus of |)roviiig the fairness of the 
transaction is not shifted hy the fact that the 
vendor is a co-triistce. Gray v. Warner, Biel, 
In re, 42 L. J., Ch. 556 ; 28 L. T. 885 : 21 ^Y. R. 
808. 

Account.] — One of several trustees to sell 
having purchased, and afterwards sold at a profit, 
therefore decreed to account for that profit, with 
costs. WMclicott V. Lawreiiee, 8 Yes. 740. 

A trustee, purchasing a leasehold farm devised 
to him for the use of the plaintiff, at an appraise- 
ment, afterwards renewing the lease in his own 
name, and purchasing part of the testator’s stock, 
declared to be trustee, and to be accountable for 
the same to the plaintiff. KillicU v. Flexney, 4 
Bro. C. C. 161. 

A-, reposing an unlimited confidence in B., 
makes him a trustee of his estates, for the pur- 
pose of paying his debts. B., at the same time, 
negotiates with A. for the absolute sale of those 
estates to himself, and obtains a conveyance at 
an under- value ; B. afterwards sells the estates 
at a very advanced price. This conduct of B. 
was held to be fraudulent, and he was decreed to 
account to A. for the advanced price, with interest 
and costs ; although it appeared that the pur- 
chaser at The advanced price was a considerable 
loser by his bargain. Machreth v. Foss, 4 Bro. 
P. 0. 258 ; 2 Bro. 0. C. 400 ; 2 Cox, 820. 

Setting Aside — Costs against Solicitor for 
Ifeglect.] — A woman having been induced, by the 
fraud and undue influence of her agent "and 
Trustee, to execute deeds by which, without 
any consideration, she conveyed all her pro- 
perty to him absolutely, filed a bill against 
his executor to set them aside. Her former 
solicitor, who prepared and had the custody of 
the deeds, was joined as a defendant for pur- 
poses of discovery, and . costs were prayed 
against him, as well as the executor, on the 
ground of neglect of duty. The bill also charged 
him with fraud, w'hich, however, was not proved. 
Throughout the litigation he acted as'the solicitor 
of the executor. A decree was made, setting 


aside the deeds with costs against the trustee’s 
estate, and the solicitor was ordered to pay the 
whole costs of the suit, in case the estate proved 
insufficient to pav them, Baher v. Loader, 42 
L. J., Ch. 113 ; H R. 16 Eq. 49 ; 21 AY. R. 167. 

Practice— Eorm of Decree.] — Form of decree 
against a trustee purchasing the trust estate at 
an alleged undervalue, and making permanent 
improvements thereon, Williamson v. Seaber, 8 
Yk & C. 717. 

hi. Executors. 

I Purchase — Assets.] — An executor shall not 
be permitted, either immediatelj^ or by means of 
a trustee, to be the purchaser from himself of any 
part of the assets, but shall be considered a 
trustee for the |:)ersons interested in the estate,, 
and shall account for the utmost extent of ad- 
v^aiitage made by him of the subject so purchased. 
Hall V. Hallet, 1 Cox, 184 ; 1 li R. 3. 

Testator’s Stock-iu-Trade.]— Executor 

not disqualified from entering into contract with 
his executor for purchase of testator’s stock-in- 
trade ; it is not in itself a violation of his duty. But 
the court requires that an executor so dealing 
shall authenticate the transactions, and have 
available proof of full value. The onus of doing 
that he places upon himself. lulljee v. Sneyd, 2 
Moll 191. 

Share iu Partnership.] — Sale of a testa- 
tor’s share in a partnership trade, and the })ro- 
perty belonging to it, by his executors to his 
partners, for the purpose of being resold to one- 
of his executors, set aside, and ins estate held 
entitled to his aliquot proportion of the subse- 
quent profits, as if the partnership had continued. 
Interest allowed at 5 per cent, on sums paid out 
to his estate. Cooke v. Collingrldae, Jacob, 607 ; 

1 L. J. (o.s.) Ch. 74 ; 28 R. R. 15.1 767. 

Testator’s Debts.]— Executor cannot buy, 

for his own benefit, debts, due from the testator’s 
estate. Janies, Ex parte, 8 A^es. 346. 

Legacy.]— The purchase hy an executor 

of his co-executor’s legacy in consideration of a 
life annuity, set aside on the ground of iiisufii- 
ciency of price. Gray v. Warner, Beil, In re, 
42 L. J., Ch. 556 ; 28 L. T. 885 ; 21 AY. R. SOS. 

An executor purchased up the legacies of 
several legatees for sums of money less in amount 
than their respective legacies Held, that this, 
transaction could not be sustained. Barton y. 
Hassard, 8 Dr. & AYar. 461. 

Residue.] — Purchase by a trustee and 

executor from his cestui que trust of a portion of 
an unascertained residue set aside. Smedley v. 
Varley, 28 Beav. 858- 

Infant’s Estate.]— Party acting as agent 

or executor cannot purchase an infant’s estate. 
Mnlmny v. Dillon, T Ball & B. 418 ; 12 R. R. 43. 

By Husband of Administratrix.] — The 

husband of an administratrix is in a fiduciary 
position, and cannot purchase from a co-admini- 
stratrix without the consent of all the cestuis- 
que trustent. Fepperell, In re, Pepperell v. 
Ckaw herlahi, 27 AAk R. 410. 

Sale by Administrator— To Brother.] — Sale- 
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by au administrator to liis brother and co-jjartner 
set aside, it appearing to the court from the 
evidence that the sale was made at an under 
value so gross that it ought to be deemed frau- 
dulent and void. Rice v. Gordon, 11 Beav. 265. 

To Son.] — Sale by administratrix of the 

intestate’s property to her own son, under an 
open contract and for undervalue, set aside. 
John V. Jones, 34 ,L. T. 570. 

■ Purchase of Incumbrance by Personal Eepre- 
sentative, Heir-at-Law,] — The heir-at-law, who 
was also the personal representative of a deceased 
debtor, purchased up an incumbrance on the 
estate for less than the sum due on foot of it : — 
Held, under the circumstances, that he was 
entitled to the full amount of the sum secui'cd 
by it, as against a subsequein nnumbiancu a 
solicitor, who advised the purcha-e a> a unan^ ot 
providing for the heir, and did not (b>clO‘,e tint 
the purchase would enure to Ins ovn bencht 
‘ RiiylH y. Wahlns, 3 Jo. & Lat. 630. 

Beed unduly obtained.] — Two executors and 
trustees under will would not prove will, nor 
suffer ^cestui que trust to ta.ke out letters of 
admiuistraticm cum testamento annexe till lie 
had executed a deed by which he was to pay 
sums ctf money for each : — Held, deed, was und.uly 
obtained, and no allowance- to be made to execu- 
tors for such sums of money. AnUif'c v. MurraiL 
2Atk.58. 

Settlement by Legatee, under persuasion of 
Executor,]-— A young lady, entitled to a legacy 
of stock, was induced by the executors to execute 
a settlement, under which she and two trustees 
were to hold the stock, upon trust for herself for 
life for her separate use, and after her death upon 
such trusts as she should by deed or will appoint ; 
and in default of appointment, upon trust for the 
persons who would have been entitled to it as 
her next of kin if she had died possessed of it 
intestate and without having been married ; with 
a proviso that the trustees, on her request in 
writing, should join with her in disposinff of all 
or any part of the fund as she might direct. The 
young lady executed this settlement without any 
professional advice, and without having had any 
communication on the subject, except with the 
executors. The stock was transferred by the 
executors directly into the joint names of herself 
and the two trustees. She married about two 
months afterwards. Upon her death her husband, 
as her administrator, filed a bill to set aside the 
settlement Held, that such a settlement made 
in such circumstances was not binding upon her, 
and that her administrator was entitled to have 
it set aside. Prideaiix v. Jjonsdale, 1 De G. J. &; 
S. 4-33 ; 2 H. E. 144 ; 2 Jur. (KS.) 507 ; 8 L. T. 
654 ; 11 W. E. 705. 

Gift to Executor by Beneficiary— Pressure — 
Bancellation.] — Where a document has been 
obtained by an executor named in a will, before 
probate, from a beneficiary, for a gift by the 
latter to the former, the court will'" regard the 
transaction with great suspicion, and will not 
uphold it unless the circumstances show that 
there was no misrepresentation, pressure, or un- 
fairness on the executor’s part ; that the bene- 
ficiary acted deliberately, and thoroughly knew ^ 
and appreciated what he was doing ; that he | 
signed the document independently of any 
influence on the executor’s part, and without 


being actuated by any fear of not complying with 
the wishes of the executor. Wheeler v. Sanjeant^ 
3 K. 663 ; 69 L. T. 181. i 

Purchase, by Administrator, from Beneficiary 
— Setting Aside.] — On the death of an intes- 
tate leaving four sons and one daughter, the 
two eldest sons took out administration to his 
estate. By deed of family arrangemerit, the five 
children, of whom the youngest son was an infant, 
mortgaged to trustees their respective interests 
in their father’s estate for l,084h, that being the 
amount of the two fifth shares therein of the 
daughter and the infant son, as shown by an 
account set out in a schedule, and based on a 
val nation made a year previously, in which the 
figures had been altered to correspond with the 
increase or decrease of the various items since the 
valuation, and which show'ed a balance giving 
542/. to ea.ch child. Subject to the mortgage, in 
resiDect of which certified sums were to be paid 
by the three eldest brothers, the trustees were to 
hold the property in ti'ust for the t,hree eldest 
brothel's. The sums to be paid by the latter were 
to form a sinking fund for the reduction of the 
princi|»al of the shares. By her vsubsequent 
marj'iage settlement the daughter recited that she 
was entitled to the 542/. under the former deed, 
aiid settled that on trust for herself for life, then 
for her husband for life, then for children as she 
should ap[)oint by deed oi’ will ; in default of 
ap})ointment, for sous at twenty - one, and 
daughters at twenty-one or marriage ; if no 
children, and she survived her husband, for 
herself absolutely : or, if she were not the 
survivor, then as she should appoint by will, or, 
in default of such apj)oiiitment, for her next of 
kin. In an action, commenced more than nine 
years after the deed of arrangement, by the 
daughter, her husband and infant children, 
against her brothers and the trustees of the deed 
of settlement, to have the deed of family arrange- 
ment set aside, except so far as it was a security 
for 542/. on account of her share, on the ground 
of infancy, undue influence, pressure, and want 
of legal advice, and to have the settlement recti- 
fied : — Held, that the s})ecial allegations of im- 
propriety failed on the evidence, but that, 
inasmuch as the deed of arrangement constituted 
a purchase hy the administrators of the intes- 
tate’s estate, who were in the position of trustees, 
from two of their cestuis que trustent, and in 
such cases the parties must be dealing completely 
at arm’s length, with full disclosure, and with 
entire absence of influence, the plaintiffs were 
entitled, immediately after the execution of the 
deed, to have it set aside, on the ground of the 
unsatisfactory nature of the valuation and the 
|)urchasei's not being at arm’s length, and that 
the mere lapse of time was no fatal bar. 
Worssani, In re, Ilonery v. WoTSScmi, 51 L. J., 
Ch. 669 ; 46 L. T. 584. 

Bar to Setting Aside.] — Held, also, that 

the subsequent marriage settlement constituted 
a fatal bar to the deed being set aside, since it 
was not established that tlie effect of setting 
aside the deed would be to benefit the parties 
interested under the settlement, and the settle- 
ment could therefore not be allowed to be varied, 
and, that being so, the plaintiffs were not in a 
position, supposing the result of setting aside the 
deed were to show that they had received too 
much under it, to make good to the defendants 
the amount so due to them. 1 h. 
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Practice — Inquiry.]— Held, further, that exercise of parental authority. Bogers\\ Bruce, 

an inquiry could not be granted in the present Beat. 486. 


action whether it would or would not be for the 
benefit of the parties entitled under the settle- 
ment for the deed to be set aside and the settle- 


Father and Son dealing with Third Per- 
Dns,] — When a father and son are dealing with 


ment varied, since the brothers, who were parties a third person, there is no rule which requires 
to the action, had no interest in the determination that the father and son should act by separate 
of what was for the interest of the parties entitled solicitors. Coolie v. Burtcliaell, 2 Dr. & War. 
under the settlement. Ih. ‘ 165. 


I.apse of Time.] — Where there is fraud in the 
transaction, a purchase by executor will be set 
aside after twenty years, but otherwise if done 
openly and bona fide. WaUon v. Toone;^ Madd. 
15, ’I. Semble, S. C. nom. Whatton v. Toone, 5 
Madd, 54, 

c. Family Belations. 

i. Parent and Child. 

a. Grifts and Conveyances. 

Generally.] — ^^Vhere one person possesses un- 
doubted influence over another, he must not, 
even if the influence springs from ties of the 
most sacred and legitimate character, — as, for 
instance, that of a father over his own daughter, 
— exert his influence for his own advantage. 
Broun v. Kennedy, 38 L. J., Ch. 71 ; 9 Jur. 
(N.S.) 1163 ; 9 L. Ih 302 ; 12 W. ll. 224. 

Deeds from child to parent are not void in se ; 
fraud, &c., must be shown to set them aside. 
Manmers v. Banninfj, 2 Eq. Abr. 282. 

The relation of father and daughter does not 
of itself render the validity of an arrangement 
between persons thus related, respecting a rever- 
sionary interest of the daughter, so doubtful as 
to justify a trustee in refusing to transfer a fund, 
in pursuance of the arrangement, without the 
indemnity of the court. A trustee so refusing, 
and who did not show that he had endeavoured 
to ascertain the real nature of the ti'aiisaction, 
was decreed to pav costs. Fir min v. PnlJiam. 2 
De G. & Sm. 99 ; 12 Jur. 410. 

A gift by a child to her parent immediately 
after attaining twenty-one cannot, under ordinary 
circumstances, be supported. Bury v, 0 ]) 2 )en- 
hei-rn, 26 Beav. 594. 

Soon after attaining twenty-one, a daughter 
sold her reversionary interest, and the amount 
was received by her father. He said she had 
determined that the most advantageous course ' 
for her to adopt would be to give the money to 
him to be applied by him in improving and 
extending his business, in order to increase his 
estate, and to enable him better to provide for 
his family after his decease, and she accordingly 
gave him the money Held, that the father wms 
a trustee of the money for the daughter, and 
bound to repay it. 75." 

Belief— Eight of Third Party.]— Equity 

will relieve against a contract entered into by a 
child with a parent for an appointment from 
him ; and a purchaser from the parent, with 
notice of the fraud, will be affected with it. 
Palmer v. Wheeler, 2 Ball & B. 30 ; 12 R. R. 60. 

Son’s Right to Impeach Exercise of Parental 
Authority.]— Where a son, who had joined his 
father in granting an annuity, which was 
assigned to the defendant, allowed and en- 
couraged the latter to insure the life for which it 

not afterwards 
under an undue 


Release of Orphanage Share.] — On a child’s 
releasing to his lather his orphanage part, if the 
release be gained by threats or unduly, the same 
will be set aside in equitv. Blundell v. Barher, 

1 B. Wms. 639 ; 10 Mod.^151. 

A freeman of London talcing advantage of his 
son’s necessities, in consideration of a bond for 
securing the son an annuity of 50/,, prevailed on 
him to release his share of orphanage. The 
father also prevailed on aiiotlier of Iris sons to 
give him a release of his share of orjfiianage in 
consideration of an aiinuit}" of tlie same nature, 
but there were not the same proofs of his being 
forced into the release, and the father had at 
times advanced him 300/. or 400/. :■ — Held, the 
plaintiff being turned out of doors, left destitute 
and void of maintenance, a release extorted 
could not Ije supported. The other son was 
equally entitled to be relieved. Heron v. Heron, 
2Atk;i60. 

By the custom of London, the orphanage part 
must go in equal shares, and, if the father turn 
the money in any other shape which he thinks 
may take it out of the custom, yet the court has 
relieved the children. Ih. 

If a father, merely for the sake of mainten- 
ance, and not for advanceuieut in marriage or 
trade, oblige his son to release his right to the 
orphanage share, such release is absolutely A'oid. 
Ih. 

Mortgage by Father and Son.] — Where father 
and son, join in mortgage of father’s estate, and 
fathei' receives tlie moiie}", and son conve.ys in 
consideration of 10.'?., and there is no covenant in 
mortgage for payment of money, iieitlier the 
real nor personal assets of son are bound. Lloyd 
V. Thnrsiy, 9 Mod. 463. 

On Agreement — Specific Performance.] — 

All agreement between father and son, being 
tenants for life and in tail, having joined in a mort- 
gage of the property for a debt of the son, who 
was to suffer a recovery and resettle the estate, to 
the use inter alia of the father in fee in case of 
the son failing to pay interest on the debt and the 
father paying and releasing the son therefrom ; 
neither the father nor son paid off’ the mortgage, 
but the former paid the interest until his death, 
and his devisees afterwards paid off the mort- 
gage, the court refused to enforce a specific 
performance of the agreement, neither party 
having apparently acted upon it, and it being 
an agreement for the sale of the son’s rever- 
sionary interest at an undervalue. Playford 
V. Playford, 4 Hare, 546. 

For Benefit of -Father — Validity.] — J. 

had a life estate in land in Devonshire, with 
remainder to his sons in tail male ; R. was his 
eldest son ; S. was J.’s solicitor, to whom J. was 
indebted in a sum above 9,000/. On this sum 
J. wa.s paying 5 per cent, interest, and the debt 
was (within 950/.) secured by eleven policies of 
assurance on J.’s life, the premiums of which, as 
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I 


PEAUD AND MISEEPEESENTATION. 


well as the principal money, were charged on his 
life estate. In March, 1835, it was arranged 
between J. and S., an arrangement to which E. 
(who had then only just come of age, and who 
was living in his father’s house) assented, that a 
disentailing deed should be executed, and that J. 
and p. should then execute a mortgage to S. for 
10,000'Z.^ with a power of sale, the diSerence in 
the amounts being mafle up by a further ad- 
vance, the interest being reduced to 4 per cent., 
and the policies of assurance assigned to E. for 
his use : all this was done. In this transaction 
E. had no other professional advice than that of i 
S., who was his father’s solicitor, and was also 
the mortgagee : — Held, that as to E., this mort- 
gage was invalid. Savery v. luny^ 5 H. L. Gas, 
B27 ; 25 L. J., Ch. 4S2 2 Jiir. (x.S.) 503 : 4 

W. E. 571. 

^Sale — Validity.]— J. afterwards borrowed 

more money from S.. repayment of which was 
secured by charges on the Devonshire estate, 
executed by Ijoth J. and E., and with some of 
this money property was l:)Ought in Hampshire, 
which was conveyed to E. - The incumbrances 
on the Devonshire estate being thus largely 
increased, it was afterwards [uit up to sale (in 
order to discharge all incumbrances), but was 
bought in, and was ultimately purchased by S. 
for a sum of 23,S00Z.. of which 3.000/. were paid 
to E. for his use, and a small balance paid to J. 
In these various transactions E. had no pro- 
fessional advice but that of 8. Held, that this 
sale was invalid, so far as E. was concerned, and 
accounts were directed. Ib. 

Delay.] — The bill to set aside these 

transactions was not tiled till 1847 : — Held, that, 
under the circumstances of this case, the delay 
was no answer to E.’s title to relief. Ib. 

Power to Appoint Portions — Father, having 
Appointed, takes Kelease of Portion.]— Father 
under marriage settlement, with power to appoint 
shares in which his younger children were to 
take a sum to be raised for their portions, having 
exercised that power by will, afterwards advances 
one daughter, took release from her of her por- 
tion, and b,y codicil, revoked his appointment by 
will as to her : — Held, her ijortion was, to go to 
the other children. JVoel v. Wal^inr/ham (^Lord), 

2 8im. & S. 99 ; 3 L. J. (O.S.) Gh. 12 ; 25 E. E. 164. 

Father takes Transfer of Appointed Shares.] — 

Under a marriage settlement power was given to 
a father to appoint the trust estates among all or 
any of his cliildren. The estates were converted 
into monejg and the father obtained a large por- 
tion of the trust funds without giving any security 
for their repayment to the trustees.'^ The father, 
having one son and four daughters, executed the 
power in favour of the daughters to the exclu- 
sion of the son, and a few 'days afterwards the 
daughters transferred their appr)inted shares in 
the trust property to their father, who conveyed 
some real estates, of which he W'as seiseil, to 
them in exchange- The son, after the death of 
his father, filed a bill to set aside the appoint- 
ment, and also the deeds effecting the exchange, 
on the groiuid of fraud, based upon a collusive 
agreement bet w^een the father and his daughters, 
by which the father, wdio was not able to 
replace the trust moneys, obtained a discharge 
from the claims of the trustees Held, that 
no benefit ha<l accrued to the father, and. that 


the appointment was good. AsMmn v. Baidwr, 
22 L. J,, Ch. 769 ; 1 W. E. 279. 

Appointment, under Power, by Father, Tenant 
for Life, to Son in Tail — Lease by Father and 
Son for Benefit of Father — Conveyance of Son’s 
I Interest to Father.] — By a marriage settlement 
I of the year 1780, certain lands were settled upon 
! the husband for life, with remainder to the use 
of all and every, or such one or more of the 
children of the marriage, for such estate, not 
exceeding an estate in tail male, as the husband 
should appoint ; and, in default of appointment, 
to the first and other sons of the marriage in tail 
male. By a deed poll of the 14 th of January, 
1804, the father appointed the lands to his eldest 
son in tail male : and by an indenture of lease, 
executed on the ISth of the same month, the 
father and son, in consideration of the sum. of 
1,6007. therein stated to be applied in payment 
of debts afiecting the estate of the father, and 
renewal fines then due, demised part of these 
lands for lives renewable for ever. By deed of 
the 11th of December, 1807, the son, in con- 
sideration of several debts paid for him by the 
father, and in discharge of the trust and con- 
fidence reposed in him, conveyed the lands 
included in the settlement, and all his interest 
therein, to the father, his heirs, and assigns. 
At the time of the execution of the appoint- 
ment and lease of 1804, there were judgments 
appearing upon record against the father to the 
amount of 2,400/. ; all these judgments were 
satisfied upon the same day, being a day after 
the execution of the said lease, but there was no 
evidence how the consideration money of the 
lease had been applied, save so far as the state- 
ments in the deeds of 1804 and 1807, relative 
thereto, and the facts in relation to the judg- 
ments, might be deemed evidence thereof : — 
Held, that the deeds in 1804 and 1807 were 
fraudulent and void, as constituting a dealing by 
a father for the benefit of himself, and not of his 
sons, and ought to be set aside. Jacltmn v. 
Jarhson.^ Dr. 91. 

Supposing the appointment by the deed of 
1804 to have failed, quaere, what was the opera- 
tion of the conveyance of 1807. How far was 
the power affected by the union of the two 
estates in the father, quaere. Ib. 

Conveyance to Father, for Advances to Son 
during and after Minority.]— A son attained 
twenty-one in 1855, and in 1847 he conveyed 
to his father his reversionary estate and interest, 
in consideration of moneys advanced for his com- 
mission, outfit, and debts during his minority, 
and a further sum of 500/. then advanced 
Held, that the deed could not stand except as 
a security for the 500/. PotU v. Surr, 34 Beav. 
543 ; 13 W. E. 909. 

^ Equality.]— A deed which might other- 
wise be set aside as having been obtained under 
undue influence will be upheld if it is not 
one-sided. Ib. 

Conveyance by Son to Father for Son’s 
Benefit-Evidence of Trust— Statute of Frauds.] 
— A son conveys an estate to his father nomi- 
nally, as purchaser^ but really as a trustee, and 
in order that the father, who was in better 
credit than the son, might raise money upon it 
by way of mortgage, for the use of the son ; 
the father died shortly afterwards, and before 
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any money was raised, having, by a will subse- 
quent to the conveyance, made a general devise 
of all his real estates ; the case is within the 
Statute of Frauds, and parol evidence is not 
admissible to prove the trust, but the son has 
a lien on the estate as vendor, for the apparent 
consideration, no part of which was paid. 
Leman v. Whitley^ 4 Russ. 422 ; 6 L. J. (O.s.) 
Ch. 152. 

Agreement hy Son to a Provision for Father’s 
Second Wife.]— A man makes his son by first 
wife agree to a provision for a second wife, and 
the issue of that marriage. This provision being 
in the son’s own wrong, and he being at this 
time ignorant of his right, the agreement is a 
fraud upon him, and he shall not be held to 
a performance of it. Scrojje v. OfHey, 1 Bro. 
P. C. 276. 

Promise to pay Father’s Legacies.] — Where 
a son promised to pay his father’s legacies if he 
would forbear to alter his will, such promise 
shall be enforced. Cliamherlaine v. Chamher- 
laine, 2 Free. C. C. 34. 

Semble, it is the constant course of the court 
to make decrees upon promises of this nature. 
Jk 

Daughter paying Father’s Debt.] — About six 
months after a lad}^ came of age, a creditor of 
her father obtained from her securities for his 
debt. The court was of opinion that the creditor 
had not used any undue or fraudulent means, or 
availed himself of the fraud of any other party 
to procure payment, and held that the mere 
fact of a daughter voluntarily paying the debt 
of her father, who was in difficulties, was not, 
of itself, ground for imputing undue influence 
to the father, or, even if such influence had been 
exercised, for imputing knowledge of it to the 
creditor who received payment in that way. 
Tiiornher v. SUeard. 12 Beav. 588. 

Bond by Daughter to Step-father for Sum due 
to Mother for Maintenance.] — A bond given by 
a daughter who had not received her fortune, 
to a step-father, for the immediate payment of 
a sum alleged to be due to her mother for main- 
tenance, ought to be set aside as improvideiitly 
executed ; the utmost that the motlrer could 
claim being a lien on the interest of the 
daughter's fortune when recovered : an act of 
the daughter binding the interest of her fortune 
to that extent would have been valid. Beadeu 
V. MagratJi, 2 Sch. & Lef. 31. 

Bond, by one just:of Age, as Surety for Step- 
father — Confirmation.] — A young lady who was 
living with her mother and step-father in 1859, 
shortly after she came of age, at the solicitation 
of her step-father, executed a bond as surety to 
secure the repayment of a sum of money ad- 
vanced by the defendant payable at the end 
of six years. In 1866 the defendant brought 
an action and recovered judgment against the 
step-father on the bond, and, to avoid an exe- 
cution, the lady, who was then twenty-nine 
years of age, but who still resided principally 
with her step-father, was induced by him to 
execute a second bond as surety to secure the 
amount of the judgment and costs. Both bonds 
were prepared by the step-father’s solicitor, and 
she had no independent advice. In 1872 the 
defendant brought an action against her oh 


the bonds, and she then filed her bill to set 
them aside: — Held, that the second bond must 
be taken as connected with the first, and that, 
as there was no proof that she was aware of the 
invalidity of the first bond, the execution of ^ the 
second bond was not a confirmation of the first, 
and both bonds w^ere set aside against her. 
Kempson v. Aslihee^ 44 L. J., Ch. 195 ; L. R. 
10 Ch. 15 ; 31 L. T. 525 ; 23 W. R. 38. 

Delay.] — Held, also, that she was not 

barred by laches, notwithstandiiig the time 
■which had elapsed before she asserted her right 
to relief. 1 1). 

Son, Tenant in Tail, making Family Settle- 
ment, from which Father benefits.] — Son, tenant 
in tail of an estate, upon the death of the rnotliei* 
(who was tenant for life) makes a settlement of 
it for the benefit of the family, in consequence of 
an agreement so to do in the mother’s life ; 
although the father derives some benefit under 
the settlement, it shall not be set aside as entered 
intc) under uridueiiiflueii.ee. Klmdiant y. IC i /ichant, 

1 Bro. C. C. 369. 

Tenant in Tail raising Money with, and for 
Dse of, Father, Tenant for Life.] — Father, teiiant 
for life, procured his son, who was tenant in tail, 
to join in raising money which the father re- • 
ceived and a]q,)lied to his own use ; — Decreed to 
exonerate the estate, the son being only in the 
nature of a surety for it as the debt of his father. 
Ptdr.s V. Pein', 1 A"es. 521. 

Child, Tenant in Remainder, agreeing, with 
Father’s Creditor, to give up Interests.] — A 

child entitled as tenant in reiriainder after life of 
father agreeing with creditor of father, in con- 
junction with and on behalf of father, to give up 
certain interests, being deprived by conduct of 
father of benefit of agreement : — Held, not 
bound bv it. llhodes v. Cooh, 2 Sim. A S. 488 ; 

4 L. J. (6.S.) Ch. 147. 

Appointment by Parents to Children — Father 
procuring Release — Setting Aside.] — By a 
j marriage settlement of 1832. real and personal 
estate of FI., the intended wife, was conveyed to 
trustees in trust for R.. the iiitendoil liusbaiul. 
for life, and after the death of tlie survivor of R. 
and FI., in trust for the children rif the marriage, 
as R. and FI. or the survivor should appoint, ami 
in default of a]j}jointment for the children e(]ually. 
The trustees allowed R. tct oluain possession of the 
trust fund, wduch he mixed with moneys of his 
own, and in 1861 one of the trustees commenced 
a suit to comyiel him to rei)lace the fund. By 
arrangement of the trustees with R.. he and H., 
by deed of the 25th 8eptembei’, 1861, irrevoeablj 
appointed the fund equally among the children, 
four of whom %vere of age, and one (the plaintiff) 
a minor. On the following day the four adult 
children, and two years afterwards the plaintiff', 
when of age, executed a deed releasing the trus- 
tees from the trusts of the settlement. The 
children executed the release by the direction of 
their father, without any professional advice or 
assistance, and in igno,rance of its .contents or 
effbet, and of their rights under the settlement. 
R. from time to time paid sums of money for 
the plaintiff ; he purchased for the plaintiff a 
commission in the army, paid for his outfit, &;c., 
made him an adequat*e yearly allowance, and 
paid a large sum for his promotion. No one of 
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the sums so advanced was equal in amount to 
the plaintiffs share of the trust fund nor was 
there any evidence that it was stated at the time 
of the advances, or understood between the 
plain ti:ffi and E., that they were made out of the 
trust fund in E.’s hands Held, 1st, that the 
release should be set aside ; 2nd, that E.’s posi- 
tion was that of a debtor to his five children for 
their respective shares of the trust fund ; 3rd, 
that the sums advanced, being respectively less 
in amount than the plaintiff’s share, were not a 
satisfaction of it, pro tanto, and that E. was not 
entitled to credit for them. Reade v. Reade^ 
9 L. E., Ir. 409— C. A. 

Charge, by Son just of Age, of Inheritance in 
Eemainder, for benefit of Parents.] — A son 
entitled in remainder to real estate, expectant on 
the lives of his mother and father by whom he 
was maintained, a few days after he attained 
twenty-one, in order to relieve his parents, who 
had mortgaged their life interest as a security for 
moneys borrowed and partly ex].)ended in improv- 
ing the property, from keeping on foot certain life 
policies, executed a deed charging the inheritance . 
with the mortgage debt, but subsequently filed a 
bill claiming to have the deeds cancelled on 
the ground of fraud, wdiich was disproved, and 
of undue influence. Bill dismissed with costs. 
Raker v. Bradley^ 2 Sin. & G. 531 ; 1 Jur. (N.s.) 
489; 3 W. E. 36i. 

The reported decision in Field v. Ecans^ 
(15 Sim. 375), ascertained to be erroneous. 
Id. 

An estate stood limited under a will on trust 
for A. B., the wife of C. B., for life, for her 
separate use, with remainder to her husband for 
life, then to such children or issue of A. B. as she 
should appoint, and in default, to her children, 
as tenants in common in tail. The receipt clause 
applicable to A. B.’s life interest contained ex- 
pressions which the court held to restrain her 
from anticipation. During the minority of 
W. B. B. (the only child of A. B.), C. B. and A. B. 
mortgaged thdr interests in the estate of J. B. 
Five days after W. B. B. came of age, he signed, 
at the office of the solicitor of his father and the 
mortgagee, a memorandum acknowledging that 
the money borrowed had been mainly expended 
in his maintenance and in the improvement of 
the propel ty, and agreeing to extend the security 
oyer his interest in the estate. Three months 
afterwards A. B. appointed, the estate in fee to 
W. B. B., who thereupon executed a deed reciting 
the memorandum, and securing the mortgage 
debt on the fee. W. B. B. had no independent 
adviser, the solicitor of the father and the mort- 
gagee being the only professional person em- 
ployed. Ho advice was given to W. B. B. as to 
there being a question whether A. B. was re- 
strained from anticipation, and it was alleged 
that the solicitor was not aware of the existence 
of the clause raising the question. He had, how- 
ever, a copy of the will in his possession : — Held, 
first, that the transaction was not to be judged 
according to the principles applicable to family 
arrangements, but, as its only effect was to 
make the son’s estate liable for the father’s 
debts without any consideration moving from 
the father, it was to be looked upon in the 
same light as a gift from the son to the father. 
8. a, 7 De G. M. & G. 597 ; 25 L. J., Ch. 7 ; 2 
Jur. (N.s.) 98 ; 4 W. E. 78. 


Bights of Third Parties having Con- 



structive Notice.] — Held, secondly, that, as the 
son had no independent adviser, and executed 
the memorandum immediately^ on coming of age, 
and the other instrument shortly afterwards, 
under the influence of his father and his solicitor, 
and was never advised that there was a question 
whether the mortgage of his mother’s life interest 
was valid, the mortgagee, who had constructive 
notice of these circumstances, could not sustain 
his mortgage as against the son. Ih. 

Confirmation.] — Held, thirdly, that the 

execution by’- the son of a subsequent mortgage, 
expressed to be subject to the mortgage in 
question, did not operate as a confirmation of it. 

Ilf. 

Abandonment of Security on Faith of Im- 
peachable Mortgage — Effect of.] — The mort- 
gagee, on the faith of the impeached security, 
abandoned another security before the son had 
received any’^ advice as to the nature of his 
mother’s interest : — Held, that such abandon- 
ment did not affect the son's title to relief. Ih. 

Acquiescence.] — The son, after being 

informed that counsel had advised that his 
mother Avas restrained from anticipation, ac- 
quiesced in the mortgagee’s giving up a security 
from C. B. on the faith of the validity of the 
mortgage in question : — Held, that under the 
circumstances, this was not a confirmation, but 
that the son could only be relieved on the terms 
of making good to the mortgagee the loss occa- 
sioned by giving up C. B.’s security. Ih. 

Parents, Tenants for Life, inducing Children, 
Eeversioners, to join in Conveying Reversionary 
Interests.] — See Hannah v. IltuUon^ 30 Beav. 
19 ; 5 L. T. 42 : 9 W. E. 729, post, col. 272. 

Sale by Administratrix to her Son.] — Sale by 
administratrix of the intestate's property?-, to her 
own son under an open contract and for under- 
value, set aside. The mere fact of this agreement 
being made with the son of the administratrix 
would have been sufficient to vitiate the sale, 
irrespective of tlie improvidence of the contract, 
which imposed no conditions on the intending 
purchaser, and of the undervalue. John v. 
Jones, 34 L. T. 570. 

Belief — Fraud.] — Where a father obtained an 
absolute conveynmee from a daughter in order to 
answer one particular purpose, and afterwards 
makes use of it for another, the court will relieve 
under the head of fraud. Young v. Peachy, 2 
Atk. 254. 

In the case of GUssen v. Ogden, the house of 
lords laid great weight on the circumstance, 
that the conveyance was obtained by a father 
from his daughter in distress, and reversed the 
decree of Lord King, which had refused to give 
relief. Ih. 

Bonds by Son to Father — Security only for 
Running Balance.] — Bonds and mortgages given 
by a son to his father for specified sums : — -Held, 
under the circumstances, there having been no 
; payment of interest on the securities, and the 
son having been maintained by the father up to 
the death of the latter, to be a security only for 
a running balance of which the amount, there 
being no other evidence, was taken from the 



and, or by other circumstanGes. Ih. 

Settings Aside Securities for Father’s Debt- 


son’s admission. Ilelland v. Gray, 2 Y. & C. 

C. C. 199. 

Fvideuce.] — Where a gift is impeached on the 
ground of undue influence, in order to sustain 
the gift, the court requires the clearest and most 
unequivocal evidence that the transaction was 
fully understood by, and was the voluntary and 
deliberate act of, the donor. Dames v. Dames, 
4 Gift. 417 ; 9 Jur. (N.S.) 1002; 9 L. T, 161 ; 11 
W. E. 1040. 

Where a son, recently after attaining his 
majority, makes over property to his father 
without consideration, or for an inadequate 
consideration, equity will require the father to 
be able to show that the son was really a free 
agent, and had adequate and independent advice. 
Savery v. Xhiy, 5 H. L. Cas. 627 ; 25 L. J., Ch. 
482 ; 2 Jur. (N.s.) 503 ; 4 W. E. 571. 

In order to maintain a voluntary deed of gift 
from a son for the benefit of a father, it must be 
shown both that the son understood the con- 
tents of the deed and that he was not under un- 
due parental influence. Turner v. Collins, 41 
L. J., Ch. 558 ; L. E. 7 Ch. 329 ; 25 L. T. 779 ; 
20 W. E. 305. 

Onus.] — When a deed conferring a benefit on 
a father is executed by a child who is not eman- 
cipated from the father’s control, if the deed is 
subsequently impeached by the child, the onus 
is on the father to show that the child had in- 
dependent advice, and that he executed the deed 
with full knowledge of its contents, and with a 
free intention of giving the father the benefit 
conferred by it. If this onus be not discharged, 
the deed will be set aside. This onus extends to 
a volunteer claiming through the father, and to 
any person taking with notice of the circum- 
stances which raise the equity, but not further. 
Bainbrigrje v. Browne. 50 L. J., Ch. 522 ; 18 Ch 

D. 188 ; 44 L. T. 705 : 20 W. E. 782. 

If a solicitor purports to act in the transaction 
on behalf of the child, a purchaser for value is 

given the child 
proper advice even though he be also acting as 
the father s solicitor. There is no absolute rule 
that in sucli a transaction the father and the 
child must be advised by <litferent solicitors. 


■xt Ufiw. o ... child to a parent 

before the parental authority and dominion have 
terininated, it is to be presumed to be made 
under parental influence, and therefore invalid ; 
and the^ burthen of proof lies on the parent to 
presumption, by showing that the 
child had independent advice, or was otherwise 
placed in a position to exercise an independent 
mdnment ns tn thp o-iff ^ 

2 K. & J. 1 ; 8 De G. M.'S g! 133 : 25 
^^53 ; 2 Jur. (N.s.) 599 ; 4 W. E. 410. 

Confirmation.] — Such a gift, however, 
though originally invalid, may be confirmed > 
without any exi)ress act of confirmation, all that ^ 
IS lequisite being proof of a fixed, deliberate, and 
unbiassed determination on the part of the child I 
that tlie gift shall not be impeached, which i 
dnay be showm by the lapse of! 
the . transaction is allowed to 


, Onus.] — Securities obtained from sons for their 
father’s debt set aside, the creditors failing tO' 
prove (as they Tvere bound fo do) that the sons- 
I knew the true nature of the transaction, and 
. that no undue influence had been exercised by 
: the father. Berdoe v. Dawson, 34 Beav. 603 ; 

; 11 Jur. (N.s.) 254 ; 12 L. T. 103 ; 13 W. E. 420. 

Setting Aside.] — A father having advanced a. 
child in his infancy, upon his coming of age 
takes a bond from him to a greater amount than 
the sums advanced : — Held, the bond obtained 
by parental influence, and decreed not to stand 
as a security for the sums advanced, but to set 
aside altogether. Carpenter v. Heriot, 1 Eden.. 
338. 

Fraud on Marital Eights.] — A mother, 

who was in embarrassed circumstances, induced 
her daughter, who had just attained twenty-one, 
to execute a deed, assigning all her interest 
under the marriage settlement of the mother to- 
the mother absolutely. The daughter was a,t the 
time engaged to be married, and the execution of 
the deed was not disclosed, to her intended hus- 
band. Upon bill by the daughter and her hus- 
band, the deed was set aside, both upon tiie- 
ground of undue influence, and of fraud upon 
the marital rights of the husband. Chamhers v. 
Crahhe, 34 Beav. 457 : 11 Jur. (N.S.) 277 ; 12' 
L. T. 46. 

Lapse of Time.] — Under a marriage 

settlement, the son of the marriage was entitled 
to the reversion expectant on the life estate of 
the father in two sums of money, one of which 
had come from the father’s side, the other from 
the mother’s side. The son had also a large in- 
come under the wfill of his grandfather.^ and 
would have a much larger income on attaining, 
the age of twenty-five years. The son had lately 
attained the age of twenty-one, and was residing: 
with his father. The son, without employing a 
separate solicitor, executed a deed giving "to his. 
father’s second wife and her daughter the rever- 
I sion in both the sums which were included in 
the marriage settlement, and giving to the father 
power to appoint the sum which came from the- 
mother's side to any third wife and her children. 
The son left the father's house five years after 
the execution of the deed, and emploj'ed a sepa- 
rate solicitor two years afterwards, \vheii the 
subject of setting aside the deed was mentioned. 
Seven years afterwards the son filed a bill to set 
aside so much of the deed as related to the sum 
which had come from the mother's side : — Held, 
that, though the son imderstooil all the contents 
of the deed except the Y)ower to appoint to a 
third wife and her children, he was not suffi- 
ciently protected from parental influence, and 
that if the bill had been filed at an earlier time 
the deed must have "been set aside to the extent 
prayed. Turner v. Collins, 41 L. J., Ch. 558 
U. E. 7 Ch. 329 ; 25 L.' T. 779 ; 20 W. E. 
305. 

Held, also, that, as the filing of the bill had 
been so long deferred, the deed must be rectified 
only by striking out the power. Ih, 

Fractice— Amending Answer."!—- Defendant, by 
answer, consenting that an award made by her 
father should be confirmed, pi-ayed she might 
amend her answer, having made an affidavit that 
she never read the award, and that her answer 
was prepared by her father, who had wronged 
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her in the award. Motion refused. Uavcourt 
V. Sherrard^ 2 Yern. 434. 

b, Eesettlement of Entailed Estates. 

General Principles.] — Parental influence is 
inseparable from arrangements between father 
and son for the resettlement of family estates ; 
but its existence and operation are not sufficient 
to invalidate the transaction, if it be not exerted 
for the benefit of the person possessing it. 
Sartopp V. Ilartopj), 21 Beav. 259 ; 25 L. J., 
Ch. 471 ; 2 Jur. (N.S.) 794. 

Transactions iietween parent and child are to 
be regarded with jealousy ; but in arrangements 
between father and son for the resettlement of 
family estates, if the resettlement be not ob- 
tained by misrepresentation or suppression of 
the truth, if the father acquires no personal 
benefit, and if the settlement is a reasonable 
one, the court will support it, even though 
the father did exert parental authority and 
influence over the son to procure the execution 
of it. /&. 

In regarding claims to upset resettlements of 
family estates the court gives weight to consi- 
derations which in other cases would not be 
allowed in the scale. For the validity of such a 
resettlement, the son being tenant in tail in 
remainder, it is not essential that the son should 
have independent advice and the court will not 
inquire whether the influence of the father was 
exerted with more or less force. Ilohhfn v. 
Hohlyn, 41 Ch. D. 200 ; 60 L. T. 499 ; 38 W. R. 
12 . 

An agreement between a child and a father to 
alter the limitations under a settlement will not 
be set aside on pretence of being drawn in by the 
father’s power and authoritv. Tendril v. Smith, 
2 Atk. 85. 

Son, tenant in tail of an estate, upon the death 
of the mother (who was tenant for life), makes 
a settlement of it for the benefit of the family, 
in consequence of an agreement so to do in 
the mother’s life ; although the father derives 
some benefit under the settlement, it shall 
not be set aside as entered into under undue 
influence. Xinahant v. Xiuchant, 1 Bro. C. C. 
369. 

Circumstances to be taken into consideration 
in judging of an arrangement between a father 
tenant for life, and son tenant in tail, for barring 
the entail, where the main consideration moving 
from the son was an undertaking to pay the 
father’s debts, important items left in blank : — 
Held, insufficient to set the transaction aside as 
against the father, though the son was only just 
come of age. Bellamy v. Sabine, 2 Ph. 425 ; 17 
L. J., Ch. 105. 

The court will support contracts entered into 
to preserve the peace of families ; and, therefore, 
where a son, upon his marriage, joined with his 
father in resettling the estate, and, by a memo- 
randum executed at the same time, agreed to 
secure 5001. to each of his sisters : — Held, that 
there was sufficient consideration for the court 
to decree a specific performance of this agree- 
ment, an attempt to show that it had been 
obtained by an undue exercise of parental in- 
fluence having failed. Wycherley v. Wycherley, 
2 Eden, 175. 

Particular Cases.]— A father, tenant for life, 
remainder to his first and other sons successively 
in tail male ; the eldest son, soon after he 


attained twentj^-one, joined his father in suffer- 
ing a recovery ; an annuity was secured to him 
during his father’s life, and parts of the estates 
were limited to the father in fee, the residue of 
them were resettled, the son taking back an 
estate for life, with remainder to his first and 
other sons in tail general, remainder to his 
daughters in tail general. The transaction to be 
considered as a mixed case of bargain and sale, 
and of family arrangement ; and, the eldest son 
having died without issue, a bill filed by his 
brother (the next remainderman in tail), who 
had done confirmatory acts, and accepted interests 
under the will of his father, to set aside the 
settlement as obtained by undue influence, was 
dismissed. Tioedddl v. Ticeddell, Turn. k. R. 1 ; 
23 R. R. 168. 

Transactions of this nature between father and 
child to be viewed with a reasonable degree of 
jealousy, not in the light of reversionary bar- 
gains. lb. 

Where a resettlement of family estates was 
made, in which the son, as tenant in tail, joined 
and resettled the estates to such uses as the father 
and son should jointly appoint, ufith remainder 
to the father for life, with remainder to the son 
for life, with remainder to the first and other 
sons of the son successively in tail male, with 
remainder to such uses as the father surviving 
should appoint, wfith remainder to the second 
and other sons of the father for life, with re- 
mainder to the first and other sons in tail male, 
with remainder to any other son of the father in 
tail male, with remainder to the daughters of the 
father successive!}" for life, with remainder to the 
first and other sons of each daughter successively 
in tail male ; with remainder to the father in fee ; 
and power was reserved to the father to appoint, 

I by deed or will, a jointure of 2,6()0Z. per annum for 
an y future wife, to be reduced to 1 ,500^. per annum 
in case he appointed 500^. per annum in favour 
of any stranger, — it wms set aside. But various 
arrangements for the relief of the family from 
existing burdens, though the father obtained 
some advantages, were supported, on the ground 
that the effect of the transactions was known to 
the son, and even acquiesced in by him. Hoqhton 
V. IToghton, 15 Beav. 278 ; 21 L. J., Ch. 482 ; 17 
Jur. 99. 

The plaintiff was tenant in tail, and the defen- 
dant, his father, tenant for life, of family estates. 
The plaintiff, eleven months after attaining 
twenty-one, being in pecuniary difficulties, joined 
his father in a settlement of the estates. The 
court, though satisfied that parental authority 
and influence had been exerted to obtain the 
execution of the settlement, but not for the 
father’s individual advantage, who obtained no 
direct personal benefit from it, supported the 
settlement, holding that a jointure thereby pro- 
vided for the son’s mother did not come w"ithin 
the definition of benefit to the father, and that 
the postponement of the son’s daughters to his 
younger brother was not unreasonable, consider- 
ing that thereby the estates w"ere made to accom- 
pany the family title. Rartopp v. Rartopp, 
21 Beav. 259 ; 25 L. J., Ch. 47l ; 2 Jur. (N.S.) 
794. 

A son, tenant in tail in remainder, shortly after 
attaining twenty-one, joined with his father, the 
tenant for life, in resettling the family estates. 
The son was influenced to make the resettlement 
by the representation of his father that a por- 
tions charge of 5,000^. was not (as in fact it was) 
a subsisting charge on the estates, but was a 



charge to take effect only in case the father 
should so direct, and a release of the supposed 
power to charge contained in the resettlement 
was the principal consideration for its execution: 
— Held, that, although this misrepresentation 
was innocently made, the resettlement must be 
set aside as founded on mistake. Fane v. Fane^ 
L. B. 20 Eq. 698. 

Father being tenant for life, remainder in tail 
to his son, agreed, whilst his son was still an 
infant, to execute a lease of part of the settled 
lands, in consideration of 4002. as an annual rent 
upon the son’s coming of age ; a recovery was 
suffered to the uses to be appointed by father 
and son jointly, or in default thereof to the uses 
of the settlement. The lease was executed accor- 
ding to agreement by both father and son, 
having been first approved of by their family 
solicitor. It was proved that a fair value had 
been given therefor -.—Held, on a bill filed by the 
son, after the father’s death, to set aside this 
lca>se, there being no allegation of the considera- 
tion money not having been applied to the use 
of the son, and no proof of undue influence by 
the father, that this lease was unimpeachable. 
Coalte V. BurteJuiell, 2 Dr. & War. 165. 

A father being tenant for life, with power to 
appoint to children, joined his eldest son in a 
fine and recoveiw, and conveyed to a purchaser, 
receiving all the purchase monej^ : — Held, that 
the son’s interest in the land, at the date of the 
conveyances, but not that afterwards acquired, 
was bound by his assent to the conve 5 mnce. 
Tlumjjson v. Shiqjmi. 2 Jo. & Lat. 110 ; 8 ir. Eq. 
B. 55. And see S. C., 1 Dr. & War. 459. 

A., on his marriage, entered into articles, 
whereby he covenanted to settle his whole estate 
upon himself for life, with remainder to his first 
and other sons in tail. Ko settlement was made 
pursuant to these articles ; but A., when his 
eldest son attained twenty-one, prevailed on 
him by threats, promises, etc., and under total 
ignorance of articles, to join in settlement, 
whereby estate was limited to different uses, and 
power given to father for making jointure. This 
settlement was set aside for fraud as against 
eldest son, and articles were established ; and 
the father having, on his marriage with second 
wife, given bond, conditioned for making join- 
ture, this bond was also set aside as against • heir, 
and wife was put to seek satisfaction "for penalty 
of bond out of her husband’s personal assets. 

Evidence.] — If a father, tenant for life, takes 
advantage of his son’s (the tenant in tail) neces- 
sitip, to draw him in to join in any conveyance 
which would destroy his remainder, this court, 
upon very slender evidence of such a practice 
in the father, would relieve the son. Wallace 
V. Wallace, 2 Dr. & War. 452; 1 Con. & L. 
491. 

Where a father, tenant for life, draws in a 
son, tenant in tail, to join in a conveyance which 
would destroy his remainder, the court, on slen- 
der evidence, will relieve the son. Heron v. 
'^^.eron, 2 Atk. 160. 

This court will not support the resettlement of 
family estates between a father and son, when 
the father obtains extensive advantages to the 
prejudice of the son and his family, in the 
absence of unequivocal proof that the whole of 
the facts were known to the son, and that the 
purposes of the deed were fully explained to 
him* and onArftiin’n nf the respective pinvisions 


known to him. Ilocfliton v. Ilof/hton, 15 Beav. 
278 ; 21 L. J., Ch. 482 ; 17 Jur. 99. 

See also Compbomise (Family AnEiiNG-E- 
MBBTS). 

ii. Guardkm and Ward. 
a. Conveyances, Leases, and other Transactions. 

Generally.] — Guardian cannot take anything 
from his ward for his own benefit, pending the 
guardianship, nor at its close, nor until the rela- 
tion and influence have ceased. Wood v, JDoions, 
18 Ves. 127 ; 11 E. E. 160. 

Semble, it is not contrary to the policy of 
the law that a guardian should benefit by the 
will of his ward. Moss v. Leatluim. 2 Moore, 
P. C. 73. 

Purchase by guardian of ward's estate may be 
good. Oldifi v. Samhor/i, 2 Atk. 15. 

Belief Against.] — Under a decree for a sale of 
a competent part of certain leasehold interests, 
the property of a minor (partly held for lives 
and partly chattel), the person who acted as 
receiver .to the estate, and appeared in tlie cause 
as guardian to the minor, purchased a lease for 
lives. The sale (though for full value) decreed 
fraudulent and vc>id under the circumstances. 
Cary v. Cary, 2 Sch. ck Lef. 178. 

Setting Aside — Bond.] — A bond passed by a 
nephew to his uncle, a solicitor, who had brought 
him up, though admitted to be without pecu- 
niary consideration, not set aside on bill by 
the nephew alleging fraud, though the trans- 
action was suspicious. Ross v. Meele, 1 Ir. Eq. 
E. 171. 

Gift.]— A gift by a ward to her guardian 

shortly after her attaining her majority, will be 
set aside by a court of equity. Faulhner v. 
Salmon, 9 L. J. (o.S.) Ch. 155. 

Gift of money to guardian or trustee soon 
after coming of age set aside, upon general 
principles of public utility ; and here also on 
particular circumstances of imposition. A per- 
son, however, may bind himself soon after corn- 
ing of age, under proper circumstances, as if, 
being actually in possession and quite sui juris, 
he makes such a grant by way of reward. IlylUm 
V. Hylton, 2 Ves. 547. 

Leases obtained by an uncle from liis nephew 
but just come of age, and to whom he had been 
guardian and agent, set aside, being made at 
undervalue, and other considerations' than the 
reserved rent being held out, for which no se- 
curity was given. JOaioson v. 3Iassey. 1 Ball & 
B. 219. 

A lease at an inadequate rent obtained by the 
son of the guardian from the ward, recently after 
he came of age, set aside thirty years after exe- 
cution, and length of time no bar ; the W'ard 
being of weak understanding, and continuing 
during life under the original pupilage and in- 
fluence of the guardian and his family. Aijlioarcl 
V. Kearney, 2 Ball & B. 463. 

After Lapse of Time.] — Conveyance by 

ward to guardian, under circumstances, set aside 
on grounds of public policy, after a great lapse 
of time. Hatch v. HaUsli, 9 Ves. 292 ; 1 Smith, 
226 ; 7 E. B. 195. 

After Accounts Settled.] — Transaction 
appearing to have arisen out of the influence 
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from the relation of guardian and ward set i 
aside, though all accounts had been settled and | 
the relation had ceased. Wright v. Proud ^ 13 
Ves. 138. 

After Eelease.] — Assignments by a minor 

to his tutor, though voidable, impeached after a 
lapse of years, sustained the evidence establish- 
ing that subsequent dealings had taken place 
between the minor and tutor, after the former 
was of age, which amounted to a release of all 
claims on the part of the minor. Motz v. Morea/u^ 
13 Moore, P. C. 376 ; S W. P. 395. 

The fact that such assignments and dealings 
had not been Impugned by the minor, when of 
age, until after the death of the tutor, speaks 
strongly against the claim of the minor for an 
account and inventory, and to set aside the as- 
signments. Ih. 

Keeper of House for Lunatics.] — Deed set 
aside as obtained b^^ fraud and undue influence, 
by a keeper of a house for lunatics, from a person 
under his care, as within the general principle 
arising from the relation of guardian and ward, 
attornev and client, &c. Wright v. Proud^ 13 
Ves. 136. 

b. Accounts. 

Generally.] — If a guardian buys up the in- 
cumbrances upon an infant’s lands for less than 
due, he shall not charge him with more than was 

paid. Henley v. , 2 Ch. Ca. 245. S. P., 

Anon.^ 1 Salk'. 155. 

Setting Aside.] — Guardian settling accounts 
as soon as infants came of age, and retaining 
a gratuity, set aside. Oldham v. Rand. 2 Ves. 
259. 

Opening.] — An account settled between a 
guardian and an infant soon after he comes of 
age shall not, under certain circumstances, be 
conclusive or binding upon the infant. Under 
what circumstances an account settled between 
a guardian and his ward shall be binding upon 
the ward. See Wycli v. Paehington, 3 Bro. P. C. 
46. 

Solicitor who had advanced money to infant 
for subsistence of him and his family, and acted 
as his confidential adviser, is in nature of guar- 
dian to him, and an account settled between 
them within a month after infant became of age, 
and without latter having any assistance, was 
opened, notwithstanding vouchers had been de- 
livered up. Peveit v. Harvey, 1 Sim. & S. 502 ; 
2 L. J. (O.S.), Ch. 39 ; 24 E. R. 219. 


iii. Master and Servant. 

Influence of Servant over Master.] — Bill, to 

have deeds assigning stock delivered up, as 
obtained by undue influence by a servant over 
her master, and an account ; the evidence of 
direct influence considerably subsequent to the 
deeds ; the defendant a married woman, her 
only separate property, stock ; and not liable, 
therefore, without a lien. An issue being de- 
clined, bill was dismissed. Kiuites y. Cor rocli, 
9 Yes. 182 ; 7E. R. 156. 

Articles before marriage to secure annuity out 
of wife’s estate to her servant, who had influence 
over her, and bond for 1,000L, the bond was 
delivered up, and a new grant of the annuity 
after marriage. The consideration of the bond 


and annuity directed to be tried. Cole y. Cihson^ 

1 Yes. 503. 

Gift to Confidential Agent.] — Gift by deed, 
subject to a power of appointment by the donor, 
from a person upwards of ninety years of age, to 
a confidential agent who had for many years 
been in habits of friendship with the donor, with- 
out the intervention of a disinterested third 
person, the solicitor who drew the deed being the 
solicitor of the person who took the benefit under 
it, declared void at the Rolls, but supported 
under all the circumstances upon appeal. Hunter 
V. Atliins, 3 Myl. & K, 113. 

A. executed an instrument purporting to con- 
vey to B. all the household furniture, &c., which 
at A.’s death should be in two specified rooms in 
his house, except, &c. A, lived almost exclusively 
in the said two rooms, and B. was his bailiff and 
confidential agent. Two years afterwards, A. 
by will bequeathed his household furniture, &c.y 
on trust for C. and his issue. In an administra- 
tion suit, B. claimed the benefit of the instru- 
ment, but without probate of it, or showing for 
what consideration, &c., it was executed : — Held^ 
that if testamentary the court could not act on it 
without probate, and if to be considered as a 
deed inter vivos effect could not be given to it 
without further evidence ; and, there being no 
likelihood of further evidence being obtained, an 
inquirv was refused. Consett v. Bell, 1 Y. &: C. 
C. C. .569 ; 11 L. J., Ch. 401 ; 6 Jur. 869. 

Undue Influence of Confidential Clerk over 
Master.] — Assignment of a policy by a master to 
a confidential clerk, as to two-thirds of the 
premium of which the master had paid, the clerk 
paying the residue ; the court, under circum- 
stances, as well as the finding of a jury upon an 
issue, being satisfied that it was executed under 
undue influence, declared the assignment as to 
such two-thirds of the amount of the policy 
fraudulent and void. Collins v. Hare, 1 Dow 
& Cl. 139 ; 2 Bligh (^-.s.) 106. 

_ Fraud by Confidential Agent — Eights against 
his Representatives.] — \Yhere a person standing 
in the relation of confidential agent to another, 
has, by his participation in a fraud, induced the 
latter to part wdth his property at an undervalue, 
his representatives may be proceeded against in 
equity to make good the loss occasioned by fraud, 
even though the agent himself derived no- 
pecuniarv benefit. Walsham, v. Stainton, 33 
L. J., Cii. 68 : 9 Jur. (K.S.) 1261 ; 9 L. T. 357 : 
12 \Y. R, 63 ; 3 N. R. 56. 

Transfer of Stock by Aged Lady to Companion.} 

— Wheu a party in the situation of a companion 
to a testatrix upwards of eighty-three years of 
age obtained a transfer of stock from the testa- 
trix, without consideration, and the testatrix by 
her will gave her property to other parties, the 
court held it a primfi facie case for inquiry, and 
ordered the stock to be brought into court, with- 
out prejudice ; the dividends to be paid to the 
transferee until the hearing of the cause, which, 
was instituted for the purpose of impeaching the 
transaction. Bute v. Banh of England, 9 Jur. 
545. , ' : ■ ■ 

Eights of Steward and Land Agent.]— A. 

steward and land agent may contract to execute 
works for his 'employer, provided there be such, 
an interposition as will show that no advantage 
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has been taken of the confidence reposed in him. 
Waten v. Shafteshmj 14 L. T. 184. 

Next Presentation obtained by Tutor.] — De- 
murrer allowed to a bill to have a presentation 
to a living upon the next avoidance delivered up, 
charging' the defendant with gross misconduct 
in obtaining it, and in other respects, while a 
private tutor in the familv. M'Naniara v. 
, 5 Yes. 824. 

Bond given to Servant by Heir Apparent.]— 

A father entrusts his heir apparent (then an 
infant) to the care of a servant. The heir comes 
of age, the servant takes a bond from the heir, 
which bond is secreted from the father, and heir 
has not wherewithal to pay the bond, equity will 
set aside the bond as obtained by fraud and 
breach of trust. Osmo}i(l v. Fltzroy^ 3 P. Wins. 
121 ). 

Confidential Agent of Company— Conspiracy 
to Purchase Shares at Undervalue,] — See Wal- 
.shaui. V. StaintoH. 1 De G. J. & S. 678, post, 
col. 266. 

iv. Other Casein. 

Husband and Wife.] — Where a feme covert 
having separate property joins in a security for 
money advanced to her husband, the court acts 
upon it, not as an agreement to charge her 
separate property, but as an equitable appoint- 
ment under the settlement, to be satisfied from 
the rents and profits of that property and not 
by sale or mortgage. If the feme covert insists 
upon the exercise of undue influence by the 
husband, she must prove it, and it is not for the 
plaintiff to prove a negative. Field v. Sonde. 4 
Buss. 112. 


Security given for Brother’s Debt.]— Securities, 
given by a person six months after he attained 
twenty-one to the defendants for a debt due to 
them from his elder brother, were set aside with 
costs. Sereomhe v. Smmder.9, 34 Beav. 382. 


Voluntary Deed by Sister in Favour of 
Brother,] — voluntary deed by an unmarried 
lady , ill favour of her brother, with whom she 
was residing at the time, and executed by her 
without professional assistance, was set aside at 
the instance of the lady and her husband. SharjJ 
V. Leach, 8 Jur. (l^.s.) 1026 ; 7 L. T. 146 : 10 W. 
B. 878. 


Voluntary Settlement by Younger in Favoui 
of Elder Sister.]-— Yoluntaiy settlement by £ 
younger sister of the whole of her present anc 
future property principally in favour of liei 
eldest sister set aside, the eldest sister ha vine 
obtained great ascendency and influence ovei 
the younger, the circumstances of the transac' 
tioii being open to suspicion, the settlemeni 
being very improvident, and the settlor noi 
having had the benefit of independent profes' 
sional advice. JELirvey v. Jlownt 8 Beav. 439 
14 L. J., Ch. 233 ; 9 Jur. , 741. 


Bo^d by Sister for Debt of Deceased Brother.' 
—B. , while in distressed circumstances, upon tin 
tidvice aiKl suggestion A., and upon a supposec 
right in him to demand it, executes a bond t( 
him for a sum due by a deceased brother, tc 
whom she was next of kin, but who left no per- 
sonal chattels. The bond set aside under the 


circumstances, hut, if it had been executed by 
her from a feeling of propriety, after getting, 
possession of an estate to which she became 
entitled on the death of her brother, she having 
immediate means of |)ayment and acting with 
])roper advice, it could not liave been defeated, 
Beasley v. Magrath, 2 Scli. & Lef. 31. 

Sale of Eeversion by Sister — lapse of Time.] 
— The sale of a reversionary interest ])y a sister 
to her brother was set aside np<ui the grouml of 
undervalue, after a lapse of ten years, the sister 
having continued under the iihiuence <>f lu.'r 
brother up to a period of within two yc^ars ol' the 
bill being filed. Sharp v. Leach. .31 Bvav. 491 ; 
8 Jur: (N.S.) 1026 ; 7 L. T. 146 : 10 Wh .H. 878. 


Grant to Grandson and Son-in-Law just before 
Death.] — YTiere a person by a deed eight days 
before his death gratits a benefit to Iris .grandson 
and son-in-law, there is no such confidential 
relation as to induce this court to ] tresuine fraud. 
Beanland v. Bradley, 2 8m. k G. 339. 

Sale between Brothers-in-Law — Considera- 
tion.] — A transaction of sale made upon a false 
or mistaken consideration between parties in the 
relation of brothers-in-law ; the vendor being an 
heir succeeding to the estate scJd, and tlie [nir- 
chaser executor of the will of the vendor's father ; 
and where the party selling is under circum- 
stances of great pecuniary embarrassment and 
distress, will not be im[)eached if fairly made ; 
but, if the consideration for the purchase was the 
balance of an account, which appears to be erro- 
neous, the whole transaction must be so far in- 
vestigated as to correct the accounts. Jl'XelU v, 
Cahill, 2 Bligh, 228. 


Lease, by one just of Age, to Brotber-in-Law 
and IJncle, on Advice of Father’s Executor — 
Onus.]— A young lady, two years after she came 
of age, granted a mining lease, as to }.:)a,i*t of the 
property in possession and as to the rest in rever- 
sion, to her brother-in-law and uncle, at the sug- 
gestion and advice of her father’s executor, and 
with no independent advice. Tlirce months 
afterwards the executor was talcen into partner- 
ship with the lessees. Applications of other 
persons to become lessees had been ili.^counlen- 
anced, and concealed from the knowledge of the 
lady : — Held, that, to support the lease in equity, 
the lessees were bound to show that no betfm' 
terms could have been obtained ; that the grantor 
had the fullest information oii tlie subject ; that 
she had separate, independent, and disinterested 
advice, and that she deliberately and intention- 
ally made the grant ; and, the lessees having 
failed in proving this, the lease was cancelled. 
Grostenor v. Sherratt, 28 Beav. 659 : 6 Jnr 
(.\.S.) 1228 ; 8 W. R. 682. 

Eeversious — Lease and Sale, Difference 

as to.]— A reversionary sale and a grant of 
a reversionary lease stand on the same prin- 
ciples. Ib. 

Lease obtained by Uncle— Undervalue.] — 

Leases obtained by an uncle from his nephew 
hut just come of age, and to whom he had been 
guardian and agent, set aside, being made at 
undervalue, and other considerations than the 
reserved rent being held out, for which no^ 
security was given. Baioson. v. Massey, 1 Ball 
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Promissory Kote, by one jnst of Age, to XTncie 
in Loco parentis — Setting aside.] — Where the 
plaintiff, whilst an infant, having separate pro- 
perty, out of which an allowance for mainten- 
ance was made to her uncle, with whom she re- 
sided for seven years until attaining twenty-one, 
and just after was induced to sign a promissory 
note in his favour, as a voluntary security ; the 
■court, considering him in loco parentis, set it 
aside, as made under undue influence ; in such 
cases the. court will see that the infant, in an 
act of bounty, just on the eve of emancipation, 
is placed in a situation of free and unfettered 
judgment, and independent of any control. 
Archer v. Hudson^ 7 Beav. 551 ; 8 Jur. 701. 
Affirmed, 15 L. J., Ch. 211. 

Purchase of Eeversiou from Nephew.] — Where 
a tenant for life purchased the reversion of his 
nephew, on the ground of inadequacy of consi- 
■deration in the family estate Held, that the 
transaction fell within the ordinary rule as to 
reversion ai\y interest, and was not to be regarded 
.as a family arrangement. Talhot v. Stainforth, 
1 J. H. 484 ; 7 Jur. (n.S.) 901 ; 5 L. T. 471 ; 9 
l-l. 827. 

Onus. ] — The fact that a reversion is de- 
pendent on contingencies which do not admit of 
estimation by actuaries does not relieve the pur- 
ehaser from the onus of showing that fair value 
was given. Ih. 

Bargain to Sell to Aunt.] — A bargain entered 
into by a person in the absence of his legal adviser, 
to sell to an aunt at a pi-ice less than would have 
been obtained by a public sale, which was in con- 
templation, set aside. Martin v. Mitchell^ 2 J. 
& W. 413 ; 22 R. R. 184. 

Purchase from Uncle — Undervalue.] — Pur- 
chase of reversion by nephew, from uncle very 
old, for price grossly inadequate, the deed of con- 
AX'yance in the operative part, but not in the 
recitals, expressing that the grant was made 
partly in consideration of natural love, &c., not 
impeached on ground of fraud under the circum- 
stances. Whallmj V. Whallcy, 3 Bligh, 1 ; 1 
Mer. 436. See also Hudron v. Beauchamp. 3 
Bligh, 18, n. 

Purchase from Aunt — Undervalue.] — J. pur- 
chases an estate from his aunt for 10,000Z. which 
was proved to be worth 20,000Z. and upwards ; 
but in the conveyance adds the consideration of 
natural love and affection : — Held, that this was 
a gross fraud upon the aunt, and the conveyance 
was accordingly set aside. Flhner v. Gott, 4 
Bro. P. 0. 230. 

Sale to Great Uncle’s Nephew, by one in Em- 
barrassed Circumstances—Undervalue.] — T., a 

young man, aged twenty-three, entitled to a 
moiety of a freehold estate, the entirety of which 
brought in about 440h a year, being pressed for 
payment of his college debts, amounting to about 
1,000Z., and being estranged from his father, 
wrote to his great-uncle for advice and assist- 
ance as to payment of the debts. The uncle 
deputed the defendant, his nephew, to see T. on 
the subject. The defendant met T. by appoint- 
ment, and at this interview T. refused to allow 
any attempt to compromise the debt, and said he 
would sell his moiety of the estate, upon which 
the defendant offered him 7,000Z. for. it, payable 


by instalments. T. next day accepted the offer. 
Before an agreement had been signed, the defen- 
dant obtained a valuation by a surveyor, esti- 
mating the value of the mines under the entirety 
at 20, 000 Z. The sale was completed without this 
valuation having ever been communicated to T. 
T.’s heir filed a bill to impeach the sale : — Held, 
that the defendant stood in a fiduciary relation 
to T., which made it his duty to communicate to 
T. all material information which he acquired 
affecting the value of the property, and that, 
as he had not communicated the valuation to 
T., the transaction must be set aside. Tate v. 
William,soji. L. R. 2 Ch. 55 ; 15 L. T. 549 ; 15 
W. R. 321. 

Nephew obtaining Post Obit Bond.] — A 

nephew, who was provided for by his aunt’s will, 
obtained a post obit bond from her. It was set 
aside, he not having proved that she knew that 
the effect of the bond was to make her will irre- 
vocable. Cooke V. Lanwtte, 15 Beav. 234 : 21 L. 
J., Ch. 371. 

Niece induced to attend to Uncle on Promise 
of Benefit by Will — Revocation.] — Where a niece 
was induced to reside wdthand continue valuable 
services to her uncle, a testator, who was in ad- 
vanced 3m‘ars and ill health, on the faith of his 
representation that by so doing she would become 
entitled to the benefit of property at his death, 
trusts of which in her favour had been created 
by a codicil to his will, and were read over, and 
explained to her : — Held, that the testator was 
not at liberty to revoke such trusts. Loff'us v. 
Maw, 8 Jur. (N.S.) 607 ; 6 L. T. 346 ; 10* W. R. 
513. 

Bond obtained, to Stand as Security.] — Bond 
obtained from the infant’s grandmother for the 
amount of bill of fees and disbursements di- 
rected to stand as a security for moneys justly 
due on account, and tlie bill ordered to be taxed. 
Brown v. Briny, 1 Ves. 407. 

Bond obtained by Relation.]— Plaintiff, being 
a weak man. was prevailed on by two of his rela- 
tions to give bond to one of them, to settle his 
estate to the use of himself in tail male, remainder 
to his two brothers successively, in tail male. 
Plaintiff marries, and makes a settlement on his 
marriage, and brings a bill for delivery up of the 
bond : and it would have been decreed, had not 
the plaintiff, by bill, offered to settle part. Pa/*- 
tington v. ByUnyton (^Countes.d)^ 2 Yern. 189. 

Gift by Infant, just before Death, to Relative.] 

— In the absence of proof of the exercise of 
control or influence on the part of the donee, or 
of the existence of the relation of guardian and 
ward between the donee and the donor, a gift of 
her property within a month before her death by 
an infant aged twenty, of business habits, firm 
will and fully capable of managing her own 
affairs, to a relative with whom she had been 
residing from her father’s death, for a period of 
five months, until her own death, is not invalid. 
Taylor v. Johnston, 51 L. J., Ch. 879 ; 19 Ch. D. 
403 ; 46 L. T. 219 ; 30 W. R. 508. 

Imprudent Settlement by Orphan.]— A volun- 
tary settlement was agreed to be made by a 
young lady, an orphan, some weeks before she 
attained twenty-one, upon the recommendation 
of the family solicitor, and was executed by her 
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eight weeks after she attained twenty-one with- 
out any independent advice. Thereby she as- 
signed to her stepfather and an uncle as trustees 
the whole of her fortune upon trusts for herself 
for life, with remainder to her children or testa- 
mentary appointees, and, in case there were no 
children, then, in default of appointment, to her 
next of kin. A power of raising 700Z., and pay- 
ing it to the settlor, was reserved, but the settle- 
ment contained no power of revocation or of 
appointment by deed, and gave her no voice in 
the investments or in the appointment of new 
trustees : — Held, that, although the solicitors and 
trustees acted really with the intention of bene- 
fiting the lady, the settlement must be set aside 
on the ground of imprudence. ErerittY. Ecerift, 
39 L.J., Ch. 777 ; L. R, 10 Eq. 4U5 ; 23 L. T. 
131) ; 18 W. E. 1020. 

Practice— Pleadings.] — The bill stated that 
the defendants, relations of a testator, had ac- 
quired infiuence over his mind, and had induced 
him to make by his will an improper and unequal 
distribution of his property among his relations 
to the plaintiff’s prejudice. It then stated that 
after the execution of the will the testator 
became of unsound mind, and while in that state 
made underleases and transfers of stock in favour 
of the same defendants, and by their procure- 
ment, and the bill prayed that these urulerleases 
and transfers might be set aside. The defendants, 
by their answers, admitted that by their atten- 
tion to the testator they might possibly have 
acquired some infiuence over his mind, but they 
denied that they had ever used it to the preju- 
dice of the plaintiffs : — Held, that upon these 
pleadings the plaintiffs could not impeach the 
underleases and transfers on the ground of their 
having been obtained by undue infinence, no 
such issue being raised by the bill, and the alle- 
gation or the answer not having the effect of 
enlarging the issues for this purpose. Ilaif tvard 
V. PifTssey^ 3 De G. it Sm. 399. 

d. Legal Adviser and Client. 

i, Coumel. 

Grenerally.] — Personal estate not disposed of 
by a will drawn by the confidential ' counsel (the 
sole executor) without informing the testator of 
the legal effect of the will : — Held, to be a trust 
for the next of kin. Segrate v. ICrnoan, Beat. 
157. 

An elderly lady married a barrister who had 
for some years been her confidential friend and 
adviser. Before the marriage a lengthened cor- 
respondence took place between them, in which 
she insisted that her personal estate should be 
settled so as to be “ her’s as if unmarried,” and 
hei‘'.s “ to give, to use, ami to will.” He assented 
to this, and undertook to prepare the settlement. 
By the marriage he acquired, under her father’s 
will, a life interest expectant on her decease, in 
a considerable sum of stock : — Held, that, having 
umlertaken to i)repare the settlement, he was 
bound to prepare such an one as under the circum- 
stances a conveyancer would have drawn, or the 
court would have sanctioned — ^that such a settle- 
ment would have given him no interest in her 
absolute property, in default of appointment by 
her, and that, she having died without making 
any disposition in his favour, he was a, trustee 
of her personal estate for her next of kin, 
Corley v. Stafford {Lord), 1 De G.& J, 238; 


23 L. J., Ch. 865 ; 3 Jur. (N.S.) 1225 ; 5 W. R. 
646. 

Knowledge acquired by.] — Where the appellant 
had for a long period acted as the counsel and 
legal adviser of a party, and in such employment 
acquired an intimate knowlege of his property 
and liabilities, and acted for him in the compro- 
mise of securities : — Held, that a purchase by 
him of these securities, after the relation of 
counsel and client had ceased, without notice to 
the principal, and at a price less than their 
nominal . amount, and whilst the compromise was 
pending and feasible, was a trust for his former 
client, and that he was only entitled to the sum 
actually paid by him, with the usual interest. 
Carter v. Palmer. 8 Cl. & F. 657 : 1 Dr. ik Wal. 
722; 1 Ir. Eq. R. 289. 

As Trustee.] — It is extremely wrong for 

a counsel or agent to take a conveyance from the 
right heir for his own benefit, which he dis- 
covered by being a trustee. Xi>rri,s‘ v. Le 
3 Atk. 38. 

Remuneration.] — A., entitled to an estate,, 
gave a bond to his counsellor B,, to give him 
half of it if he recovered. The bond is void, and 

B. shall only recover his reasonable charges. 
Shapholme v. Hart^ Ca. t. Finch, 477. 

In 2 Inst. 564, apprentices or attorneys cannot 
contract to have any part of the thing in demand 
after the recovery, and Penros’ case is there- 
cited. A writ of champerty was brought against 
Penros for that he had a part of the laud re- 
covered at another man’.s suit ; he said he was of 
counsel for the party who recovered, and had 
that land for his wages. The taking of the 
estate for his wages after the recovery could be 
no champerty, unless there had been a covenant 
or promise, hanging the plea, on the defendant's 
part to make the same after the recovery, which 
was not alleged, but only the taking of the 
estate ; neither doth it appear what became of 
Penros’ plea, and (said the court) we are of 
opinion it shall remain for ever a blemish upon 
his reputation as often as it is cited, for Quamvis. 
aliquid ex se non sit malum, tainen si sit mall 
exempli, non est faciendum. Kenney v. Prawn. 
3 Ridgw. P. C. 502. 

Counsel is not suffered, if he happen to be a 
mortgagee, to insist on more than legal interest 
under pretence of a gratuity for business 
formerly done in the way of counsel. ThornMlP 
V. A'm/w, 2 Atk. 332 ; 9*Mod. 331. 

Making G-ood.] — Where R. had become surety 
for her brother-in-law, C., for the p.ayment of 
sums of money due from him to B., a cerrilicated 
conveyancer, and B. had, as the professional 
adviser of R., and through the undue infiuence of 

C. and himself, obtained the transfer of a mort- 
gage security from R., to other parties, whereby 
he had been paid the sums due from C. to him- 
self : — Held, that B, and C. must make good to- 
R. all the moneys which B. had acquired from 
her, and pay the costs of the suit, Rhoclei^ v. 
Bate, 11 Jur. (n.s.) 803 ; 12 L. T. 443 : 13 W. R. 
710. 

Setting Aside.] — Bill impeaching transactions 
between plaintiff and defendant on the ground 
of fraird, plaintiff got a decree, on the principle 
that being transactions between counsel and. 
client they could not stand; but did not prove. 
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the fraud charged. No costs. 3/oore v. 3/oore, 
2 Moll. 445. 

A;, being standing counsel and manager for 
B.,’ obtained leases for long terms on different 
parts of his estate, and a release of the equity of 
redemption of other part. On a bill brought to 
set aside these transactions for fraud, it was 
proved that A. had as great a power over B. as a 
parent has over child, and could persuade him to 
do whatever he pleased ; but, it being proved on 
the other side that the purchase-money was 
nearly equal to the value of the land, and that 
A. had, in maiy^ respects, been exceedingly 
serviceable to B., the bill was dismissed. 
J^ingsland {Lord) v. Barnewall^ 4 Bro. P. C. 
154. 

M., an Irish barrister, becomes casually 
acquainted with H., a widow lady, possessed of 
some propert}’- of her own, and having large ex- 
pectations from an aunt, acquires her confidence, 
and engages in the management of her affairs, 
and persuades her to give him a deed of gift of a 
third of the aunt’s i.)roperty. When that pro- 
perty ^comes into possession, he persuades her to 
transfer to him one half of it for himself, and 
also the other half to l)e managed by him on her 
account. He makes misrepresentations to her 
about her son, and as to other matters, and pre- 
vails upon her to execute a release to him. H. 
at length calls for an account, which he refuses 
to render. She offers him a full discharge, if he 
would pay her the two-thirds of her property, 
calculated by her at 2l,OOOZ. He refuses. She 
files her bill in equity, and the deed of gift and 
release are set aside as having been obtained by 
fraud, and undue influence, "and misrepresenta- 
tion, and decreed to refund 36,500Z. to H, This 
decree affirmed on appeal. 3IaeeaT)e v, Iliissey, 
2 Dow & Cl. 440 ; 5 Bligh (N.s.) 715. 

When a client, two months after protracted 
and complicated litigation, with reference to the 
ownership of an estate of considerable value, had 
been brought to a successful issue under the 
guidance of a barrister, executed in favour of the 
latter a grant of the reversion in the estate ex- 
pectant on the client’s own death, charged with 
the client’s debts and legacies to a specified 
amount :~-Held, that the deed must be set aside, 
whether as a deed of gift or as a contract, undue 
influence over, and want of independent advice 
on the part of, the client being established by the 
evidence. Broun v. Ken/riedy, 4 De H. J. Ik S. 
217 ; 33 L. J., Ch. 342 ; 10 Jnr. (N.S.) 141 ; 9 L. 
T. 736 ; 12 W. E. 360. Affirming, 33 Beav. 


ii. SoUeitors. 
a. In General, 

Generally.] — General inability of a solicitor to 
deal with his client. Boidd v. Seivell, 4 Jur. 
882. 

An attorney being an officer assisting in the 
administration of justice, every dealing between 
him and his client is always a subject of jealousy 
in a court of equity. Kenney -\\ Broion, 3 Eidgw. 
B. C. 462, 504, 522. 

All dealings between attorney and client are 
anxiously scrutinised in equity, in order to pro- 
tect the client from his own acts done under the 
influence or ascendency which an attorney 
acquires over him. Belleio v. JRussel 1 Ball& B. 


Gifts and Sales — Analogy between.] — 

Observations upon the analogy between the rules 
as to gifts and sales from clients to their attorneys. 
Holman v. Loyne.^^ 4 De G. M.& G. 270 ; 23 L. J., 
Ch, 529 ; IS Jur. 839 ; 2 W. E. 205. 

Undue influence, what ]~Signification 

of the term undue influence ” as applied to 
transactions between solicitor and client. Cas-- 
home V. Barsham, 2 Beav. 76. 

EelationsMp of Solicitor and Client.] —If 

an attorney is not acting as an attorney for his 
client on a particular occasion, he may throw off 
that character, and exercise his independent 
rights. Audifi v. Cliamhevti^ 6 Cl. & F. 1. 

The relation of solicitor and client carries with 
it all its consequences, whether it arises from an 
already existing relation or is only created for the 
purpose of a particular transaction ; but if it does 
not exist previously, and first arises in the parti- 
cular transaction, it must be definitely established, 
and is not necessarily to be inferred WUlkt neson 
V. 3Ioriarty, 19 W. E. 818. 

Evidence — Duty of Solicitor.] — Where 

there is the relation of solicitor and client, the 
solicitor, if he deal with the client in reference 
to his property, must, whether that client was 
more or less a man of business, prove that the 
, client had due professional advice and assistance 
; in and for the purpose of explaining the 
matters to him, otherwise the transaction will 
be set aside. Barnard v. IIunter\ 2 Jur. (N.s.) 


Duty of Solicitor.] — Wherever a profes- 
sional man is called on to give his services to a 
client, whether to prepare a deed or will, the law 
imputes to him a knowledge of all the legal con- 
sequences to result, and requires that he should 
distinctly and clearly point out to his client all 
those consequences from whence a benefit may 
arise to himself from the instrument so prepared*^; 
and, if he fail to do, equity wiU deprive him of 
it. Segrave v. Kirwan, Beat. 166. 

Making Gain.]— It is an established ride 

that a solicitor shall not in any way whatever, in 
respect of any transactions in ' the relation 
between him and his client, make gain to himself, 
at the expense of his client, beyond the amount 
of his just and fair professional reinimeratioii. 
Tyrrell v. BwnTi of London^ 10 H. L. Gas. 26 ; 
31 L. J., Ch. 369 ; 8 Jur. (N.s.) 849 ; 6 L. T. 1 ; 
low. E. 359. 

Contract — Duty to make entire disclo- 
sure.]— In the case of contracts between solicitor 
and client, there is a duty to make entire disclo- 
sure. Davies V. London and Proinnclal 3Iarine 
Insumnee Co,, 47 L. J., Ch. 511 ; 8 Ch. D. 469 • 
38 L. T. 478 ; 26 W. E. 794. 

Settlement of Account.] — Settlement of 

accounts between attorney and client is not con- 
clusive, the nature of their connection taking 
their accounts out of the general rule of equity. 
Lewes v, Morgan, 5 Price, 42 ; 4 E. B. 860. 

Beneficial Contracts, decreed a Security— Con- 
firmation.] — Beneficial contracts and convey- 
ances, obtained by an attorney from his client 
during their relation, as such, and connected 
with the subject of the suit, being also liable to 
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the charge of champerty, decreed to stand as a 
security only for what was actually due ; and t 
purchases by the attorney declared a trust. A i 
subsequent deed, not relating to separate, inde- i 
pendent, voluntary transaction, but under the i 
same pressure, and called for under the covenant 
for further assurance, no confirmation. W ood v. 
Doivnes, 18 Ves. 120 ; 11 B. B. 160. * 

Onus- Solicitor a Creditor.]— The principle 
which throws on a solicitor who has dealt with i 
his clients the burden of showing the fairness of 
the transaction applies to causes of voluntary 
agreement, but not to a case where the solicitor 
isdn the hostile attitude of an urgent creditor. 
Johnson v. Fesemeyer, 3 Be Gr. & J. 13. 

Practice — Terms of Relief — Payment into 
Court.]— Where injunction is granted against 
proceedings at law, on instrument obtained eithei 
as a gift or purchase, in fraud of the fiducial} 
situation of the donee or purchaser, the court 
will not impose the terms of paying money into 
court if the relationship be that of attorney and 
client. Goddard v. Carlisle, 1) Price, 169 ; 23 B. 
B. 654. 

. Within what Time proceedings against Solici- 
tor to be instituted.]— The court will allow a client 
to institute proceedings against a solicitor within 
a reasonable number of years after the con- 
nection of solicitor and client has ceased. Chaoi- 
pioii V. BUjhf, 1 Buss. & M. 539 ; Tam. 421 ; 9 
L. J. (O.S.) Cli. 211 ; 31 B. B. 107. 1 

Account— Statute of Limitations.]— The or- ! 
din ary relation of a solicitor to his client in ques- 
tions of account is not of such a fiduciary 
character as to bar the Statute of Limitations, 21 
Jac 1, c. 16. Watson v. W'oodman, 45 L. J., Ch. 
57 ; L. B. 20 Eq. 721 ; 24 W. B. 47. 

b. Gifts inter vivos. 


Generally.]— Though a court of equity holds 
that it is highly improper for a solicitor to derive 
a personal advantage in the shape of gifts from 
his clients, or in the shape of the liquidation of 
his bills untaxed and undelivered, still the court 
cannot approve of clients entering into transac- 
tions with their solicitors, whereby they obtain 
from them present relief, and at the same time 
indulge the expectation that the court will after- 
wards, at their instance, annul the whole transac- 
tion on the ground of the relation subsisting 
between them. Gardener v. Ennor, 35 Beav. ' 
54:9. 

Undue infiuence, Inference of.]— There 

are transactions in w^hich there is so great an in- 
equality between the transacting parties, so much 
of habitual exercise of power on the one side, and 
habitual submission on the other, that, without 
proof of the exercise of power beyond that which 
may be inferred from the nature of the transac- 
tion itself, this court will impute an exercise of 
undue influence. Cashorne v. Bar sham, 2 Beav. 
.76.' ■ ; 

Jurisdiction of Court.] — ^When undue 

influence is to be inferred from the nature of the 
transaction, or when the transaction is contrary 
to the policy of law, it is the province of the 
court to determine the point ; and the question 
ought not to be sent to a jury. Ih 


ITew Trial.]— Where a jury had found 

that a deed had been obtained from the client, 
not by fraud, but by undue infiuence, the court 
held that the question, w-hether undue iiiliuence 
is to be inferred from the nature of the transac- 
tion. or is against the policy of the law, being one 
for the court and not for the jury, and being of 
opinion that the circumstances, although suspi- 
cious, did not show that the deed was obtained 
by tiie influence of the part.y in the character ot a, 
solicitor, granted a new trial. Ida 

Duty of Solicitor.] — Where a client 

executes a deed in favour of a solicitoi, ie>ci\iiig 
a life interest and a power of revocation, it is the 
duty of the solicitor to leave a counterpart oi: the 
deed in the hands of the client. Balclt v. Sy/ites, 
Turn. cSc B. 92 ; 23 B. B- 195. 

Gift on the face a Purchase.]— A., who 

wms proved to have entertained feelings of pecu- 
liar personal regard for B., his solicitor, conveyed 
to him certain real estate by a deed, on the face 
of it a purcdiase deed ; the consideration w’as 
lOOZ., the real value upwards of 1,200Z. B. pro- 
duced evidence to show that no_ money passed ; 
that the transaction w’as never intended to be a 
purchase, but a gift for his services ; and, from 
aiiection, B. had himself prepared the deed, and 
A. had no other advice : — Held, that the rule is 
absolute that a solicitor cannot sustain a gift from 
his client, made pending the relation of solicitor 
and client, and the deed w^as set aside. Tomson 
V. Judge, 3 Drew. 306 ; 24 L. J., Ch. 785 ; 1 Jur. 
(N'.S.) 583 ; 3 W. B. 561, 

While Relationship of Solicitor and Client 
• Exists.]— An attorney shall not take a gift or 
rewnarcl from his client w^hile the connection sub- 
sists ; it must as in the instance of guardian and 
wmrd be previously dissolved. ^loivteuquim v. 
Sandi{s, 18 Ves. 313 : 11 B. B. 197. 

Attorney cannot take anytliing from his client 
for his own use pending the suit but Ills demand, 

5 nor at its close, nor until the relation and 
; influence have ceased. Wood Downes, IS Ves. 

; 127 ; 11 B. B. 160. 

; A gift made by a client to his solicitor during 
; the subsistence of the professional relation be- 
. tw'een them is invalid. O'Drien v. Lewis, 4 
I Giff. 221 ; 82 L. J.. Ch. 569 ; 9 Jur. (N.S.) 528 ; 8 

i L. T. 179 ; 11 W. B. 318. 

Gift by a client to a solicitor wdiiie that rela* 

- tion subsisted betw'een them declared invalid at 
3- the instance of the residuary legatees of the 
" donor. WaDter v. SimFli, 29 Beav. 394. 

It is an established rule in courts of equity 
that no gift or gratuity to an attorney, beyond 
e his fair professional demands, made during the 

- time that he continues to conduct or manage 

ii the affairs of the donor, shall be permitted to 
d stand ; and more especially, if such gift^ or 
.t gratuity arises immediately out of the subject 
h then under the attorney’s conduct or manage- 
*- ment, and if the donor is at the time ignorant 
)f of the nature and value of the property so given. 
7 . IlUldleton v. tVelles, 4 Bro. P. C. 245. 


Without Eraud.] — And then without any 

proof of actual fraud. S. C., 1 Cox, 112. 

Independently of fraud, an attorney shall not 
' take a gift from his client while the relation 
subsists. Wright y. Proud, 13 Ves, 138. 

Relationship of Solicitor and Client hav- 
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ing Ceased.]— Grift to an attorney after the cause 
was over, without proof of anything improper, not 
set aside ; it would have been otherwise if before 
the cause, as in contemplation of it, or during its 
progress. Oldham v. IJcmd^ 2 Ves. 259. 

While EelationsMp Exists— Gift to Solicitor’s 
Wife— Eehuttal of Presumption.]— The rule of 
equity, that where the relation of solicitor and 
client existed at the time when a voluntary gift 
was made to the solicitor the gift will be set 
aside unless the donor had competent and in- 
depeDdent advice, is absolute, and it applies to 
the case where a gift is made not to the solicitor 
but to the solicitor’s wife. The presumption 
that there was undue influence cannot be rebutted 
by evidence to the contrary. LUe,^ v. Terry, 65 
L. J., Q. B. 34 ; [1895] 2 Q. B. 679 ; 73 L. T. 
428 ; 44 W. R. 116— C. A. 

Relationship of Client and Solicitor, between 
Mother and Son.] — A son acted as his mothers 
solicitor, and with her consent lent 2,500h be- 
longing to her, with other money, upon bond, 
conditioned for pa 3 nnent to himself absolutely 
of the amount thereby secured, without any 
declaration of trust, except a memorandum, 
whereby the son acknowledged that he held 
2,5()0h, and undertook to pay the interest thereof 
to the mother during life. The son died in his 
mother’s lifetime, and his executors claimed the 
principal sum, subject to a life-interest in the 
mother, as a gift from her to the son : — Held, 
that the relation of solicitor and client sub- 
sisting between the son and motlier excluded the 
oi’dinary presumption in favour of the trans- 
action being a gift, and threw the burden of 
proof upon the executors ; and, the evidence 
being insufficient to establish their case, the 
court declared the son’s executors to be merely 
trustees for the mother. Garrett v. WUhlimm^ 

2 De Gr. & Sm. 244. 

Present from, and Settlement with, Client 
— Validity and Ee-opening Accounts.] — Securi- 
ties taken by an attorney from his client during 
the time of their connection as such, for a pre- 
sent, the balance of accounts settled for money 
lent and laid out, costs and business done, and 
the price of a horse sold, void as to the present, 
and, the plaintiff submitting to pay what should 
be actually due, the accounts were opened as to 
the whole ; the horse being sold soon after, he 
was purchased from the attornej^ for a price much 
less than wms then stipulated, inquiry into his 
value directed. Neioman v. Payne^ 2 Ves. J. 199 ; 

4 Bro. C. G. 350. 

Validity.] — A testator, in a cause in 1856, 
employing A. as his amanuensis, wrote to his 
solicitor B., requesting the solicitor to prepare 
tlie necessary deeds for transferring certain 
mortgages to A., for his owui use and benefit 
absolutely. The testator added, “ Also 1 wish to 
assign to yourself the bond of Mr. M., which I 
have forwarded you.” The testator signed the 
letter, and forwarded the same with the bond to 
the solicitor by A., who was his confidential 
adviser. The solicitor accordingly prepared a | 
deed, whereby the bond was purported to be ^ 
assigned to himself, “his executors, admini- 
sirators, and assigns absolutely for ever.” A 
power of attorney was included in the deed, 
enabling B. to sue in the name of the testator for 
his own use and benefit. At the time of exe- 


cution the testator expressed his wish that B. 
would enforce the bond against the obligor, 
who was a relative of the testator, with whom 
he was offended. Some discrepancy appeared as 
to whether it was the testator, or G. on his 
behalf, who told B. at this interview that the 
bond was an absolute and unconditional gift to 
him. The money was recovered by B. from the 
obligor, and afterwards borrowed from him again 
by the testator. The testator died, and B. claimed 
the sum against his estate. Contemporaneous 
entries in the books of the firm of which B. was 
a member were inconsistent with a view that the 
assignment was intended as a gift ; — Held, that, 
independently of the infirmity arising from the 
relation of solicitor and client, the evidence 
failed to show that the assignment was a clear, 
well-understood act of bounty on the part of 
the testator. Holmes^ la re, Woodioard v. 
ITumpaged^ Griff*. 337 ; 8 Jur. (N.S.) 252 ; 5 L. T. 


Setting Aside.] — Deed between husband and 
wife improperly obtained from the husband 
through the wife’s solicitor, who took a 
benefit under it, set aside, with costs to be paid 
by such solicitor. Proctor v. Rohiiimi^ 25 Beav. 
329. 

A delay of some years in seeking to set aside 
a deed accounted for. Ih. 

Transactions bet ween a solicitor and his client, 
b 7 which the former obtained gifts, and an undue 
advantage, set aside, and the securities ordered to 
stand good only to the extent of what might be 
found justl}^ due to the solicitor. Gardeaer v. 
Ewnor, 35 Beav. 540. 

Confirmation by Will.] — The plaintiff' claimed 
as heir-at-law of A., who, as the bill alleged, 
when in veiy embarrassed circumstances, had 
executed a voidable conve^mnce to his solicitor. 
The bill, after stating a pretence, on the part of the 
defendants who claimed under the solicitor, that 
A. had confirmed the conveyance by his will, 
charged that he had died intestate as to the pre- 
mises in question, and prayed that the convey- 
ance and any testamentary disposition by him 
in confirmation thereof might be declared null 
and void. Plea, that A. bj?' will, after reciting the 
probability of the conveyance being disputed, 
had ratified and confirmed it, allowed. Stamp v. 
GaPy, 2 De G. M. A G. 623 ; 22 L. J., Ch. 352 ; 
17 Jur. 5 ; 1 W. R. 85. 

Assuming that the conveyance was voidable, 
the interest which remained in A. after its exe- 
cution was not a right of entry under the old 
law, but an equitable estate which was clearly 
devisable. Ih. 

Grant of Leasehold Interest — Setting aside 
— Acquiescence.] — A grant of a leasehold 
interest from a client to his attorney, a near 
relation, for whom, being on bad terms with 
all his other relations, he expressed great friend- 
ship, in consideration of 1,01)0?. secured by bond, 
afterwards released, and in consideration of being 
indemnified from all costs, suits, and expenses, 
if the title should be impeached, the attorney 
redemising the lands, at a nominal rent, for the 
lives of the client and his wife : — Held, not such 
a dealing between attorney and client as is im- 
peachable on a bill by the next-of-kin of the 
client, who acquiesced in it for several years till 
his death, and who, in his answer to a bill, recog- 
nised it as fair, and a mere preference of one 
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will in favour of the solicitor, emplo.yedbj him to 
make the will, in such language and under such 
circumstances as that upon tlie trial at la w of an 
issue devisavit vel non, brought by the heir-at-law 
of the testator,' or upon the hearing by the ecclesi- 
astical court of a suit touching the validity of the 
will, the disposition in question would be upheld, 
this court will not, on the mere ground tliar the 
relation of solicitor and client existed hot ween the 
solicitor and the testator, interfere, at the insi-nnce 
of the heir-at-law or next-of-kin, to fix a trust for 
the benefit of either of them upon tlic [)ror)erty 
devised or bequeathed to tlm solicitor. 11). 

Legacies by a client to a solicitor, his wife and 
children, supported. Ifh/Zoo' v, Ceav. 

394. 

Duty of Solicitor in drafting Will— Legacy to 
Solicitor’s Wife.] — B., a solicitor, drew tlie will 
of R., his father-in-law, which l^eciueathed a .^Inire 
of residue, amounting to 45,0(.)dZ.. to B.'s ^vife, 
and appointed B. sole executor. The will con-: 
tained no direction that this sum should be for 
the separate use of B.’s wife. There was no 
eridence as to ^vhat had .passed betw’eeii B. and 
R. at the time of tlie execution of tlie will : — 
Held, that, in. the absence of evidence, tlie court 
could not assume such a dereliction of duty 
on B.’s part in not informing R. of t:he 
effect of the will, as to make B. a trustee for his 
wife. Birch all. In re. Wilron v. Bircluill^ 44 
L. T. 243 ; 29 W. R. 461. 

Evidence.] — Where an attorney wlio draws the 
will of the testator takes a benefit under it, the 
case is to be considered with peculiar jealousy, 
and the jury who t];y the validity of tlie will 
must be satisfied that the testator knew’ its con- 
tents ; but their consideration need not be con- 
fined to direct evidence, and they may find for 
the w’ill upon circumstantial evidence ’ only. 
Bmcorth v. Marriott, 1 Myl. ck K. (>43, 

The civcuinstnnce that one residuary devisee 
was the attorney who drew’ the will, not ileeisive 
evidence of fraud. Paine v. Hall. 18 Vos.- 
475. 

d. Purchases. 

Generally.] — How far attorney may contract 
to purchase from his client. Care v. Allen (Lord). 
2 Dow, 289. 

The solicitor who conducts the sale of pro- 
perty cannot become the purchaser w’itiiout full 
explanation to the vendor, and informing him 
that he (the solicitor). is to become the purchaser. 
Bloyds Truest, In re. 1 Macn. & G'.48S ; 2 Hail & 
IV. 140 ; 19 L. J., Oh. 89 ; 14 Jur. 49; 

Duty of Solicitor,] — An attorney ma^^' 

deal wfith a client as a stranger where the cir- 
cumstances arc not such as to put him under the 
duty of advising the client, llohnan. v. Loinies. 
4 De G. M. & G. 270 ; 23 L. J., Ch. 529 ; IS ' Jur! 
839 : 2 W. R. 205. 

Semble, that an attorney purchasing from his 
client ought to insist on the intervention of 
another professional adviser. Pisani v. Att.- 
Gen. for Gihraltar, L. R. 5 P. C. 516 : 30 L. T. 
729 ; 22 W. R. 900. 

Onus to Show Diligence.]— An attorney 

cannot sustain his purchase from a client unless 
he can prove that his diligence to do the best for 
‘the vendor has been as great as if he was only* 


relation to others who' had disobliged him. Belleio 
T. Bit ssel^ I Bill 


Evidence.] — Influence arising from the pro- 
fessional relations bctw'ocn solicitor and client 
will vitiate a gift from the latter to the former, 
but the effect of that influence may be removed 
by erideuce. Ilohiea, In re, Bliodward y. Hem- 
paye, 3 Giff. 337 ; 8 Jur. (N.S.) 252 : 5 L. T. 
378. 

To prevent the operation of the rule that a 
solicitor shall not take a gift from his client 
while the relation subsists, there must not only 
be a total absence of fraud, misrepresentation, 0 * 1 ; 
even suspicion, but there must be a severance of 
the confidential relation. Morqan v. Mmett, 6 
Ch. D; 638 ; 36 L. T. 948 ; 25 W. R. 744. • 

111 order to bring a case wnthin-the rule that a 
solicitor can receive no gift or rcw’ard from his 
client, there must be clear and unequivocal 
evidence of the relationship between the parties; 
that advantage was taken of that relationship, 
and that what was given was a -reward to the 
solicitor for his services. Richards v. French, 22 
L. T. 327; 18 W. R. 636. • 


Conveyance to Agent— Ealse Recital— Setting 
aside — Lapse of' Time— Confirmation.] — See Be 
Montmorency v. Bceereux, 7 Cl. & F. 188 ; West, 
64 ; 2 Dr. & Wal. 410 ; 4 Jur, 403. Post, col. 
428.: 


Voluntary Gift — Election to abide by — Con- 
firmation-Action by Personal Representative.] 

— A solicitor had in the year 1880 acted as the 
solicitor of G. in, an action against B. The 
action was compromised bj’" the payment by B. 
of 5,000h The solicitor’s costs were paid, and in 
consideration of his exertions G, on the 7th June, 
1880, made him a special gift of 1,000Z. out of 
the money recovered. '• The gift w’as made w’ith- 
out independent advice. The relationship of 
solicitor and client closed shortly after the gift. 
There was subsequently another business tinns- 
action betw^een G. and the solicitor, and the 
relationship of solicitor and client was severed 
in March, 1882. In April, 1883, G. called upon 
the solicitor. There was some evidence that on 
that occasion he told G. she was entitled to 
demand back her gift, but that she stated in 
^effect that she inteiK.led to adhere to it. G-. died 
‘in June, 1883 : — Held, that the evidence did 
not show that, after the relationship of solicitoi' 
and client had come to an end, G. had, with full 
knowledge of her rights, confirmed the gift, and 
her personal representative w^as therefore^entitled 
to repayment of the l,000h, wfith interest at 4 
percent, per annum from the date of the gift. 
Tyars v. Alsojj, 61 L. T. 8 37 W. R. 339 ; 53 

J. P. 212— C. A, 


c. Testamentary Gifts, 


Generally.]— The circumstance of a solicitor 
preparing for a client a will containing disposi- 
tions in his own favour does not of itself take 
awuiy the right of the solicitor to he for his owm 
benefit a <levisee or legatee. v. Weather- 

ill 5 De G. M. A G. 301 ; 23 L. J., Ch. 820 ; 18 
Jur. 499; 2 W. R. 507. 

The considerations applicable to a gift inter 
vivos from a client to his solicitor are not uni- 
versally applicable to a testamentary disposition. 

Where a testator makes a disposition by his 


233 . FEAUD AND MISEEPEESENTATION. 234 


an attorney dealing for that vendor with a 
stranger. Molmmi v. Loynes^ 4 De Gr. M. & Gr. 
270 ; 23 L. J., Ch. 529 ;‘l8 Jur. 839 ; 2 W. B. 
205. 

— ~ Consideration Untruly Stated.] — The 

court will not support a deed where an attorney 
is the purchaser, his client the vendor, and the 
consideration is untruly stated. Vjyinn(fton v. 
Bullen, 2 Dr. & War. 184 ; 1 Con. & L. 291. 

— — Purchase to stand as Mortgage. ] — A 

beneficial purchase by a solicitor from his client 
pending that relation cannot be supported, but 
the solicitor may insist on and obtain a mortgage 
froni his client for whatever is justly due to him. 
Pearsty/i v. JBenson^ 28 Beav. 598. 

-- — Power of Sale.] — Where an absolute pur- 
chase is held, in consequence of the relation 
between the parties, to be available as a security 
only, the court will not import into the trans- 
action a power of sale. Ih, 


time, and exercise the right belonging to him in 
another character. Austin v. Cliam%ers^ 6 Cl. & 

F. 1. 

By Solicitor of Trustees under Creditor’s 
Deed.] -—-Where a solicitor ! to trustees under 
a deed, whereby a debtor assigned aU his 
property for the benefit of his creditors, with a. 
resulting trust to himself, on a sale of the pro- 
perty by public auction became the purchaser of 
the proiDcrty, and claimed to hold- it as purchaser ; 
but, on a bill being filed by the debtor, by his 
answer disclaimed to. hold the property as 
purchaser, and declared himself ready and 
willing to he dealt with as a mdrtgagee in pos- 
session ; he was allowed all the costs of the . suit 
subsequently to the filing of his answer, and also 
of another suit subsequently filed .by‘ himself in 
the same matter, such costs having been mainly 
occasioned by the production of evidence to 
establish that which had been admitted by 
the solicitor himself. Yetts v. Hilton^ 9 L. T. 

I 502. 


Setting aside — Delay.] — Delay of seven 

months in taking proceedings to set aside a sale, 
during which the purchaser was improving the 
qnoperty ; — Held, no bar to the plaintiff’s right to 
relief. 11. 

By Solicitor in name of Another.] — If 

an attorney or agent can show he is entitled 
to purchase property, notwithstanding his cha- 
racter of attorney or agent, yet, if, instead of 
openly purchasing it, he purchases it in the- 
name of a third person, as his trustee or agent, 
without disclosing the fact, such purchase is void. 
Leiois V. JliUnMn, 3 H. L. Gas. 607. . S. P., 
JlcPherson, v. Watt, 3 App. Gas. 254. 

By Solicitor of Mortgagee.] — A pur- 
chase of mortgaged property by the solicitor 
of a mortgagee, Avithout any instructions from 
him, or of any apparent benefit to .him, at a time 
of temporary depreciation of the property, is not 
a valid transaction. 6riMs v. Paniel. 4 Giff. 1 ; 
9 Jur. (N.S.) 636 ; 7 L. T. 27 ; 10 W. E. 638. 

Mortgage Debt — Purchase by Solicitor’s 

Clerk.] — A solicitor’s clerk consulted con- 
fidentially b}^ a mortgagor cannot purchase the 
mortgage debt at less than was due upon it, and 
retain the same for his own benefit. Ilohday v. 
Peters, 28 Beav. 349 ; 29 L. J., Ch. 780 ; 6 Jur. 
(isES.) 754 ; 2 L. T. 590 ; 8 W. E. 512. 


From Client’s Trustee in Bankruptcy.] —The 
question was, wliether the rule of law, which 
prevents a solicitor from purchasing the property 
of his client Avithout giving full and. complete 
disclosure, applied to a purchase by a solicitor 
from the ti'ustee in bankruptcy of his client : — 
Held, that the trustee in bankruptcy so stood in 
the place of the bankrupt that the bankrupt’s 
solicitor could not be alloAved, as against the 
trustee, an advantage obtained by him on a pur- 
chase from the trustee by means of the knowledge 
I he had gained Avhile acting as solicitor for . the 
j bankrupt ; and, therefore, that the transaction 
could not he supported in equity, and that the 
defendants must be declared to be trustees of all 
the advantage of the purchase for L.’s trustee in 
bankruptcy. Luddy's Trustee y. Peard, 55 L. J., 
Ch. 884 : 33 Ch. D. 500 : 55 L. T. 137 ; 35 W. E. 
44. 

By Solicitor for Creditors of Bankrupt 
(in Scotland).] — A common agent or solicitor 
in court employed on behalf of the creditors 
of the estate of the bankrupt in Scotland 
may be considered in the nature of a trustee, a 
purchase, therefore, by him of any part of the 
bankrupt’s estate may be set aside ; and at all 
events Avail be so if it appear there are any cir- 
cumstances of improper or negligent conduct in 
such agent. York Buildings Governor v. 
Mackenzie, 8 Bro. P. G. 42. 


By Solicitor-Trustee for Sale,] — Purchase 

from his client by a solicitor, Avho was also 
trustee for the sale of the estate for payment of 
debts, confirmed, upon the ground of his having 
attempted ineffectually to sell, of there being no 
fraud in the transaction, and of the purchase 
having been recognised and approved of by the 
cestui que trust. Clarke v. Swaile, 2 Eden, 
134. 

Solicitor being also Judgment Creditor.] — 

Although an agent or solicitor, acting at the 
time as such for the vendor, cannot purchase for 
his oAvii benefit, yet, Avhere it was denied that he 
was employed in the sale by his client, and it was 
urged tliat being himself a judgment creditor, he 
had a right to be present and become a purchaser 
at the sale : — Held, that he might throw off his 
former character of solicitor at that particular 


In litigation.] — Upon the principles of policy, 
no attorney shall be permitted to purchase 
anything in litigation, of which litigation he 
has the management. Hall v. llallet, 1 Cox, 
135 ; 1 E. E. 3. 

By Solicitor not on the Eecoxd.]— A pur- 
chase of the subject-matter of a suit by an 
attorney is void as against the policy of the law, 
and it makes no difference that the purchaser is 
not the attoi’ney on the record. Simpson v, 
Lamh, 7 EL & Bl. 84 ; 26 L. J., Q. B. 121 ; 3 
Jnr. (N.s.) 412 ; 5 W. E. 227. 

Where suit Ended.] — Seciis, Avhere litigation 
is at an end. Smith v. Sedwyn, 5 W. E. 682. 

Assignment of Fruits of Verdict before Exis- 
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tence of EelationsMp.] — An assignment of the 
fruits of a verdict to a solicitor, which would be 
void as being against the policy of the law if the 
relation of solicitor and client existed at the 
time of its execution, does not become void by 
reason of that relationship being subsequently 
created. Simpson v. Lamb (7 EL & BL 84) 
approved- Davis v. Freethy, 59 L. J., Q. B. 
318 ; 24 Q. B. D. 519— C. A.' 

Of Charge.] — Semble, that the solicitor or 
counsel of the owner of an estate, if he pur- 
chase a charge upon the estate, will be entitled 
only to the amount he actually paid. Carter 
v. 'Palmer, 11 Bligh (N.S.) 397 ; 8 Cl. A F. 
657. . 

Of Annuity at Undervalue.] — B. E. ‘ L., 
being solicitor and land agent of W. M., and 
engaged in redeeming annuities charged upon 
the estate of W. M., took an assignment of one of 
the annuities, for his own benefit, for a less sum 
than that which had 'been agreed upon by the 
deed of annuity for its repurchase : — Held, that 
B. E. L. was a trustee for W. M. for the repur- 
chase of the annuity. Lawless iv. Mansfield, 1 
Br. (k War. 557 ; 4 Ir. Eq. It. 113, 

Of Annuity — Payment of Costs out of 
Purchase-Money.] — Where a solicitor purchased 
an annuity from a person not previously 
his client, but was himself the only solicitor 
employed in the transaction, and charged the 
vendor the costs of the deed, which were paid 
out of the purchase- money immediately after the 
completion of the purchase : — Held, 'first, that 
this was not a dealing within the rule against 
purchases by solicitors from their clients. 
Edwards v. Williams. 32 L. J., Ch. 763 ; 8 L. 
T. 477 ; 11 W. E. 561. 

Held, secondly, that there was no such re- 
tainer or return of any portion of the purchase- 
money as avoided the annuity under s. 6, 53 
Geo. 3, c. 141. II). 

Of Equity of Redemption-Setting Aside.] 
— D. and U., solicitors, who had acted for 
the mortgagees and the plaintiffs, contracted, 
under a forced sale, and under a pressure 
created by themselves, to purchase from the 
plaintiffs the equity of redemption ; but twenty- 
one days i)rior thereto, at the time when they 
offered to purchase the property, D. and 0. 
ceased to act as solicitors for the “plaintiffs, and 
another solicitor acted on their behalf, and 
sanctioned the agreement, who, it did not 
appear, had sufficient information as to the state 
of the plaintiffs’ affairs, or of the circumstances, 
or of the value of the property Held, that the 
deeds must be set asitle, with costs. Gibbs x. 
Daniel, 4 Gift’. 1 ; <1 Jur. (N.s.) 636 ; 7 L. T, 27 • 
10 W. U. 688. 

Lease, under power, to Solicitor.] — G., 

tenant for life in settlement, is thereby em- 
powerctl to make lease for lives of lands in Ire- 
land, at the best rent, and without fine, and with 
consent of trustees to raise any sum of money. 
The trustees, in pursuance of power, consent that 
G. should by mortgaging all or any part of lands, 
or in any other manner he should think tit, raise 
any sum of money, not exceeding 5,000L G., 
being in distress and involved in litigation, in 
consideration of 300L and rents, grants to B., his 
solicitor, part of the lands in settlement upon 


lease for lives. The grant and receipt, express- 
ing that 300L was raised under power and con- 
sent, as part of 5,000Z., were duly registered. 
The rent and premium calculated at 6Z. per cent, 
were considerably short of the annual value. On 
appeal : — Held, a good execution of pow'er, but 
void as fraudulently obtained b}^ B. Ward v. 
Hartpole, 3 Bligh, 470 ; 22 R. E. 61. 

Obtaining Lease— Setting aside — Defence.] — 
W^here an attorney obtains from his client a fee 
farm lease of. part of the lands \\diich were the 
subject of a suit, equity will set it aside, and a 
fraudulent dereliction of a suit, by a solicdtor, 
cannot be pleaded by liim in defence of an iin- 
position on his client. Kenney v. Browne, 3 
Ridgw. P. C. 462, 504, 522. 

Under Decree.] — -The solicitor to a mortgagee 
of an estate sold under a decree, consenting to 
the sale, but not a party to the suit, having 
become the purchaser, not allowed to retract, 
although before the hammer fell, and the mo- 
tion refused with costs. Freer v. Eimner. 14 
Sim. 391. 

A party to a suit, who uois also a solicitor, and 
had the conduct of a sale decreed by the court, 
purchased at the sale under a feigned name. The 
court, after the purchase had been confirmed, 
ordered the estate to be again oftered for sale at 
the price at which the party had purchased it, 
and, if there should be no higher bidder, the party 
to be held to his purchase. Sidney v. Banqer, 
12 Sim. 118. 

It is a settled rule of tlie court that the plaiii- 
tift or his solicitor cannot bid at a sale iiiider 
a decree, without the leave of the court : non- 
compliance with that rule will vitiate the sale. 
Pojjham Y. Ervham, 10 Ir. Ch. Eep. 440. 

In Name of Another.]— If a solicitor or 

trustee secretly purchase, in the name of another 
at a sale under the court, the sale is void. lb. 

Laches.] — Where there has been conceal- 
ment, a violation of a rule of the court, or the 
sale was void, laches, or lapse of time, will not 
purchase relief. Ib. 

Sale under Decree.]— Semble, a solicitor having 
the conduct of a sale under a decree is under an 
absolute incapacity to purchase at it. Atkins v. 
Delmcye, 12 Ir. Eq. E. 1. 

Rule as to Purchase by Solicitor.]— The 

rule that, at a sale in a suit by an order of the 
court, parties to the suit and their solicitors 
cannot become purchasers, will not be extended 
so as to embrace the case of a purchase by a 
person who, being the solicitor in another suit 
for persons interested in the proceeds of such 
sale, has obtained an order to attend the pro- 
ceedings in the first suit on their behalf, and 
whose name, without his consent or knowledge, 
has been placed in the particulars of sale, as that 
of a person from whom copies and information 
could be obtained. Guest v. Sniythe, 39 L. J., 
Oh. 536 ; L. E. 5 Ch. 551 ; 22 L, T. 568 : 18 
W. E. 742. 

But if the purchaser’s position' had been 
brought within any of the well-established 
rules of equity, the court would not have been 
precluded from opening the sale by reason of the 
30 A: 31 Viet. c. 48, s. 7. Ib. 
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Leave to bid at a sale by the court, granted to 
a solicitor on the record, relieves him from his 
fiduciary character, and places him in the same 
position .as an ordinary purchaser. Coalis v. 
Boswell, 55 L, J., Cli, 76f ; 11 App. Gas. 232 ; 55 
L. T. 32— H. L. (E.) Eeversing 33 W. R. 376 
—C. A. 

Eelief— Lapse of Time.] — Belief in such 

cases is given after a great lapse of time ; 
and where there is a deception on the court. 
Semble, there is no fixed period of limitation 
to bar relief. Atli'ms v. Bdmarfe, 12 Ir. Eq. 
R. 1. 

A., a solicitor, having a charge on real estate, 
caused a bill to be filed, in his partner's name, to 
raise the charge ; a sale having been decreed, A., 
without obtaining the leave uf the court, pur- 
chased the lands in the name of B., to whom the 
conveyance was made. The fact that A. was the 
real purchaser was never disclosed to the master, 
or to the parties in the cause : and several orders 
were made, on applications in the name of B., 
calculated to lead the court to believe that he 
was the real purchaser, though the purchase 
money was paid by A. The court, after nineteen 
years, and after the death of A., and his partner, 
set aside the sale, although it was not proved to 
have been fraudulent or at an undervalue. Bo})- 
liam V. Bxharn, 10 Ir. Ch. R. 410. 

Confirmation of Purchase.] — In the case of a 
contract by a solicitor to purchase his client’s 
property, a confirmation to give a title to the 
solicitor to have the contract specifically per- 
formed, must be strong and plain, and with 
knowledge of the infirmity of the contract. 
Cutts V. Salmon, 4 De G. & Sin. 125. Affirmed, 
21 L. J., Ch. 750 ; 16 Jur. 623. 

By Will.]— A solicitor purchased a pro- 
perty from his client, who, by a codicil, confirmed 
the sale and devised the property to the solicitor. 
The court having, on the evidence, liekl the sale 
invalid, also decided that the codicil was in- 
operative in equitv. Waters v. Thorn, 22 Beav. 
547. 

Eights of Purchasing Solicitor’s Mortgagee.] 

— ^A sale by auction of a policj^ of insurance 
by a client to his solicitor, in whose possession 
the policy was, set aside ; but the claim of 
a mortgagee without notice, with whom the 
policy had been deposited by that solicitor to 
secure the payment of the money, was estab- 
lished. Lawrence v. Galsworthy, 3 Jur. (n.s.) 
1049. 

A sale between solicitor and client having 
been set aside and the property sold, and the [uir- 
chase money brought into court in another suit, 
a mortgage created by the solicitor who had pur- 
chased was refused priority on ttie fund in court, 
although the mortgagee alleged that he was a 
purchaser for value without notice. Barnard v. 
Hunter, 2 Jur. (n.s.) 1213 ; 5 W. R. 92. 

Eights of Sub-purchaser.] — A. purchased an 
estate from his client, and afterwards sold it 
to B. B. employed no other solicitor than A. - 
Held, that B. was affected with the knowledge 
possesseil by A. of the objectionable 'nature of 
the transaction between himself and his client. 
S^iencer v. Toyoham, 22 Beav. 573 ; 2 Jur. (N.S.) 
■ 865. ■ 


Setting aside Eight of Third Party.] — 

If a solicitor make a purchase of an annuity 
from his client, and institute a suit against third 
parties to recover payment of such annuity, such 
third parties cannot sustain an objection to the 
purchase on the ground that it was made by a 
solicitor from his client ; the client alone can 
sustain the objection. ICnight v. Bowyer, 27 
L. J., Ch. 520 ; 4 Jur. (K.S.) 569. Aflfirming 23 
Beav. 609. 

Of Annuity — Setting aside at Instance of 
Heir.] — Annuity obtained at an inadequate 
price by a confidential attorney from his client, 
cognisant of all the facts, under no legal dis- 
ability, and acquiescing thirty years, set aside 
at the suit of the heir of the client, succeed- 
ing to the estate under a family settlement ; 
no evidence having been lost, or facts thrown 
into obscurity by lapse of time, and the client 
being ignorant of his power to resist. Sufficient 
privity existed between the client and his 
heir so succeeding to the estate, to entitle the 
heir to the assistance of the court to disencumber 
the estate. From the delay, and also that the 
client, though under no legal disability, had 
voluntarily paid the annuity, whereby the 
attorney’s family must have acted under the 
])ersuasion that they were well entitled to use the 
money so paid as their own, no retrospective 
account directed to make the attorney’s repre- 
sentative refund. Molony v. H Estrange, Beat. 
406. 

Setting aside.] — Agreements entered into be- 
tween an attorney and his client for the purchase 
by the attorney, at an under price, of estates to 
which the client had good title, but of which 
he was not in possession, set aside for fraud and 
maintenance. Jones v. Thomas, 2 Y. & Coll. 
‘498. 

Purchase of a reversionary interest by an 
attorney from his client, though in the event 
advantageous, without fraud or any misrepresen- 
tation, the proposal coming from the client, and 
no confidence upon the subject, both ignorant 
of the value ; the bill charging fraud and misre- 
presentation ; confidence and Imowledge on one 
side, with ignorance on the other, and bringing 
forward the only incorrect circumstance, the re- 
ceipt taken as for money paid, though the con- 
sideration was by deduction from a bill of costs 
not then of that amount, dismissed with costs. 
Montesijuieu v. Sandy s, 18 Yes. 302 ; 11 R. R. 
197. 

Existence of Eelationship of Solicitor and 

Client — Evidence.] — An attorney was engaged 
in the sale of his client’s property by auction, on 
which occasion a small portion only of the pro- 
perty was sold. He was subsequently employed 
in making out abstracts of title of the portion 
unsold, and sixteen months after the completion 
of the abstracts, during which term there had 
been no employment of the attorney profession- 
ally by the client, the attorney bought a portion 
of the unsold property, and debited the client in 
his books for drawing the agreement for sale. 
The consideration which was on the face of the 
purchase deed stated to have been paid was in 
fact composed partly of a previous debt for 
costs, and partly of such an annuity as the 
balance of the purchase money would, according 
to the government tables, obtain for a healthy 
life. The client died three years and a half 
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after the sale. It was in evidence that the client 
was of intemperate habits for many yeai*s pre- 
viously and lip to the transaction in question. 
It did not appear that the attorney had made 
any special inquiries as to the state of health of 
the client, or endeavoured in any other quarter 
to obtain a higher annuity, which from the 
intemperate habits of the client might in all 
probability have been procured : — Held, on a 
bill filed by the heir-at-law of the client, to 
set aside the transaction, that the relation of 
attorney and client subsisted at the time of the 
sale, and that the attorney had failed to show 
that no industry he was bound to exert would 
have got a better bargain for his client, and the 
sale was accordingly set aside. Hohnan v. 
Loyne.% I De G. ILk G. 270 ; 23 L. J., Ch. 529 ; 
IS Jur. 839 ; 2 W. E. 205. 

Notwithstanding Order in Administra- 
tion Suit.] — A suit was instituted to set aside 
for fraud a sale by client, to solicitor. The 
solicitor had died, and his estate had been 
administered in a suit under the decree in which 
the present plaintiffs had come in, and in their 
presence an order had been made in the adminis- 
. tration suit declaring the sale good. The fraud 
for which it was sought to set aside the sale was 
discovered subsequently to the order in the 
administration suit : — Held, that the sale could 
be set aside notwithstanding the order in the 
administTation suit, and without a bill of review. 
Turner v. Tej}]}ei\ 46 L, J.. Ch. 703 : 25 W. E. 
726. 

Undervalue.] — Purchase by a solicitor 

from his client for 1.820?. upheld, though he had 
given about 100?. less than the value, and had 
two years afterwards sold part of the property 

■ at a fancy price, making a profit of 970L 
Spencer v. Topliam, 22 Beav. 573 ; 2 Jur. (N.S.) 
865. 

In February, 1837, A. sold and conveyed real 
estate to his solicitor, B. In October, 1837, A. 
died, having by his will, dated in May, 1837, 
given all his real estate to his wife for life, and 
after her death to C. for life, with remainder to 
C.’s first and other sons successivety in tail male. 
C. died in 1847, but his eldest son, D., did not 
attain twenty-one until January, 1852. B. died 
in 1853, having by his will, dated in 1851, given 
all his real estate to E. and F. In 1855 H." filed 
• a bill against E. and F. to set aside the convey- 
ance from A. to B. In that suit A/s widoiv was 
a defendant. B. had been A.’s solicitor for 
several years prior to the date of the conveyance ; 
he acted in relation thereto as the solicitor for 
A., as well as on his own behalf ; he continued to 
be A.’s solicitor until A.’s death ; and the convey- 

■ ance was made at an under-value Held, that 
such conveyance by A. to B. was void ; and it 
was accordingly set aside as against A. and I)., 
but without prejudice to any question between 
A.’s widow and E. and F. in respect of her life 
interest. Gredey v. Mousley, 4 De G. & J. 78 ; 
28 L. J., Ch. 620 ; 5 Jur. (K.s.) 583 ; 7 W. E. 

, 427. , ■ 

— - Absolute Conveyance reduced to Mort- 
gage.]— -An absolute conveyance of a reversionary 
interest to a solicitor reduced by decree to a 
mortgage, the solicitor standing, in a quasi 
thougli not absolute relationfship of trustee and 
solicitor, and failing to prove that the trans- 
action was clearly understood, and that full 


value was given. Denton v. Bonner, 23 Beav. 
285. 

Loss of right to Selief by Belay and 

Conduct.]— At a meeting between A., plaintiff in 
a suit revived by her as executrix of her deceased 
husband, and B., her solicitor, and C., solicitor 
for the defendant, terms of compromise were 
considered, but not finally agreed upon. On the 
following day, viz. the 17th October, 1844, B. 
and C. entered into a widtten agreemeiit for the 
compromise of the suit on behalf of their 
respective clients, of which A. was imiiiediately 
informed. A part of the agreement was that A. 
should have 3,000?. allowed to lier as executrix 
and it was arranged between B. and (J. that that 
sum should be assigned to B. in full satisfaction 
of his claims against A.’s late husband, and A. as 
his legal })ersoiial representative ; that C. should 
be substituted as solicitor for A. in the suit ; and 
that all papers in B.’s possession relating thereto 
should be handed over to C. The claims of B, 
were founded on advances of mnney and on bills 
of costs against A.’s deceased Ini'-band, which 
bills had not been deiivei'cd. and on which bills 
and advances B. hadcliargeil compound interest, 
on the principle of annual rusts, in pursuance of 
a mutual agreement to that effect. Gii the 19th 
October, 1844, A., without having any indepen- 
dent professional advice, and without having any 
account rendei’ed to her by B., was induced by 
him to execute an assignment to him of the 
3,000?. in satisfaction of the aforesaid claims ; 
and soon afterwards 0. was substituted as 
solicitor for A. in the suit, and the papers in 
B.’s hands were handed over to him. In 1844 
A., in consideration of GOO/., assigned to B. a 
further interest under the compromise ; but 
this interest was subsequently, in 1851, re- 
assigned to A. on repayment of tlie *‘>00?. Before 
1845 the relation between A. and B.. of solicitor 
and client, had ceased ; and before 1846 A. had 
independent professional advice, and became 
aware of her rights in relation to the assignment 
made by her to B. in October. 1844. In 1852 A. 
filed a bill against B. to set aside the assignment 
of the 19th October, 1844. and Tit procure the 
taxation of B.’s bills of costs Held, that, 
although A. had originally, and during some years 
after 1844, a case for setting n.side the assign- 
ment of the 19tli October. 1844, yet she Iwl, 
by her own delay and conduct, subsequent to the 
relation of solicitor and client between B. and 
■ herself having ceased, and subsequent also to her 
having had independent professional advice and 
information in respect of her rights, lost her 
title to relief. Lyddon v. Monaco Jiir. (N.S.) 
637 : 7 W. E. 433.' ‘ 

Lapse of Time.] — An owner in fee of an 

estate, in 1807, agreed to sell it to his solicitor 
while the relation of solicitor and client ivas 
continuing between them. The agreement, for 
particular reasons, was not finally carried out 
till 1823. In 1826 the relation of solicitor and 
client cease(I._ The purchaser diM in 1828, and 
the vendor died in 1829, without having taken 
any steps to impeach the transaction. In 1859 
the trustee and cestnis que trustent under the 
j will of the vendor filed a hill to set aside the sale, 

, on the ground that the estate was sold at an 
' under-value, wiiile the relation of solicitor and 
; client subsisted between the parties ;~Held, that 
I lapse of time ivas alone a bar to the suit, and. as 
i it appeared that full value was given for the 
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property, the bill was dismissed, with costs. 
Clanrioarde Qlarg^ids) wlletuiing, 30 Beav. 175 ; 
30 L. J., Ch. 865 ; 7 Jiir. (N.S.) 1113 ; 5 L. T. 
168 ; 9 W. E. 912. 

The solicitor for X,, who was plaintiff in a 
suit to raise a charge on certain lands, purchased 
in the name of a trustee the lands at a sale 
under the decree, which was conducted by him 
in a manner that showed either great negligence 
or a design to depreciate the property, pid the 
proceeds of which were insufficient to discharge 
his demand for costs, without paying anything to 
X. The sale was declared Yoid on a bill hied by 
X. sixteen years afterwards, Avithoyit any proof of 
its being at an under yalue. Athms v. Delmef/e, 
12 Ir. Eq. E. 1. 

Settlement by Purchaser— Notice.] — The 

solicitor settled the estate on the marriage of his 
son ; he himself prepared the settlement for aE 
parties, which recited the documents connected 
with the purchase Held, that, although where 
a solicitor, being vendor, acts for the purchaser 
from him, his knowledge may not always be con- 
structive notice, yet such a doctrine did not 
apply to this case ; and that the son, his wife, 
and children, were bound, as purchasers, with 
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decree for specific performance. 

JBai))ford^ 10 L. T., Ex. Eq. 54. 

Onus.]— A solicitor, having agreed to pur- 
chase of his client a certain property, filed a bill for 
specific performance : — Held, under the circum- 
stances of the case, that the burden of sup- 
porting the contract lay on the plaintiff ; and 
that, whatever the rule might be in other cases, 
this was one in which demonstration of the full 
value having been given was part of the burden 
thrown on him who supported the contract ; and 
that, he not having proved that full value was 
given, the contract could not be enforced. 
Thonias Philllpjps^ 11 Jur. 80. 

Costs.] — The answer having alleged cir- 
cumstances of gross fraud and circumvention, 
which the defendant failed to prove, the court 
refused to give him his costs. Ih, 

Title — Objection to, by Solicitor.] — A solicitor 
who has been employed to advise on a title 
cannot, on purchasing the property himself, set 
up an objection which he did not think important 
when adinsing his principal. Beewv v. Slmfson^ 
Tam. 69 ; 31 E. E. 67. 


notice. 11. 

Lapse of Time — Costs.] — Three farmers, 

being entitled to land, employed as their solicitor 
in the sale of it by auction the OAvner of adjacent 
land, whose bailiff Avas one of the vendors.^ The 
solicitor prepared and settled the conditions of 
sale, and attended as a bidder at the sale, and, 
after a competition, was declared the purchaser 
of 'one of the lots.' The plaintiff, who Avas one of 
the vendors, Avas not then of age, being in his 
twenty-first year only. After attaining his 
majority, he and his brothers received from the 
solicitor sums on account of the purchase nioney, 
and let the solicitor Into possession. Nearly 
three years afteiwards the plaintiff filed a bill 
to rescind the sale -.—Held, that, there having 
been no conveyance, and there being no obstacle 
to the plaintiff recovering the land in eject- 
ment, and there having been acts of acquiescence 
on the plaintiff’s part, the bill Avas filed too late, 
and it Avas dismissed ; but, having regard to the 
relation betAveen the plaintiff and defendant, 
and the duty imposed upon a solicitor, A\dthout 
costs. Ciitts V. Salmon. 4 De Ct. & Sm, 125. 
Affirmed, 21 L. J., Ch. 750 ; 16 Jur. 623. 

Agreement for Eeversionary Lease obtained 
by Attorney from Client’s Son — Specific Per- 
formance.]— An agreement for a reversionar}’’ 
lease having been obtained by an attorney from 
the son of his employer, AAffio was remainderman 
in a settlement, under Avliich his father, Avho had 
granted the existing lease, was tenant for life : 
on a bill for specific performance the court re- 
fused under the circumstances to enforce the 
agreement. Blakeney v. Baqot^ 3 Bligh (n.s.) 
237 ; 1 Dow, 405. 


Title Depending on Purchase from Client.] — 

A title depending on the validity of a purchase 
by a solicitor from his client forced on an un- 
Avilling purchaser, on proof of the validity of 
the transaction, though given in the absence of 
the client. Sjmncer v. TojAiam-^ 22 Beav. 573 ; 

2 Jur. (N.s.) 865. 

Evidence.] — Where a purchase by a solicitor 
from a client is defended on the ground of the 
intervention of other professional assistance, it 
must be shoAvn that the neAv adviser had a proper 
opportunity of discharging his duty. But the 
intervention of a solicitor Avho is known by the 
purchaser to neglect his duty is no protection ; 
or if it appears that a solicitor, purchasing from 
his late client, is aware of neglect of duty in the 
ncAv adviser, and, especially if the purchaser 
Avithholds or suppresses from him any informa- 
tion of importance, the transaction is vitiated. 
Glhbs V. Baniel, I Giff. 1 ; 9 Jur. (N.S.) 636; 
7 L. T. 27 ; 10 W. E. 688. 

Duty of Solicitor.] — A solicitor Avho pur- 
chases from his client is bound to establish that 
the sale Avas as advantageous to the client as it 
could liave been if the solicitor had used liis 
utmost endeavours to sell the property to a 
stranger. Sjjeneer v. Tophani.^ 22 Beav. 573 ; 
2 Jur. (N.S.) 865. 

When a solicitor purchases or obtains a benefit 
from a client, he must shoAv that he has taken no 
advantage of his professional position, but has 
done as much to protect the client’s interest as 
lie would have done in the case of the client 
dealing Avith a stranger. Savory v. ICiny, 5 H. L. 
Gas. 627 ; 25 L. J., Ch. 482 ; 2 Jur. (N.S.) 503 ; 
4W. E. 571. 


Bill by Solicitor for Specific Performance — 
Evidence.] — ^Where the defendants (vendors) 
signed a contract of sale, without professional 
assistance, and the plaintiff (purchaser) is a 
solicitor, circumstances of , evidence, generally 
leading to the notion of surprise or mistake, and 
objections, otheiwise not decisive per se, will be 
sufficient to induce the court to Avithhold a 


Costs.] — ^A solicitoi’ is not incapacitated 

from purchasing from his client, but he will be 
bound to show that he paid that price for the pro- 
perty AAdiich, in the exercise of his professional 
duty, he would have advised liis client to accept 
froma thii'd person ; and, though a bill to set aside 
such a sale is dismissed, the court will frequently 
refuse the solicitor his costs of the suit. 
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Champion v. Righy^ Tam, 421 ; 1 Euss. & M. 
539 ; 9 L. J, (o.s.) Gh. 211. 

Practice.] — On a bill filed to set aside the sale 
of an estate, on the ground of fraud practised by 
the defendant on the plaintiff, the plaintiff is not 
at liberty to give evidence of the defendant’s 
having stood in the relation of his attorney at 
the time of the sale, with the view of raising an 
inference, that he had acted fraudulently by 
taking advantage of that character, the fact of 
his having been such an attorney not being 
stated, or put in issue by the bill. Williams v. 
Llewellyn^ 2 Y. &; J. 68. 

Evidence of Payment of Purchase-money.] 

— A purchase by a solicitor from a client having 
been set aside on the ground that the sufficiency 
of the consideration was not established, an 
inquiry was directed with a view to ascertain 
whether the purchase-money was paid. No evi- 
dence was adduced on the inquiry to prove the 
payment, except the acknowledgment in the 
body of the deed and the usual indorsed receipt. 
It appeared that no further evidence could be 
had, and that there was no reason to suppose 
that any evidence had been destroyed: — Held, 
that the acknowledgment and receipt were not 
sufficient evidence as against parties claiming 
under the client, and that the purchase-money 
must be considered not to have been paid. 
GTesley v. Mousley, 3 Be G-. B. cV; J. 433; 31 
L. J., Ch. 537 ; 8 Jur. (K.S.) 320 ; 6 L. T. 86 ; 
low. E. 222. 

Evidence— Onus. ]— The court does not hold 

that an attorney is incapable of purchasing from 
his client, but watches such a transaction with 
jealousy, and throws on the attorney the onus of 
showing that the bargain is, speaking generally, 
as good as any that could have been obtained by 
due diligence from any other purchaser. The 
circumstances of the employment may be con- 
sidered, and the amount of influence estimated. 
Risani v. AU.-Oen.fov Gihr altar. L. E. 5 P C 
516 ; 30 L. J. 729 ; 22 W. E. 900.' 

Lapse of Time.]— The burden of sustain- 
ing a purchase by a solicitor from his client, at 
least within twenty years from its date, is on the 
solicitor. Gresley v. Monday, 4 Be G. & J. 78 ; 
28 L. J ., Ch. 620 ; 5 Jur. (N.s.) .“>83 ; 7 W. E. 427. 

Buring the continuance of the relation of 
solicitor and client the same weight ought not to 
be given to lapse of time as wdren no such relation 
exists. J/;. 

Evidence— Onus— Taxation after Long 

Time.]— On a question of the propriety of a pur- 
chase by a solicitor from his client, it is the 
geiieial lule that the onus of showing the trans- 
action to have been fair lies upon the solicitor, 
but the nature and degree of the evidence re- 
quired for that purpose will vary according to 
the mode of employment of the solicitor, and to 
the influence which his position mav appear to 
have given him either as to costs or otherwise, 
in sucIl a case, where the price was shown to 
havm been fair with reference to the surface 
value of the land (which alone was usually 
looked to in purchases in that part of the 
country), but, shortly after the purchase, the 
coal, winch was known to both parties to be 
under the soil, acquired great additional value 
II om the formation of a railway, the transaction, , 


wffiich had taken place seventeen years before the 
bill was filed, was sustained, althoiigli a large 
part of the consideration wms a bill of costs due 
to the solicitor, for which a previous mortgage 
had been given ; but the court referred the ' bill 
to the master, to inquire whether there were any 
and what items improper and such as -would not 
have been aEowed upon taxation, the court 
reserving further directions. JEdioards v. J/c?/- 
rieli, 2 Hare, 60 ; 12 L. J., Ch. 49 ; 6 Jur. 924. ' 

Kelationship of Solicitor and Client.] — 

Although the relationship of attorney and client 
may exist, yet, if it has no existence in hac re, 
the rule with regai’d to the onus of proof ma\'’ no 
longer be applicable. I/j. 

Setting Aside — Production of Deeds.] — 

A suit wms instituted by a cestui qiie trust, to set 
aside a sale by trustees to their solicitor. The 
solicitor submitted to give up the purchase on 
repayment. He admitted the possession of the 
title-deeds, but resisted their production, unless 
the plaintiff consented to repay tlie purchase 
money, saying that the title \vas bad, and that 
the plaintiff w^ould have the powair, as he liad 
the inclination, to expose the title, in case he 
abandoned the suit : — Held, that the solicitor 
was bound to produce the deeds. Shalleross v. 
Weaver, 12 Beav. 272. Affirmed, 2 Hall A Tw'. 
231 ; 19 L. J., Ch. 450. 

— — Setting Aside — Costs.] — A primary decree 
having set aside as an absolute conveyance an 
assignment of lands by a client to his solicitor, 
wfliich, however, was ordered to stand as a., 
security for the amount to be ’found due to the 
latter at its date for cash advances and costs : — 
Held, that the solicitor should pay the costs of 
the suit up to and including the "first hearing, but 
that each party should bear his o-wii subsequent 
costs, it appearing doubtful, on the taking of the 
account, whether there was not still a small 
balance due to the solicitor at the date of the 
final decree. Shamon v. Casey, Ir. E. 8 Eq. 
307. 

-- Discharging Solicitor.]— The court re- 
fused to discharge the solicitor in the cause from 
a purchase before the master, with a "vdew to 
prevent a sale at under value. JSelthorpn v. 
Pennyman, 14 Ves. 517. 

. Absolute Covenant for Title — Eestraining 
Action on Covenant.] — When a solicitor, acting 
on behalf of both parties, prepares a conveyance 
to himself containing an absolute covenant for 
title on the part of tlie vendor, when he knows 
or must be taken to have known that his title 
was detective, he will be instrained by perpetual 
injunction from proceeding with an action on 
the covenant. Williamson v. Moria?‘ty. 19 W. R. 

bio. 

i. ~~ — To a bill seeking a declaration 

tiiat a purchase by a solicitor of an annuity 
charged on his client’s estate was made with the 
client s money, or that the client -was entitled to 
he benefit of the purchase, and for consequential 
reiiet, registered judgment creditors of the client 
are not necessary parties. M,rd v. Tennant, 3 

; 7 Jm-. Cn.s.) 

blo ; 9 . E. 674. 

““ Eorm of Decree.] — purchase was set 
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aside on the ground that the purchaser was at 
the time solicitor for the vendor, and the judg- 
ment directed the usual accounts of diis .receipts 
during his possession : — Held, upon the balance 
of authority, that the decree must order him to 
account for such 'sums as, but for his wilful 
default, he might have received, though the bill 
did not charge wilful default, nor pray relief in 
' respect thereof. Adams v. Sivorde}\ 10 L. T. 49; 
12 W. K. 615. 

' e. Mortgages. 

Generally — For Bebt due or Services ren- 
dered.] — A security which has been given to 
an attorney by his client for a debt really due, 
or as a reward for services already rendered, will 
not be set aside in equitv. ClmhniY. BalbyA^ 
Y. & 0. C. C. 170. 

On Settled Account.] — Where the soli- 
citor and client settled an account, and a 
mortgage security was given with covenant to 
pay ; and the solicitor having sued on the cove- 1 
nant, the defendant filed a bill, impeaching | 
the transaction on the ground of undue iniluence, i 
error, fraud, and suspicion, which was denied by ; 
the answer ; an injunction refused, with costs. ! 
Jones V. lioherts, 9 Beav. 419. I 

For Balance of Account.] — Where a ; 

solicitor has lent money to his client and taken I 
a mortgage for the balance appearing to be ' 
due to him by certain accounts in \vhich the 
items of his demand are specified, the court 
will not, merely because the parties stood in the 
relation of solicitor and client, deprive the mort- 
gagee of any part of the benefit of his security. 
Sampson v. Meoll, 6 L. J. (o.S.) Ch. 22. 

Mortgage— Settlement — Account.] — Bill 

for general account lies against a solicitor and 
agent taking security without a settlement of 
accounts. Betillln v. Gale^ 7 Yes. 584. 

Security for Bebt due from third Person.] 

— A solicitor is not at liberty to deal with his 
client for a security for a debt due to him by a 
third person, without giving to his client all the 
information he possesses connected with his 
demand and the nature of his security. Higghis 
V. Joyce^ 2 Jo. A Lat. 282. 

Special Provisions in.] — ^AVhen a soli- 
citor takes a security from his client, the 
Court will not give effect to any stipulation, if j 
unusual and disadvantageous to the client, such i 
as postponing the right to redeem or to pay ofi: I 
the debt for twenty years. Cowdry v. Bay^ 1 
Giff. 316 ; 29 L. J., Ch. 39 ; 5 Jur. (N.S.) 1199 ; 

1 L. T. 88 ; 8 W. K. 55. 

Stipulations for commission on receipt of rents 
and conversion of arrears of interest into princi- 
pal, inserted by a solicitor mortgagee in a mort- 
gage deed prepared b}diimself, and insisted upon 
by him as the condition of any further advance 
to his client, will not be allowed in taking the 
account between the solicitor, as mortgagee in 
possession, and his client in a foreclosure suit. 
Eyre v. Snghes,^^ L. J., Oh. 395 ; 2 Ch. D. i 
148 ; 34 L. T. 211 ; 24 W. B. 597. 

Unusual Provisions in.] — The owner of 

leasehold property, part of which was subject 
to six mortgages, was threatened with an im- 
mediate sale by the third mortgagee of the 
greater part of it, w^ho had bought in the second ' 


mortgage, and was in treaty for the purchase of 
the first. The defendant, a solicitor, advanced 
the money needful to pay off the mortgagee and 
prevent a sale, stipulating that the whole of the 
mortgages should be paid off, and that he should 
have a mortgage for the total sum paid by him, 
including costs of the different mortgagees, to 
bear interest at the rate of 6h per cent., the first 
and second mortgages having previously been at 
5/. per cent. He also stipulated that the mort- 
gage should include a separate property which 
was in mortgage at 5Z. per cent., and that he 
should be entitled to costs as it a client had been 
mortgagee. All these stipulations were distinctly 
explained to the mortgagor, and were carried 
into effect by the mortgage deed. In an action 
for redemption brought by the mortgagor : — 
Held, that as the unusual provisions had been 
fully explained to the mortgagor, they were 
binding upon him, except that, as to the 
additional property, which had been iticluded 
solely for the mortgagee’s own protection, the 
additional rate of interest must be disallowed. 
Jones Y. Zinton, 4:4: L. T. ()01. 

Omission of Usual Provisions.] — ^A solici- 
tor advanced money to his client on a second 
mortgage, in which was inserted a power of sale 
exercisable at any time without the usual proviso 
requiring that notice should be given, or some 
interest should be three months in arrear ; and 
it was not shown that he explained to the client 
that the power was not in the usual form. The 
solicitor afterwards took possession, and for 
several years received the rents, which, together 
with some payments made by the mortgagor, 
exceeded the interests on both mortgages. He 
then sold the property without notice : — Held, in 
an action by the mortgagor against the solicitor, 
that the omission from the power of sale of the 
usual qualifying clause was a breach of duty, and 
that the mortgagee was liable in damages as for 
an improper sale, unless it could be shown that 
some interest was three months in arrear ; and 
whether the absence of explanation did not make 
it improper even if there was interest in arrear, 
quasre. Coekhirn v. Ed/wards^ 51 L. J., Ch. 46 ; 
18 Ch. D. 449 ; 45 L. T. 500 — C. A. Affirming 
29 W. R. 136. ■ 

Costs by way of Bamages.] — Held (rever- 
sing the court below), that the difference between 
party and party costs and solicitor and client 
costs of the present action could not be given to 
the plaintiff by way of damages. Ih. 

Champerty — Mortgage taken by Solicitor 
through a Nominee.] — T., being rightfnl heir 
to lands, employed L. as his attorney to prosecute 
his claims, on the terms that he should have, in 
lien of all claim for costs, one-third of the estate 
which might be recovered. The proceedings 
being successful, L. entered, as agent of T., 
into possession of the rents and profits of the 
estate. L. afterwards pressing for a settlement 
of his claims, T. required an advance by way 
of mortgage, and applied to L. for it. L. refused 
to advance any money himself, hut procured G. 
to advance the necessary amount for payment 
of his own claim and a further advance to T. 
A mortgage was executed by T. to G,, with a 
power of sale. Immediately after the mortgage 
L. procured from T. an authority to pay 120^. for 
the purpose of obtaining the title-deeds, which 
remained in the possession of a solicitor to the 
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wrongful heir, who claimed a lien thereon for 
120L for costs. Shortly after this, notice was 
given by G-. calling in the mortgage money; 
and, default being made, the power of sale was 
exercised, and the lands advertised for sale. It 
turned out that Gr. was merely a nominee for L., 
and had advanced no moneys of his own, and 
that L. had concealed this fact, and the fact 
that the original retainer was void for cham- 
perty Held, therefore, that the agreement and 
retainer were void ; and that the mortgage must 
be cut down, and stand as a security for so 
much only as was justly due from T. to L. 
Thomas v. Lloyd^ 3 Jur. (N.s.) 288. 

A great part of the amount consisted of bills 
of costs ; but interest at 4Z. per cent, was 
directed. Ih. 

Notwithstanding very suspicious circum- 
stances, the 120(G was allowed to be added by 
L. to the other sums due to him. It. 

Solicitor acting as Agent and Advancing 
Money.] — Attorney acting as agent for mort- 
gagor and mortgagee in mortgage, and as agent 
and quasi banker for mortgagor, will not be 
.allowed to charge the mortgaged premises with 
a greater sum (although actually advanced by 
him on account of his principal and client, and 
within the amount of the sum to be borrowed 
on mortgage) than shall be proved to have been 
really paid to him in money by mortgagees on 
account of, and as agent for, the mortgagor ; 
nor will the most minute fraction advanced by 
him to make up the integral sum of money be 
allowed to stand as a charge on the estate. 
Lewis V. Morgan, 5 Ihice, 42 ; 4 R. R. 860. 

Bond for Money Lent— Kepayment out of 
Money received for Debtor.] — M., the solicitor 
and agent of L., having been paid all his costs, 
&c., as such, lent L. the sum of 50()Z. (for which 

L. gave his bond), which he was to rei)ay himself 
out of a sum of OOOZ., a line for abuse which he 
was to receive for L. M. received the 600Z., and 
retained thereout 500Z., and, L. dying soon after, 
he entered judgment on the bond, and assigned 
it for the full amount which the assignee claimed 
out of L.'s estate. The trustee of L.’s will pro- 
duced a letter of M. setting forth the agreement 
as to the loan, ami praying that M. should be 
ordered to pay over the 500Z. so retained by him, 

M. denied the letter to be genuine, and an issue 
wns directed ; and, the jury fimling that it was 
in his handwriting, the court orderal M. to pay 
over the amount of the bond, and all costs of the 
issue, petitions, &c. Luche v. Murjghy, 3 Ir. 
Hq. R. 373. 

Composition Deed with Creditors, of whom 
Solicitor is One— Failure of Debtor to Comply 
with Terms,] —A person, being embarrassed in 
Iris circumstances, enters into a composition with 
his creditors, one of whom is his solicitor. The 
solicitor prepares and (with the other creditors) 
executes the deed of composition, by the terms 
of which the debtor is to pay 1,500Z. to his 
creditors by instalments, and to insure his life 
for that amount, and, on failure of such payment 
and insurance, the deed is to be void. There is 
no evidence that the solicitor ever explained to 
his client the nature of the legal and equitable 
obligations imposed on, him by the deed, or ever 
instructed him that the covenants in it were to 
be strictly performed, or that he, the solicitor, 
was bound by it ; , but there is evidence of a 


private understanding between the solicitor and 
the client, that the solicitor,' notwithstanding 
the deed, shall be paid in, full. The debtor fails 
to, insure his life for the whole 1,500Z. His 
solicitor cannot, as between himself and his 
client, insist upon this failure as ground for 
avoiding the dfeed. Wyatts v. Hyde, 2 Coll. 368 ; 
10 Jur. 127. 

Incumbrance Bought Up at Undervalue — 
Solicitor taking Second Incumbrance — Priority. ] 

— The heir-at-law, who was also the personal re- 
presentative of a deceased debtor, purchased up 
an incumbrance on the estate for less than the 
sum due on foot of it : — Held, under tlie circum- 
stances, that he was entitled to the full amount 
of the sum secured by it, as against a subsequent 
incumbrancer, a solicitor, who advised the pur- 
chase as a means of providing for the heir, and 
did not disclose that the purchase would enure 
to his own benefit. Bayly v. Willilns, 3 Jo. & 
Lat. 630. 

Solicitor taking Assignment of Legatees’ 
Interest — ^Rate of Interest.] — F., who acted as 
solicitor to trustees and executors, and also to 
some of the legatees, under a will, took assign- 
ments, absolute in terms, from the legatees of 
their reversionary interests, the consideration 
being smaller than the actual value of the 
interests assigned. F. died insolvent, and in 
the administration of his estate a question was 
raised as to the rate of interest to wdiich the 
estate was entitled in respect of these advances 
to the legatees, as it was admitted that the 
assignments could not be treated as absolute, 
but only as securities for the moneys advanced : 
— Held, that interest at the rate of 5 per cent, 
must be allowed, though no general rule could 
be laid down as to the rate of interest to be 
allowed in cases of the kind. Uns worth, In re, 
12 L. T. 49. 

Solicitor taking Mortgage from Client on 
Different Terms from those on which he Procures 
one for Client.] — When a soiiciTor had procured 
a loan of money on mortgage for his client, and 
the mortgage deed contained mutual stipulations 
that there should be ]io redemption and no fore- 
closure, provided the interest was regularly paid 
for five years, and the solicitor afterwards took 
from his client a mortgage -which did not contain 
this provision : — HelcL, that he -was not entitled 
to proceed upon this mortgage within the five 
years. Lawless v. Mawifield, 1 Hr. k Wdar. 557 : 
4 Ir. Eq. R. 113. 

For Debt Due and Professional Services.] 
— A client executed a mortgage to his solici- 
tor to secure the payment of 2,500Z. The deed 
recited that the former was indebted to the 
latter both for professional services and for 
money advanced on account, the amount of wdiich 
was not at that time precisely ascertained, or 
immediately ascertainable, but "which was com- 
puted, and was agreed to be taken, at the above 
sum, as the parties thereby admitted. In con- 
sideration of the sums mentioned in the deed, 
and also of 2,500Z. expressed to he justly due and 
owing from the client to the solicitor, "estates of 
the former were conveyed to the latter, but 
subject to a proviso for redemption. In the 
transactions the sole professional adviser of the 
client, who was a sufferer from disease, and lived 
in close retirement, was the solicitor, and it was 
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not shown that aiij third person was called in 
upon the occasioiL The executors, after the 
client’s death, filed a bill, pra3dng for a declara- 
tion that the deed ought to stand as a secnritj^ 
for such amount as could be shown and proved 
to be justly due, and that the solicitor might be 
ordered to make out and deliver proper bills of 
costs. By his answer the solicitor set forth 
accounts of receipts and payments made by him, 
but showed no balance due to him on the cash 
account ; and he submitted, that from lapse of 
time he could not set forth full and accurate 
bills of costs, and that, by the terms of the 
deed, he was not lawfully bound to set forth 
any : — Pleld, that as the relation of solicitor 
and client was subsisting between the parties, 
that relation constituted an imperfection in the 
ability of the client to consent to the transaction. 
Morqajh v. Higq 'nis, 5 Jur. (N.S.) 28fJ ; 7 W. R. 
273.' 

Held, also, that as there were no circum- 
stances occurring in the case to remove the 
pressure arising from the existence of that 
relation, the executors were entitled to the 
relief prayed. J&. 

Mortgage of Settled Charge to Solicitor having 
Notice — Setting Aside.] — Where by a post- 
nuptial deed, a sum of money which had been 
charged on land, and was the property of the 
wife, was settled in trust for the husband for 
life, remainder to the wife and their issue ; and 
the husband, after the death of his wife, joined 
by the issue, mortgaged the entire charge to 
A. and B., who at the time were solicitors for 
him and his issue, and who had notice of the 
settlement ; the mortgage deed was set aside as 
far as it affected the issue, it being fraudulent 
as against them. [As/ie v. Lowe, Hajn & J. 287. 

Other Cases— Mortgage procured by Solicitor 
from Client by Misrepresentation, assigned to 
Innocent Transferee.] — A solicitor having by 
misrepresentation procureil his client to sign a 
deed of mortgage of estates, which the latter had 
purchased by auction, afterwards assigned the 
mortgage so obtained to another client to secure ' 
a sum of money advanced, the assignee taking 
the assignment without notice of the fraud, but 
without the concurrence or communication with 
the mortgagor. The solicitor subsequently ab- 
sconded, and was declared bankrupt. The court, 
on a bill filed by the mortgagor, and supported 
by his own personal evidence only of the par- 
ticulars of the fraud by which his signature to 
the deed had been obtained, directed the deed to 
be delivered up to be cancelled, the defendant, 
the assignee of the mortgage, having declined to 
cross-examine the plaintiff, and the collateral 
facts bearing on. the case tending to corroborate 
rather than impeach the plaintiff’s evidence. 
Vorley v. Cooke, 27 L. J., Ch. 185 ; 4 Jnr. (N.S.) 3. 

Bill of Sale improperly Obtained, one 

Solicitor advising both Parties.] — 0., a solicitor, 
not at that time acting in his professional cha- 
racter, advanced to Miss R. monej^on the security 
of bills of exchange, believing her, on her own 
representation, to be a person of wealth and 
family. On the 20th Februarjq for the first 
time, he discovered that she was in insolvent cir- 
cumstances and without expectations.. She had 
been , taken in custody on a capias on the 17th 
February, and discharged on the ISth on a 
special" bail-bond. On the 20th she was in cus- 


tody of the police under a magistrate’s warrant. 
She was also on the same da}^ arrested under a 
capias to hold her to bail at the suit of a creditor, 
the plaintiff. She remained at her own house, 
in charge of a policeman, being confined to her 
bed by illness. On the 21st B., an auctioneer, a 
client of C., agreed on C.’s proposal to advance 
Miss R. 863Z., on the security of a bill of sale of 
the furniture in the house. B. himself valued 
the furniture on the 21st and 22nd ; and on the 
latter day the bill of sale was executed by R., 
who was still in custody. The evidence showed 
that the 86;H. was never in the hands of Miss R. 
as a free agent. B. stated that C. informed him 
to the effect that Miss R.’s connections were in 
the highest degree respectable, and that he 
believed that her embaiTassmeiits, and the pro- 
ceedings in respect of which the policeman was 
there, were such as she would be relieved from 
by an advance on her finiiiture. C. was the only 
professional adviser of both parties in the trans- 
action : — Held, that the bill of sale was unduly 
and improperly obtained, and must be set aside, 
but without costs, as the bill contained unsub- 
stantiated charges of fraud against B. Si/Jm v. 
Bund, 4 L. T. 859, 

Agreement by Husband to charge Pro- 
perty of Wife, for Debt due to Solicitor— Assign- 
ment, to Solicitor, of prior Charge.] — Heredita- 
ments belonging to the plaintiff' were, upon her 
marriage with W. in 1831, vested in trustees, to 
the separate use of the plaintiff for life, with 
remainder to the use of such person as she should 
appoint ; and in default, in trust to paj’" the rents 
to or permit her to receive the same for life ; and 
after her death, to the use of her husband for life, 
j with remainder to the children. At the date of 
the marriage the hereditaments were subject to a 
term of 1,000 years, created to secure 300Z, and 
interest, but such sum had long been paid off, 
although no assignment of the term was made. 
In Mai'cli, 1833, the hereditaments were, by the 
plaintiff and her husband, appointed to secure 
250Z. and interest, and the term was assigned to 
a trustee to secure the payment, and subject 
thereto, in trust for the person, entitled to the 
equity of redemption. The husband died in 
October, 1836, and the plaintiff shortly after his 
death paid off the 250Z. In March, 1837, the 
plaintiff charged the hereditaments with the 
payment to T. of 400/. and interest, and the term 
was again assigned to a trustee for .him, and 
subject thereto, in trust for the person entitled 
to the equity of redemption. In February, 1838, 
the plaintiff married XJ., but no settlement was 
then made ; and in October, 1838, the 400/. due 
to T. was paid off, and the deed of March, 1837, 
and the title-deeds of the hereditaments, were 
given up to XJ., but no reconveyance of the here- 
ditaments, or reassignment of the term was made, 
U. delivered the deeds to his solicitor B., to 
whom, as alleged, he was indebted to a large 
amount; and in Februarjq 1841, U., by deed, 
agreed with B. to charge the debt upon the here- 
ditaments. The plaintiff did not execute the 
deed of February, 1841. The greater part of the 
debt due to B. was for. costs incurred in defend- 
ing a suit, finst, on behalf of the plaintiff', and 
subsequently of herself and her husband. In 
1843 B. entered into possession of the heredita- 
ments, and' had since continued in such posses- 
sion. Although all principal and interest due to 
T. hUid been paid,. yet it was alleged that be, as 
mortgagee, had paid 175/. for costs, which he was 
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entitled to recover under the mortgage security ; 
and in September, 1854, he, in consideration of 
401., assigned this debt to B., and conveyed the 
hereditaments to him to secure the amount due 
to him. U. died in December. 1855, and shortly 
afterwards the plaintiff filed a bill to have the 
deed of February, 1841, declared void, that B. 
was not entitled to any larger sum than 40Z., and 
that in taking the accounts he would not be en- 
titled to be paid the sum alleged to be due, and 
secured by the deed of 1841 : — Held, that B. was 
entitled to the principal and interest secured by 
the deed of 1841, and also to the 40Z. and interest 
from September, 1854 ; to his costs of the suit 
and in defending his mortgage title ; and that 
the deed of March, 1837, and the amount due 
thereon to T., were to stand as security for the 
payment of the amount found due to B. ; and 
the court ordered an account against B. as mort- 
gagee in possession. JVelson v. Booth, 3 Jur. 
(K.S.) 951 : 5 W. E. 722. 

Solicitor acting in Partnership negotia- 
tion not disclosing Mortgage.] — The plaintiff, 
in 1865, entered into partnership with L., the 
terms being that L. slionld bring in as capital 
the business premises, to he taken at a valuation, 
and so much money as might he requiind to make 
up (5,000/., and that the plaintiff should bring in 
6,000/. and pay a premium to L. C. acted as 
solicitor for L. in this transaction, and furnished 
the valuer with the particulars of his interest in 
the business premises. Four years afterwards L. 
became bankrupt, having drawn all his capital 
out of the partnership, and being in debt to it at 
the time ; and G. then informed the plaintiff 
that he and his brother held a mortgage on L.’s 
interest in the business premises for 850/., the 
sum advanced being trust money. This mortgage 
had been created before the partnersliip "was 
agreed, upon, and neither C. nor L. had ever 
mentioned it to the plaintiff’, nor was it noticed 
in tjie particulars furnished to the valuer, and 
the interest had been paid upon it by L. in cash, 
or by cheques on his private account Held’ 
that C. was bound to make good to the plaintiff 
the amount of the mortgage and any interest 
which he might have to pay on it, and that he 
must pay the costs of the suit. Sterry v. 

40 L. J., Ch. 595 ; 25 L, T. 10 ; 19 W' R. 964. 

Enforcing Security.]— Where a solicitor took 
from his client a security on a sum of inonev 
charged upon the estate of the principal debtor, 
for the recovery of which the client was then 
prosecuting a suit in equity, and did not disclose 
to him the circumstances connected with that 
estate, and particularly that he, the solicitor, had 
other_ demands affecting it, a hill to enforce that 
security was dismissed with costs. Higgins v. 
Joyce, 2 Jo. & Lat. 282. 

Practice — Terms of Relief — Payment into 
Court.]— The ordinary rule that the court will 
not grant an interlocutory injunction restrain- 
ing a mortgagee from exercising his power of 
sale except on the terms of the mortgagor pay- 
ing into court the sum sworn by the mortgagee 
to be due for principal, interest, and costs, does 
not apply to a case where the mortgagee at the 
time of taking the mortgage was the solicitor of 
the mortgagor. In such a case the court wdll 
look to all the circumstances of the case, and 
will make such order as will save the mortgagor 
from oppression without injuring the security of 


the mortgagee. Maoleod v. Jones. 53 L. J., Gli. 
145; 24 Ch. D. 289; 49 L. T. 321; 32 W. H. 43. 

Production of Mortgage Deed ordered.] 

— In a suit to set aside a mortgage deed, as 
having been obtained b}" the mortgagee iintler 
circumstances of pressure and surprise, which, 
alleged circumstances were, however, denied by 
the "answer of the mortgagee, tlic court, upon 
motion, ordered the production of tlie mortgage 
deed, it appearing that the mortgagee was a 
solicitor, and that he had been tlie tiiortgagee's 
only professional adviser in the transact ion. 
BcivisY. Parry. 1 Giff. 174; 27 L. J., Gli. 294; 

5 Jur. (K.S.) 758 ; 6 W. II. 171. 

Account.] — The defendant, a solicitor- 

mortgagee, took from the mortgagor ati ;nithority 
to receive the rents of the property aceriiing due 
at the date of the mortgage, and in fact reeuiveil 
the rents from that date. He sold soiiiu ch' the 
properties included in the mortgage, inidei' his 
power of sale, and contractetl f(.»r tiie sale of 
another at a price which appeared ijii the evi- 
dence to be below its value: the last-mentioned 
sale was not completed, owing to the pendency 
of the action : — Held, that tlie Tnortgacor vras 
entitled to an account in the usual ftirm as 
against. a mortgagee v'ho has entered into iios- 
session before there was any interest in arrear, 
and that the sale not yet completed must he set 
aside. An account of costs in res[ieet of several 
abortive sales, and of tlie sales finally carried 
out, which had been signed by the defendant 
without any independent advice, ■was ordered to 
be reopened and taxed. Jones v. Linton. 44 L. 
T. 601. 

Mortgage to stand as Security for 

Amount found due.] — A mortgage, to secure 
moneys alleged to be advanced and also ceitaiii 
costs, ordered to stand as security only for wiiat, 
on taking a general account, should lie found 
due, it appearing that the defendant on taking 
the security produced to his client no stated 
account of" the amount due. and liad kept no 
record of the ti’ansactions ; and the solicitor, 
having in his answer made inisstateniciits as to 
some of the items, was ordered to pay the costs 
of the suit to the hearino’. Baris 'w Parry, 
1 Giff. 174 ; 27 L. J., Ch. 294 ; 5 Jur. (K.S.) 758 ; 

6 W. R. 171. 

Taxation, Relief on.]— A. was an illi- 
terate person, and E. formmly acted as his 
solicitor. After some years A. called upon B. to 
furnish a bill of costs, it being his practice, by 
consent, to charge his clients with a gi'oss sum, 
instead of delivering a bill of costs. "Aii order 
to deliver a bill of costs was obtained, and B. 
furnished a cash account of receipts and pay- 
ments, consisting of several items, one of which 
was his bill of costs, and showing a balance of 
83/. due to him from A. One of the items for 
which he had taken credit was a sum of 300/. 
and interest. The taxation wms being proceeded 
with, and the master having allowed most of the 
items on the bill of costs, A. began to dispute 
the items in the cash account, but did not at 
first impugn the 300/. Some months afterwards 
he disputed the item of 300/. and interest, w^hich 
was shown by B. to have been secured by a 
mortgage of A. to B. This mortgage was after- 
w^ards trarisferred, and the debt discharged. The 
master denied the right of A. to dispute this 
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item, whereupon lie denied that he had ever 
executed such a deed. A. afterwards filed a 
bill, alleging that he had never received the 
consideration money for the mortgage deed 
(which was alleged by B. to have been made up 
of vmrious payments made on A.’s behalf by B., 
and a sum of costs), and prayed for an account 
of the receipts and payments of B. on behalf of 
A., and that, if necessary, the mortgage deed 
might be declared not binding on A. : — Held, 
that as A. had alrendy had the investigation to 
which he was entitled in equity, and the result 
of that investigation had been not to disturb a 
single item in the account, no further relief 
could be given to him. Judd v. Ollard., 5 Jur. 
(N’.S.) 755. 

Evidence.] — B. had taken an acceptance 

and two I 0 U’s of A., as acknowledgments of 
sums due to him, which were afterwards included 
in the mortgage debt : — Held, in the absence of 
anything to throw discredit on the holder, that 
these acknowledgments must be taken as primd 
facie evidence of the advances. Ib. 

f. vSale to Client. 

Setting Aside.] — Sale of annuity by attorney 
to client set aside under circumstances. Glhsou 
V. Jeycs^^ C Ves. 266 ; 5 B. R. 295. 

A solicitor, who was employed to procure an 
investment for a sum of money, sold to his client 
ground rents at eighteen years’ purchase, for 
which he had paid but fifteen years’ purchase. 
There being no evidence that the solicitor had 
communicated to his client the price which he 
had given, nor even the fact that ].ie was vendor : 
— Held, the sale must be set aside. DriseoU v. 
Bromley^ 1 Jur. 238. 

A. B.J being desirous of raising money to enable 
him to prosecute his claim to a fund in court, 
applied to a solicitor for that purpose. An agree- 
ment was executed, by which the solicitor agreed 
to lend 1,000^., and A. B. agreed to purchase 
from him some land for 6,000/. (ten times its 
value). The land was conveyed, and the funds 
in court mortgaged by A. B. for the 6,000/. ; but 
the 1,000/. was not advanced at the time. The 
court, on the ground of the gross inadequacy of 
value, coupled with the other circumstances of 
the case, set aside the whole transaction with 
costs. Coclidl V. Taylor^ Collett v. Preston, 
Preston v. Collett, 15 Beav. 103 ; 21 L. J., Ch. 
515. 

Sufficiency of Value.] — Inadequacy of 

•value, though it is not by itself a sufficient 
ground for avoiding a sale, is yet of great weight 
when coupled with circumstances of oppression. 

Ib. I 

The court looks with suspicion at the evidence 
of value derived from the mere opinion given 
by surveyors, unsupported by any other circum- 
stances. Ib. 

Retaining Purchase.] — Purchaser from his 
solicitor, who impeaches the sale, cannot retain 
his purchase at a valuation. Driscoll v. Bromley, 
1 Jur. 238. 

. Sale fo Company.]— A firm of solicitors pur- 
chased leasehold property, and soon afterwards 
they formed a company (of which they were 
appointed the solicitors) to take over the pro- 
perty, which they sold to the company at a price 


greatly in excess of that which thej’’ had paid 
for it : — Held, that no fiduciary relation having 
existed between the parties at the time when the 
solicitors purchased the property, and there 
having been no fraud, concealment, or misre- 
presentation on the part of the solicitors, and all 
the then members of the company having been 
fully aware of the facts, the sale could not be 
opened, and the solicitors were not account- 
able for the profit made on the transaction. 
MasonJ Hall Tavern Co. v. Nolies, 22 L. T. 
503. 

T., a .solicitor, acting for the promoters of an 
intended company, with an understanding that 
he should be its solicitor when formed, entered 
into arrangement with R., who had purchased 
property suitable for the company as a specu- 
lation, that such purchase should be on their 
joint account, and that all negotiations relating 
to the property should be in the name of R. 
alone, and that the name of T. should not 
appear. The company, whilst T.’s interest in 
the property was concealed from it, and under 
the advice " of the firm in which he %vas a 
partner, purchased from R. a portion of the 
property at a sum larger than the price paid 
by R. and T. for the whole, and the profit was 
divided between them. The company after- 
wards discovered the circumstances under 
which the sale had been made to it : — Held, 
that the company was entitled as against T. 
to the benefit of his contract with R., so far as 
related to the premises sold to them ; and that 
T. was entitled to receive from the company 
only the difference between the sum paid by 
him for his share of the property and the value 
of the portion of the property retained by him, 
and that the surplus wdiich had been paid by 
the company to him must be repaid with in- 
terest at the rate of 5/. per cent. Tyrrell v. 
Bank of London, 10 H. L. Cas. 26 ; 31 L. J., 
Ch. 369: 8 Jur. (N.s.) 840 ; 6 L. T. 1 : 10 W. R. 
359. 

e. Medical Adviser. 

Relief.]— Relief, on the principle of correcting 
abuses of confidence, given against the liability 
of the maker of a promissory note taken from 
a poor patient on the occasion of a change in 
his position in life by his medical attendant 
without any account having been rendered, 
and for an amount beyond wdiat was due for 
his attendance on the most extravagant scale 
of charges. Billage v. Soutkee, 9 Hare, 534, 
S. C., nom. Billing v. Soutkee, 21 L. J., Ch. 472 ; 
16 Jur. 48, 188. 

The plaintiff was held entitled to a declaration 
that the note should stand as a security only for 
the amount due for medical attendance on the 
I plaintiff. Ib. 

Setting Aside.] — Upon a suit for the delivery 
up of a bill of exchange for 262/. 10.s‘., accepted 
by an aged captain in the navy in favour of a 
dentist, the latter, by his answer, stated the con- 
sideration for the bill to have been a verbal 
agreement, that the dentist would, during the 
captain’s life, attend to his teeth, and supply 
him with new ones as occasion might require : — 
Held, that the captain’s executors, were entitled 
to have the bill delivered up. Alleii v. Dams, 
4 Be a. & Sm. 133 ; 20 L. J., Ch. 44. • 

A patient executed instruments, whe.reby 
he secured to the defendant, his surgeon, an 
. annuity of lOO/. during the life of the de- 
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fendant, in consideration that the defendant 
would live with him and give him the benefit 
M ms professional assistance during his life. 
DOiir dajs before the execution of these instru- 
ments,^ the defendant cilled in an eminent 
physiman to visit the patient, who stated to 
the defendant his opinion that the patient 
could not recover nor live long : and about 
the same time the defendant expressed to a 
witness in the cause that the patient could 
not live more than a month or six weeks. 
Ihese instruments cannot be maintained, even 
It the patient were of sound mind and capable 
of business, PojAam v. Brooluu 5 Buss. 8- 6 
L. J. (o,s.) Cb. 184. 

Agreement obtained by a surgeon from a 
deceased patient, set aside upon the ground that 
the court was satisfied that the patient never 
did agree to or intend to direct what in the 
alleged agreement he was represented as agreeino- 
to and directing, and that his signature if 
genuine, must have been obtained bv fraud or 
under such circumstances as rendered the duty 
of a court ot equity to protect the patient and his 
estate from being prejudiced by it. Dent v 
■* ^ 

_ A deed purporting to be a conveyance bv wav ! 
ot sale ot real estate from an aged and infirm < 
person to li:s intimate friend and medical atteii- t 
for fraud, the money apparently t 
paid at the execution of the deed having been r 
provided by the grantor for the purpose, and the t 
transaction having been kept seofet from the c 
household and family of the grantor, ffiisvn v t 
iJimeZZ, 2 Y. & C. C. C. 104 “ 7 Jur. 875. 1 

rlpfrl a voluntary 

favour ot a person ivho had attended him as 'V 
’■’'® dividends of some 1 

OToftn?^ the deed were fully explained to the o 
ft furl’ solicitor, before he e.xecuted s; 

It, and that no undue influence had been t' 
exercised over him. v. Sim si 

2 t ' E. ® C*’- '88 i ■" 

salt “I®.*®?' “nil obtained an agreement for the pi 
sye ot land from his patient, an aged and infirm h 
man ; the testimony as to the value of the »ro- ol 
perty was very coiiHicting. The court beiiii of n 
opinion that the patient was aware of the nature re 
ot the contract into which he was eiiterino- w 


■t situation to become the -agent and manager of 
t the testator’s temporal affairs, and, while holdiim 
5. those opposite characters, becomes a donee of 
- very large gifts under the testator’s wil], there 
t IS strong ground made out for iiKmirv as to 
I y^^^^e>fliience. v. S/ieri^ueL 4 Y 

t oi (J. o58. 
t 

I Assig-nment for Benefit of Convent.l—Where 

1 A., being about eighteen years of age, and 
. possessed ot considerable real and riersoiial iiro- 
^ perty, entered a convent, whether as postulant or 
s pupil was controverted, but upon an agreement 
' on the part of the nuns that she should not be 
p’ofessed under age, or without their apprisino’ 
her friends previous.ly ; and it appeared [hat 'she 
was protessed under age, and in the absence of 
all hei friends ; and there wms no evidence of any 
notice having been given to any of them, save an 
allegation in the answer of the defendants that 
they did communicate the fact to her sister • 
and afterwards, wdien she arrived at full she 
assigned nearly all her property to the nuns’ for 
the benefit of the convent; and it appeared 
hat previous to this she had been excluded from 
the society of her friends, and that the deed fw 
pi-epared by' the professional 
ag^t ot the convent, and that she had no friend 
of her own present ; and, having, in some time 
convent, she filed a bill to set 
^''^’^^I’cconveyance of her 
leal estate, and tor an account ; — Held that the 
transactions in this case fell within the prinL'ple 
of he cases of guardian and ward, which Se 

‘o stand. 


Batificatiou.]— Although a gift made to a 

donm’’ ® confidential relation to the 

donoi, as by a patient to a phvsioian, mav be 

cSsed to SsPtf ®““fic'ential relation has 
ceased to exist, the donor mtentioually elects to 

abide by the gift, and does in fact “bide by t n 
cannot be impeached after his death, evcrif 
IS mot proved that the donor was aware that tlm 
gift wa^goidable at his election. 
y^- ■‘J* J Ui. >;)2) commented on. ^ntelwllY 

Spiritual Adviser, 

Crenerally.]— -A strong case must be made out 

oncf hut ““d"® influ- 

encc, but where a person actiim as the 

atviser of a testator tak^is advantage of that 


in Convent— Rules of Poverty and Obediencp 

ic -Acquiescence!?-! 

le 1808 A. was introduced by N., her SDiritinl 
Id director and confessor, to i, the lady sudS 
le of a sisterhood, and became an associate of the 
id sisterhood. N. was one of the founded and ako 
m the spiritual director . and confessor of Hie 
a .Mood which was an associS of Ldtes 
’ 871 a" 0 *^ tfleniselves to charitable 

i«71, A., having passed through the o-rade, 

! bef rerthr!U“T'“’?®‘^'^“® ^ professed mem- 
n Dei ot the sisterhood, and bound herself to 

- observe (inter alia) the rules of poverty chastitl 

e re^uHted ??’ the' sisterhood v?s 

e legulated, and which w^ere made knowm to her 

eS'^o^mi^reT t- ’’ P»P®'y 

i provkled 'I'® cisterhoocSd 

piovidcd that property made over to the krlTr 
: superior should be heid by her in trust L S 
^neral purposes of the sisterhood. The rule of 

become possessed of considerable prOTCTt? 
handed over and transferred several la?o!?i!m,’ 
of money and railway stock, to S. In May 1879 

tr w ll ? immediatety^S 

I ill, but made no demand for the return nf 

I 9?\Ktarn!t V®?’- °~ca 

on against b., claiming the return of her 
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property on the ground that it was made over 
by her while acting under the paramount and 
undue influence of S., and without any. inde- 
pendent and separate advice : — Held, that 
although A. had voluntaril}'- and while she had 
independent advice entered the sisterhood with 
the intention of devoting her fortune to it, yet 
as at the time when she made the gifts she was 
subject to the influence of IS. and N., and to the 
rules of the sisterhood, she would have been 
entitled on leaving the sisterhood to claim the 
restitution of such part of her property as was 
still in the hands of S., but not of such part as 
had been expended on the purposes of the 
sisterhood while she remained in it : — But 
held (dissentiente Cotton, L.J.), that under the 
circumstances the plaintiff's claim was barred by 
her laches and acquiescence since she left the 
sisterhood. Allcard v. Skin ner, 56 L. J., Ch. 1052 ; 
36 Ch. D. 145 : 57 L. T. 61 : 36 W. E. 251— 
C. A. 

Assignment for Benefit of Eoman Catholic 
Institution — Eight of Assignor to carry out.] — 

A professed nun, who had taken the vows of 
poverty and obedience, and had executed a deed 
assigning all her property to trustees for the 
benefit of a Eoman Catholic ecclesiastical insti- 
tution, presented a petition, aslving for the 
transfer to the trustees of that deed of a fund 
in court to which she was entitled : — Held, 
that her being a professed mm did not affect 
her capacity to take or dispose of pro[)erty, 
and that, whether the deed was or was not 
liable to be impeached on the ground of her 
being, when she executed it, so circumstanced 
as to be unable to exercise her own free will, 
the court could not refuse to order a transfer of 
the fund to the trustees upon her application. 
MetcalfSs WUl. In re, 2 De G-. J. S. 122 : 33 
L. J., Ch. 308 ; 10 Jur. (N.s.) 287 ; 10 L. T. 78 ; 
12 W. E. 538 ; 3 N, E. 657. 

Setting aside Grraut of Annuity.]— Grant of an 
annuity fraudulently obtained by a person having 
a spiritual ascendency over a woman, who was 
under a state of religious delusion, set aside upon 
principles of public policv. Horton v. Eelly, 2 
Eden, 286. 

Setting aside Voluntary Settlement.] — Volun- 
tary settlement by a ^vidow upon a clergyman 
and his family set aside, as obtained by undue 
influence ; and abused confidence in the defen- 
dant as an agent undertaking the management 
of her affairs, upon the principles of public 
policy and utility applicable to the relation of 
guardian and ward, etc. Iluquenin v. Banelcy, 
14 Ves. 273 ; 9 E. E. 148, 276. ' 


g*. Principal and Agent. 

i. A.gent to Sell, Purckme Irij. 

Generally.] — Agent employed to sell cannot 
purchase for himself his principal’s goods. Prin- 
,cipal may either repudiate such a~ transaction 
altogether, or adopt and take the benefit of it. 
Bentley v. Craven, 18 Beav. 75. 


Agent of Trustee for Sale.]— The agent of 
trustee for sale of estate, employed therein, can- 
not purchase the same. WMtoonih v. Mlncldn, 
S Madd. 91. 


Stock » broker . ] —Defendant, a broker, had 


5,0007. stock of plaintiff’s to sell at a stipulated 
price ; he made a pi’etended sale, and made 
entries in his books which appeared to be done 
after the stock had risen considerably : the court 
deemed this transaction fraudulent, and said that 
defendant should have taken earnest, without 
which it was nudum pactum, and within the 
Statute of Frauds. Crull v. Dodson, Sel. Ch. Ca. 
41. See also BothsckUd v. Broohnan, 5 Bligh 
(n.S.) 165 ; 2 Dow & Cl. 188. Affirming 3 Sim. 
153 ; 7 L. J. (O.S.) Ch. 163; 30 E. E. 147. 


Purchase in Hame of a Trustee.] — An agent, 
employed to sell an estate, secretly buys it him- 
self in the name of a trustee, whom he repre- 
sents to his employer to be the real purchaser , 
he cannot call for an execution of the trust until 


the transaction is confirmed the vendor, 
Woodhouse v. Aleredith, 1 J. & W. 204. 


Purchase of Eeversion— Confirmation.] — An 

agent employed by a young man to sell a rever- 
sionary legacy shall not be permitted to be pur- 
chaser thereof himself at an undervalue, and 
nothing shall amount to a confirmation of such a 
transaction, until the vendor be full}^ apprised 
that he might be relieved against the original 
transaction, if he chose to impeach it. Crowe v. 
Ballard, 2 Cox. 253 ; 1 Ves. J, 215 ; 3 Bro. C. C 
117; 1 E. E. 122. 


Contract by Agent for Ee-sale — Onus.] — 

Where an agent for the sale of lands purchased 
of his principal, having previously entered into a 
contract for the resale of them at a higher price ; 
he was declared a trustee for his principal to the 
extent of such profit : and in the suit : — Held, 
that the burden of disproving parts of the plain- 
tiff’s case, resting not on direct proof, but on 
circumstantial evidence only, lay on the defen- 
dant. Barker v. Harrison, 2 Coll. C. C. 546. 


Onus.] — Where an agent employed to sell pro- 
perty purchases it himself, he is hound to show 
that there was no concealment or unfair repre- 
sentation, and that in purchasing himself, the 
same advantages were afforded to' his principal 
as if the property had been sold to a stranger. 
Trevelyan v. CkaHev, 4 L. J., Ch. 209. Affirmed 
snb nom. Charter v. Trerelyan, 11 Cl. & F. 714 ; 
8 Jur. 1015. 


Setting aside — After Arbitration and Lapse of 
Time.] — A steward and agent, being employed 
to sell an estate, purchased part of it himself at 
an undervalue, and secretly, in the name of 
another person. All actions and matters of 
difference between the parties were af terwa,rds 
submitted to arbitration ; an award was made, 
and mutual releases executed. The court, forty- 
seven years after the purchase, and twenty-eight 
years after the award, set aside the purchase,— 
holding, first, that the principal having been 
kept ignorant of the fraud, was not bound by 
lapse of time ; and, secondly, that he was not 
bound to award and release, on the ground, that 
the deception had been continued, and that the 
purchase and the fraudulent circumstances re- 
lating to it, had not been brought under the con- 
sideration of the arbitrator. Trevelyan v. 
Charter, 4 L. J., Ch. 209. Affirmed sub noiii. 
ChaHer v. Trevelyan, 11 Cl. & F. 714 ; 8 Jur. 
1015. 

Practice — Jurisdiction — Issue directed. ] 

Jurisdiction by bill in equity for the delivery of 
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Mim: 


a specifiG chattel, a valuable picture, deposited 
by an executor with a dealer in pictures, and 
claimed to be retained by him as purchased at a 
very low price. Issue directed to ascertain 
whether there was a sale, or the possession 
was as agent or trustee for sale, who therefore 
could not purchase without full communication. 
An objection that the transaction not being in 
the usual course of administering assets, coidd 
not protect a purchaser from the executor, was 
therefore not determined. Lowther v. Loictlier^ 
13 'Ves. 95. 

Inquiry directed.] — Agent employed to 

sell estates took them for himself under colour of 
a fictitious purchase, and sold part ; after his 
death an inquiry 'was directed to ascertain the 
real value according to which his estate was to 
be charged, the principal having an option to 
take what remained unsold, and, the agent having 
f]'andulently prevailed on his principal to exe- 
cute a lease at a rent under the real value, the 
agent’s estate was charged with loss arising from 
that. liar dim die (^Zord) v. Vernon, I Yes. 411 ; 
4 K. E. 244. 

ii. Af/ent to Pureliase. 
a. Sale by. 


entering into the fairness of the price : — Held, 
that the transaction was void on grounds of 
public policy, and set it aside with costs. Gillett 
V. Peiyjiereorne, 3 Beav. 78. 

Director of Company.] — H. being a director of a 
joint stock company, established for the building, 
purchasing, hiring, and employing of steam- 
vessels, purchases a vessel for 1,340/^., and after- 
wards sells it to the company as from a stranger 
for 1,500Z., charging the company with comniis- 
sion at \l. per cent, the broker’s earnest money, 
and the expenses of the bill of sale to himself, 
there being but one bill of sale. Such a trans- 
action cannot stand in a court of equity. Ben- 
son V. Heatlurni, 1 Y. ck C. C. C. 326. 

Transfer between Directors.]— The plain tiif 
and defendant were directors of a railway com- 
pany. The plaintiff was desirous of obtaining 
l.OOOZ. - unallotted” shares, in order to promote 
its success. The defendant clandestinely caused 
1,000Z. of his own ‘^allotted” shares to be trans- 
ferred to the plaintiff. The transaction took 
place in July, 1853, but was discovered in June, 
1854, and the hill was filed in November follow- 
ing. The court held that the transaction was 
void, and set it aside, and that there had been no 
laches. Blalie v. Mowatt, 21 Beav. 603. 


Generally.]— Agent employed to prireliase can- company.l-B. having bought shares . 

not buy his own goods for his principal. Prin- comp.any at 21. per share, and knowing that 
cipal may either repudiate such transaction AsBimxis to l5iiy such shares, represented 

£iltogethev. or adopt and take_the beneht of it. some shares which were to be 

ieiitleij V. Cmreit,, 18 Beav. lO. requested K. to give him 

authority to buv at that price. K. gave him 
Stockbroker.]— A broker or agent being em- authority, but told B. to do his best for him and 
ployed by a customer to sell foreign stock, on a to get them for less if possible. B. transferred 
day specified by him in a letter of instructions, his shares to K. at 3?. per share, pretending 
purchased the stock in the name of his partners, that another person was the vendor Held, 
a firm in Paris, at the market price of the day. that on the facts B. was an agent for K., and 
Being , also employed to purchase foreign stock must account to him for the difference between 
and bonds for his customer, according to his, the the price at which he bought and the price at 
agent’s, recommendation, he transmitted accounts which he sold the shares "to K. Kimdier v. 
of the transactions to his employer, with brokers Barler, L. E. S Ch. 56 ; 27 L. T. 526 ; 21 W. E. 
notes, kc., as if he had purchased the stock of go. 
third jiersoiis. In fact, no stock or bonds were 

purchased ; no transfers were made ; no broker’s Setting aside— Shares in Mines.]— A. pur- 
notes passed, hut the sales were nominal of stock chased mining shares advertised by B., believing 
and bonds remaining in the hands of the agent them to be a third person’s, while in reality B.’s, 
and his partners, and not set apart or appro- and the transaction was held voidable. iV. also 
iiriated to the customer. In order to effect these gave B., the broker, an order to purchase other 
purchases, loans of money were made by the shares for him. B. sold shares of his own to A. : — 
agent to the customer, upon agreement that Held, that such a transaction might be set aside, 
the stock and bonds should remain as a deposit Matnrui v. Tredbintch, 9 L. T. 82. 
in the hands of the agent, to secure the repay- 
ment of money advanced. The stock and bonds Calls on Shares— Forfeiture— Inquiry.] 

were afterwards sold at a loss under the advice — On some of these shares so purchased calls 
or the agent. In 1819 an account of these trans- had subsequentlv been made. A, had not p)aid 
actions was rendered, and settled between the up these calls, and the shares had therefore be- 
customer and the agent, and great loss having come forfeited, and were sold. It was admitted 
been incurred upon the transactions, a large that A. had not informed him of these calls, 
balance vns paid by the customer to the agent, although it was alleged that B. was chairman of 
upon a bill riled in 1824, all the transactions the committee of management of the mining 
were set aside, and an account decreed against company, and must have knowm of the cause of 
the^ agent- Rothschild y, Broolman, 5 Bligh forfeiture : — Held, that A. was entitled to an in- 
^ r ^ 3 Sim. quiry as to all the circumstances attending the 

i;)3 ; / L. J. (o.s.) Gh. 163 ; 30 R. R. 147. forfeiture and sale of these shares. Ih. 

Setting aside— Lapse of Time— Stockbroker.] v i i 

—A. employed B., a stockbroker, to purchase 

some canal shares. B. apparently bought them Generally.]— If an agent employed to pur- 
from C., the ostensible owner, but who after- chase an estate becomes the purchaser for bim- 
vvaids tgrnedout to beainere trustee for B. The self, he is to be considered as a trustee for his 
court, after a lapse of several years, and. without principal. Zees v. Mittall, 1 Russ. & M. 53 ; 
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Tam. 282. Affirmed on appeal, 2 Myl. & K. 819 ; 
31 E. E. 99. 

Fraud of Principal — Account.] — A. usually 
emplo^^ed B. as his agent to buy hops of the 
several planters in and about Canterbury, but 
having, in a particular season, omitted to give 
them any orders at the usual time, B. enters into 
a partnership with three others, for purchasing 
hops of that year for their mutual benefit. The 
hops are accordingly purchased ; but A., having 
intelligence of this transaction before they were 
delivered, prevails upon B. to declare to the 
planters that he bought them as A.'s’ agent, and 
by that means xi. got the hops delivered to him : 
— Held, that this was a fraud upon the partners 
of B., and that A. should account for the value 
of the hops, according to the highest price for 
■which he sold them. Hunter v. Sheppard^ 4 
Bro. P. 0. 210. 

iii. TmmacUom between Prineqxd and Agent. 

Generally.] —It is doubtful whether equity 
ought to allow a dealing between an agent and 
his principal, under any circumstances, there 
being such a conflict between, interest and dutv. 
JDunlmr v. Trede/mkP,, 2 Ball & B. 319. 

Purchase from Principal.]— An agent may 
piirchase from his principal, provided he deals 
with him at arm’s length, and after a full dis- 
closure of all that he knows with respect to the 
property. Murphy v. O'Shea. 2 Jo. & Lat. 422 : 
8 Ir. Eq. R. 329. 

Existence of Relationship.]— The rule that an 
agent, dealing with his principal, must impart 
knowledge acquired in. his office, does not apply 
where the relation has ceased, and there is 
anot.her agent wit.h equal means of knowledge to 
guard the interest of the principal in that trans- 
action. Seott V. JJunhar, 1 Moll. 442. 

Lapse of Time — Acquiescence.] — Rever- 
sionary leases at undervalue obtained by agent 
from principal, the relation of creditor and 
clebtor also subsisting, after an acctuiescence of 
twenty-seven, years, not set aside ; the fiduciary 
character having, during that period, ceased to 
exist, and the transactions being recognised on 
oath by the principal as fair. Medlicott v. 
O'Ponel^ 1 Ball A B. 156. 

Purchase of Share in Colliery, in Trust for 
Manager.] — Burchase of a share in a colliery, in 
trust for the agent and manager, confirmed 
under particular circumstances, but with reluct- 
ance. Wren v. Klrton, 8 Ves. 502. 

Obtaining Leases.] —A., being standing counsel 
and manager for B., obtained leases for long 
terms of different parts of his estate, and a 
release of the equity of redemption of other 
part ; on a hill brought to set aside these trans- 
actions for fraud, it was proved that A. had as 
great a power over B. as a parent has over a ; 
child, and could persuade him to do whatever he 
pleased ; but it being proved on the other side, 
that the purchase money was nearly equal to 
the value of the land, and that A. had in many 
respects been exceedingly serviceable to B., the 
hill “was dismissed. Decree of the court of 
chancery in Ireland affirmed. Mnqsland CLord') 


Lease — By Employer to Steward.] — There is 
no policy which prevents a steward from being 
lessee of his employer, nor from receiving a 
beneficial lease ; but, where transaction is upon 
contract, steward must prove he gives full con- 
sideration ; and, wffiere transaction was mixed 
with motives of bounty, he must show that em- 
ployer was aware of every circumstance relating 
to transaction. Seise y (^LordS v. Rhoades, I 
I Sim. & S. 49 ; 25 R. R.'loO. 

Obtained by Agent from Principal — 

Generally.] — An agent may take a lease from 
his principal, but he must he always prepared to 
prove that full information had been imparted 
to the principal, and that the contract had been 
entered into with perfect good faith. Alolony y 
Kernan, 2 Dr. & War. 31. 

- — By Principal and Agent — Position of 
Assignee of Lessee.] — A party who takes an 
assignment of lease from the agent of a lessor, 
with notice of the assignor’s character as agent, 
has the same liability of sustaining the lease 
cast upon him that the agent has, "and if the 
lease cannot be upheld by the agent, neither can 
it be supported by the purchaser from the agent. 
Moluny v. Kernan, 2 Dr. & War. 31. 

Obtained by Agent— Setting Aside.] — 

Leases for lives obtained by agents of a deceased 
person of weak intellect upon inadequate con- 
siderations set aside as fraudulent. Gartnide v. 
Ishenoood, 1 Bro. G. C. 55S, 

Valuable leases and agreements for leases, 
obtained by an agent from his principal, the 
principal reposing confidence in the agent, and 
the agent availing himself of the inexperience, 
negligence, and extravagance of the principal, 
set aside, or held securities only for money 
advanced. WaU v. Grove, 2 vSch. i: Lef. 492. 

Obtained by Agent and Attorney from 

Principal-Setting Aside.]— Bill to set aside 
leases obtained by an agent and attorney from 
his principal, dismissed as to voluntary leases, 
being pure gift, and no fraud, misrepresentation, 
ckc., with costs as to some, intended as a pro- 
vision upon, and inducement to the marriage of 
the defendant ; without costs as to others, the 
relation of the parties, and the circumstances 
upon general principles of public policy and 
utility justifying inquiry. Another lease de- 
creed to be delivered upp the verdict in an issue 
establishing that a full consideration was not 
paid. Harris v. Tremenlieere, 15' Ves. 34: 10 
E. E. 5. 

Setting Aside — Lease under False Power of 
Attorney.] — A., who was agent over a property 
held by four sisters as tenants in common, and 
had a power of attorne}?- from three of them to 
make leases, having, when about to leave the 
country under suspicious circumstances, exe- 
cuted, as by a power of attorney from the four 
sisters, a lease of the property to B,, his under- 
I agent, the lease was, at the suit of the four 
sisters, decreed to be set aside. Rossite?’ v, 
Walsh, 2 Con. & L. 562 ; 4 Dr. & War. 485. 

Agreement to sell to Agent— Specific Per- 
formance— Abandonment.]— A principal agreed 
to seE part of his estate to his agent, including 
^ the only turf bog on the estate, of which he was 
ignorant, there being no concealment or know- 
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ledge oil the part of the agent. The agent was 
named a trustee for sale in his will, and assisted 
his co-trustees, and did nob insist on the agree- 
ment for nearly a year after the death of 
principal and advertisement for sale : — Held, 
that the first circumstance ivould he a ground 
to refuse specific performance, and the latter 
was a virtual abandonment of the agreement. 
Cliamhers v. Betty ^ Beat. 488. 

Voluntary Conveyance, by one just of Age, to 
Agent.] — ^^^olimtary conveyance, by one lately 
come of age to an agent, of a reversion of no 
great value, for a nominal consideration of 180Z., 
and containing covenants, as in the case of a 
purchase, not absolutely rescinded, as not being 
a case of fraud, but the transaction modified by 
decree that the agent should release the cove- 
nants at his own expense, and recite the 
impropriety of them as referable to a gift. 
Cray v. Mansfield^ 1 Yes. 379. 

Sale to Agent’s Daughter — Misrepresentation 
— Setting Aside.] — Where a single woman was 
informed by her brother’s agent that on his 
death slie had succeeded to a small estate, of 
which she knew nothing, and on the agerd’s 
representations of its value, wdiich were in- 
accurate, and, without legal advice, she con- 
veyed the estate for an inadequate sum to the 
agent’s daughter, the court set the deed aside with 
costs. Ifa.yifartli v. Wearimj^ 40 L. J., Ch. oTT ; 
L. K. 12 Eq.‘ 320 ; 24 L. T. 825 ; 20 W. R. 11. 

Held, also, that there was no such relation 
between the parties as to incapacitate the agent 
from purchasing. 11). 

Held, also, that the agent’s claim for ad- 
vances to the brother, as to which he pledged 
his oath, but of which there was no corrobora- 
tive evidence of anv kind, must be disallowed. 
Ih. 

Sale to Agent— Setting Aside — Inadequate 
Consideration — Vendor in Precarious Health.] 

— Sale by a retired solicitor to his agent of 
property at a distance, which had been pro- 
pose<l and pressed by the vendor, and completed 
without any compulsion or fraud, set aside, it 
appearing to the court that the consideration 
(a life annuity) was inadequate, that the vendor, 
who had not seen the p)roperty for twenty years, 
was ignorant of its value, and that the vendor 
was known to be in a precarious state of health. : 
Balh/ V. Woulune.^ 33 Beav. 154 : 32 L. .J.. Ch. 
790;' 8 Jur. (N,S.) 980; 9 L. T. 75 ; 11 W. R. 
1090. 

Purchase by Agent — Setting Aside — Notice — 
Lapse of Time.] — A bill to set aside a purchase 
of property by an agent dismissed with costs, it 
being provetl that the plaintifi: had distinct 
notice, at lhe lime, that the agent was one of 
tlie beneficial purchaseis, and the vendor’ not 
having instiinted a suit for six years. Went- 
mirth V. Lloyd, 32 Beav. 4G7. Affirmed. 10 
H. L. Cas. 589 ; 10 Jur. (N.s.) 961; 10 L. T. 7G7. 

Sale to Agent— Rights of Creditors of Vendor 
— Bankruptcy,] — A trader was entitled to lease- 
holds, subject to an annuity for lives granted to 
an insuraiK'e company, which, at the instance of 
the trader, and on his representation that he 
was in failing circumstances, agreed to release 
it for lesvS than its estimated, value. The trader’s 
solicitor afterwards wrote to the company; 


stating that difficulties had been met with in 
attempting to sell the leaseholds, by reason _ of 
a mortgage, and p^roposing that the annuity 
should "be sold at the reduced price to an 
anctioneer who had acted for the trader in 
attempting to sell the property (at a loss to 
himself), and who would be “ still able to serve 
the trader in some degree.” The company 
assented, provided the trader signed a written 
consent. This was done, and the annuity w'as 
assigned absolutely to the auctioneer. The 
trader immediately afterwards became bank- 
nipt Held, that’ the creditors were entitled 
to the benefit of the purchase on repayment 
to the auctioneer of the purchase-money, and 
interest : and the latter was ordered to pay the 
costs of the assignees in a suit instituted by 
them, in which he insisted that he was entitled 
to retain the purchase for his own benefit. 
BasUett v. Cafe, 4 He G. & Sm. 388. 

Practice.]— In a suit for administration of 
assets of obligors in a common money bond, 
the master under an order of reference made 
by consent, enabling him to inquire into the 
consideration and all the circumstances relative 
to the bond, reported that it was a voluntary 
bond, given as a bounty to the obligee. The 
represemtatives of the obligors, and the obligee, 
took exceptions to the report ; the former 
alleging tiiat it was a bond of indemnity, 
the obligee claiming it partly for money ad- 
vanced, and partly for services performed. 
The court below refused leave to withdraw 
the obligee’s exceptions, and directed issues to 
try whether the bond was given for money and 
services, or as a gift, or for indemnity. This 
house on appeal reversed that order, and re- 
mitted the case to the court below to decide 
these questions on the evidence before it. The 
court below decided accordingly upon a new 
hearing, and declared the bond to be partly for 
counter-security, partly as gifts for services. 
This house, upon a|)peal, reversed that decision 
also, and ordered the master’s report to be 
confirmed. The court below subsequently, upon 
hearing of counter-petitions (one presented by 
the representative of the obligor, ju-aying pay- 
ment of the bond and interest, the other by the 
representative of the obligors, praying for leave 
to institute a new suit to impeach the bond), on 
the ground that a gift from a principal to an 
agent wms invalid in equity, decreed for such 
suit, and granted an injunction against any 
proceedings on the bond in the meantime. 
This house, upon appeal, reversed that decree, 
holding that, as the respondent omitted to take 
advantage of any of the opportunities of raising 
that objection to the bond in the preceding- 
inquiries, it was not now competent for him 
to harass the other party by a new suit in 
which no new evidence could be produced. 
JSleol .Ycnujluin, 1 Cl. & F. 495 ; 5 Bligh (isT.S.) 
505— H. L.'(E.) Reversing WlnehUsea (Bari) 
V. Garretty, 1 Myl. & K. 253 ; 2 L. J., Ch. 115. 

On this subject see the important case, Bhodes' 
V. Beauvoir, 5 Bli. (N.S.) 195. 

Ascertainment of Proper Consideration 

for Payment — Setting Aside — Cancellation of 
Deeds.] — D., being entitled to an estate in 
fee-simple, subject to his wife’s life interest, 
but believing that he was entitled to the fee- 
simple in possession, sold it to W., his agent, 
who acted under the same belief, in considera- 
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tioii ot an annuity during the lives of D. and 
his wife, and the survivor. D. shortly’ after- 
wards died, leaving his wife his residuary 
devisee. The wife filed a bill to set aside the 
sale,^ on the ground of inadequate value and 
undue advantage. The consideration was in- 
adequate for the purchase of the fee-simple in 
possession, and W. took an undue advantage of 
the "vendor ; — Held, that the court could not 
ascertain the proper proportion of the annuity 
which ought to be paid for the purchase of the 
reversion ; and, D. declining to take the rever- 
sion upon payment of the" whole annuity, the 
transaction was directed to be set aside, and 
the deed delivered up to be cancelled. Dally v. 
WonJutm, 33 Beav. 154; 32 L. J., Ch. 790; 8 
Jiir. (N.S.) 980 ; 9 L. T. To ; 11 W. 11, 1090. 

Setting Aside — Eights of Sub-Pur- 

ohasers.] — A decree was made against A. B.. 
setting aside, as fraudulent, a purchase by an 
agent from his principal, and a reconveyance 
and the usual accounts of rent and purchase- 
money w'ere directed, in which an allowance 
was to be made for substantial repairs and 
lasting improvements. A. B. sold and conveyed 
part of the property pendente lite, and died 
before the accounts were completed. A supple- 
mental bill was filed against purchasers and 
the heir and personal representatives of A. B. 
The bill charged that the purchasers, in case of 
eviction, claimed compensation out of the estate 
of A. B. The conveyances pendente lite being 
set aside : — Held, that the purchasers were en- 
titled in this suit as against their co-defendants, 
the personal representatives of A. B., to an order 
for the repayment of their purchase-money, 
and were entitled as against the plaintiff to an 
allowance for substantial repairs and lasting 
improvements, but that no greater relief could 
be given, them in this suit. Trerelyan v. White, 

1 Beav. 588. 

- — Setting Aside— Evidence.]— If in a trans- 
action between principal and agent it appears that 
there has been any underhand dealing by the 
agpt- e.g. that he has purchased the estate of the 
])nncipal in the name of another person instead 
of his own, however fair the transaction may be 
in other respects, it has no validity in a court of 
equity. To set aside a sale from a principal to 
his agent, it is not necessary to show that it was 
made at an undervalue. ^Mirphy v. O'Shea. 

2 Jo. & Lat. 422 ; 8 Ir. Eq. B. 329.' 

Setting Aside — Conveyance and Ac- 
counts.] — A secret purchase b}^ an agent from 
his principal was set aside. By the decree pos- 
session was directed to be given and a convey- 
ance to be executed. Accounts were also directed 
to be taken of the rents and purchase-money, 
and the balance was directed to be paid, but 
no lien was given : — Held, that tile conveyance 
must at once be made, without waiting for the 
result of the accounts. Teeeelyaih v. "Chaeter, 
9 Beav. 140 ; 1 H. L. Gas. 714. 

Secret Profits by Agents.]— *86^6 Principal 

AND xiC-ENT. 

h. Other Persons. 

Arbitrator.]— A purchase by an arbitrator of 
claims under reference cannot be supported. 
Mejmerhassett t. Day., 2 Ball & B. 116. 


Confidential Agents of Company — Conspiracy 
to Purchase Shares at TTudervalue.] — xi. and B., 
who were confidential agents of a company, 
conspired together to depress the selling price of 
the shares by a system of false accounts and con- 
cealment, in order that they might purchase 
them at an undervalue. By reason of this 
scheme, fifty-five shares belonging to C. were ' 
sold much below their real value, fifteen to A., 
and forty to B. The executor of C., upon dis- 
covering the frauds which had been practised, 
filed a bill against A.’s executor and the executors 
of B. for relief in respect of all the shares. The 
representative of A. demurred for want of equity 
and multifarionsness : — Held, that, although A. 
derived no benefit from the sale of the forty 
shares at an undervalue, yet, as he stood in a 
fiduciary position towards the shareholders, and 
was a party to the fraud, he, as well as B., was 
liable to C. for the real value of the shares, and 
that his executor was a proper party to a suit in 
respect of them. WaUham. v, StahiUm, 1 De G-. 
J. & S. 678 ; 33 L. J., Ch. 68 ; 9 Jur. (N.s.) 1261 ; 

9 L. T. 357 ; 12 W. B. 63 ; 3 N. E. 56. 

Held, also, that as both sales were effected by 
the same fraud, it was not multifarious to com- 
bine the cases as to the fifteen and the forty 
shares in the same bill. Ih, 

Execution Creditor.] — A creditor taking out 
execution is not precluded from becoming the 
};)urchaser of the property seized under it. No 
j iirisdiction in equity to set aside a sale under an 
execution. Semble. Stratford v. Ttoynani, Jacob, 
418 ; 23 B. B. 107. 

The court having jurisdiction in personam, 
upon equity arising out of transaction con- 
cerning lands abroad, particularly if in the 
British dominions, a purchase of an estate in the 
West Indies, by a creditor under his own execu- 
tion, was, upon the circumstances, held only a 
secuiity for the debt, the expenses of the pro- 
ceeding and incumbrances paid by him with 
interest ; and subject thereto, a reconveyance 
was decreed. Oramstown QLordi) v. Johnston, 3 
\ es. 170 ; 3 B. B. 80. 

Person having Limited Interest — Power.] — A 
power of sale given without restriction to a party 
having a limited interest only may well be held 
to import a negative upon the power by the 
same party to buy, for the power to sell is in the 
nature of a trust ; but as the rule does not 
extend to prevent in all cases a party having a 
power to sell from becoming the purchaser, so 
neither where there is a restriction upon the 
power of sale is the party having the power to 
sell in all cases at liberty to become the pur- 
chaser. It must in each case depend upon the 
circumstances under which, and the purposes for 
which, the power was given, and upon the nature 
and extent of the restrictions which are put 
upon the exercise of the power. Beadon v. 
King, 9 Hare, 519 ; 22 L. J., Ch. 111. 

In_ the proportion in which the power is 
restricted, the danger incident to allowing the 
donee to purchase is diminished. Ih. 

Private Tutor.]— Demurrer allowed to a bill, 
to have a presentation to a living upon the next 
avoidance delivered up, charging the defendant 
with gross misconduct’ in obtaining it, and in 
other respects, while a private tutor in the 
family. JWjSfamara v. , 5 Yes. 824. 

Purchase, by Mortgagor’s Agent, from Trustee 
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for Sale.] — A person wlio lias managed the 
affairs of and acted as agent for a mortgagor, 
cannot purchase from the trustee for sale, who is 
acquainted with the fact of his having acted as 
agent. Edgecumhe v. Stranger^ 1 Jur. 400. 

Tenant for Life.] — As a tenant for life, though 
his consent may be requisite to the exercise of a 
power of sale, stands in no fiduciary position 
towards the remainderman, and is as free as any- 
one else to buy from the trustees, a sale to him 
cannot be impeached on the ground of the 
purposes for wdiich he buys, his motives being 
immaterial to the trustees, provided they sell on 
terms advantageous to the estate. Dlccomou v. 
Talbot, L. R. 6 Ch. 32 ; 24 L. T. 49. 

The doctrine that a tenant for life, with a 
power to sOll or lease, may sell or lease to a 
trustee for himself is an established exception 
to the rule as to dealings by persons filling 
fiduciary positions. Bevan v. Ilabgood, 1 J. tV: 
H. 222 ; 8 W. E. 703. 

— — Mortgagor.] — Under a mortgage, power 
was reserved to the mortgagor until entry by 
the mortgagee to grant building leases :^Held, 
that the case fell within the principle of the 
above exception, and that a lease to a trustee for | 
the mortgagor was good. 1 b. \ 

Lease by and Purchase from.] — x\., 

tenant for life of part of an estate, devised 
upon trusts for the benefit of persons in re- 
mainder, in conjunction with C., and B. his son- 
in-law, the latter being manager of a railway 
company, granted a lease to B., the son-in-law, 
of a portion of the estate adjoining the terminus 
of the railway, for three lives. The railway 
company w'as empowered to purchase twenty 
acres of land anywhere along their line of 
railway, for the purposes of erecting wharves and 
warehouses, or for such purposes connected with 
the railway as the management might think 
requisite and necessary. B. and C., by con- 
. trivance, agreed to purchase of the tenant for 
life portions of the settled estates for the 
purpose of conveyance to the company, upon 
which they might, as authorised by their acts of 
parliament, erect wharves, staiths, ckc., and b}^ 
arrangement part of these lands were recoil veyed 
by the company to the defendants by separate 
conveyances, by which they individually obtained 
benefits to themselves in derogation of the rights 
of the parties entitled in remainder : — Held, that 
such lease and conveyances could not stand ; and 
the same were declared to be illegal and void, 
and set aside, with directions for reconveyance 
by the defendants. Stegmey v. BiddulgBi, 12 
L. T. 176. 

Besiduary Legatee, Tenant for Life, Eever- 
sioner.] — Residuary legatee, tenant for life, or 
reversioner, may become the purchaser of an 
estate sold in the master’s office. Willlaoi^ v. 
Attrnhonnigh, Turn. R. 7G ; 1 L. J. (O.S.), Ch. 
138 ; 23 R. R. 18(). 

Residuary Legatee.] — A residuary legatee has 
not. such an interest as to prevent his becoming 
himself a purchaser of premises sold under a 
decree in the cause. lloo%)aT v. Goodwin^ Coop. 
95, 

There is no rule of equity which prevents one 
of several residuary legatees baying the share of 
another, or purchasing for less than the amount 
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or charge on the share of another. Barwell v , 
Barwell, 34 Beav. 371. 

Releasee to Uses.]— An estate was settled on 
husband and wife for life, with a limitation to 
their issue, and in default a power of appoint- 
ment was given to the wife. There was^ one 
child only of the marriage, who died an infant. 
The wife survived her husband, and appointed 
the estate to G. D. F., who was the releasee to 
uses, and had possession of the settlenieiit. 
G. D. F., shortly after his wife’s death, made a 
feoffment, and levied a fine with proclamations. 
After the expiration of the five years, the heirs 
of the child claimed the estate, insisting that, 
under the terms of settlement, the child took the 
estate in fee, and that the povver of appointment 
had never arisen. He filed a bill against G. D. F., 
to avoid the fine, alleging that it had been levied 
with full knowledge of the plaintiff’s rights, and 
with a fraudulent view to bar them Held, that 
the act of G. D. F. did not constitute a fraud ; 
that G. D. F. stood in no fiduciary relation 
towards the plaintiff, and the bill was dismissed 
with costs, Langley v. Fisliev, 9 Beav. 90 : 15 
L. J., Ch. 73. 

Sale by Elderly Spinster to Social Superior — 
Onus on Purchaser to show Sufficiency of Price.] 

— A small freehold property was agreed to be 
sold by an elderly spinster in humble life to a 
person far above her in station. The agreement 
was come to between the parties alone. In 
respect of the consideration, the vendor sought 
and obtained a slight advance on that offered by 
the purchaser. The purchaser’s solicitor drew 
the conveyance, and it was presented to the 
vendor ready for execution, and executed by her 
without any advice. The Master of the Rolls 
having set aside the conveyance : — Held, that 
his decree was right, because the parties to the 
contract were in such relative positions, that (a 
case of undervalue being on the evidence 
affirmatively deposed to) it lay on the purchaser 
(contrary to the usual rule) to show affirmatively 
that the price he had given was the value, and 
on the evidence he had failed in. doing so. Baker 
V. Monk, 4 De G. J. A S, 388 ; 10 Jur. (K.S.) 
691 ; 10 L. T. 86, 630 ; 12 W. R. 779. Affirming 
33 Beav. 419. 

Practice — Restraining Action at Law.] — 

1 11 junction granted to restrain action at law to 
recover arrears of annuity granted to wife of 
person, who, from fiduciary connection with 
grantor, was held to have abused his confidence 
by undue exercise of influence, ordered at hearing 
to be continued. Goddard v, Carlisle, 9 Price,, 
169 ; 23 R. R. 654. 


9. By Reason op Inb'iemity. 

a. Expectant Heirs and Eeversioners. 

i. In General. 

Generally.] — Expectant heirs are not to be 
more highly favoured than other persons in 
ordinary money transactions. Tgnte v. Hodge^ 
Tynte v. Baum] 11 L. T. 490 ; 13 W. R. 172. 

Liability of person dealing with an heir ap- 
parent for his expectancy. Ba-vlsv. Marlborough 
(^JDvkd), 2 Swanst. 139. 

The privilege of an expectant heir dealing 
substantially for his expectancy not affected by 
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the addition of a present possession or security. 18 E. B. 264. See MamUton v. Grants 3 Dow, 
Ih. 33 ; -1 Bligh (jsr.s.) 584 ; 15 E. E. 5. 


Age.] — In the privilege of an expectant 

heir age is material. Ih. 

Heirs, even when of age, are under the care of 
a court of equity, and then want it most, the law 
taking care of them till that time. Osmond v. 
FitzBoy, 3 P. Wins. 131. 

Usury Laws Eepeal, Effect of.] — The 

repeal of the usury laws has not altered the rules 
of the court as to dealings with expectant heirs. 
Croft V. Graham., 9 Jur. (N.s.) 1032. Affirmed, 
2 De G. J. & S. 155 ; 9 L. T. 589. 

Nor has it affected the court of chancery to 
give adequate protection, in cases of sales of 
reversions at inadequate prices, to expectant 
heirs or persons under pressure. O'Borhe v. 
BoUnhroke, 2 App. Cas. 814 ; 26 W. E. 239. 

Eeversiouary Interest— Tenant for Life 

and Eemainderman joining.] — The rules of 
equity regulating the purchase of reversionary 
interests fa’orn expectant heirs are not applicable 
to a case where the tenant for life and remain- 
derman join, for then the whole estate is repre- 
sented. Coolie V. BurtoUaell., 2 Dr. & War. 165. 
See Wood v. Ahrey, infra. 

Full Age.] — A sale of a reversionary in- 
terest by a young man of full age for a substan- 
tial purpose stands on the same footing as other 
contracts. Judd v. Green, 45 L. J., "Ch. lOS : 
33 L. T. 597. 

-- — 31 & 32 Viet. c. 4.] — An exorbitant rate 
of interest agreed to be paid by a young and 
needy man, on the security of property in re- 
version held by an indefeasible title, is unfair 
dealing within 31 & 32 Viet. c. 4. Tyler v. Yates, 
40 L. J., Ch. 768 ; L. E, 6 Ch. 665 ; 25 L. T. 
284 ; 19 W. E. 909. 

Judgment to stand as Security.] — A 

judgment of 6,000Z. being taken at the time of a 
purchase (from a remainderman in tail, being dis- 
tressed, of two manors of yearly value of 300Z. 
for 300Z.), as a security for the performance, 
Lord Hardwicke directed it should stand only as 
a security for principal, interest, and costs, and 
no further. There are all the material ingre- 
dients in this case to set aside this agreement as 
a catching bargain 'against a necessitous heir. 
What guides the court in all these cases is the 
taking ^ advantage of an heir’s being distressed, 
and this is the principal ground of these decrees. 
The courts have always extended their relief in 
such cases for the sake of the public, to pre- 
vent people’s gamiug to the prejudice of im- 
provident persons and the ruin of families. The 
defendant was decreed to pay plaintiff’s costs in 
original cause, and the cross bill was dismissed 
with costs. Bernardiston v. Llnr/ood, 2 Atk. 


Sale by Tenant for Life and Eemainder- 
man.]— Tenant for life and remainderman in tail, 
both in distress, join in selling estate for inade- 
quate consideration Held, that it could not be 
considered as the rule of reversionary interest, 
subject to_ rules relating to such sales ; but that 
sale was invalid on account of inadequacy of 
price, coupled with distress of vendors, and their 
want of advice. Wood v. Ahrey, 3 Madd. 417 ; 


Mortgage of Eeversion, to secure a Eent 

Charge, by Eeversioner entitled to a Eent 
Charge for Life.] — A. was entitled, for the joint 
lives of himself and his father, to a rent charge 
of 500^. charged on an estate of which his father 
was tenant for life, with remainder to A. in fee ; 
A. having agreed to sell to B. a perpetual rent 
charge of oOOl. issuing out of the estate, assigned 
to B. the rent charge to which he was entitled, 
and conveyed his reversion in fee to trustees, in 
trust to secure to B. a rent charge of 500Z. a year, 
to commence on the termination of the prior 
rent charge : — Held, that the transaction was 
not to be considered as a sale of an interest in 
reversion, as A,, when he made the agreement, 
had it ill his power to secure to B. a perpetual rent 
charge of 5()0Z. in possession. Wardle v. Carter, 
7 Sim. 490. 


Mortgage by Person entitled to Income 

of Property.]— W. was entitled to the income of 
property, subject to the payment of a life annuity 
to C., and of the interest on mortgages, whereby 
the present income was . reduced to a small 
amount. In consideration of advance of 1,000^., 
W., assigned the income by way of security for 
the payment of 3,300Z, on the death of C., re- 
deemable on payment of 1,500/. at the end of 
the first year. By a memorandum, W. further 
agreed to repay 400/. and interest at 5 per cent, 
per month, which security was to be tacked to 
the former security Held, that W.’s interest 
in the income was not a reversion, and that the 
transaction therefore could not be set aside as a 
sale at an undervalue. v. Cooh, L. E. 2 

Ch. 342 ; 18 W. R. 1001. 

Held, also, that the security for 400/. was valid. 
Ih. 


- — - Onus.-— Courts of equity protect expectant 
heirs in their contracts, as they do. those who act 
froiii distress or ignorance, and the burden of 
proving the transaction fair is thrown on those 
dealing with them. Bernal v. Donegal {Mar- 
( 7 ?a/.s‘), 3 Dow, 133 ; 1 Bligh (N.s.) 594.' 

The general rule is this : Where a person deals 
with an expectant heir for his reversion, the 
burden of proof lies upon such person to prove 
the fairness of the transaction. Bromley v. Soeith 
26 Beav. 644 ; 29 L. J., Ch. 18 ; 5 .Jur. 833 i 
7 W. li. 557. 

The application of the rule is not prevented by 
the fact that the transaction was a charge, and 
not a sale, nor that the expectant heir was a 
person of mature age, nor that he perfectly 
understood the nature and extent of the trans- 
action, nor is it necessary for the heir to show 
that he was in pecuniary distress at the time. 
Ih. 


Costs.] — Decree made to set aside the 

transaction without costs, except as to such parts 
of the bill as charged fraud and collusion and 
which were not proved, as to which the bill was 
dismissed with costs. Ih. 

Onus — Fair Price,] — A person seeking 
the benetit of a dealing with an heir for his ex- 
pectancies must show that he gave him an ade- 
quate consideration, which is the fair market 
price at the time of dealing, and not the value 
according to the calculations of actuaries on the 
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tables. Aldhoronglh {Earl) v. Trye. West, 221 : 
7 Cl. & F. 436. 

The rule that a fair price is to be given is a 
sufficient protection to heirs or reversioners, but 
the rule of fair value would not be any protection, 
as in that case they could not deal with their 
expectancies or sell their interest at all. II. 

Public Auction.] — A sale by public auc- 
tion is within the proper rule, on the plain 
principle that the sum which the thing will fetch 
is the sum which it is worth. Ih. 

Belief.] — Belief against an unconscionable bar- : 
gain with expectant heir. Barney v. Tyson, 2 
Vent. 359. 

Setting Aside.] — An unconscionable bargain 
got from an heir in the life of his father set 
aside. Berny v. Bitt, 2 Yern. 14. S. P., Nott v. 
Jolimon, ul. 27 ; LamjTnyh v. Smith, id. 77. 

Post-obit-Setting Aside.]— Bill to set aside an 
agreement for an annuity (.which had been paid) 
during the uncle’s life, in consideration for a 
sum payable at his death sans issue, dismissed. 
JJenly v. A, re, 2 Bro. C. C. IS. 

Conditions of Belief.] — The court will not 
relieve expectant heirs so as not to oblige them 
to refund what was actuallv advanced. ^Bernal 
Y. Doneyal {Marquu), 3 Dow, 156 ; 1 Bligh (n.S.) 
694. 

Belief against an oppressive deed, though ob- 
tained from an heir apparent, is given only on 
payrnent of the consideration with interest. 
B rris V. MarWorowjh {Duhc^, 2 Swanst. 166. 

In rescinding contracts of expectant heirs, 
whether the payment of irurchase inonev may. 
according to circumstances, be decreed with com- 
pound. and not merely simple interest, qiuere. 
Scott V. Bufihar, 1 Moll. 442. 

Impiovident heirs relieved from fraudulent 
bargains on repayment of bona fide advances. 
77 alter Balt, Dick. 8. 

Modification of Transaction.] — Yolim- 

tary conveyances by one lately coming of age to 
an agent of reversion of no gi'eat value for a 
nominal consideration of ISOZ., and containing 
covenants as in the case of a purchase, not abso"^- 
lutely rescinded, as not being a case of fraud ; 
but the transaction modified'by decree that the 
agent should release the covenants at his own 
expense, and recite the impropriety of them as 
reterablc to a gift. Cray v. JlamfieU, 1 Yes. 
oj y. 

y— Costs.] — A dealing with an expectant 
heir being set aside Held, that he must bear 
toe Costs paid for the securities. BroMlev v 
fmith, 26 Beav. 644 ; 29 L. J., Ch. 18 ; 5 Jun 
(N.S.) 833 : 7 AY K. 557. » i. 

Servant taking Bond from Infant Heir.] See 

f^noml V. FHzroy, 3 P. AVms. 129, ante, col. 

Parents Tenants for Life, inducing Children 
Beversioners to join in Conveyance.]— Where 
tenants for life, being the father and mother of 
chilarcm, induced them to join in a conveyance 

^ t M reversionary interests in property, but 
the chiidrcn received none of the purchase money, 
and the trustee of the property refused to concur 


in the conveyance, a bill to complete the trans- 
action by the purchaser against the trustee and 
the children after the death of the surviving 
parent, Avas dismissed, but Avithout costs, except 
as to the trustee. Ilannah v. Ilodso'n, 30 Beav. 
19 ; 5 L. T. 42 ; 9 AV. E. 729. 

Husband and Wife.]— The absolute interest in 
some freeholds belonging to a Avife for life, Avith 
remainder to her husband in fee, was sold by the 
husband. The Avife dissenting Held, that the 
contract could not stand as a sale of the reversion 
at an apportioned price. Bally v. 7Vonham, 33 
Beav. 154. 

Dealings with Tradesmen.]— Dealings betAveen 
tradesmen and their enstorners may be subject 
of account in equity, especially in cases of secu- 
rities obtained from extraATigant young men on 
misrepresentation, Ci>^rtem‘}i (Lord') v. 

Godrchalh 9 AYs. 473. 

Injunction to restrain a tradesman from suing 
on securities for the price of goods sold to an 
expectant heir, Avith the knowledge that the 
purchaser intended to sell them for the purpose 
of raising inone}^, refused and bill dismissed. 
King v. Jlamld, 3 Cl k F. 218 ; 9 Bligh (n.S.) 575. 
Affirming, 2 Alyl. ^ K. 456 ; Coop. t.^Brough. 281, 
Avhich reversed 4 Sim. 223 ; 9 L. J. (o.S.) Ch. 
243, on difierent evidence. And see Port more \\ 
Taylor, 4 Sim. 182. 

Before Bepeal of Usury Laws.]— UsuKY. 


ii. 7]nuit Interests Affected. 

Expectancy.] — Expectancy of an heir either 
presumptiA'e or apparent, notan interest or possi- 
bility ca,pable of beiiig made the subject of con- 
tract. Carleton v. Leighton, 3 Aler. 667. 

Tenant's Term.]— Grant of an extension of a 
tenant s term out of the reversion has no analogy 
to the contracts of expectaut heirs. SroU v. 
Bunhar, 1 Aloll. 442. 

Lease.] — A contract for a lease, to take effect 
uj)ou the exj.>iratioii of an existing lease, is not a 
dealing for a reA^ersion in the vicAV of a court 
of equity. Leslie y. Crommeli n. Ir. E. 2 Eq 
134, 

Post-nuptial Settlement.]— The principle on 
AAdiicli the court acts in discouraging mortgages, 
sales, and dealings by expectant heirs, has'^iio 
application to the case of an expectant heir avIio 
has made a post-nuptial settlement upon his 
wife and children. Shafto v. Adams, 4 Giff. 

(N.s.) 121 ; 9 L. 

T. 676. 

Expectations under Will.] — An agreement, of 
AAhich the subject is an expectancy contingent 
upon the Avill of a living person, is not illegal, 
but will be enforced in equity. Lyde v. Mmm 
1 Alyl. & K. (>83 ; Coop. t. Brough.' 123. 

An agreement betAAX^en tAAm persons having ex- 
pectations from a third, to divide equally wffiat- 
eyer he might leave them, is valid. Harwood y 
2 Sim. 192 ; 29 E. E. 81 . 

An agreement between two sons to divide 
equally ydiateveiy property they may receive 
nom their father in his lifetime, or become en- 
titled to under his AA'ill, or by descent or other- 
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wise from him, is not contrary to public policy, 
but will be enforced in equity. Wethered v. 
Wethered, 2 Sim. 183 ; 29 E. E. 77. 

An. agreement on marriage articles to convey 
to the husbanii a third part of what shall come 
to the father of the wife on the death of his 
father, enforced. Ilohsim v. Trevor^ 2 P. Wms. 
191 ; 10 Mod. 307. 

Two persons article that whatever J. shall 
leave to either of them shall be equally divided 
between ‘both ; such agreement good, and shall 
be carried into execution by this court ; also, if 
after this one of them contrives that J. shall 
leave part of his estate to a third person, in trust 
. for him, this is within the articles. jBecldey v. 
dVewland, 2 P. Wms. 182. 

iii. Purchases. 

a. Inadequacy of Consideration. 

Grenerally.] — Mere inadequacy of price will 
entitle an expectant heir to appty to a court of 
equity to set aside the sale of a reversion ; and 
the onus, of proving the transaction fair and the 
price sufficient, is on the purchaser. CfBorhe 
V. Polhif/drohe, 2 App. Oas. 811 ; 26 W. E. 
239. 

Protection, in equity, to an expectant heir 
dealing for his expectancy, approaching nearl}^ 
to an incapacity to contract. Eelief against a 
very advantageous purchase from such a person 
without fraud ; though mere inadequacy (unless 
from its grossness of itself evidence of fraud), as 
between persons standing precisely equal, of no 
account. The relief on payment of principal, 
interest, and costs, the purchaser being con- 
sidered as a mortgagee. His bill to establish the 
purchase dismissed with costs, exce[)t of de- 
positions used by the other party. Peaeoch v. 
Pcans, 16 Yes. 512 ; 10 E. E. 2I8.‘ 

Acquiescence — Valuation — Interest.] 

— The sale of a reversionary interest, in this 
court considered as the case of an expectant 
heir, forms an exception to the general rule, that, 
for mere inadequacy of value, a contract is not 
to be set aside. During the continuance of the 
same situation, acquiescence has no effect ; and 
the value is to be estimated at the time of the 
transaction, not according to the event. Interest 
at 5 per cent, upon the money advanced : com- 
pound interest refused. Gowland v. Pe Faria. 
17 Yes. 20 ; 11 E. E. 9. 

Setting Aside.] — The purchase of a reversion 
at an undervalue was set aside, and under the 
special circumstances was set aside with costs. 
Baiotrce v. Watson, 3 Myl. ct K. 339. 

A purchase of a reversion from an heir, in the 
lifetime of his father, at an undervalue, set 
aside, though, if the heir had died before his 
father the purchaser would have lost all his 
money. Watt v. Hill, 1 Yern. 167. 

Sale of a reversionary interest in real and 
personal property, set aside on the ground of in- 
adequacy of price. Fdwards v. Proivne, 2 C. 
0. C. 100; 9 Jur. 421. 

A son, who after his father’s death is a 
remainderman in tail, sells this remainder at an 
under-rate ; court sets aside the coveyance. 
Pwlsleton V. Griffith, 1 P. Wms. 310. 

The purchase of a reversion cannot stand in 
unless the purchaser shows that he paid 
the full value for it. Salter v. Bradshaw, 26 


Beav. 161 ; 28 L. J., Ch. 426 ; 5 Jur. (N.s.) 
831. 

Dealing with Expectant Heir, what.] — A., 

being entitled, in case of B.’s dying without 
issue, to the interest of 2,000Z. for his life, sold 
his reversionary interest for 250Z. The court 
gave effect to the contract, notwithstanding the 
allegations of inadequacy of price, it not being a 
dealing "with an expectant heir. Woodrofe v. 
Allen, Hay. J. 73. 

Fiduciary Relation.] — A reversionary lease, 
voluntaxaly granted paidly for past services, 
which had also been otherwise remunerated, and 
partly for an inadequate rent and a small fine, 
set aside, no coniidential relation between the 
parties being proved. Wyse v. Lamhert, 16 Ir. 
Ch. E. 378. 

Property in Possession and Reversion.] — A 

sale at an undervalue is impeachable, although 
it comprises interests in possession as w^ell as 
reversionary interests. Xeshitt v. Berridge, 
32 Beav. 282 : 9 Jur. (X.S.) 1044 : 8 L. T. 76 ; 
11 W. E. 446. 

Without Fraud.] — Purchase of reversion not 
set aside merely for undervalue, there being no 
fraud, yieholls v. Gould, 2 Yes. 422. 

Purchase of a reversionary estate tail of a 
person without issue, set aside merely for in- 
adequacy of consideration, there being no fraud 
or pressure, and with costs, the purchaser having 
resisted the relief ; but he was ordered to pay 
those occasioned by his unfounded allegations of 
fraud. St. Alhyn v. liar ding, 27 Beav. 11. 

Ignorance of hotli Parties.] — A fund 'was 
held on trust for one for life, with remainder 
between B. and C. equally, if living with benefit 
of survivorship between "them. B. sold his re- 
versionary interest. At the time of the sale 0. 
was dead, but the fact wnxs neither known to 
the vendor nor to the purchaser Held, that 
the sale could not stand. Colyer v. Clay, 7 Beav. 
188. 

Particular Cases.] — The sale of a reversionai’y 
interest for 20uZ. which was proved to be worth 
238 Z., set aside, upon the ground of undervalue. 
Jones V. BichatU, 31 Beav. 130 ; 31 L. J., Ch. 
753 ; 8 Jur. (N.S.) 1198 : 10 W. E. 576. 

A reversionary interest was purchased bona 
fide for 370Z., it being worth 400/. The sale was 
set aside, after it had fallen into possession, on 
the simple gi'ound of being a sale of a reversion 
at an undervalue. Foster v. Itoherts. 29 Beav. 
467 : 30 L. J., Ch. 666 ; 7 Jur. (nt.s.) 400 ; 4 L. T. 
760 ; 9 Yh E. 605. 

Taking an annuity worth nine yeai's’ purchase, 
at five years, is an unconscionable bargain, and 
the court will give the taker no assistance in a 
bargain for a repurchase. Vaughan v. Thomas, 
1 Bro. C. C. 556. 

A., a son, aged 47, entitled to contingent inte- 
rests in large estates on the death of his father, 
aged 69, subject to other incumbrances, granted 
an annuity of 3,545/. in consideration of an 
advance of 28,000/. ; he also, by another deed 
dated the followfing day, granted an annuity of 
675/., in consideration of an advance of 4,500/. 
on the same estates. There were the usual 
clauses of insurance of his life, pavment of 
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premiums and interest on the advances from 
time to time, and a clause for redemption. The 
negotiations had been entered upon with the 
knowledge, in one of the instances by the 
immediate agency, of the family solicitor. The 
borrower had, at the time of granting the annui- 
ties, no certain income : — Held, that these prices 
were not inadequate, and the transaction in both 
cases w^as upheld. Tynte v. Hodge, 11 L, T. 490 ; 
13 W. E. 172. 

Purchase of a contingent reversionary interest 
set aside chiefly on the ground of inadequacy of 
value, the consideration being an annuity for the 
life of the vendor, whose life was a bad life, and 
was better known to the purchaser than to the 
vendor to be such. Da vies v. Coog^er, 5 Myl. & 
Cr. 270. 

A. sold to B. a life interest in possession, sub- 
ject to a mortgage for 800?., and a reversionary 
interest in two sums of money. The price paid 
for the wliole was 75?., and within a month B. 
sold it for 125?. to C., who within three months 
afterwards sold it to I), for 550?. The value of 
the property in possession (free from the mort- 
gage) was 1,331?., and of the property in rever- 
sion 312?, The purchase was set aside as against 
I), (who was held to have notice), on the 
ground of its being a purchase of a reversion 
at an undervalue. KesJjitt v. Berridge, 32 Beav. 
282 ; 9 Jur. (N.S.) 1044 ; 8 L. T. 76 ; 11 W. E. 
446. 

B. , for the purposes of a society of which he 
was the solicitor, borrowed 600?. on the security 
of a joint bond entered into by himself and C. 
The bond was conditioned to be void if the 
obligors, their heirs, executors, or administrators, 
should within one month after the death of such 
one as should first depart this life of three per- 
sons, named in the bond, pay to the obhgee 
2,000?. The bond also charged the interests to 
which the obligors might become entitled in any 
personal estate under the wills of the three per- 
sons, with payment of the 2,000?. On the death 
of the last survivor of the three persons the 
obligors sought to be relieved of their obligation 
under the bond, on the ground that it had been 
entered into under circumstances wdiich w^ere 
inequitable, and that the whole transaction 
amounited, in fact, to a sale of a reversionary 
interest for an insufficient consideration : — Held, 
that the bond was good. Gardiner v. Cowoer, 
18 L. T. G27. 

A reversion w'as sold for 20?. On a reference 
the master found that it was worth 350?. The 
sale was set aside, but the purchaser had his 
costs of suit, except those of the inquiry before 
the master to ascertain the value. Boothly v. 
Boothby, 1 Mac. & &. 604 : 2 Hall & Tw'. 214 : 
15 Beav, 212. 

Account on Re-sale. ]--If A. buys from B., a 
minor, under circumstances of distress, the re- 
version of a house worth 40?. a year for 100?., 
and sells it again in a few days for 200?,, equity 
will compel A. to account to B. for the differ- 
ence. Sjjcnaer v. Chase, 9 Mod. 29. 

Public Auction. ]-~8ale of reversion by public 
auction, held good and not within the general 
rule of sales of reversion, that purchaser is bound 
to show he gave full value. SheUy - 7 . Hash, 3 
Madd. 232 : 18 E. E. 223. 

Private Contract.] — A sale, by private con- 
tract, of a reversionary interest in a sum of stock 


set aside on account of inadequacy of price, and 
the unjust and oppressive conduct of the pur- 
chaser. Newton v. Hunt, 5 Sim. 511. 

Specific performance of an agreement for the- 
purchase of a reversionary interest refused, 
where the sale was by private contract, and the- 
price inadequate. Kendall v. Bechett, 9 L. J, 
(o.s.) Ch. 24. 

Private Sale.]— A private sale of a reversionary- 
interest will not be set aside for mere inadequacy 
of price, as compared with arithmetical value 
determined by calculation of an actuary, ex- 
clusive of every other circumstance, the latter 
value not being possible to be obtained in fact. 
Headen v. Basher, 1 M‘Cle. & Y. 89. 

Estimate.] — If, previously to the sale of a re- 
versionary interest, the vendor and purchaser- 
concur in ascertaining, from persons of compe- 
tent skill and having knowledge of the propert}’- 
and of all the circumstances likely to influence- 
its value, a well-considered estimate of what the 
property would be likely to fetch at a sale, and 
act upon that opinion ; semble, that such a 
transaction would not be afterwards disturbed 
merely because other surveyors afterwards came 
to a different conclusion from that on which the 
parties acted. JEchoards v. Burt, 2 De G. M. & 
G. 55. 

It is not necessary, to give validity to such a 
sale, that it should be made by public auction. 
2h. 

But where, upon the sale by private contract' 
of such an interest in leaseholds, nothing was- 
done, except obtaining the opinion of an actuary 
unacquainted with the local circumstances likely 
to influence the value, and in a suit to impeach 
the sale the purchaser was unable to show that 
he had given the full value, the sale was set 
aside. Ih. 

Bill to compel the transfer of certain stock,, 
the reversionary interest in which had been 
formerly purchased by the plaintifl’, and had now 
become vested in possession. The transfer was. 
resisted by the vendor, and the trustees of the 
settlement under which he claimed, on tw'o- 
grounds ; first, fraud, or undue advantage ; and, 
secondly, inadequacy of the consideration. The 
first ground wholly failed in evidence. On the 
second point, the eflect of the evidence was, that 
the price given was sufficient, accordihg to the-, 
opinion of auctioneers, and persons of that 
description, but was about twm-thirds of the 
value, calculated by actuaries from the tables : — 
Held, that the inadequacy of the consideration 
was not sufficiently proved. BoUs v. Curtis, 1 
Younge, 543. 

The rule laid clown in the case of Gowland v. 
Be Faria (17 Ves. 20), as explained in Headen 
V. Rosher (1 M‘01eL &; Y. 89), and Potts v. 
Curtis (1 Younge, 543), imposing upon the pur- 
chaser of an expectancy the burden of proving 
that he gave the proper value, does not import 
that the value is to be calculated according to- 
the tables, but that it must be the fair market 
value, with reference to .the circumstances. 
of the case. Accordingly a reference to the 
master to inquire whether 6,000?. and 10,000?. 
were respectively, under all the circumstances^ 
the fair market value for two sums of 12,000?. 
and 20,000?. respectively, to be paid in the event 
of ^ the heir surviving his father, under which 
reference it was found that this was the fair 
market value, was held right on appeal. Aid- 
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honnigh (Earl) v. Trye, West, 221 ; 7 Cl. & F. 
436. 

In determining wlietber a fair price lias 
been paid for a reversionary interest, the market 
value, and not an actuary’s estimate, ought to 
be regarded. Warclle v. Carter^ 1 Sim. 490. 

The purchase of a reversionary interest sup- 
ported, though the consideration given was less 
than the average of the estimated valuation of 
the witnesses, on the ground that the interest 
was subject to a chancery suit, which materially 
affected its value. Perfect v. Lcme^ 2 De G. F. 
& J. 369 ; 30 Beav. 19?“; 31 L. J., Ch. 489 ; 8 
Jur. (N.S.) o47 ; 6 L. T. S ; 10 W. R. 197. 

The purchasers bought, taking bank stock at 
200Z. per cent. The then market price was 215/., 
and the average market price, for the last eleven 
years, 217/. These facts were held not to be 
conclusive evidence of a purchase at an under- 
value, there being strong evidence to show that, 
in the opinion of actuaries, it was reasonable, in 
the purchase of a reversion, to treat bank stock 
as only worth 200/. II). 

Costs of selling real estate are to be regarded 
in valuing a reversionary interest in the sale 
moneys. Ih. 

A married woman sold her contingent rever- 
sionary interest in. personalty for 76/., with an 
agreement that the expenses of the assignment 
should be paid out of the purchase money. The 
interest was valued by an actuary employed by 
the assignors (but errone(Dusly, without reference 
to the contingency of the wife surviving her 
husband before the interest was reduced into 
possession) as an absolute reversion, at 131/. 5,y. 
The court refused to set aside the sale. Sewell 
V. Walker^ 12 Jur. 1041. 

A reversion depending upon the contingency 
of the tenant for life, who was sixty-three years 
of age, and a bachelor, dying without issue, 
is not the subject of estimate or calculation. 
But, the purchaser of this reversion having in 
his treaty with the vendor proposed to deduct 
one-half of the reversion in respect of such 
contingency, and the treaty having been con- 
cluded upon that basis, the court, as between 
the vendor and purchaser, will value the con- 
tingency accordinglv. Baiter v. Bent.^ 1 Russ. & 
M. 224 ; Tam. 368. “ 

A reversion depending upon the contingency 
of a tenant for life dying without issue, he being 
fifty-six years of age and married, and his wife 
being in her fifty-fourth year, and the only issue 
of the marriage having been a still-born child 
eleven years previously, is the subject of estimate 
or calculation. Boothhy v. Booihhy^ 1 Mac. 

G. 604 ; 2 H. .k Tw. 214'; 15 Beav. 212. 

Test of Value.] — In a suit to set aside a 

sale by private contract : — Held, that the highest 
price bid for it upon a previous attempt to sell it 
hy auction was a fair test of its market value. 
Lord V. Jefltiwi, 35 Beav. 7. 

Onus of Proof — Estimate of Value.] — Pur- 
chasers of reversionary interests are bound to 
prove that they have given the fair value ; which, 
in cases of estimated value, would in general be 
the market value of the interest purchased ; the 
only question being whether the fair value was 
in fact given. Perfect v. Lane^ 2 De G. F. & J. 
369 ; 30 Beav. 197 ; 31 -L. J., Ch. 489 ; 8 Jur. 
(N.S.) 547 ; 6 L. T, 8 ; 10 W. R. 197, 

^ In ascertaining the market value of a rever- 
sion, the fact of its being the subject of a 


clianceiy suit, even though it does not affect the 
right to it, must be taken into consideration. 
Lord V. 35 Beav. 7, 

Estoppel.] — Where a vendor of a reversionary 
interest represented its value in the proposals for 
the sale of it, and the purchaser adopted that 
representation, the vendor was afterwards pre- 
cluded from saying that it was sold at an under- 
value. Perfect v. La-ne. supra. 

b. Burden of Proof. 

G-enerally.] — The rule that the purchaser of a 
reversion must prove that he gave a full price, 
had been so long considered as settled that it can 
be altered only by the court of appeal. Hlrwlts- 
iDtm V. Smith. 3 Russ. 433. 

Fairness.]— It is incumbent on a purchaser of 
reversionary interest from a person in the situa- 
tion of an expectant heir, seeking specific per- 
formance of contract, to make out a case of 
adequacy of consideration. Byle v. Sioindells^ 
MHle. 519 ; 13 Price, 758. 

The burden of showing that a fair price has 
been given for the interest of an expectant heir 
lies upon the purchaser, and that burden is not 
displaced by showing that substantial value has 
been given. Talbot v. Sta/iiforth, 31 L. J., Ch. 
197 ; 10 W. R. 829. 

It is the imperative duty of a purchaser of a 
reversion from an expectant heir to preserve 
evidence of the bona fides of the transaction, and 
that the sale was for full consideration. Salter 
V. Bradshaw, 26 Beav. 161 ; 28 L. J., Ch. 426 ; 5 
Jur. (N.S.) 831. 

The repeal of the usury laws, and the alteration 
of the law as to reversionary interests (effected 
by 31 Viet., c. 4) have not altered the onus im- 
posed upon all who deal with expectant heirs and 
reversioners of proving that their dealings have 
been fair and reasonable, and of thus rebutting 
the presumption of fraud which may arise from 
the nature of a bargain, and the circumstances 
and conditions of the contracting parties. Ayles^ 
ford (Bari) v. Morris, 42 L. J., Ch. 546 ; L. R. 8 
Ch. 484 ; 28 L. T. 541 ; 21 W. R. 424. And see 
O'Borlie v. BoUtighrolte, 2 App. Cas. 814 ; 26 W. 
R. 239 ; Tyler v. Yates, 40 L. J., Ch. 768 ; L. R. 
6 Ch. 665 ; 25 L. T. 284 ; 19 W. E. 909. 

Public Auction.] — Sale of reversion by public 
auction, held good and not within the general 
rules of sales of reversions, that purchaser must 
prove he gave full value. Shelly v. Nash, 3 
Madd. 232 ; 18 R. R. 223. 


c. Delay and Confirmation. 

Generally.] — Long delay in filing a bill to set 
ash le the sale of a reversion is not to be disregarderl. 
Lord V. JeJ'ki/is, 35 Beav. 7. 

Particular Cases.]— The sale of a reversion set 
aside after forty years, the vendor having 
instituted proceedings for that purpose a year 
after it fell into possession, A„ the purchaser, 
having failed to prove that he had paid full 
value for it, Salter v. Bradshaw, 26 Beav. 161 ; 
28 L, J., Ch. 426 ; 5 Jur. (N.S.) 831. 

Reversionary grant from a person in the situa- 
tion of expectant heir, made thirty-four years, 
and confirmed by a subsequent deed, set aside, 
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being obtained by fraud and imposition, the 
party confirming being ignorant of his rights, 
and the length of time satisfactorily accounted 
for. Boahe v. O'Brien, 1 Ball & B. 330. 

An estate stood limited under a settlement to 
A. B. for life, with remainder to C. D., his son, 
in fee. Father and son made three successive 
mortgages of the property to E, F., Gr. H., and 
I. In 1822 C. D. sold his reversion to I. K. 
In 1823, in consideration of a release of the mort- 
gage debts due to I. K., and the payment by 1. K. 
of the mortgage debts due to E. F. and G-. H., I 
and of a sum of money to A. B., A. B., C. D., 
E. F., and G. H. joined"^ in conveying the estate 
to I. K. in fee simple. At the time of the sale of 
the reversion in 1822, C. 1). was in distressed 
circumstances. In 1825, I. K., the purchaser, 
died, having devised the estate to L. M. In 
1830, A. B., the tenant for life, died. In 18-16 
C. D., the remainderman, filed his bill against 
L. M. to set aside the sale, praying a recon- 
veyance on payment of the consideration given 
in 1822, and interest, and for an account of the 
rents since 1830, when the tenant for life died. 
No evidence was given by the plaintiff to explain 
or account for the delay, nor of the state of his 
circumstances in the interval between 1823 and 
1816, when the bill was filed: — Held, that the 
plaintiff was, under the circumstances, barred by 
the lapse of time ; and the bill was dismissed, 
with costs. SlhJierlnq v. Balcarrasi (^EarV), 3 
De G. & Sm. 735 : lb L. J., Ch. 252 ; 11 Jur. 
753. 

But qurere, whether the transaction of 1 823 
did not prevent the plaintiff from having the 
benefit of the rule of equity concerning the sale 
of reversions at an undervalue. I h. 


reversionary rent charge, after the death of 
plaintiff’s father (who was’ old and infirm) upon, 
unreasonable terms, set aside ; but to remain as 
a security for the money really advanced, and 
costs to be paid as in redeeming a mortgage. 
Gioynne v. Heaton, 1 Bro. C. C. 1. 

On setting aside the purchase of a reversion for 
inadequacy, the deed stands as a security for the 
money actually due, and, if not paid, the bill 
stands dismissed, which is equivalent to a fore- 
closure. Bern} on v. FltoU, 35 Beav. 570. 

Suh-purchase to Stand as Security for Original 
Purchase-Money.] — A sold a reversion to B., at a 
gross undervalue, though it appeared he was not 
ignorant at the time of the real value, but the 
circumstances were such on the tvhole as to make 
the transaction void. C., ten years afterwards, 
being at the same time aware of the circum- 
stances of the original sale, purchases the pro- 
perty from B. at a full value, A. joining in and 
confirming the sale. But, it appearing that 0. 
had not taken any care to see that A.’s concur- 
rence was obtained by a proper means, but left it 
to be obtained, as it was in fact obtained, witli- 
out proper consideration, through B., the author 
of the original fraud, the decree was, that C.’s 
representative should hold the property only as 
a security for the money paid by B. on the 
original transaction. Addis v. Ca mjML -1 Beav. 
401 ; 10 L. J., Ch. 284. 

Allowance.] — On setting aside the sale of a 
reversion for inadequacy after four years, the pur- 
chaser is not entitled to any allowance for the 
risk he has run. in the meantime. Benyon v. 
Fitch, 35 Beav. 570 


XTudervalue.] — Bill to set aside the sale 

of a reversion, dismissed with costs, the only 
ground on the evidence being inadequacy of 
price, and no fraud, Ac,, and the bill filed tw^elve 
years after the sale. 3Ioth v. Atwood, 5 Ves. 
845. 

Purchase by Brother from Sister.] — A 

purchase of a reversionary interest by a brother 
from a sister at an undervalue, set aside twenty i 
years after the purchase, and ten years and a half ‘ 
after the reversionary interest fell into possession, 
the influence of the brother continuing until a 
year before bill filed. Sharp v. Leach, 31 Beav. 
491. ^ 

d. Mode and Conditions of Belief. 

Payment.] — Protection in equity to an ex- 
pectant heir, dealing for his expectancy, ap-. 
proaching nearly to an incapacity to contract. 
Belief against a very advantageous purchase from 
such a person, without fraud ; though mere in- 
adequacy, unless, from its grossness of itself 
evidence of fraud, is, between persons standing 
precisely equal, of no account. The relief on pay- 
ment of principal, interest, and costs, the pur- 
chaser being considered as a mortgagee ; his bill 
to establish the purchase dismissed with costs, 
except of <lepositions used by the other party. 
Bcacoch V. Frans, U; Ves. 512 ; 10 B. B. 218. 

When sales of reversionary interests are set 
aside for mere inadequacy of consideration, it 
is upon the repayment of the consideration with 
interest at the rate of 5k per cent. St. Albyn v. 

27 Beav. 11. 

Instrument to stand as Seenrity.]— Grant of a 


Limit of Time.] — Upon sale of a reversion, 
part of the terms was that purchase-money be 
paid by a certain time ; not being so by default 
of the vendee, vendor discharged from his con- 
tract. Ahwrnan v. Boyers, 4 Bro. C. C. 391. 

^Repayment of Premiums, and Eight to Policy- 
Moneys.] — Policies on the life of A., which were 
of no value, were, upon the sale by A. of a rever- 
sionary interest, assigned to the purchaser who 
kept them up at his own risk and expense. The 
sale was' set aside after A.'s death: — Held, that, 
as the vendor’s representatives would not have been 
bound to repay the premiums on setting aside the 
transaction, if they had exceeded the value of 
the policies, so, on the other hand, they were not 
entitled to the moneys received by the" purchaser 
on such policies on the death of A. Foster v. 
Boherts, 29 Beav. 467 : 30 L. J., Ch. 666 ; 7 
Jur. (KS.) 400 ; 4 L. T. '760 ; 9 W. B. 605. 

Eight to Policy.] — In 1856 A., being in em- 
barrassed circumstances, but entitled to the 
equity of redemption of consols, and of two 
policies on his life, and to a life interest in rever- 
sion in other funds, agreed to sell the property 
to B. at an undervalue. Before the agreement 
was completed, B. assigned his interest in the 
contract to C. for a larger sum than he had 
agreed to pay for it, and A. and B. afterwards 
assigned ^ it to C. accordingly. C. afterwards 
assigned it to D. for a stiU larger sum than he had. 
paid to A. and B. D. had notice of the sums 
previously agreed to be paid, and paid for the 
property : — Held, that the transaction, as a sale, 
was invalid as respected D., but an account was 
; directed as to what was really due to hei', and 
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she was, under all the circumstances, allowed to 
retain a policy which she had redeemed, and on 
which she had paid the premiums. Nesbitt y. 
Berridqe, 32 Beav. 282 ; 9 Jur. (N.S.) 1044 ; 8 
L. T. 76;'ll W. E.446. 

Decreeing Specific Performance by Heir.] — If 
an heir sells a reversion in the life of his father 
at an undervalue, a court of equity will not, in 
favour of such a purchase, decree the heir speci- 
fically to perform a covenant, for further assur- 
ance. Johnson v. Nott^ 1 Vern. 271. 

Purchaser evicted, Recovering Purchase- 
Money.] — A man buys at an underrate, and has 
a covenant and collateral security for quiet en- 
joyment, and is evicted, he shall recover back 
only the consideration money, and not the full 
value of the estate. Zoueh v. Swame, 1 Yern 
320. 

e. Costs. 

Rule.] — Rule as to costs on settiug aside the 
sale of a reversion. Foster v. Mnberis, 29 Beav. 
467 ; 30 L. .].. Oh. 666 : 7 Jur. (x.S.) 400 ; 4 L. 
T. 760 ; 9 W. E. 605. 

Where Offer Refused.] — Before instituting a 
suit to ^ set aside the sale of a reversion, the 
plaintifi: oflrered very iieaily the same terms that 
were afterwards imposed by the decree : — Held, 
that the defendants, who had refused these 
terms, must pay the costs properly incurred up 
to the hearing. Nesbitt v. Berrfdr/e, 1 N. R. 
345. 

iv. Mortgages. 

Generally.] — The same principles apply to 
mortgages, as to sales, by expectant heirs. 
Tottenham- v. Emmet, 12 L. t. 838 ; 14 W. R. 3. 
Affirming 10 Jur. (x.s.) 1090. 

Inadequacy of Consideration.] — A mortgage of 
a reversionary interest, depending on a gentle- 
man dying without issue male, set aside "for in- 
adequacy of consideration, although the risk was 
such as not to be susceptible of accurate valua- 
tion. Eenyon v. Fitch, 35 Beav. 570. 

Onus,] — A mortgage of a reversionary interest 
stands in the same position as a sale, and there- 
fore to support the transaction the mortgagee 
must show that he gave full value. Benyon v. 
Fltcdh, 35 Beav. 570. 

Fair Price.] — In dealing Avith expectant 

heirs, persons advancing money must be able to 
show that they gave an adequate consideration 
for their i'eversionary interests. 5yhatwas a fair 
market price must depend upon the I'elative cir- 
cumstances attending the transaction at the 
time. Tynte v. Ilod'ge, 11 L. T. 490 ; 13 W. R. 
172. 

Setting Aside — Revival of Prior Mortgage.] — 

An expectant heir charged his reAnrsioii in 1853, 
and afterwards in 1855, to the same parties. The 
second transaction cancelled the first. The 
second being set aside by the court : — Held, that 
the first was not revived. Bromley v. Smith, 
26 Beav. 644 ; 29 L. J., Ch. 18; 5 Jur. (n.s.') 
833';,7 W. R. 557. . ■' 

Solicitor taking Mortgage from Young and 


Poor Client — Conditions of Relief.] — J., a young- 
man in very poor circumstances, was defendant 
in a probate action in which he claimed a share 
of certain real estate as co-heir of the deceased. 
To enable him to conduct his defence he bor- 
rowed money from K., a solicitor, to whom he 
executed a mortgage whereby he, J., covenanted 
to employ a particular person as his solicitor in 
the action, and, if he should be successful in the 
action, to pay K. 2257. “by way of bonus ” ; and 
it was provided that K. should make such further 
advances to J. as and when K. should think fit 
to meet any further necessities of J., or to be 
applied in or towards the costs of the action. 
The deed then charged J.’s interest in the real 
estate in question with present and future 
advances and interest at 5 per cent., and the 
2257. bonus. J. received a further adAuince from 
K., making a total of 1007. for advances and 
was ultimately successful, in establisliing his 
claim in the probate action : — Held, in aii action 
by J. to redeem, that the transaction was void- 
able as an undue advantage obtained from J., 
wdien under the pressure of distress and in a 
position analogous to that of an expectant heir ; 
and, accordingly, redemption was decreed on 
payment only of the sums actually advanced to 
J., with ijiterest. James v. Kerr, 58 L. J., Ch. 
355 ; 40 Ch. D. 449 ; 60 L. T. 212 ; 37 W. R. 
279 ; 53 J. P, 628. 

Conditions of Relief— Mortgage to Stand as 
Security — Base Fee.] — A plaintiff was entitled 
to a base fee in real estates in Ireland, subject to 
the life interest of. and the exercise of a power 
of appointment by, his father, who was upwards 
of seventy and a lunatic. He applied to the 
defendant for a loan of 5007., and agreed to 
include in the security certain costs, to cover 
Avhich heAvasnot properly liable, and amounting, 
with the 5007., to 1,0647. The defendant con- 
sented to advance the money on these terras ; 
accordingly the plaintiff, who had an indepen- 
dent solicitor, mortgaged his reversion to the 
defendant, to secure 2,0007. in case the plaintiff’s 
father should die within three years after the 
date of the mortgage, and 4,0007. if he should 
outlive that period, Avith interest on the respec- 
tive sums. The father died four years af terAvards, 
and the plaintiff filed a bill to set aside the 
mortgage Held, that the mortgage must stand 
for a security only for the sum actually adA’-anced, 
and the costs which the plaintiff Avas liable to 
pay Avith interest. Tottenham v. Emmet, 12 L. T. 
838 ; 14 W. R. 3. Affirming 10 Jur. (N.S.J 

1 OOA ^ 


-- Six Years’ Interest.] — A married Avoman 
and her brothers, persons in a humble position, 
being entitled in reversion expectant on the 
death of a tenant for life, to a sum of 1,5007. 
charged on land, purported to mortgage this 
interest to B. as security for 5007., though 2507. 
only was actually adAmnced. B. subsequently 
advanced 1507. more, for AAdiich a further charge 
for 3007. on the same reA'ersionarv interest Avas 
taken as security. This deed of further charge 
contained recitals and clauses to the effect 
that the nature of the transaction Avas 
perfectly understood by the borrOAvers, and that 
the difference between the sums actually ad- 
vanced and the sums expressed to be secured, 
was considered reasonable remmieration for the 
delay that must occur before repayment, on 
account of the age of the tenant for life, The 
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date, filed his bill of foreclosure against such 
lender and several other parties holding subse- 
quent incumbrances, alleging simply that they 
claimed some interest in the estates, but without 
further particularising such interest. By his 
answer, the lender of the 500/^. set out his mort- 
gage deed, and insisted upon it. The answer was 
replied to, and a decree was made in the cause, 
directing an inquiry what charges or incum- 
brances "there were upon the estate, and directing 
the master to state the priorities thereof. The 
lender of the oOOZ. claimed before the master, 
under this reference, to establisli his mortgage, 
but the master reported against it on the ground 
of usury, an objection to that effect having been 
taken before him by a subsequent incumbrancer, 
not the plaintilf Held, u]:)on aptpeal from the 
decision of the vice-chancellor, allowing an ex- 
ception to the master’s report, first, that it was 
competent to the master and to the court, in a suit 
so framed, to enter into the question of usury. 
Secondly, that the master was right in reporting 
against the security on that ground. Mau.^jield 
0^arl') V. Ogle, 7 I)e Cl. M. Cl. 181 : 24 L. J,, 
Ch. 450 ; 1 Jur. (K.S.) 603; 3 AT. II. 557. 


V. Post Obits. 


Public Policy.] — Post obit security, though not 
on reasonable terms, may be valid, but on 
grounds of public policy strictly examined. 
Curling v. TownsJierid, 19 Ves. 628. 


Usury.] — Post obit bonds, though upon terms 
of gross inequality, established ; such securities 
not being liable to impeachment on the ground 
of usury. Wharton v. Mag, 5 A^es. 27. 


Eights of Assignee of.] — The assignee of a 
post obit security takes it with notice of all its 
legal incidents, including the right of the rever- 
sioner to open settled accounts between himself 
and the original mortgagor. Tottenliant v. Green, 
82 L. J., Cii. 201 : 1 ISC II. 466. 

Piecitals in a mortgage deed of an account 
settled are not binding on the reversioner, even 
as against sub-mortgagees. Ih. 


Sale of Bonds.] — Post obit bonds by a young 
man put up to sale by him without reserve, 
relieved against. Fo.e v. Wrujlit, 6 Madd. Ill ; 
22 II. E. 324. 


Belief.] — One lent an heir l.OOOd to pay 
2,5007. if he survived his father, else nothing ; 
equity relieved. Tioidltton v. Griffith, 1 P. 
A¥ms. 310. 

One entitled to an estate after the death of 
two old live.s, takes 3507. to pay 7007. when the 
lives fall, and mortgages the estate as a security. 
No relief against this bargain, though both the 
lives died within two years. Batty v. Lloyd, 1 
VeiTi. 141. 

Post obit security bond by A. in 1720, for pay- 
ment in six months after his father s death, if he 
survived ; otherwise to be void. The father, 
then seventy, dies in 1731 ; A. in 1734. No 
relief against the penalty, there being no proof 
of imposition, although suspicious circumstances 
in it. Hill V. Caillovel, 1 Ves. 122. 

A., aged thirty, borrows 5,0007. on bond, to 
pay 10,0007. if he survives B., aged seventy-eight. 
A. survives a year and eight months, having, on 
death of B,. confirmed the bargain by a new 
bond, &c., freely and paying part. No relief 


securities were prepared by B.’s solicitor, acting 
for all parties, and the borrowers had no indepen- 
dent advice. Only one years interest was ever 
paid. On the death of the tenant for life the 
1,5007. was paid into court, and upon a petition 
by the reversioners to set aside these sepurities 
on the ground of fraud, and for payment out of 
the fund : — Held, that the mortgage and further 
charge could stand as security only for the sums 
actually advanced, with six years’ arrears of 
interest only. Slater’s Trusts, In re, 48 L. J., 
Ch. 473 ; 11 Ch. D. 227 ; 40 L. T. 184 ; 27 W. E. 
448. 


Practice — Petition.] — Semble, the court 

will, upon petition for payment out of court, 
hear and decide questions of this nature without 
directing the issue of a writ. Ih. 


Premiums on Policy.]— -A young noble- 
man, on attaining twenty-one, for a small con- 
sideration, conveyed his reversion in real estates, 
and assigned policies which had been effected on 
his life in his name, for securing 20,0007., with a 
proviso for redemption and reconveyance of the 
estates arnl policies, on payment. After a delay 
of fourteen years the transaction was set aside, 
and in the meantime the policies had been sold 
under a power of sale : — Bleld, that the mortgage 
must stand as a security for the moneys actually 
advanced, but not for the premiums which the 
mortgagee had paid for keeping up the policies. 
Pemell v. MUlar, 23 Beav. 172 ; 26 L. J.. Ch. 
699 ; 3 Jur, ( 2 t.s.) 850 ; 5 AAC E. 215. 


Eectification of Decree.] — The bill es- 
pecially asked for the reassignment of the 
policies, and the payment of the produce of those 
sold under the powers of sale. The same relief 
was asked at the hearing, and was given by the 
decree. After the decree had been passed, the 
plaintiffs, finding the account in respect of 
receipts and |.iayments of the policies would be 
onerous to them, obtained a hearing, and then 
asked that this piirt of the decree might be 
omitted. The court held them entitled, and 
rectified the decree accordingly, and without 
costs. Ih. 


Eepayment of Premiums.] — An expectant 

heir mortgaged his reversionary estate, and as a 
further security, he covenanted to keep up 
policies on his life, which on his default, the 
mortgagees were empowered to do, and he cove- 
nanted to pay the amount, and charged it on his 
reversion. On setting aside the transaction for 
inadequacy of consideration, the mortgagees were 
not allowed the premiums paid by tliem under 
the security. Bromley v. Smith, 26 Beav. 644 ; 
29 L. J., Ch. IS ; 5 Jur. (N.s.) 833 ; 7 AV. E. 
557. 


Practice— Jurisdiction.]— A sum of 5007. was 
advanced, by way of loan, upon the security of 
the reversion of real estates (the subject matter 
of the suit), expectant upon the death of a 
tenant for life, aged sixty-one at the date of the 
advance, upon the terms that, if the tenant for 
life died in five years, the lender should receive 
back 5007. and as much more — viz. 1,0007. ; but 
if the tenant for life died after the expiration of 
five years, the lejider was to receive back 5007., 
and twice as much more — viz. 1 ,5007. The owner 
of an incumbrance on the estate prior in point 
of date to that of the lender of the 500^, and 
holding also an incumbrance posterior to it in 
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.given in this case, except as to the penalty. 
Chesterfield (JhJarl) v. Janssen, 2 Ves. 125 ; 1 
Atk. 352. 

Payment.] — A., tenant for life, remainder 

to first, &c., son in tail, remainder to liis nephew 
B. B. enters into several statutes to C. for pay- 
ment of ten to one upon the death of A. in case 
he died without issue male in the life of B. C. 
in the life of A. brings a bill to compel B. either 
to pay principal and interest, or to be foreclosed 
■of any relief against the bargain. B., by answer, 
•declares the bargain fairly made, and intends to 
abide by it, and that he would seek no relief 
against it. A. dies. B. brings a bill against the 
■executor of C., and, notwuthstanding B.’s former 
.answer, he is relieved against the bargain on 
payment of principal and interest without costs. 
Wiseman v. Beahe, 2 Vern. 121 ; Free. C. 0. 
111 . 

Conditions of Belief — Bond to Stand for Sum 
Advanced. ] — Under circumstances post obit bonds 
from an expectant heir set aside, and allowed only 
to stand for sum actually advanced, with in- 
terest. Bernal v. Bonoqal (Marquis'), 3 Dow, 
133; 1 Bligh (N.S.) 524.' 

Price of Goods Sold — Joint Mortgagors.] 

— Agreement obtained from young heirs, and 
securities taken for the payment of great sums 
•of money on the death of their ancestors for 
goods sold at extravagant prices, set aside on 
payment of the true value which each person 
respectively received ; and, though the security 
was joint, yet one not to ansrver for wdiat the 
■other received. Bill v. Brlee, 1 Vern. 467. 

Practice— Payment into Court.] — In a suit to 
set aside post obit securities, an injunction being 
granted, the principal and interest'will be ordered 
into court, and will not be paid to the defendant. 
Marsaoh v. Farlow, Jacob, 572. 

Account Settled — Re-opening.] — An ac- 
count settled and signed by an expectant heir 
for the^ purpose of a post obit security, is not 
■conclusive as between him and the person deal- 
-ing with him ; but the right of such heir to 
reopen the accounts does not extend to trans- 
actions not of a post obit character forming 
items in the account. Tottenham v. Green, 32 
L. J., Ch. 201 ; 1 U. R. 4G6. 

Injunction— Motion to Set Aside— Costs.] 

— An action on a post obit, as contrary to the 
principles of ^ this court, wms restrained, and sub- 
sequent motion to set aside the injunction was 
refused with costs, such case being against 
general rule, that costs of motion for injunction, 
or to dissolve injunction, refused, are costs in 
the cause. Mar sack v. Beeves, 6 Madd. 108. 

vi. Unconseionaljle Bargains. 

Jurisdiction.]— Although by 17 & IS Viet, 
c. 60, the usury laws are repealed, and by 31 & 32 
Viet. c. 4, dealings with reversionary interests can 
no longer be set aside for inadequacy of con- 
sideration, a court has still jurisdiction -to pro- 
tect the unwary from unconscionable bargains. 
Tgler v. Yates, 40 L. J., Gh. 768 : L. R. 6 Ch. 
665 ; 25 L. T. 284 ; 19 W. R. 909. S. P., Ayles- 
Jovd (Earl) v. Morris, 42 L. J., Ch. 546 : L. R. 
8 Ch. 484 ; 28 L. T. 541 ; 21 W. R. 424. S. P., 


[ Miller V. Cooli, 40 L. J., Ch. 11 ; L. R. 10 Eq. 
' 641 ; 22 L. T. 740 ; 18 W. R. 1061. 

Principles of Relief.] — The principle on which 
[ a court • of equity has granted relief from an 
j unconscionable bargain entered into with an 
i expectant heir or reversioner for the loan of 
money, applies also to tlie case of money being 
lent, on unconscionable terms (not fully under- 
stood by the borrower and known not to be 
fully understood by him by the lender), to a 
young man, being a minor at the time of the 
first transaction, the son of a father p) 0 ssessing 
large property ; who has no property of his owui 
and no expectation of any, except such general 
expectations as are founded on his father’s posi- 
tion in life ; the money being lent without any 
thought o£ repayment by the borrower, but 
on the credit of such general expectations 
and in the hope of extorting payment from the 
father to avoid the exposure attendant on his 
son’s being made a bankrupt. Nevill v. Snelllnq, 
49 L. J., Ch. 777 : 15 Ch. D. 679 ; 43 L. T. 24-4 ; 
29 W. R. 375. S. P. Bennett v. Bennett, 43 
L. T. 246, n. 

Absence of Fraud.] — The mere absence of 
fraud does not necessarily decide upon the 
validity of an unconscionable bargain. Bowes 
V. Heag)s, 3 V. ck B. 117 ; 13 R. R. 162. 

Covenant.] — A. lends money to B. on a mort- 
gage, and takes a covenant from B. by another 
deed that, if A. should think fit, B. should convey 
to A. so much of the mortgaged estate as should 
be of the value of the money lent at two years’ 
purchase. Covenant decreed to be set aside 
as unconscionable. Jennings v. Ward, 2 Vern. 
520. 

Grant of Annuity, with Stipulation.] — Grant 
of annuity by reversioner wdiich would repay 
the priiicipii in six years, with a stipulation to 
emplo 3 ^ a dependant of the grantee as receiver, 
and other circumstances : — Held, not to be 
irnpeachable as unconscionable. WhaUeg v. 
Youde, 1 Jur. 257. 

Setting Aside.] — An unconscionable bargain 
got from an heir in the life of his father set 
aside. Berny v. Pitt, 2 Vern. 14. S. P., 
Nutt v. Johnson, id. 27. Zamplngh v. Smith, 
id. 77. 

^ Conditions of Relief.] — Loans were smade to a 
I young man on his bills at exorbitant interest, and 
I when they were about to become due he mort- 
i gaged his reversionary interest to secure the 
/ arnount and a further advance. The mortgage 
I being set aside for inadequacy, the mortgagee is 
entitled to the full amount of the bills, and not 
simply to the money actually advanced on them. 
Bengon v. Fiteh, 35 Beav. 570. 

A. borrows 200Z. of B., and gives B. a mort- 
gage defeasanced to be void on B.’s paying A. 
40Z. per annum for eight years by quarterly 
payments. Court relieved on payment of the 
200Z. and simple interest. James v. Cades, 2 
Vern. 402, 

Where a young man, entitled in reversion to an 
estate, and very much pressed for money shortly 
after attaining his majority, had given a money- 
lender securities and promissory notes, bearing 
an exorbitant rate of interest ; they were ordered 
to be delivered up on repayment of the sums 
actually advanced, with interest thereon at 5 
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per cent, per annum. Wyatt v. Cooli., 18 L. T. 
12: 10 W. K. 502. 

A young nobleman in his twenty-second year, 
entitled to large property in the event of his sur- 
viving his father, was largely indebted. The 
creditor pressed for payment, and recommended 
thejmung nobleman to apply to a certain money- 
lender. "^The money-lender advanced enough 
money to in part pay oS the creditor, and made 
a further advance to the young nobleman, taking 
by way of security his acceptances at three 
months for the sum advanced, with interest and 
discount together exceeding the rate of 50 per 
cent. The acceptances became due and the pro- 
cess was repeated, the youns' nobleman receiving 
a small advance. The young nobleman had no 
professional assistance in these matters, and no 
application was made to liis father or to the 
solicitors of the father. The father died before 
the second set of bills became due. and the money- 
lender commenced actions upon them : — Held, 
thnt the aedinns would be restrained, and a decree 
made for delivery up of the bills on i>ayment of 
the sums actually advanced, and interest at 5 per 
cent, Aultfiforii v. Morris, 42 L. J., Ch. 

545 : 8 L. E. Ch. 4S4 : 2S L. T. 541 : 21 W. R. 
424. 

Redemption on Payment of Sum Advanced. ] 

—A younger son, twenty-six years of age. and in 
great pecuniaiy distress, in July, 1S51. borrowed 
85/. of a money-lender, on his ])i-nmlss,>ry note for i 
lOOZ. at six months, and a^ a collateral security 
mortgaged a bond for 500/. payiiljle on the death 
of hi's father, then aged hfty-four. wliieh he had 
taken from his oldest brother as eonsidemtion for 
his releasing his portion of 500/. eliarged on the 
family estafe. The interest reserved by the mort- 
gage. in the event (which hai tpened) of the note 
not being ]iaid when due, was 5 ])er cent, per 
month. He died in Octo1)er, 1872. The bond 
liecame payable in October, 1878, by the <leath of 
hi> father, and in February. 1874. his legal per- 
sonal representative tiled a bill to redeem : — 
Held, that he was an expectant heir, and that 
the bargain was nnconseionable. and redem].'»tion 
was decreed on payment to the money-lender of 
the amount actualiy advanced, with interest at 
5 per cent, per annum. Brannon v. Cooli, 23 
W. R. 113. Alhrmed. L. R. 10 Ch. 380 : 32 L. T. 
353 : 23 W. R. 531. 

Deed to Stand as Security for Sum 

Advanced.] — In 1819 W. 0. borrowed of E. C. 
1.500/., and of H. W. 500/.. on condition that the [ 
same sums and as much more should be paid to j 
them on the death of his father A. B., provided ' 
he died within five years : but, if he should 
survive that period, then the same sums and 
twice as much more were to be paiel to E. C. and 
H. IV. The manor of C., and other estates to 
which W. 0. was then absolutely entitled in 
reinaiudcr expectant on the deatli of A. B., were 
granttid to D. to secure the payment of these 
sums and interest. In xVugust, 1844, A. B. died, 
and ill November D. gave notice to the tenants 
In possession, tliat, as trustee, he required them 
to pay the rent to him until the sums of 4,500/. 
aiidl.nou/,, with interest, had been jiaid. On 
bill hied against F. C. and others, praying that 
thfiy might be ordered to redeem or be fore- 
closed, a reference was, on the hearing, made to 
the master to ascertain what incumbrances there 
were affecting the estates. F. C., as the repre- 
sentative of E. G., claimed that he was, under the 
indenture of 1819, entitled to receive the sum of 


1,500/., and interest from the 14th August, 1844. 
The master disallowed the claim, on the ground 
that the indenture was void for usury : — Hekl, 
allowing the exception, that, as the nullity of the 
deed had not been established, it must stand as a 
security for the money actually advanced, and 
interest at 5 per cent, Baker v. Bra die if, 1 
Jur. (X.S.) 489 3 W. R. 351. 

Securities to Stand for Money Advanced.] 

— Unconscionable bargain, to pay foui' tiniC'^ the 
money advanced, subject to the contingency of 
the borrower, young and in good health, surviv- 
ing a young but very bad life, and a very 
improbable chance of is^iuc. The securities tr> 
stand only for the principal advanced, interest, 
and costs, under the circumstances ; no fraud : 
terms proposed by the borrower to several others 
being nierelv acceded to. Bower v. Jfeap,s, 3 
V. & B. 117 ;■ 13 R. R. 152. 

31 & 32 Viet. c. 4, s. 1.] — The plaintiff 

was entitled to a reversionary interest in a sum 
of 2.100/. invested on mortgages subject to a life 
estate of a lady, aged sixty-three. The ])laiiiTiff: 
was married in 1S8S, and. except the reversion, 
was without means. Her husband, who liad 
been in the army, had no means, and was with- 
out employment. In 1889 the jilaintitf had 
mortgaged her reversion to M. for 400/.. at 7 per 
cent., and had bori’owed two other sums of 507. 
and 52/. 10.s-.. for which she had given equitable 
charges on the fund. In January. 1890, the 
plaintiff and her husband were living in an hotel 
in Dublin. She was in delicate health, and was 
expecting her conffnement in a few weeks. They 
I had been trying to sell the reversion through 
M., a solicitor in Dublin. Tiiey had no money 
and would be obliged to pay a week’s hotel bill 
on the 1 6th January. On that day she executed 
a mortgage of the reversionary interest to the 
defendant, a Dublin money-lender, to secure 
100 /, of an advance, repayable in six months, at 
50 per cent. There was a sum of 7/. charged 
for costs, which also bore interest at (iO per 
cent. This mortgage vvms the result of several 
j interviews between the plaintiff and her husband 
j and the defendant. The deed was approved of 
I by ]\I. on behalf of the plaintiff, and acknow- 
I ledged before a commissioner ; — Held, that the 
, mortgage was under the circumstances, a hard 
and unconscionable bargain, and slionld stand 
security for all sums advanced only with interest 
at 5 per cent. Bae v. Jouee. 29 L. R., Ir. 500 — 
C. A. ' ■ 

Costs.] — A money-lender advanced to a 

young man, aged twenty-two. in distress for 
money and in fear of arrest, 1 23/. ; taking from 
him a promissory note for 150/., and two mort- 
gages of his reversionary interest in a legacy of 
500/., and in a share of residuary estate worth 
about oOO/. more. One of such mortgages secured 
the repayment of 50/., with interest at the rate 
of 20 per cent, for the first month and 5 per 
cent, per month afterwards, and the other 
secured 150/., with interest at 20 per cent, per 
annum, reducible to 10 per cent, on punctual 
quarterly payments, and both these mortgages 
contained^ an absolute power of sale without 
notice. Upon a biR by the borrower against the 
money-lender to set aside the securities i—Held, 
that the bargain was an unconscionable one, and 
amounted to unfair dealing within 31 & 32 Yict. 
c, 4 ; and it was declared ‘‘that the deeds should 
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stand as a security only for the sums actually 
advanced, with interest at ol. per cent., hut the 
court directed that the defendant should have 
his costs of suit added to the amount to be found 
due on his securities. MlUer v. Cooh^ 40 L. J., 
Ch. 11 ; L. E. 10 Eq. 641 ; 22 L. T. 740; 18 
W. E. 1061. 

S., a man of intemperate habits, aged thirty, 
in order to pay tradesmen’s bills and other debts, 
for 5,000/^. in hand, bound himself in the penalty 
of 20,0001. to pay 10,000Z. upon the death of M., 
a lady aged seventy-eight, if he survived her. 
M. died aged eighty-four, and S. survived her 
two years. At M.’s death a new bond was 
entered into, with the same penalty for the 
payment of 10,000h and interest, and S. executed 
a warrant of attorney to empower judgment to 
be recorded against him in King’s Bench, which 
was done accordingly. 2,00OZ. were paicl by S. 
in about live months from the death of M. 
Before his death S. devised the residue of his 
personal estate after paying debts, &c. to his 
son, a minor. The plaintiffs, the son’s guardians 
and executors in trust, brought a bill to be 
relieved against defendant’s demand as an un- 
conscionable bargain and usurious contract. The 
court relieved plaintiffs against the penalty and 
judgment, by directing defendant to deliver up 
the second bond to be cancelled, and to acknow- 
ledge satisfaction on the judgment upon being 
paid by plaintiff’s what should be due at law, but 
would, not give him costs, as there was probabilis 
causa litigandi, and defendant’s case far from 
favourable. Chesterfield v. Ja 7 men, 1 

Atk. 301. 

Practice— Demurrer.] — A very young man in 
necessitous circumstances received advances from 
money-lenders on unconscionable terms, and 
charged them on his reversionary interest in 
certain real estate. A foreclosure suit was sub- 
sequently instituted by one of the incumbrancers, 
the young man was then made a bankrupt, and 
an assignee fraudulently appointed, who, in con- 
cert with the incumbrancers, procured part of 
the property to be sold in the suit, and the 
greater part of the proceeds to be paid to some 
of the incumbrancers. To a bill by the bank- 
rupt, containing these statements, and also 
stating that the defendants, who were the incum- 
brancers, and the assignee had fraudulently col- 
luded together to deprive him of his property, 
and also averring generally, that there would be 
a large surplus after satisfying all claims against 
him, and that the assignee had refused to sue or to 
lend his name for that purpose, and praying that 
the securities might stand as a security only for 
the moneys actually advanced to him, and for an 
account of such moneys, and for repayment to 
him by the incumbrancers of the moneys over- 
paid to them out of the proceeds of sale, a 
demurrer was allowed without costs, and with 
liberty to amend. Payne v. Bicker, 19 W. E. 
695. 

Other Gases — Eelief,]— One just come of age 
entitled to an estate of 300d per annum, being 
dravm into a statute for 1,OOOZ., upon which he 
received only 330Z., is relieved upon the circum- 
stances of fraud. Smith v. Bim'ouqhs, 2 "Vern. 
346 ; Ere. Gh. 80. 

A bill discounter obtained from a young man 
at college bills of exchange, I 0 U’s, &c., for 
moneys advanced at high rates of interest ; and 
subsequently a document, purporting to be an 


I account of the advances, but being only a list of 
i such bids of exchange, &c., was sent to the 
young man. A letter, signed by him, acknow- 
ledging that the account between himself and 
the money-lender had been settled : — Held, not 
to be binding on the young man ; and the court 
ordered an account to be taken of the moneys 
actually advanced, with interest at bl. per cent, 
and that, wdien the amount found to be due 
should be paid, the securities should be delivered 
up and cancelled. Croft v. Graham, 9 Jur, 
(N.S.) 1032. Affirmed, 2 Be G. J. & S. 155 ; 9 L. 
T. 589. 

Money-lenders discounted accommodation bills 
drawn by an infant upon, and accepted by, his 
elder brother, and took security from time to 
time for the sums so advanced, and for interest 
and commission, by way of charge upon the 
reversionary interest of the elder brotiier. The 
charges amounted to 4,650Z., of which the brother 
whose interest was charged had only received 
210Z., the balance consisting of sums advanced to 
the infant (with the consent of the elder brother) 
and of exorbitant charges for interest and com- 
mission : — Held, that the charges were only good 
for such sums as had been actually advanced (as 
well to the infant as to the elder brother), 
together with interest at 5 per cent., and that 
the fact of the debt having been incurred before 
the creation of the security w^as immaterial. 
Tyler v. Yates, 40 L. J., Ch. 768 ; L. E. 6 Ch. 
665 ; 25 L. T. 284 ; 19 W. E. 909. 

b. Persons Ig*norant of Pights. 

Generally.] — Equity relieves against bargains 
made under a misconception of rights. Bingham 
V. Bingham, 1 Yes. 126. 

A mere voluntary deed of gift, the nature of 
which is not fully understood by the donor, may 
be set aside after the donor’s death, either by the 
heir-at-law of the donor, or by persons claiming 
under a will of the donor. Anderson v, Bls worth, 

3 Giff. 154 ; 30 L. J., Ch. 922 ; 7 Jur. (N.s.) 1047 ; 

4 L. T. 822 ; 9 W. E. 888. 

Conveyance obtained from a woman in 
i^orance of her rights, and upon misrepresenta- 
tion of the circumstances of the property, set 
aside, although she was of full age, and acquiesced 
in the sale, and received the interest of the pur- 
chase money for twelve years, and although she 
consulted her friends, and had their assent, they 
being in equal ignorance with herself. Murray 
v. Palmer, 2 Sch. & Lef. 474. 

Where a person agrees to give up his claim to 
property in favour of another, such agreement is 
void, if he ivas ignorant of his rights, and of the 
value of the property, especially if the party with 
whom he dealt possessed better information on 
the subject. McCarthy v. Becaix, 2 Euss. & M. 
614. 

If party, ignorant of plain and settled principle 
of law, is induced to yield portion of his indisput- 
able right, equity will relieve ; but where title is 
disputable, and he enters into a compromise, no 
relief is given, nor will consideration be inquired 
into, if taken upon due deliberation. Naylor v. 
Wynch, 1 Sim. & S. 564 ; 2 L. J. (0.s.) Ch. 132 : 
7 id. 6 ; 24 E. E. 227. 

Voluntary gift of property, immediate and 
irrevocable, sought to be- set aside, on the 
ground of want of independent advice and 
ignorance of the donor of the full effect of his 
act; but upheld. Zo‘)ig v. Bomgan, 21 W. E. 
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Presumption.] — Dislike and fear of one 

relation raises a strong presumption that the 
donor had a real intention to make such a gift in 
favour of another relation. Ih, 

Both parties in Ignorance.] — A plaintiff may 
he entitled to relief from a contract or conveyance 
on the ground of ignorance and mistake, although 
the defendant, with whom he dealt and against 
whom relief is sought, was also in ignorance and 
under mistake, the contract or conveyance not 
heing made npon the principle of compromising 
doubtful rights. Beynell v, Sjjri/e, 8 Hare, 222. 
Affirmed, 21 L. J., 011.’ 633. 

Misrepresentation — Specific Performance.] — 

"Where a person having a clear title of 12Z. for 
rent, and claiming the property of the land, is 
induced by the representations of two professional 
persons that he had no right to either rent or 
land, to agree to accept 10/. in full for rent and 
land, the court will not entertain a bill for the 
specific performance of the agreement. Stanley 
V. MoHnmi, 1 Iluss. & M. 527. 

Husband and Wife.] — A man already’’ married 
performed the ceremony of marriage with G-. N., 
and joined with her in executing an assignment 
of her life interest in a trust fund to a purchaser. 
The fraud practised upon G-. N. by the ]:)erson 
acting in the character of her husband did not 
affect the validity of the assignment, nor was it 
necessary to make the supposed husband a party 
to a suit instituted by the purchaser to obtain the 
benefit of the assignment. St u rye v. Starr, 2 
Myl. & K. 195. 

A wife who had been deserted by her husband 
became entitled to a share of an intestate’s pro- 
perty amounting to 3,609/. The husband, whilst 
he was ignorant of the amount of the share, 
assigned it in trust for his wife and children, 
subject to the payment of 10,sf. a week to himself 
for his life. Although the deed recited that the 
intestate’s estate was very considerable, yet, as 
the administrators, who were the wife’s brothers 
and parties to the transaction, did not disclose to 
the husband the amount of the share, the deed 
was set aside. Groves v. Perkins, 6 Sim. 576. 

Apportionment of Bent,] — ^A deed apportioning 
rent between A. and B., executed without any 
consideration or intention of bounty, by A.’s 
agent, without authority, and in ignorance that 
the rent had been conclusively apportioned by a 
former deed, not enforced against A. 'But A., 
when afterwards apprised of his rights, obtaining 
from B. a settlement according to'the apportioin 
ment, and for several years after, during the life 
of B., paying the whole rent, without demanding 
contribution, not entitled after the death of B., 
to an account against his assets ; as, from aI 
being in active litigation with B. during his 
whole life, it was not to he presumed that the 
forbearance arose from kindness, Imt that A, 
knew, if he stirred his demand during B.’s life, he 
might have started some countervailing demand, 
which B.’s representative has no means of setting 
up. A., entitled to contribution according to the 
former apportionment, against C., the remainder- 
man, from the death of B., when he went into 
]>ossession : also from a purchaser of parts of the 
lands from the time of the purchase. Stratford 
V. Aldhorovgh (^Lorit), Beat, 228. 

Setting aside Conveyance obtained for In- 


adequate Consideration from Markswoman.] 

— A markswoman was heiress-at-law to a person 
who died seised of or entitled to real estate. One 
of the defendants set up a will of the deceased, 
which will was, as regarded the personalty of the 
deceased, pronounced a forgery, but which, as 
regarded the realty, %vas never impeached at law. 
She was afterwards persuaded to execute deeds 
conveying awaiy all her interest in the deceased’s 
realty for an inadequate consideration. She sub- 
sequently filed a bill, praying that the deeds 
might be set aside on the grounds that they 
were obtained by fraud, that they were never 
explained or read over to her, and that she was, 
at the time she executed them, in ignorance of 
her title to aii}^ portion of the estate : — Held, that 
the court could order the deeds to be set aside, 
this case not being at all analogous to the cases 
of heirs coming to the court under circumstarices 
of this kind, and asking that mere terms of years, 
or diy legal estates, should be set aside in order 
to allow the heirs to proceed at law. Cartledqe 
V. Radhourn, 14 L. T. 187 ; 14 W. K. 603. 

Conveyance for Charitable Purposes — Untrue 
Recitals.] — A. conveyed certain propert}^ to 
trustees in 1842, upon trust for charitable " pur- 
poses, with the intention, and in the belief, from 
the representations made to her, that the charity 
would not take effect till after her death, and 
that during her lifetime the enjoyment of the 
property would be preserved to her. The deed 
was enrolled within six months, and retained 
in the possession of A., who continued to 
receive the rents of the property till 1850. 
In that year, believing herself to be dying, she 
was persuaded to add certain other proi’jertjr 
to what was already comprised in the deed 
of 1842. Deeds were executed declaring the 
trusts, and reciting that A. had received the 
rents from 1842 as the agent of the trustees, 
and that she was desirous of providing for 
the payment to them of all sums owing in 
respect thereof. The plaintiff stated that these 
recitals were untrue, and introduced without her 
knowledge. Before executing these deeds, in 
August, iSoO, she stipulated with the trustees for 
the receipt of the rent up to the Christmas 
following : — Held, that A. was entitled to have 
the deeds set aside, on the ground of the mis- 
representation made as to the effect, and. her want 
of knowledge with reference to the deed of 1842, 
and from the untrue recital and tacit reservation 
of benefit upon the deeds of 1850. Hoieard v. 
Fingall {Earl'), 1 W. R. 515. 

Purchase Clandestinely Obtained.]— -Where A. 
has refused to sell to B. except for ready money, 
and C. clandestinely attempts to purchase for B., 
and money is not ready, court will not enforce 
agreement. PojyJiam v. Ei/re, Lofft, 786. 

Release of Orphanage part.] — Where a 
daughter of a freeman of London accepts of a 
legacy of 10,000/. left her by her father, wdio 
recommended it to her to release her right to her 
orphanage part, which she does release accord- 
ingly, if the orphanage part be much more than 
her legacy, though she were told she might elect 
which she pleased, yet, if she did not know she 
had first a right to inquire into the value of the 
personal estate, and the quantum of her 
orphanage part, before she made her election, 
this is so material that it may avoid her release. 
Piisey V. Beskouvrie, 3 P. Wins. 316, 
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Conveyance by Heir to Bevisee, under misap- 
3>rebension.]— If a man devises land in fee to B., 
who dies in the lifetime of the testator, and the 
testator’s heir, taking it that the heir of B. is en- 
titled, for a trifling consideration, conveys and 
confirms the estate to him, equity will relieve. 
Ilj. 

Lapse of Time.] — Deeds set aside, as absolute 
securities and conversances, and ordered to stand 
as security only for what should appear due upon 
a general account after a considerable lapse of 
time, seventeen years, upon the nature of the 
deeds themselves, the circumstances under which, 
and the confidential relation of the person by 
wdiom they were obtained, and no confirmation*: 
the other parties being throughout under the 
same influence, control, and ignorance of their 
rights. Purodl v. M'^amara^l-k Yes. 91. 

See also COMPEOMISE. 


c. Ag’ed and Infirm Persons. 

Presumption of Imposition.] — Old age alone 
not sufficient ground to presume imposition. 
Lewis V. Pead^ 1 Yes. J. 19. 

Suspicious Circumstances.] — An agreement for 
a purchase obtained from a woman of ninet}” 
years of age, and several suspicious circuin- 
•starices ; the court would neither decree it to be 
carried into execution against the heir-at-law, 
LQor to be delivered up. Green v. Wood. 2 Yern. 
632. 

Pelief.] — A sale by an old woman of eighty- 
eight of an estate in possession, for one-fourth of 
its value, w^as set aside, she being in distress and 
without legal assistance, and being also under 
the impression that she could not' make out a 
good title, while the purchaser, knowing that she 
could, concealed the fact from her. Summers v. 
Griffiths. 35 Beav. 27. 

Deed of gift ordered to be delivered up as 
-obtained by nndue influence over the donor, who 
was eighty-four years old, and nearly blind, and 
placed confidence in donee. Griffiths v. Itohins, 
S Madd. 191. ‘ 

Consideration.] — A conveyance by a weak 

man, for a small consideration, set aside. Clarh- 
.son v. Ilanway, 2 P. Wms. 208. 

Compos Mentis.] — A weak man gives a bond ; 
if it be attended with no fraud or breach of 
trust, equity will not set aside the bond only for 
the weakness of the obligor, if he be compos 
iiientis ; equity will not measure people’s under- 
standings or capacities. No such thing as an 
equitable non compos if compos at law. " Osmond 
V. Pitzroy, 3 P. ^Vms. 130. 

Inadequate Consideration — Eelief— Deed to 
Stand as Security. ]~-Where an aged, illiterate, 
and a weak-minded man, not absolutely in- 
capable of managing his own affairs, but in such 
a state of mental incapacity as to make it neces- 
sary that he should have protection and advice, 
executed a deed of conveyance of his property 
for a grossly inadequate consideration, the court, 
■on a bill filed by the heiress and her husbandj 
declared that. the deed must be set aside as an 
absolute eoiive 3 ^ance, and stand as a security only 
for money advanced by the purchaser, and pro- 


j perly expended by him on the property. Long- 
I mute V. Ledger.^ 2 Giff. 157 ; 6 Jnr. (K.k) 481 fS 
I W. E. 386. 

Improvident Bargain obtained from Illiterate 
Persons by Unfair Advantage— Eatification.] — 

A. died intestate having considerable real estate, 
and leaving B. and C. his co-heiresses-at-law, 
both of whom were advanced in years, illiterate, 
and of a very humble rank in life. D., having 
ascertained the heirship of B. and C., inclueed 
them to sign an agreement whereby, in eoii- 
sideratioii of his revealing to them the existence 
of the property and their title to it (of both 
which circumstances they were wholly nnaware), 
they agreed to give him one half of the net 
amount of the property. At the same time D. 
verbally arranged to recover the property for 
them, and induced them to employ his solicitor 
to act for them in the matter. The property was 
in the hands of the public trustee in New Zea- 
land, and the title of B. and C. was clear, and no 
litigation was contemplated. A portion of the 
proceeds of the property was received and divided 
on the terms of the agreement. On the death of 

B. and C. their executors brought an action 
against D. to have the documents set aside and 
cancelled : — Held, that the agreement must be 
set aside as an improvident bargain which D. had 
obtained by taking an unfair advantage of his 
position : — PI eld, also, tiiat there had been no 
ratification of the contract by B. and C., as they 
never knew of their right to rescind it. Piers v. 
Be JBernardy, 65 L. J., Ch. 656 ; [1896] 2 Ch. 
437 ; 74 L. T. 585. 

Father induced to sell Advowsou — No fraud.] 

— Where father is possessed of advowsou, which he 
apparently intended for his son, and is i)revailed 
011 ,^ when in an infirm state, to enter into 
articles for sale of it. Specific performance was 
refused, though no fraud was imputed to pur- 
chaser. Pell V. Howard, 9 Mod. 302. 

Yoluutary Deed by aged Aunt under a Miscon- 
ception of Effect.] — Where a voluntary deed, con- 
taining no power of revocation, was executed by 
a lady of upwards of seventy years of age, who 
had been in a very infirm state of body and 
mind, but from which she had recovered at the 
date of the deed, depriving herself of all her 
property in favour of a niece with whom she 
was living when she executed the deed, and to 
whom the tlonor had a clear intention of leaving 
all her property, to the exclusion of her other 
relations, but such deed was iiiot either ex- 
plained to the donor, or understood by h- t, and 
it appeared that she understood that *uiider the 
deed she would be left in the enjoyment of an 
estate for her life in the property, "the subject 
of the deed, such deed was set aside after the 
death of the donor at the suit of persons claim- 
ing under a will prior in date to the deed. 
Andenwii v. Plsworth, 3 Giff. 1.54 ; 30 L. J., Ch 
922 ; 7 Jur. (N.S.) 1047 ; 4 L. T. 822 ; 9 W. b! 
888 . 

Purchase by Nephew from Aged Uncle for in- 
adequate Price.] — Purchase of reversion by 
nephew from uncle very old for price grossly in- 
adequate, the deed of coii veyance in the operati ve 
part, but not in the recitals, expressing that the 
grant was made partly in consideration of natural 
love, &c., not impeached on ground of fraud 
under the circumstances. Whalley v. Whalley, 
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S^Bligh, 1. See also Hudson v. Beauchamp, id., 

^ Deed of G-ift to Medical Adviser — Untrue Con- 
sideration stated.] — A deed of gift of I’eal estate 
from an a^ed and infirm person to his intimate 
friend and medical attendant, set aside for fraud, 
one of the circumstances in proof of fraud being' 
that the deed stated, contrary to the truth, "a 
money consideration, Gihson v. Bussell 2 Y. & 
C. C. C. 104: ; 7 Jur. 875. 


II. FBAUDITLEMT CONVEYANCES. 

A. AS AGAINST CEEDITOBS (13 Eliz. c. 5). 

1. Peoperty Within the Statute. 

Generally — Copyholds.] — An assignment of 
personal property for a consideration clearly 
inadequate is fraudulent as against creditors 
under 13 Eliz., but copyholds not being naturally 
subject to the debts, a conveyance of them 
cannot be fraudulent against creditors. IMhs 
V. IMl, 1 Cox, 445. 

Money— Realty.]_A., being much indebted, 
gave 6004. to his children only six hours before 
his decease. This is good against creditors, but 
it would have been otherwise in the case of a 
real estate, or chattel real. Bujin y. Furness, 
Sel. Ch. Ca. 77. 

or chattels, 

Eliz. c. 5, as to fraudulent alienations 
bims V. Thomas, 4 P. & D. 233 ; 12 A A E 
536 ; 9 L. J., Q. a 399. ’ 

Policy of Assurance.]— Policies of assurance 
are, smee 1 & 2 Viet. o. 110, .s. 12, within the 13 
^hz. c. . 0 . &toltoe V. Gmail, 29 Beav. 637 • 7 
J ur. (ir.s.) 901 ; 4 1. T. 695 ; 9 W. E. 801. 


_ Investments.j-Sinoe 1 & 2 A^ct. c. 110 an 
investment of money in the purcliase of stock in 
the names of trustees, upon trust for the children 
of the settlor, he not having at the time .sufficient 
property, besides the money so invested, to pay 
me debts^ v\diich he then owes, is void under 13 
Eiiz. c. 0, because, by 1 & 2 Viet. c. 110 s. 12 
money or stock may be taken in execution : and 
therefore the effect of such a settlement would 
be to delay, hmder, or defraud the creditors of 
the settlor. Barraoh v. MHulloch, 3 K A I 

E Ilk ^ ^ W.* 

Purchase of Property.] -For the same reason, 
any purchase of property by a settlor so in- 
debted in the name of a child or other person 

wouldbe void under 13 Eliz. c. 5. J5. ^ 

Purchased Estate — Purniture.l — A debtor 
having contracted to purchase an estate, caused 
the conveyance to be made to trustees and 

w 5^? agreement of the debtor 

foi the pui chase, and that the conveyance to the 
trustees was by ins direction, and declared the 

property and 

letanuiig the proceeds for the benefit of the wife 
debtor. By one of the deeds 
of March, 18o0, the debtor also assigned to the 
same trustees all the furniture in certain houses 


! upon the same trusts, for his wife and children. 
The debtor was, at the date of these deedSy 
indebted to an extent which would render a 
voluntary disposition of his estate fraudulent 
under the stat. 13 Eliz, c, 5, as against creditc)rs. 
The trustees were not informed of the assign- 
ment of the furniture to them, and it contiiniL'd 
in the possession of the debtor until the .sul.)^e- 
quent assignment next mentioned. By a mort- 
gage deed, dated in November, 1851, the dobtor 
conveyed and assigned all his real and jjersonai 
estate to a creditor to wdiom he had, after the 
date of the voluntary deeds of March, 1850, 
become largely indebted, to secure, so far as it 
would go, the debt owing to such creditor ; and 
the creditor thereupon took possession of the 
furniture Held, that although the purcliased 
estate wms never vested at law^^ in tlie delitor, 
yet, as. he had by the contract acquired an equit- 
able interest in it, which interest was conveyed 
to the trustees under the voluntary deeds* of 
March, 1850, such conveyance w*as fraudulent as 
against creditors under "the stat. 13 Eliz. c. 5 ; 
that the assignment of the furniture bv the 
voluntary deed of March, 1850, was also fmudu- 
lent as against creditors. Barton or Stone v 
Van ITeythuysen, 11 Hare, 126 ; 18 Jur. 344 • 1 
W. E. 429. 

Power of Appointment.]— A general power of 
appointment given over an estate in lieu of a 
present interest in it, having been executed 
voluntarily, though for a daughter, w^as held to 
be^ assets in favour of creditors. Toionshend v. 

W indharn , 2 Yes. 1. 


^ Trader— Purchase of Property.]— Purchase in 

joint names of husband and wife, by trader 
afterwards a bankrupt, is void against creditors! 
(xlaisterY. Ilcioer,^^ Ves. 12 ; 11 id. 377. 

So if purchase was made with while’s money 
If jn’eviously received and disposable by him as. 
his owm, not bound by any agreement wdth a 
trustee, and the receipt not connected with tbc' 
purchase. S. C., 8 Yes. 195. 

2. Creditors YHthin the Statute. 

Who are— Wife Covenantee.]— Hiider a cove-- 
nant on marriage by husband with ti'ustees in 
case wife should survive him, to i)a,.y her a sum 
ot money, she is a creditor within the statute 
against fraudulent conveyances, 13 Eliz c 5 
Bider v. Kidder, 10 Yes. 360. ’ ' ‘ ' 

having Equal Eights.]— Court 
will not favour creditors wiiere others have- 
188^^ them. Brown v. Jones, 1 Atk. 

“ Creditor under voluntary Post-obit Bond.T 

voluntary post-obit bond ii 
as much entitled to the benefit of the 13 Eliz c 
o, as any other creditor. Adames v. Ilafletl 
E. L. 6 Eq. 468 ; 18 L. T. 789. 

_ Creditor without Lien or Charffinsr 

a creditor S a 
^ fraudulent eonvey- 

thA rf i^ecessary that 

lien or charging 
01 del on Hie property comprised in the convev- 

wilTukf absence of such lien the court 

property in satisfaction of the 
creditor’s damn Beese Bker Silver llining^^^ 


I 



V. MweU, L. E. 7 Eq. 347 ; 20 L. T. 1G3 ; 17 W. 
K. 601. 

Creditor by Elegit.] — -Ilill lies for creditor 

by elegit to* set aside a fraudulent conveyance, 
whether he could recover at law or not. Bennet 
Y. MnsgTove^ 2 Ves.*51.‘ 

Subsequent Bond Creditors.] — The father 

makes a settlement on trustees in trust to pay 
debts therein mehtioned, reserving 50^. a year to 
himself for life, remainder to his son, &c. 
Eather continues in possession, and twelve years 
after contracts debts by bond : whether the 
settlement is fraudulent as to the bond credi- 
tors, qu93re. Ilungerforcl v. Earle, 2 Vern. 
261. 

A suit to set aside a settlement as fraudulent 
against creditors, entertained where the plaintiff 
subsequently became a creditor by breach of a 
covenant previously entered into by the settlor. 
Where a deed is set aside as fraudulent against 
creditors, the proi)erty becomes assets, and sub- 
sequent creditors are let in. lileliardson v. 
Small ivood, Jacob, 552. 

The Vd Eliz. c. 5, extends as well to future as 
to existing debts, and a deed having for its object 
to defraud future creditors is therefore void. 
Barling Y. Bishop]), 29 Bear. 417 : 6 Jur. 

.812 ; 8 AV. E. 631. ^ 

^ Voluntary Bond set aside in favour of Por- 
tioners.]—One executes a voluntary bond of 
5,000/. to one of his daughters, without any con- 
sideration, and payable immediateljg but always 
kept it by him, and it was proved to be made 
to screen, himself from taxes, and so esteemed 
by that daughter ; and he by will gives por- 
tions to all his daughters, and dies : this bond 
decreed to be set aside. Ward v. Zant, Ere. Ch. 
182. 

Voluntary Trust set aside as against Order 
for Permanent Alimony. ]— Pending a suit which 
was instituted by a wife against her husband for 
a di vorce, the husband conveyed his freehold and 
personal estates to trustees, upon trust, to pay 
out of the income certain mortgages atfecting the 
real_ estates, and certain scheduled bond- 
creditors, and an annuity to himself, another 
annuity to his sons, and an annuity of 100/. 
to his wife, if she withdrew the proceedings 
which were ^then pending against him, and 
should not institute any others. The wife 
prosecuted the suit, and succeeded both in 
the courts below, and ultimately before the 
judicial committee on appeal. A sentence of 
divorce was pronounced and a permanent ali- 
mony ordered for her support. AVrits of seques- 
tration were issued to enforce payment not only 
of that, but of arrears of interim alimony which 
had been allowed the wife, and of her costs of 
suit. The sequestrators being unable, by reason 
of the deed of conveyance, to seize the property 
of _ the husband, the wife filed her bill to set 
aside the deed as fraudulent and void as against 
her. 4 he court declared the deed of conveyance 
fraudulent and void, and affirmed the order of 
the court below so far as it gave the plaintiff 
relief for ancars of alimony and the costs of the 
.several proceedings, but reserved the question as 
to whether the decree wms right in giving the 
plaintiff a charge on the estates for further 
alimcny. Ble/ikmsoj)j) \\ BkmhmsopjJ, 1 De G-. 
M. ic (i. 495 ; 21 L. 4,, Ch. 401 ; 16 Jur. 787. 


Voluntary Assignment set aside in favour of 
Creditor on Ennning Account.] — A. made a 
voluntary assignment of a sum of money, being, 
^at the time, indebted to B..on balance of running 
account. A. afterwards made payments to B., 
exceeding in amount the balance due at the date 
of the assignment ; but the balance continually 
increased. The assignment was set aside at the 
suit of B. Whittington v. Jennings, 6 Sim. 493 ; 
3 L. J., Ch. 157. 

Voluntary Assignment, Effect of, as against 
Creditor Privy thereto.] — A father executed a 
voluntary deed, assigning a considerable portion 
of his property to his sons, with the concurrence 
and hy the advice of his brother, to whom he 
-was largely indebted. He also made his will 
appointing his sons and his brother executors and 
trustees. The brother acted under the will until 
his death, which took place seven years after 
that of the testator. Pie never took any step to 
impeach the voluntary deed, but was a party 
with the donees under it to instruments and 
transactions proceeding on the assumption of its 
validity : — Held, that after his decease his repre- 
sentatives could not impeach the deed, as being 
void against creditors under the 13 Eliz. c. 5. 
Ollirer v. Eing, 8 De G. M. ^ G. 110 ; 25 L. J., 
Ch. 427 ; 2 Jur. (N.s.) 312 ; 4 AAb B. 382. 

Qufere, 'whether, supposing him to have had a 
right to impeach the deed, his executors could 
have impeached it after he had lived seven years 
without doing so. Id. 

Settlement reserving Power to Mortgage.]— 

A. makes a voluntary settlement reserving to 
himself a power to mortgage what part he 
pleased. This amounts in effect to a power of 
revocation, and therefore fraudulent as against 
creditors by judgment. Bu'haoh v. Hlarhury, 
2 Vern. 510. 

Voluntary Bond — Subsequent Assignment.] — 
A., before the marriage of his niece, verbally 
})romised her and her intended husband that he 
would make a suitable provision for her. He 
also wrote a letter to his niece, which 'was not 
comraunicated to the intended husband, in 
which, referring to the assignment of a policy of 
assurance which he had effected on his life, he 
I said : “ J. urged me to make over the insurance, 
and get it done by an attorney, which would 
soon be published, but 1 will not, though I will 
do it in another way without publishing it, 
which is the only way it could be done safely, 
and I say that in confidence. Do not mention it 
to any one.” The husband swore that the mar- 
riage was had on the faith of the promise. After 
the marriage a bond was given by A. to the hus- 
band, in pursuance of the promise, conditioned 
to pay a sum of money at the death of A., who 
afterwards assigned the policy by a voluntary 
deed, being at the time of the assignment and at 
the time of his death in solvent circumstances, 
save as to the bond : — Held, that, as neither the 
verbal promise nor the letter could’ have been 
enforced against A., the bond was voluntary, and 
gave no equity to set aside the assignment of the 
policy. MAskie v. 31 Cay, Ir. E. 2 Eq. 447 : 16 
W. E. 1187. ’ 

Purchaser for Value of Interest under Set- 
tlement, without Notice of Fraud.]— Section 5 
of 13 Eliz. c. 5, protects a purchaser for value of 
any interest, legal or eqiritable, derived under a 
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settlement wliicli is fraudulent and joid under 
the statute as against creditors, provided such 
purchaser had no notice of its fraudulent nature. 
Halifax^ Bmihing Co. v. GledhUl, fiO L. J., Ch. 
181 ; [1891] 1 Ch. 31 ; 63 L. T. 623 ; 39 W. 11 
104. 

Practice.] — Upon bill by son, committee of 
his father, a lunatic, to set aside a voluntary 
settlement by him, motion for the defendant to 
let the house, sell the furniture, &c., and bring 
the whole into court, refused ; plaintiff not con- 
senting. Colman v. Cro/ior, 1 Yes, 160. 

Obtaining judgment at law.]— Qua 3 re, 

whether, after the bankruptcy or insolvency of a 
debtor, any creditor (other than the assignees) 
can in ordinary cases sustain a suit to set aside a 
conveyance made by the debtor prior to the 
bankruptcy or insolvency on the grounds that 
such conveyance is fraudulent within the statute 
13 Eliz. c. 5, or whether it is necessary that any 
creditor seeking to set aside such fraudulent con- 
veyance must previously recover judgment at 
law for his debt. JJster v. Turner^ 5 Hare, 281 ; 
15 L. J., Ch. 336 ; lOJur. 751. 

To impeach a settlement for fraud, there must 
be a creditor to complain of it, and he must be 
enabled to sue, by having obtained judgment at 
law for his debt, and must state that he is 
defrauded by it. Colman v. Cr alter, 1 Yes. 
161. 

Onus of Proof.] — In 1842 A. executed a 

voluntary bond, payable after his death, and, in 

850, he made a voluntary settlement in favour 
of other parties. His assets proved insufficient 
to pay the bond : — Held, that there was not 
sufficient ground for holding that the deed was 
fraudulent as against the bond creditors, and 
that the onus of proving the deed to be fraudu- 
lent attached to the obligees of the bond. Deninn 
V, Wave, 22 Beav. 184. 

Inquiry.]— A creditor has a right to im- 
peach a fraudulent conveyance of the estate of 
his debtor, and, though it be alleged that suffi- 
cient remains to pay his debt, he shall not be 
delayed by an inquiry to that effect. Clumlcy 
V. JJniuamj (^Lord), Sch. ct Lef. 714. 

Interpleader— Withdrawal from Suit.]— 

A. seized B.’s furniture under a fi. fa., and dis- 
puted the validity of a voluntary settlement of 
the furniture, notice of which was served on the 
sheriff by the trustees. Hie sheriff accordingly 
filed a bill of interpleader. A. and B. were part- 
ners in business ; and the partnership having 
been dissolved, A. elected to take B.’s share at a 
valuation, and continued in possession of B.’s 
share from the date of the dissolution, wffiichwas 
subsequent to the seizure but prior to the insti- 
tution of the interpleader’s suit. ThC' value of 

B. ’s share was afterwards found to exceed, by a 
very large dmount, the sum in respect of which 
the fi. fa. had been issued : — Held, that under 
these circumstances A. ought to have withdrawn 
from the suit, and could not be allowed to show 
that the settlement was invalid. White v. Witt 
24W. K.727. 

Bill to set aside Voluntary Settlement- 

Staying Suit — Costs.]— After a bill filed on 
behalf of creditors to set aside as fraudulent' and 


void a voluntary settlement by their debtor, and 
a composition signed by the creditors in ignor- 
ance of such prior voluntary settlement, the 
debtor was adjudicated bankrupt, and an order 
was made by the court of bankrii];)tcy, setting 
aside the voluntary settlement. The plaintiffs, 
whose claim to prove under the bankruptcy had 
been admitted notwithstanding the opposition of 
the trustees of the settlement, wrote to tliem 
proposing to dismiss the bill without costs as. 
against them, and that plaintiff’s costs should 
come out of the estate. The trustees declined 
this proposal, but offered to consent to an order 
staying all proceedings in the suit without costs,, 
or dismissing the bill without costs : — Held, that 
upon the hankriii:)tcy of the debtor the trustee in 
bankruptcy should have applied to the court to 
have stopped the suit, which, though rightly in- 
stituted in the first instance, coukrno longer be 
prosecuted with benefit to the creditors, and that 
the plaintiffs were entitled to the costs of si:iitu|> 
to the date of their letter to the trustees of the 
settlement, out of the estate realised in bank- 
ruptcy, and the trustee in bankrupty to the costs 
only of realising the estate. Tanqueray y, 
Boivles, L. R. 14 Eq. 151. 

Held, also, that the trustees of the settlement,, 
by their refusal of plaintitfs’ offer having com- 
pelled them to bring the suit to a liearing, must 
pay all plaintiffis’ costs incurred since the date of 
that offer. Ih. 

3. Consideration, 
a. G-eiieral Principles. 

Generally.] — Construction of deed and im- 
peachment of, as voluntary as against creditors. 
Myers v. Leinster (^JDuhe^, 7 Jr. Eq. B. 116. 

Discussion of the doctrine of fraudulent deeds 
as against creditors under the 13 Eliz. c. 5, 
Jenhyn v. Vanyhan, 3 Drew. 419 ; 25 L. J., Ch. 
338 ; 2 Jur. (N.s.) 109 ; 4 W. R. 214. 

If a settlement he made by a person who, if he 
had not made the settlement, would have had 
property upon which his creditors might imme- 
diately fasten and pay tlmmselves, but whicli by 
the settlement is withdrawn, that is, prima facie. 
‘‘ delaying his creditors” within the meaning of 
the 13 Eliz. c. 5. French v. French, 6 De G-. M. 
&; G. 95 ; 25 L. J., (Jh. 612 ; 2 Jur. (N.s.) 169 ; 4 
W. R. 139. 

If the creditors are delayed by a voluntary 
settlement, the case is within, the 18 Eliz. c. 5, 
even though the settlor may have debts owing 
to him, or other contingent or reversionarv 
interests, which, if realised or fallen in, would 
be sufficient to meet all claims upon him. Ih. 

Conveyance without Delivery.]— Conveyance 
fraudulent, if without delivery of possession^ 
though part was a real consideration. Benneh v. 
M'usgrovc, 2 Yes. 51. 

Retaining PossesEion.]— Making gift of goods^ 
and retaining possession of them, evidence of 
fraud upon creditors, and they may pursue them 
into hands of executor. Anon., Cary, 18. 

A. having received moneys belonging to B., 
privately, and without any communication with 
B., prepared and executed a mortgage to him for 
the amount. A. retained the deecl in his ciistodv 
for twelve years, and then died Insolvent. After 
his death the deed was. discovered in a chest con- 
taining his title deeds : — Held, that the deed was 


' ** V ^ 
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good against A. s creditors. Mxton v. Scott, 6 must be clear and fi'ee from suspicion. GraJiam 
Sim. 31. V. O’Keefe, 16 Ir. Ch. B. 1. 

A. executes to B. a bill of sale, dated the 11th 

of May, 1822, by which, in consideration of 350^., Surrounding Circumstances.] — On the question 
he grants all his goods, chattels, and effects to of a voluntary deed being void under the 13 Eliz. 
B. ; and in it there are a clause stating that c. 5, all the surrounding circumstances must be 
symbolical possession had been delivered, and a looked at, and each particular case must depend 
proviso, that the instrument shall be void, if A. upon those circumstances. Thompson y. Wehstem, 
pays the 350Z. to B. on or before the 29th of 28j L. J., Ch. 700 ; 7 W. B. 61S— L.JJ. Affirm- 
Septeinber following : A. remains in the visible ing 5 Jur. (n.s.) 068. 

possession of the property till his death on the Evidence of surrounding circumstances on 
30th of September : Held, that the bill of sale which the court held a settlement, that standing 

was void as against the creditors of A. v. alone would have been fraudulent against 

CWim2jhor?ie, 3 L. J. (o.s.) Ch. 223. Affirmed, 6 creditors, to be connected with and part of the 
id. 91. same transaction with several purchase deeds of 

even date, to which some only of the same 
Subsequent Creditors.] — A voluntary settle- persons were parties. liar mart y. lUeliards, 10 
ment, by which a settlor gives to the trustees of Hare, 81 ; 22 L. J., Ch. 1066. 
his property an absolute discretion to apph^ it in 
the maintenance and support of himself, his t, 

^vife, and children, or aty of them, in such Voluntary Beed. 

manner as they shall think fit, is not fraudulent Generally.] — A person gave a bond for 5,000?. 


manner as they shall think fit, is not fraudulent Generally.] — A person gave a bond for 5,000?. 
against subsequent creditors. A fortiori, such a to his sister, but failing to pay the interest due 
settlement is valid if for valuable consideration, on that bond, gave her another bond to secure 


TIoloios V. Penney., 3 K. & .1. 90 ; 26 L. J., Ch. the arrears of interest. He afterwards de- 

179 ; 3 Jur. (N.s.) SO ; 5 W. K. 132. posited with his sister the title deeds of his 

real estates “as a collateral security for the 
Intention to Defraud.] — A settlement, for debts.’] Subsequently, in contemplation 

valuable consideration, made with the intention marriage of the sister, the two bonds 

of defrauding creditors, is void under the 13 Eliz. were, with the consent and privity of the obligor, 
c. 5. Holmes v. Penney, 3 K. A J. 90 ; 26 L. J., settled upon trusts for the benefit of the intended 

Ch. 179 ; 3 Jur. (N.s.) 80 ; 5 W. E. 132. husband and wife, no reference, however, being 

The mere fact of a settlement being voluntary ,the settlement to the deposit of title 

is not sufficient to render it void against credi- ^^i^eds. The marriage took effect, and about four 
tors. Ib. years after the obligor became bankrupt: — Held^ 


c. 5. Holmes v. Penney, 3 K. A J. 90 ; 26 L. J., settled upon trusts for the benefit of the intended 
Ch. 179 ; 3 Jur. (N.s.) 80 ; 5 W. R. 132. husband and wife, no reference, however, being 

The mere fact of a settlement being voluntary ,the settlement to the deposit of title 

is not sufficient to render it void against credi- ^^i^eds. The marriage took effect, and about four 
tors. Ib. years after the obligor became bankrupt: — Held^ 

To make void a vol untar v conveyance it must assuming the consideration for the first 

clearly appear to have, been executed for the 'bond to have been voluntary, yet there being no 


purpose of defrauding creditors. 
Cotter^ 1 Ridgw. P. C. 305. 


llr/a’u/i V. 


fraud suggested against any party, or insolvency 
proved against the obligor, the ' settlement was 


To render a deed void as against creditors, it is valuable security, and that by virtue of the 
not sufficient that it is merely voluntary, but it instrument of deposit, and the settle- 

must be proved that the party making it in- aen*. trustee of the settlement was equit- 
tended to delay, hinder, or defraud his creditors, able mortgagee of the real estate for the moneys 
Thom/minv. Wehiter, 28 L. J., Ch. 700; 7 W. E. due on the bonds. JUegsi^o'i; v. Foster, 2 Y. & 
648 — L.JJ. Affirming 5 Jur. (N.s.) 668. ^ 


In order to make void a deed as fraudulent 
against creditors, it is not necessary to prove 


Surrender of.] — Voluntary deed, though void 


that the party was insolvent at 'the time, if creditors, being valid as between the 


appear that the Intention was to delay creditors. 
lllehardson v. Smallwood, Jacob, 552. 


parties, its surrender is a consideration that will 
sustain a substituted bond against creditors, 
unless with a fraudulent design, as by an insol- 


™ X- -njr X n mi bit veut to Substitute a valid for an invalid security 

Notice Effect of. ]-The grantee of ac eed creditors. Kerry, Kx parte, 19 Ves. 218. 

o deteat creditors is not liable to penalties ^ i ^ 


made to defeat creditors is not liable to penalties 
under the statute 10 Car. 1 sess. 2, c. 3 (I) (13 
Eliz. c. 5, Eng.), although he have notice of the 

grantor’s intention to defeat creditors, if the Generally.l-Agreement for a mortgagee, a 
oouveyance is taken bona hde, for a good con- gpecific lieu against creditors. Bwni v. Burn, 
sideration, and is intended absolutely to pass 3 y^g 5g2 

the estate. Ay y. A purchase of an estate of tenant for life, who 

M ood V. Pixte (7 Q. B. 8J^), commented on. i^^s outlaw'ed and absconded, set aside in favour 
Moroney, In re, 21 L. R. Ir. C. A. creditors, the purchase being made at an 

under- value, and pending the prosecution at law 
Intention to defeat Particular Creditor.] — It against him, and with notice thereof. Herne v, 
a fraud, within 10 Chas. 1 (Ir.) sess. 2, c. 3, Meeres, 1 Vern. 465. 

10, for a debtor without consideration, and Deed and will executed on the same day; the 


Grood Consideration. 


is a fraud, within 10 Chas. 1 (Ir.) sess. 2, c. 3, 
s. 10, for a debtor without consideration, and 


with intent to defraud or delay a particular deed held a testamentary act ; and, as voluntary, 
creditor, to part with any portion of his property, yoid against the creditors under the 13 Eliz., 
Wood V. Pixie (J Q. B. 892) explained and dis- though services were alleged as a consideration, 
tingnished. [10 Chas. 1 (Ir.) sess. 2, c. 3, s. 10, Peacock v. Monk., 1 Yes. 127. 


is equivalent to 13 Eliz. c. 5.] Ib. 


Evidence of Consideration.] - 


'• A devisee of certain estates in trust to sell for 

payment of debts assigned to B., who wasted the 
To support a property ; B. was devisee in fee of other estates. 


deed, voluntary on the face of it, against under the same will, and conveyed part of them 
creditors, the proof of a valuable consideration to A., to secure a debt due by him from the 
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devisor ; the specialty creditors shall take not 
subject to A.’s incumbrance, as the whole is a 
fraud on the creditors. Hardiolch v. 3Iytid, 
1 Anst. 113 ; 3 E. R. 562. 

Purchase for valuable consideration (the ade- 
quacy of price being disputed), by nephew from 
uncle, who (unknown to nephew) was insolvent, 
and died soon after the purchase : — Held, not 
impeachable by uncle’s creditors. Copis v. Mid- 
dleton, 2 Madd. 410 ; 17 R. R. 226. 

; A deed of settlement, in form voluntary, but 
appearing from intrinsic evidence to have been 
made for valuable consideration, supported 
against creditors. Pott v. Todhimter, 2 Cull. 76 ; 
9 Jur. 589. 

Where a bond shall be deemed voluntary and 
fraudulent against creditors, Loeffes v. Lewen, 
Pre. Cli. 370 ; Gilb. Eq. R. 82. 

What is Sufficient.] — If one aliens land 

for good consideration, though at the time merely 
on an agreement to pay money, this is a good 
conveyance against creditors and purchasers. 
PardoiveY. Weedon, 1 Eq. Abr. 149. 

Semble, advances made by a parent to a child, j 
which formed a debt, but had ceased b}^ lapse of ' 
time to be a legal obligation, are yet a sufficient 
consideration to support a deed by way of family 
arrangement, but not against creditor. Pen- 
hall V. Plimii, 1 Sm. k G. 258. 

A son, taking beneficially under his father’s 
will, promises to pay his sisters’ portions ; this is 
a good consideration for a bond. Blount v. 
Bouffhty, 3 Atk. 484. 

So a promise under age may be a consideration 
for a promise when of age. Ih. 

Who are Within the Consideration.] — The 

,wife joins the husband in letting in an incum- 
brance on her jointure lands, and barring the 
.estate tail, and then limits the uses to the 
husband for life, remainder to the wife for life, 

^ the daughters are 

not purchasers, so as to shut out a judgment 
creditor of the husbands antecedent to the 
barring of the estate tail ; but the limitations to 
them are voluntary unless the consideration of 

iture extended 


Nature of Consideration. ]— Where the 
sees a consideration is made up with a 
view to defraud creditors, the,y will reduce it to 
what is equitable ; but they will not determine 
bonds to be voluntary, if fairly entered into, 
merely because they do not exactly taliy with 
for them. Blount v. Blount, 


Extent,] — Consideration for a settlement 
:t was held to extend to the 
Avhole, and not to a part only of the property 
of it. Harman v. llichardii, 


Effect and Intention to Defeat Creditors, ] 

moirr 4.0 agaiiist creditors, 

is given for it, if it be 
torm as to defeat the creditors, and be 
. .. - Y, Smith, 

A dftod. thnno-ti valuable considera- 


Money Entrusted for Investment.]— E. 

placed in the hands of her solicitor a sum of 
money for investment. He died insolvent with- 
out investing the money, and after his death 
there was found in the safe at liis office a memo- 
randum dated a fortnight before his death, the 
contents of which had not been communicated 
to E. By this memorandum, the solicitor de- 
clared himself trustee of certain leaseholds then 
in mortgage to himself, and of a bill of exchange, 
which he had indorsed to E., to secure the repay- 
ment of the sum placed in his hands. In a 
creditor’s suit for the administration of tlie 
solicitor’s estate : — Held, that, even if tlie soli- 
citor executed the memorandum with tlie know- 
ledge of his insolvency, still E. was entitled to 
the benefit of the security as against the other 
creditors ; for, as the solicitor retained no benefit 
for himself, the gift was bona fide within 
I 13 Eliz. c. 5. Middleton v. Polloeh, 45 L. J., 
Ch. 293 ; 2 Cli. H. 104. 

Family Arrangement.] — Complicated 

family arrangements between a father, who 
afterwards became insolvent, and his son, were 
refused to be set aside in favour of tlie father’s 
creditors, so far as they secured an amiuity to 
the father’s wife in case she sarvived him ; it 
not being shown that any available property of 
the father was thereby dedicated to the purchase 
of the annuity, and it appearing that by certain 
benefits which had accrued to the father at the 
expense of the son, the latter had acquired a 
right to stipulate as creditor for all the provi- 
sions of the deeds of arrangement. Waliejield v. 
Gihhon. 26 L. J., Ch. 505 ; 3 Jur. (x.S.) 363 ; 5 
W. R. 479. 

A., having purchased a freehold estate and 
paid part of the purchase-money, died intestate, 
leaving two daughters, his co-heiresses, and next 
of kin. After his decease, on payment of the 
remainder of the purchase-money by the t\\-o 
daughters and their husbands, the estate was 
conveyed to the two daughters as tenants in 
common. By an arrangement between the two 
daughters and their husbands, the freehold estate 
and certain personal property were agreed to be 
taken by B., the Imsband of one of the daughters 
(by whom the remainder of the purchase-money 
for the estate was recited to have been paid), 
as his share of the property, and a fine was 
covenanted to be levied to the use of B. in fee. 
The fine was neglected to be levied, but B. 

in possession till his death, acting as 
owner of the estate. Shortly beffi’ore 
his death, and seventeen years after the covenant 
to levy the fine, a deed was executed and fine 
levied, by which the estate was settled to the 
use of E. and his wife for their lives successively, 
with remainder to their children. A bill by the 
creditors of B. to set aside this settlement as 
voluntary and fraudulent within the statute of 
13 Eliz. c. 5, was dismissed. Ilouqhton v. Tattu 
3Y. &J.486. 

Where a father, by deed, assigned to his son, 
in consideration of natural love and affection, 
his dwelling-house and all his personal estate — 
Held, ill an action by the son against the sheriff, 

^ on goods, part of such estate, under 
a fi. fa. against the father, that it was competent 
to the son to prove, that, by a bond, bearing 
even date with the deed of assignment, he bound 
maintain his father’s wife and chil- 
the jury having found that it was 
transaction, and that the 
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assignment was bona fide, it was not void against 
oreditors under 13 Eliz. c. 5. Gale v. W'tUiam-- 
^ori, 8 M. & W. 405 ; 10 L. J., Ex. 446. 

Where a person, owing 102Z. on a bond, wrote 
to the obligee that he and his wife were bound 
•down by pecuniary embarrassments, and that 
the obligee’s proceeding to extremities would 
lender the debtor’s wife after his death perfectly 
destitute, and a month afterwards, for a nominal 
Sinn of 10.?., and in consideration of natural love 
and affection, assigned a lease (of the value of 
206/.) to A. in trust for his own benefit for life, 
and after his death for that of one of his 
-daughters -in -la\v ; and he soon afterwards died, 
having by wdll made the assignee of his lease his 
gxecutor ; by which assignment of the lease the 
residue of his property became insufficient to 
discharge the bond debt : — Held, that the assign- 
ment was within 13 Eliz. c. 5, and utterly void 
against creditors, and that the lease was "assets 
in the hands of the executor. Shears v. Iloger.s\ 
3B.k Ad. 363 ; 1 L. J., K. B. 89. 

By a deed of gift, J. granted farming property 
n trust for her daughters, in consideration of 
whicli they covenanted to pay the debts “in- 
curred b}’ J. up to the date of the deed in con- 
nection with the working arrangements of the 
fai'in,” and to maintain J. J. had no other 
property than that comprised in the deed, and 
the plaintiff’s debt not having been incurred by 
J. in connection with the farm, was defeated by 
the deed. The court found tliat the deed was an 
honestly intended family arrangement, and was 
not executed with the object of defeating 
creditors : — Held, that the deed was valid under 
istat. 13 Eliz. c. 5. Golden y. G'dlam^ John- 
son, In re, 51 L. J., Ch. 503 — C. A. Affirming 51 
L. j., Ch. 154 ; 20 Ch. D. 389 ; 46 L. T. 222.' 

Setting Aside — (xeneral Principles.] — 

The question for the court is whether it can or 


the property sought to be ^protected from their 
demands. The judgment was assigned, and the 
assignee proceeded at law against the conusor. 
A bill having been filed by the obligor, and an in- 
jimetion for want of answer having been obtained ; 
on a motion after answer to continue it : — Held, 
that, although the attempt was ineffectual, the 
transaction was such a fraudulent contrivance 
to delay creditors as to prevent the court from 
interfering, and any further injunction was 
refused. Entering judgment on a bond puts the 
security wholly out of the control of the obligor. 
Bateman v. Ramsay, San. A Sc. 459. 

Bond entered into with East India Company- 
Subsequent trust of Portion.] — A. agrees with 
the E. 1. Company to go as president to 
Bengal, and enters into a bond of 2,000/. penalty 
for performance of articles ; but, before he set 
out, he made a settlement of his estate, and 
among other things he declared the trust of a 
term of 1,000 years to be for the raising of 
5,000/. as a portion for his daughter, who after- 
wards married J., a gentleman of 700/. per annum, 
who before the marriage was advised by counsel 
that the portion was sufficiently secured, and 
who, afterwards, on her death, had, on her re- 
quest, expended 400/. on her funeral, but never 
made any settlement on her : after A. embezzles 
the goods and stock of the company to a consider- 
able value ; yet they cannot break through the 
provision, so as to make it voluntary and fraudu- 
lent as to them. Bust India Co. v. Clwtell, Pre. 
Ch. 377. 

Husband and Wife.] — Deed of separation con- 
veying estate to wife, in consideration of indem- 
nity against wife’s debts, held good against cre- 
ditors. Worrall v. Jaeoh, 3 Mer. 256. 8. P 

Stephens v. Olive,^ 2 Bro. C. C. 90. 

A husband having lived in a state of adultery, 


•ought to infer an intent to defraud creditors 
in the parties to tlie deed. The word parries is 
used, because it is plain that, whatever f rautlulent 
intent there may have been in the mind of party 
A., it would not a^^oid the deed unless it was 
known to have been concurred in by party B. 

Bond.] — x-l claim for arrears accrued 

under a voluiitaiy bond ; — Held, a valuable con- 
sideration against creditors. Gilham v. Locke, 
9 Ves. 612. 

Where a father having provided amply for his 
son, requested liim to give his sisters 1,000/. each 
■on marriage, and the son gave them liis bonds 
-accordiiigl}". The son died indebted. Per curiam, 
it would be dangerous to determine such bonds 
voluntary, or that the consideration should be 
•commensurate to the value of the estate ; where 
there is no fraud, they should be held as made 
tor a valuable consideration. Blount v. Blount, 
3 Atk. 481. 

The owner of an embarrassed estate executed a 
bond and warrant of attorney to confess judgment 
thereon to his sister, with the intention of having 
judgment for a large sum entered in her name, 
and proceedings taken so as to secure to himself 
a portion of the rents of his estate, and protect 
them from creditors, who wmre proceeding to get 
into possession. A judgment was afterwards en- 
tered by the attorney of the obligor, the latter 
Tetaining the bond in his possession. No farther 
proceedings were taken on the judgment, as the 
creditors succeeded in extending the portion of 


a separation, took place between him and his 
wife, and upon that occasion the husband settled 
real estates, to the amount of 300/. per annum, 
on the wife, for her separate maintenance, and 
on the children of the marriage ; under these cir- 
cumstances the settlement is not fraudulent as 
against creditors, under the stat. of 13 Eliz. 
Hohhs V. Hull, 1 Cox, 445. 

A. and his wife, joint tenants in fee, conveyed 
an estate by hue to a mortgagee, with a proviso 
for redemption, and reconveyance to A. and his 
wife, or unto such person or persons as they, or 
the survivor of them, should appoint. The mort- 
gage having been paid off, A, and his wife 
appointed, and the mortgagee conveyed the 
estate, hy ivay of settlement, to B., from whom 
no consideration passed. After the death of his 
wife A. sold the estate. On a bill tiled by the 
purchaser to set aside the conveyance to B. as 
voluntary : — Held, that the coiiveyance was not 
voluntary ; that there was a manifest intention 
to create the power contained in the proviso ; 
and that, the wife having exercised it and thereby 
parted with her interest for the settlement, that 
was quite sufficient to prevent the deed from 
being voluntary within the meaning of the 13 
Eliz. c. 5. Athhiso'ii v. Smith, 28 L. J., Ch. 2 ; 4 
Jiu-. (N.s.) 1160 ; 7 W. 11. 42— L.JJ. 

Wife giving up Equity to a Settlement.] 

— H. was married to his wife in 1864, and she 
subsequently became entitled to certain moneys 
under the wills of her father and grandfather. 
These moneys she lent to her husband for the 
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purposes of his business, upon the terms that he her : — Held, that the assignment u as Yoid as 
would execute a settlement of the moneys upon against the company, and that they \\ ere eiititled 
her, which was done. Upon the bankruptcy of to payment of the callout ot the estate. Innign- 
H. a proof was tendered upon the settlement and ton, In ro, lient aim Geiwrat CoLleeU 
rejected on the ground that this deed was volun- Edate iManagement booiety v. Iroug/itoii, lo h. 
tary within the terms of the stat. 13 Kliz. IIO ; 71 L. 427. 

c. 5. -.—Held, that the settlement was not „ « , ^ ^ j -n i. 

covinous or fraudulent within the 13 Eliz. c. 5, 

and that there had been a good consideration by Advances.] A bill of sale ot all the gnintor s 
reason of the fact that the wife had waived her then existing and atter-acquireil property, by 
. equity to a settlement. Semble, that the trans- way of mortgage to secure an existing debt and 
action was upheld on the ground of bona lides, future advances, is not necessarily void under 
. and that, if the.court had found that the inten- 13 Eliz. c._ 5. It will only be void it not made 
tion of the parties had been that the settlement bona tide, i.e. it it is a mere cloak toi letaining a 
should make the husband absolute owner, and at benefit to the gi;antor. 

the same time secure the mone}^ to the wife, it /mv/, In re, 12 Ch. D. 314 , 40 U. 1. /oJ , \v* 

would have declared the settlement void as a B. 744. ■ 


fraud on the bankruptcy law. Home, In re, •• t 

Home, Ex varU, 54 L. T. 301. Couveyaaoe lor Creditors.j-Debtors in ins,.l- 

vent circumstances conveyed by deed ail tiieir 

Wife joining to Mortgage her Freeholds estate to trustees on trust to sell in such maimer 

and Leaseholds.] — A settlement made on the wife as they might think proper, and to divide the 
by the husband, in consideration of her joining in residue of the proceeds after paying expenses 
a mortgage of her freehold and leasehold property, I ratably among the creditors parties to the deed, 

the money so raised being applied in payment of I and, if the trustees thought fit, ci editors Vi hc 

the husband’s debts, and the settlement being | refused or neglected to execute, and, it the trus- 
made with the intervention of third parties on tees tiiought pru|,)er but iiot otlierwise, to jiay 
behalf of the wife — not considered fraudulent, j the dividends on debts due to iion-ass>eiitmg, 
Carter v Hind 2 W. Li. 27. I creditors to the debtors. I he deed provided tor 

’ * ' ’ the payment of maintenance to the debtors if 

Purchase by Father of Son’s Beversionary In- the trustees thought fit, and the executing 
terest for full Consideration.] — By an indenture creditors respectively iiidemiiitied the debtors 
dated the 14th May, im), after reciting that A. and the trustees in respect of the bills of ex- 
had contracted with B., his son, for the absolute change and promissory notes made or indorsed 
sale to him of B.’s reversionary interests in certain to them respectively by the debtors in respect of 
property, amounting to about 18,00U/^., for the the scheduled debts : Held, that the deed was 
sum of 2,500Z. cash, and an annuity of 300/., and not void under 13 Eliz. c. 5. Spencer v. Slater 
also reciting that, in consideration of natural (4 Q. B. D. 13) distinguished. Eoldero Hmdon 
love and alfection, A. had agreed to settle the and> ^]edln^ndev Dlfieount Co,, 5 Ex. 1). 4< ; 42 
rev'ersions in manner thereinafter expressed, it L. T. 56 ; 28 W. B. 154. 

was witnessed that, in pursuance of the agree- A debtor in insolvent circumstances executed 
ment, an annuity of 3U0/. was settled by A. upon a deed by which he conveyed all his estate to 
B., until he should become bankrupt or attempt trustees on trust to carry on his business, or get 
to alienate the same, with trusts in either of such in and realise his estate in tlie inaiiiier they might 
events in favmur of B.'s wife an l children, if au}''. deem expedient, and to apportion the residue of 
For these considerations B., by the same deed, the proceeds after payment of expenses, A'C.,, 
assigned to trustees all his said reversionary according to an equal pound rate among his. 
interest, which was resettled by A. upon B. and creditors. It was provided by the deetl that a. 
his wife and children, in a similar maimer to the dividend should only be payable to a creditor on 
annuity of 300/. The consideration money of his executing or assenting to the deed ; and that,. 
2,500/. for the payment of B.’s debts proved in- if within a certain time any creditor did not 
sufficient for that purpose, and upon the applica- execute ur assent, his dividend shoidd be paid by 
tion of a creditor, whose debt was unprovided for, the trustees to the debtor. The deed also pro- 
B. was adjudicated a bankrupt. The trustee in vided that the executing and assenting creditors, 
bankruptcy having applied to the county court, should indemnify the trustees against any per- 
the deed was declared void under the stat, soiial loss or risk they might sustain, otherwise. 
13 Eliz. c. 5 : — Held, that, the transaction being than by their own wilful negligence or default, 
a purchase by the father of his son’s reversionary by reason of their proceedings under the deed 
interest for full consideration, it was reasonable Held, that the deed was fraudulent and void 
and lawful that the father should prescribe the under 13 Eliz. c. 5, as tending to defeat or delay 
terms when consenting to resettle it upon the creditors. Spencer v. Slater, 48 L. J., Q. B* 
sou, and that the deed having been entered into 204 ; 4 Q. B. D. 13 ; 39 L. T. 424 ; 27 W. B. 134,. 
on good faith, and for valuable consideration, 

was not impeachable under the statute of Assignment for Creditors.] — A trader insured. 
Elizabeth or the Bankruptcy Act. Eyre, Ex his stock-in-trade and other effects. These were 
jjurte and 2/i re, 44 L. T. 922. destroyed by lire. He assigned the policies to 

trustees on trust, to pay and divide the moneys 
Call on Testator’s Sharea — Assignment in con- raised thereunder among all his creditors rate- 
sideration of Covenant to Indemnify.]— -The ably, and to pay the balance (if any) to himself : 
administratrix, with the will annexed, who was — Held, that the assignment was not void under 
also residuary legatee of a testator, whose estate 13 Eliz. c. 5, at the suit of a creditor whose debt 
comprised shares not fully paid lip in a company, was under 50/. Green y. Brand, 1 Gab. & E. 
after receiving notice of a call assigned all the 410. 

estate except the shares to a friend in considera- The appellant by deed agreed to purchase G.’s. 
tion of covenants to indemnify and provide for 1 business, and further agreed on having assigned 
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to him all the other assets of G. to pay to such 
of G.’s creditors as would accept it a composition 
of in the pound on their debts. .No further 
assignment was executed, and G. subsequently 
became bankrupt : — Held, that the deed was not 
void, as being given with the intention of de- 
frauding, hindering, or delaying creditors within 
13 Eliz. c. 5. Ex imvte^ Glllo^ In re, 8 

'Morrell, 157. 

Where A. assigned all his effects at W. to 
trustees, for the benefit of 'certain creditors for 
four years ; and the trustees were empowered to 
sell at the expiration of two years, or sooner, if 
A. should direct, and apply the proceeds of the 
sale in. discliai-ge of the debts of such creditors ; 
who covenanted that A. might continue at home 
or abroad, and that thej^ would not molest him 
for two years from the date of the deed : — Held, 
that such assignment was valid, and not within 
13 Eliz. c. 5 ; and that the property was pro- 
tected against a judgment creditor, who sued 
out execution against A. after the deed was exe- 
cuted. Goss V. Xealv, 5 Moore, 10. 

Conveyance in Trust to pay Bebts, with 
Eemainder for Wife and Children.] — Where a 
debtor conveyed all his real estate upon trust to 
sell and pay off Ins debts, and as to any ultimate 
surplus to pay the same to trustees to be held by 
them in trust for tlie separate use of his wife for 
life, and after her decease in trust for their 
children in equal shares as tenants in common : — 
Held, in a suit by a subsequent purchaser for 
value (at a sale in execution) of the grantor’s 
interest in some lands comprised in the convey- 
ance, that t he deed of conveyance was not void as 
intended to delay or defeat ‘creditors ; and that, 
not being fraudulent in fact, it was not fraudu- 
lent ill law and void against creditors under 13 
Eliz. c. 0 , no intention to delay or defeat creditors 
being shown. Godfrey v. Poole, 57 L. J., F. C. 
78 ; 13 App. Cas. 497 ; 58 E. T. G85 ; 37 W. K. 357. 

Assignment for Creditors — Creation of Eo- 
lation of Trustee and Cestui que trust.] — A. 
executed bona tide a deed of assignment of ail his 
pru]_)orty to E., in trust for such of A.’s creditors 
as should come in and execute the deed. B. 
(who was not a creditor ot A.) touk possession. 
C., a creditor of A., ai.)plied to B. for an explana- 
tion, and having received one said he was satis- 
fied, and took no step to obtain payment : — Held, 
that enough had taken place to create the relation 
of trustee and cestui que trust between B. and 0., 
and consequently that the deed was not void 
against an execution creditor as being voluntary. 
llarland- v. Builts, 15 Q. B. 713 ; 2U L. J., Q. B. 
126 ; 14 Jur. 979. 

— — Allowing Employment of Insolvent by 
Trustee.] — An assignment by a debtor of all his 
estate and effects to a trustee, upon trust for sale 
for the benefit of creditors, contained a proviso 
enabling the trustee to employ the debtor, or any 
other person, in winding np^ the affairs of the 
debtor, and in collecting and getting in his estate 
and effects, and in carrying on his trade, if 
thought expedient by the trustee, and to allow 
the penson so employed, out of the trust estate, 
such sum as the trustee should deem proper : — 
Held, that the carrying on the trade being only 
ancillary to winding up the affairs of the tlebtor, 
the deed was not void, Janes v. Whithread, 11 
C. B. 400 ; 20 L. J., C, P. 217 ; 15 Jur. 612. 

But it must ap})ear from the instrument that 


the main object of the parties to it was to wind 
np the debtor’s business for the benefit of the 
creditoi's, and not to carry on the business witli 
a view to future profits. Coate v. Williams, T 
Ex. 205; 21 L. J., Ex. 116, 

^ Mortgage in Favour of Creditors in Anticipa- 
tion'of Writ.] — A person being indebted to five 
persons, as well as many others, and being aware 
that a writ of execution was about to be executed 
by one of the other creditors, executed a mort- 
gage, substantially comprising the whole of his. 
property, in favour of the five creditors. Under 
the mortgage deed the debtor was to remain in 
possession until default should be made in pay- 
ment of the five debts at the exi)iration ot six 
months, or until execution should be issued 
against his property : — Held, that the deed was. 
not void within 13 Eliz. c. 5. Alton v. Ear rl son,, 
38 L. J., Ch. 669 ; L. E. 4 Ch. 622 ; 21 L. T. 2c^2 ; 
17 W. E. 1034. 

It makes no difference as regards the 13 Eliz.. 
c. 5, whether or not a deed executed in circum- 
stances such as the above comprises all the pro- 
perty of the debtor. Ih. 

Assignment for benefit of Creditors in Antici- 
pation of Fieri Facias— Question for Jury.] — 

if a person, expecting a fieri facias will be sued 
out against him, makes an assignment of his- 
good.s to trustees for tue benefit of his creditors,, 
and the goods are afterwards taken under the.: 
writ, and trover for them is brought against the; 
sheriff by the assignees, it will be a question for 
the jury under all the circumstances, whether the 
deed was fraudulent or not, that is, whether it 
was bona fide meant to convey the goods to the; 
trustees for the benefit of the cretiitors generally,, 
or whether it was a pretext only, and the goods, 
were, notwithstanding the deed, really to belong, 
to the assignor ; and this is a question of fact, 
and not a question of law. Itiehes v. Eva 7 is, 9* 
Car. & P. 640. 

Confessing Judgment to one, after Judgment 
and Execution sued by another, Creditor.] — If 
A. being indebted to B. and C., after being sued to.' 
judgment and execution by B., goes to C., and 
voluntarily gives him a warrant of attorney to- 
confess judgment, on which judgment wms imme- 
diately entered and execution levied the same, 
day on which B. would have been entitled to- 
execution, and had threatened to sue it out, the 
preference so given by A. to C. is not unlawful 
nor fraudulent within 13 Eliz. c. 5. llolblrd v. 
Anderson, 5 Term Eep. 285. 

Confessing Judgment to one, after Bistress 
by another, Creditor.] — After a creditor had dis- 
trained for rent the goods of his debtor, who was 
also under engagement with the creditor’s agent 
for the sale of his goods, for the purpose of dis- 
charging the rent, and also certain book-debts, 
due to such creditor and his agent, the debtor 
confessed judgment to the defendant, another 
creditor, for a large nominal sum, 'with a defeas- 
ance that execution should only issue for such an 
amount as would cover the debt of the defendant: 
and all the other creditors, amongst whom a 
ratable distribution was to be made : — Held, 
that such judgment confessed, being in fact made-, 
bona fide, and upon good consideration, was not 
covinous or fraudulent within 13 Eliz. c. 5, al- 
though its effect might be to delay or hinder such 
first-mentioned creditor from recovering the whoiet 








then, whatever its object, it was valid. 
Horntr^ 3 F. k. F. 48U. 
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amount of his demands. Meiiso v. Hoioell^ 4 
East, 1. 

InfiLrinity of Debtor — Knowledge of Assignee.] 
- — A distribution by a debtor, when in a weak 
state of mind and of body, of the whole of his 
property among his children, partly in considera- 
tion of annuities for his life, partly by voluntary 
.settlement, and partly by pecuniary gifts, is 
void as against creditors under 13 Eliz. c. 5, the 
<jhildren being aware at the time that the 
•creditors’* claims would be defeated, though the 
debtor had no such intention. Cornish v. ClarK 
42 L. J., Ch. 14 ; L. K. 14 Eq. 184 ; 26 L. T. 494 ; 
.20 W. R. 897. 

Assignment by Judgment Debtor of Stock-in- 
'Trade.J — An assignment by a judgment debtor 
to his father-in-law of his stock-in-trade, as 
security for the purchase-money of the business, 
and for money advanced to pay debts, supported. 
Sladden v. Sergeant^ 1 F. & F. 322. 

Transfer by Judgment Debtor of Farm Stock — 
Kent.] — A transfer by a judgment debtor of the 
stock on his farm, the price being paid to third 
piarties for rent, is valid. linuyard v. Seabruok, 
IF. &F. 321. 

Sale for good Consideration.] — A sale of pro- 
perty for good consideration is not, either at 
common law or under 13 Eliz. c. 5, fraudulent 
and void, merely because it is made with the 
intention to defeat an expected execution of a 
judgment creditor. Wood v, Dlxie^ 7 Q. B. 892 ; 
'h Jur. 796. 

Bill of Sale— For Money Lent.]— A bill 
of sale by way of mortgage of personal chattels, 
if executed as a security for money actually lent, 
is not fraudulent and void within 13 Eliz. c. o, 
defeat an expected 
iJardll V. 


To Creditor.] — A bill of sale of goods 
executed by a debtor to his creditor is not Noid 
by reason of preference given over other credit < u‘s. 
If intended by the parties really to operate, and 
to give the creditor the power of taking pos-^es 
.sion, it is good, although not acted on. by taK in 
possession. Jdedrigh v. Purssord, 2 M. A Rob. aoU. 


Interpleader — Trancfer by Debtor to Claimant 
Intention to Operate.]— On an interpleader 
issue, there being strong evidence that ihe 
claimant had heeii pri vy to a scheme to defeat 
and defraud the execution creditor, not only 
after, but before the judgment ; and that, in 
pursuance of this scheme, he had taken a transfer 
of the property of the debtor, his partner 
Held, nevertheless, that, though if it was merely 
meant as a ti’ick and a device by way of a pre- 
^ -- yet, if as 


settled all his property, present and future 
(reserving to himseli a control over the settled 
property), upon his wife, for her separate use 
for life, with remainder to himself for life, 
with remainder to his children. Five years after- 

Iyy-v TYrt.-.r.wY« ]n a suit by his 

sissignees to set aside the settlement, although 


I some evidence was adduced to prove that the 
trader was in solvent circumstances at the date 
of the execution of the settlement : — Held, that 
it was void as against his creditors, under 13 
Eliz. c. a. Ware v. Gardner, 38 L. J., Ch. 348 ; 
L. R. 7 Eq. 317 ; 20 L. T. 79 ; 17 W. R. 439. 

Beventeen months before his bankruptcy, a 
trader assigned by deed all his estate and effects 
by way of security for the repayment of a sum 
due, and a further advance of a moderate 
amount Held, that, under the circumstances, 
the deed was not void under 13 Eliz. c. 5, or as 
an act of bankruptcy. Allen v. Bonnett, L. R. 
5 Ch. .577 ; 23 L.T. 437. 

Bemble, also, that even if there had not been 
a farther advance, the lapse of twelve montlis 
before the bankruptcy prevented the deed from 
being invalidated as an act of bankruptcy. 1 h, 

A "trader, being in insolvent circumstances, 
assigned his business and stock-in-trade, part of 
the consideration consisting of two annuities, one 
payable to himself for life, the other payable to 
his wife during her life, in case she survived him. 
The trader died, having appointed his wife 
executrix. U|)on a creditor’s suit being instituted, 
it was decided that the annuity to the wife was 
void as against creditors ; and afterwards, in an 
administration suit : — Held, that the annuity 
was legal, and not equitable, assets in tlie hands 
of the wife. Hue v. Breneh, 26 L. J., Ch. 317 ; 5 
W. R. 886. 

A trader in embarrassed circumstances, 
possessed of freehold property subject to a mort- 
gage, sold the same on the 17tli of i\Iarch to his 
brother, in consideration of the money paid to 
the mortgagee, and in consideration of a further 
sum then due from the vendor to the pni'chaser, 
the conveyance stating the whole consideration 
as money ].)aid at the time. The i)urchaser, on 
the 15th of April, mortgaged the [jroperty to a 
' ^ On the 11th of September the 

j tra<ler became ba,ukrupt. On a bill filed by bis 
assignees to set aside the sale, on, the ground of 
fraudulent inefcrencc with a view to defeat the 
creditors, and against the mortgagee, on the 
ground of notice to the mortgagee of the state of 
embarrassment of the vendor at tlie time of the 
sale, the court considered that the cpiestion as to 
the validity of the sale was more than strong 
enough for further inquiry, and directed an issue 
I to try whether the deed of the 17th of iHarch 
was frandnlent ; but, as to the mortgagee, that 
! the plaintiff had failed in making any case 
I _ ‘ ’ Boll eft V. IFc-v/r//, 10 Jur. 327. 

A. , a trader, being in difficuitics, and having 
I five executions against him, all his goods were 

conveyed to the defendant b}* bill of sale from 
I the sheriff, with an understanding that they 
i should remain on A.'s premises, to enable Ihni to 
repurchase them. The jury having fouml that 
I the object of the transaction was not merely to 
! relieve A. from a forced sale of his goods, but 
' also to ]^)rotect them from the demands of other 
•Held, that the transaction was void 
under 13 Eliz, c. 5, s. 1. Grab (tin v. Burlier. 14 
0. B. 410 ; 2 C. L. R. 10. 452 ; 23 L. J., C. P. 51 ; 
18 Jur. 226 ; 2 W. R. 163. 

B. , a retail trader, being in difficulties, by 
deeds, dated July, 1882, assigned to C., wholesale 
manufacturers, to whom he was indebted, all his 
stock-in-trade, effects, &c., together with the 
premises on which the business was carried on- 
such assignment comprising substantially the 
whole of his property ; and by an agreement of 

: the same date B, agreed to carry on the business 


J 
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ill his own name as servant of C., and he continued 
to cany it on as the apparent owner, although 
really acting under the directions of C., until 
March, 1883, when he was adjudicated a banh- 
rupt. The assignment was expressed to be 
made in consideration of a debt of 8,27H. then 
due from S. to C., which C. thereby released. 
There was a contemporaneous verbal agreement 
between S. and C. that C. should undertake the 
payment of S.’s other creditors, but whether all 
or only his trade creditors did not appear. At 
the date of the assignment the only debt due 
from S. to C. was 1,370Z., but all S.’s debts, so 
far as they could be ascertained, amounted to 
3,271Z. C., either immediately liefore or after 

the. execution of the assignment, paid out some 
executions for S., and also some arrears of rent 
due from him tci liis landloivl, and subsequently 
made advances and supplied goods for the pur- 
poses of the business. C., "however, notwith- 
standing the verbal agreement, did not pay or 
give any secuiity to a creditor of S. who' was 
pi’essing him, but induced S. himself to give a 
promissory note in his own name for his d&t ; — 
Held, that the deed was clearly void under the 
statute of Elizabeth. Chnpli)u M:v parte^ \ 
Sinclair, In re, 53 L. J., Ch. 732 ; 26 Ch. D. 319 ; j 
51 L. T. 3-15 — C. A. See also Godfrey v. Poole, 
ante, col. 309. 

Indebtedness.] — In a settlement, executed by 
a person in embarrassed circumstances, being in 
part merely meritorious, but untruly recited as 
valuable, where the operation of the deed waste 
withdraw property fi'om the creditors of the 
settlor, the court declared the deed invalid as 
against creditors, and set it aside. Penliall v. 
Mivin, 1 Sru. & G-. 258. 

A solicitor, in straitened circumstances, as- 
signed the goodwill of his business, his credits, 
and all chattels, in his office, in consideration of 
a sum of cash and of an annuity secured by bond, 
and payable to his wife for life, and, after her 
decease, to him for life, with option to each of 
them, when in possession, to accept a sum down 
in lieu and discharge of the annuity : — Held, that 
this settlement of the annuity was void as 
against creditors. Jleale v. I)aij, 28 L. J., Ch. 45 ; 

4 Jur. (N.S.) 1225 ; 7 W. K. 4.5*. 

An insolvent debtor, within a month of his 
death, and while suffering from illness, from 
which there was no probability of his recovering, 
assigned policies of insurance on his own life for 
800/. in consideration of the release of a debt of 
174/. In a creditors’ suit for the administration 
of his estate, the assignment was held to be 
voluntary and void under 13 Eliz. c. 5. The 
assignment was ordered to stand as a security for 
the debt due at the time of the assignment. 
SioJioe V. Co wa n, 29 Beav. 637; 7 Jur. (N.S.) 901 ; 
4 L. T. 695 : 9 W. R. 801, 

A person being indebted to five persons, as 
well as many others, and being aware that a 
writ of execution was about to be executed by 
one of the other creditors, executed a mortgage, 
substantially comprising the whole of his pro- 
perty, in favour of the five creditors. Under the 
mortgage deed the debtor was to remain in 
possession until default should be made in pay- 
ment of the five debts at the expiration of six 
months, or until execution should be issued 
against his property : — Held, that the deed was 
not void within 13 Eliz. c. 5. Alton v. Harrison, 
38 L. J., Ch. 669 ; L. R. 4 Ch. 622 ; 21 L. T. 282 : 
17W.R. 1034. 


It makes no difference as regards the 13' 
Eliz. c. 5, whether or not a deed executed in 
circumstances such as the above comprises all 
the property of the debtor. Ih. 

C. being indebted, but not to the extent 
of in.solvency, applied to his mother for a loan^ 
who consented to make an advance to him 
upon the terms of his making a settlement of 
property to which he was entitled upon himself 
for life, and, after his death, upon his children. 
A mortgage deed was accordingly prepared 
and executed for securing the loan made to C. 
by his mother, and contemporaneously with 
such mortgage a settlement of the property in 
mortgage to C.’s mother was also executed by 
C. ; but neither the mortgage nor the settle- 
ment contained any reference to the other of 
them. C. became insolvent, and afterwards, 
died. Subsequently to his death, his assignee- 
in insolvency instituted a suit for the purpo.se of 
setting aside the settlement : — Held, that the 
settlement was not void under 13 Eliz. c. 5, 
Thompson v. Webster, 7 Jur. (n.s.) 531 ; 4 L. T.. 
750 ; 9 W. R. 641 — H. L. Affirming 4 De G, &, 
J. 600 ; 28 L. J., Ch. 700. 

Liability for Breach of Trust.] — A., being 

liable to the plaintiffs for a breach of trust, con- 
veyed his property to his son, in consideration of 
a life annuity of 60/. The consideration for the 
conveyance was greatly inadequate. The father 
was in a dangerous state of health, and died 
seven days after, leaving no property. The con- 
veyance was set aside as fraudulent, for the 
benefit not only of the plaintiffs, but of all the 
other creditors of A. Stro)ig v. Stronn, 18 Beav. 
408. 


Executor.] — An executor indebted to his 

testator’s estate creates a charge on his (the 
executor’s) own freehold estate in favour of his. 
wife and children, to the amount specified in the 
testator’s will, as part of their share of his resi- 
duary estate Held, that the wife and children 
were entitled to the benefit of the charge,, 
although the debt due to the testator’s estate 
remained unpaid. Stllioell v. Ilellersh, 20 L. J., 
Ch. 356. 

Practice.] — A. seized B.’s furniture under a. 
fi. fa., and disputed the validity of a voluntary 
settlement of the furniture, notice of which was- 
served on the sheriff* by the trustees. The- 
sheriff* accordingly filed a bill of interpleader. 
A. and B. were partners in business ; and, the- 
partnership having been dissolved, A. elected to- 
take B.’s share at a valuation, and continued in 
possession of B.’s share from the date of the 
dissolution, which 'was subsequent to the- 
seizure but prior to the institution of the inter- 
pleader suit. The value of B.’s share was after- 
wards found to exceed, by a very large amount, 
the sum in respect of which the fi. fa. had beem 
issued : — Held, that under these circumstances 
A. ought to have withdrawn from the suit, and 
could not be allowed to show that the settlement 
was invalid. White v. Witt, 24 W. R. 727. 

Sale by Sheriff.] — ^Where goods seized 

under a fi. fa. founded on a judgment fraudulent 
against creditors remain in the sheriff’s hands, , 
or are capable of being seized by him, he is com- 
pellable, under 13 Eliz. c. 5, to sell or seize such 
goods under a subsequent writ, founded on a 
bona fide writ and if he neglects to do so, , 
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having notice of the fraud at the time that 
lie ought to have executed the writ, or if he could 
then have discovered it by reasonable inquiry, 
he is responsible for neglecting to seize and sell 
them ; nor is it necessary, in order to render the 
j udgment void quoad the sheriff on the ground 
of fraud, that he himself should have been a 
party to it ; and the fact that the sheriff himself 
sissigned the goods, under the prior execution, to 
.-aboTiil fide purchaser, innocently and in ignorance 
•of the fraud, does not excuse him from such 
liability. Chvutopherson v. Burton^ 3 Ex, 160 ; 
18 L. J., Ex. 60. 


d. Settlement on Marriage. 

Greneral Principles.] — Although a woman mai' 
hnow that a man is in embarrassed circumstances 
and that her marrying him at the time may be of 
service to him and preserve his propert}^, if 
nevertheless her object in marrying him is not 
;solely for the purpose of presei'ving his property, 
but for the ordinary reasons which lead men and 
women to take that position with regard to each 
other, an ante-nuptial settlement executed by the 
liusband will not be void. But where the mar- 
riage is not an honest marriage, and is entered 
info solely for the purpose of attempting to make 
a settlement valid which otherwise would be 
void, and where, but for a desire to defraud the 
•creditors, no marriage between the two parties 
would have taken place, the ante-nuptial settle- 
ment will be set aside. Thus where a man 
executed an ante-nuptial settlement and married 
,a woman with whom he bad had an immoral 
intimacy, and the evidence showed that such 
marriage was entered into solely with intent to 
•defraud his creditors, the wife being implicated 
in the transaction : — Held, that the settlement 
was fraudulent and void as against the creditors. 
€ooj>e)\ Ex jwrte^ Pannington^ In rc, 59 L. T. 
774 ; 5 Morrell, 216. Affirmed, 5 Morrell, 268 — 
C. A. 

Generally.] — Unless the court finds that the 
■ ceremony of inarriage has been resorted to as a 
pretence and cloak for fi’aud, and finds clear 
evidence that it is a fraudulent marriage, there 
is no case in which a settlement executed in con- 
:.sideration of marriage has been set aside on the 
ground of insolvency or embarrassed circum- 
stances, or as being a fraud against creditors. 
Fraser y.' Tliomjyson^ 1 Giff. 49 ; 5 Jur. (n.s.) 
■669 ; 7 W. E. 607, 

— — Chattels.] —The consideration of marriage 
willsup))ort a settlement even of movable effects, 
.and neither the joint possession of furnitni-e nor 
the want of an inventory, nor the fact that the 
settlor was indebted at the time, and that his wife 
knew it, will affect the settlement. Gammon v. 
Gottoii, 17 Yes. 271. 

Solvency of Debtor.]— The debtor shortly 

before his marriage executed an agreement by 
which, after reciting his intended \narriage, he 
conveyed and assigned to the claimant, as trustee, 
•all the personal chattels and effects he then 
possessed upon certain trusts for the benefit of 
ins wife. At the time of his marriage the debtor 
had sufficient money to pay his creditors in full, 
but shortly afterwards judgment was recovered 
against him, and his furniture was seized : — 
. Held, that the expression “ personal chattels and 


effects” used in the agreement included the 
furniture of the debtor, and that, as the debtor 
was solvent at the time of executing tVie agree- 
ment, and had no intention of defrauding his 
creditors, the agreement Avas not void as a fraud 
upon his creditors. Wewnuui v. Lyori, 64 L. T. 
88 ; 39 W. R. 301. See S. C., in C. A., 60 L. J., 
Q. B. 663 ; [1892] 2 Q. B. 192 ; 65 L. T. 136 ; 
39 W. R. 519. 

Appointment, under power to charge, valid 
against General Creditors.] — A., on the marriage 
of his son B., settled, among other estates, one of 
which he had been, but was not then, iu po-^ses- 
siori, and as to which he was tlien engaged in 
litigation, and to which he was ultimately dcida rei I 
not to be entitled ; ])y the settlement, he cove- 
nanted generally with F., the lady’s father, for 
title to all the l.nids, and he and B. entered into, 
with the trustees, covenants for title and quiet 
possession, notwithstaiidiiig any acts done by A. 
or P>. ; by the settlement it was provided, that if 
A. should purchase the head rents and inheritance 
of any of the settled estate which were held for 
lives, 'that his })urchase should he subject 1o the 
trusts of the settlement, but that he should have 
power to charge with the purchase money the 
estate so purchased : A. did so purchase, arul 
charged the estate with the purchase money in 
favour of his daughter I)., without considera- 
tion : — Held, that this appointment was as valid 
against general creditors as the settlement of any 
other part of his property would have been, and 
would, therefore, prevail against them, unless A. 
had been indebted to the extent of insolvency at 
the time ; and that the parties claiming under 
the settlement, in respect of the breach of the 
covenants therein contained, were general credi- 
tors. Martyn v. Macnamara., 2 Con. A L. 541 ; 
Dr. & War. 411. 

Settlement by Heir, valid against Ancestor’s 
Specialty Creditors.] — Settlement by the heir, 
upon his marriage, of the ancestor’s estates sup- 
ported against the claims of the specialty credi- 
tors of such ancestor. Sir W. H, died irulebted 
in specialty. After his death, on the marriage of 
his heiress, a settlement was executed whereby 
(after reciting the insufficiency of the personal 
estate to pay the debts, and that a considerable 
sum was due on that account) a part of the 
estates was conveyed to provide a fund to pay the 
debts, and the remainder was settled on. the 
heiress, her intended husband, and their issue. 
Many years after, the produce of the estates 
appropriated to the payment of the debts was 
found insufficient : — Held, that the circum- 
stances did not afford any proof of fraud, or any 
want of bona tides in the execution of the 
j settlement ; that the settled estates were not 
liable to the specialty debts ; and that, even if 
a want of bona fides had appeared, relief could 
only be obtained in a suit putting the mala 
fides properly in issue. Itiahardson v. IlorUm^ 
7 Beav. 112 ; 13 L. J., Ch. 186 ; 7 Jur. 1144. 

Surrender and Settlement of Copyhold.] — A. 

surrenders the reversion in fee of copyhold lands 
I to his son, to lessen the fine he must have paid 
in case it had come to him by descent ; after the 
son’s treaty of marriage, the father tells the wife’s 
friends that this copyhold was so settled ; in con- 
sideration of which, and of some leasehold lands, 
a marriage was had, and 2,000k portion paid : — 
Field, this surrender of the copyhold not to be 
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Tolmitary or fraudulent. I{lrJi v. Claj'ke^ Pre. 
€h. 276. 

On Second Marriage.] — Husband on second 
marriage contracts to pay money in trust for the 
wife for life, and afterwards for the issue of that 
marriage and a son by a former wife ; his creditors 
cannot come upon this against the son, as being 
a voluntary disposition as to him. Itliell v. 
Beane^ 1 Ves. 216 ; Dick. 132. 

A widow, before marriage with A., her second 
husband, conveys her estate to trustees, in order 
to make settlement upon the issue of her first 
mai’i'iage. Afterwards A. and his wife mortgaged 
the settled estates to persons who had notice of 
the settlement. Here it was declared that the 
settlement is no voluntary agreement, but a 
binding one ; and no instance where such a 
limitation has been held fraudulent and void 
against subsequent purchasers or creditors ; for 
if it should, no widow on her subsequent mar- 
riage could make any certain provision for the 
issue of a former. 2\'eivste(/d v. Searlei^-^ 1 Atk. 
2{>5 ; C-otton v. Eing^ 2 P. Wins. 358, 371. 


Voluntary Settlement in case of ever Marry- 
ing.] — Where a party, whilst unmarried, made a 
voluntary settlement, upon trust, in case of her 
ever manuring, for her husband and children, 
and she afterwards became insolvent, the court 
dismissed a bill by the assignee to have the fund 
transferred. Elrk v. Cureton, C. P. Cooper, 191. 

Voluntary Bond to Wife’s Bather.] — A volun- 
tary bond, though given as a provision which a 
man may consider it his to make, shall, as 
against creditors, be deemed fraudulent and void : 
as where A., intending to many B., gave her 
father a bond for 500Z., payable on a day certain, 
with an agreement that it should not be sued, 
but remain as a security in case of misfortune, to 
be paid before other creditors. Ccu'e, Sel. 

Ch. Cas. 46. 


Bamily Arrangement.] — On the treaty of mar- 
riage between A. and B., the father and mother 
of B., in consideration of the settlement to he 
made by A., join in conveying a small estate 
(out of which the mother was dowable) to A. in 
fee (but no fine was levied); and they also joined 
in settling another estate, of which the bather 
was seised in fee, on the father for life, remainder 
to the mother for life, remainder to the uses of 
the marriage. At the time of the settlement the 
father was indebted b}^ specialty. This being a 
fair and reasonable family settlement, and not 
made with any view to defeat creditors, the 
limitation to the mother for life is not fraudulent 
as against creditors, within the stat. 13 Eliz., 
more especially as she had joined in conveying 
the small estate in fee to the husband. Jones v. 
JBoidter, 1 Cox. 288. 

Of Wife’s Property.] — Limitation of wife’s 
property until the bankruptcy of her husband, 
or a lease determinable on the bankruptcy of the 
lessee, 2 :ood. Higginbotham v. Holme, 19 Ves. 
88 . 


By Bond.] — 'Settlement on marriage of 

wife’s fortune in case of bankruptcy of the hus- 
band, tboimh in form of bond by him ; but as his 
bond, affecting his property, it is void as against 
the creditors, Hodgson, Ho parte, 19 Yes. 206 ; 
12 IL E. 171. 


Balse Eecitals.] — Settlement sustained 

by the consideration of marriage against credi- 
tors, notwithstanding false recitals that the pro- 
perty was the wife’s, protecting also voluntary 
expenditure by the liusbarid after the marriage, 
in improvement by building and enfranchising 
copyholds, but not jewels and furniture pur- 
chased by him after the marriage and given to 
her. Campion v. Cotton^ 17 Ves. 264. 

C., who carried on the business of a flax 
spinner at the Sliepley mills in partnership with 
E., by a settlement made in contemplation of his 
marriage, after reciting that he was indebted to 
his intended wife in 20,000Z., covenanted to pay 
the 20,OOOZ. to the trustees of the settlement, 
upon trust that as soon as he should become 
owner in fee simple of the Shepley mills estate, 
which he had agreed to purchase, they should 
advance the 20,600Z. to him on the security of 
the same estate; and it was declared that "the 
trustees should stand possessed of the 20,OOOZ. 
and the securities for the same upon trust to pay 
the income to his intended wife for life for her 
S(iparate use, and after her death to C, during his 
life or until he should become bankrupt, with 
remainder in ti'ust for the children of the mar- 
riage, and in default of children for his wife 
absolutely. The recital that C. was indebted to 
his intended wife was entirely false, and C. was 
at the time of the marriage in insolvent circum- 
stances ; but the wife ha(l no knowledge of the 
insolvency of her husband, and understood 
nothing about the recitals or the arrangement as 
to the 20,OOOZ., except that that sum was to be 
settled. C. subsequently purchased the Shepley 
mills estate, and mortgaged it to the trustees of 
the settlement for securing 20.000Z., but no 
inonej^ actually passed between the parties. G., 
and also bis firm, afterwards became bankrupt, 

I and a bill was filed by the trustee in C.’s bank- 
ruptcy against C. and his wife, the trustees of 
the settlement, and the trustee in the bankruptcy 
of the firm, praying that the settlement and the 
mortgage might be set aside as fraudulent against 
the creditors ; and that the rights of all parties 
might be declared : — Held, that, notwithstand- 
ing the falsity of the recitals, the settlement and 
the mortgage deed were valid against the credi- 
tors so far as concerned the interests of the wife 
and the children. Eevan v. Cnnirford. 46 L. J., 
Ch. 729 ; 6 Ch. D. 29 ; 37 L. T. 322 ; 25 W. E. 49. 

Trader.] — A trader cannot on marriage secure 
a provision out of his property for his wife in the 
event of bankruptcy in prejudice to his creditors. 
But marriage settlement of a trader securing a 
provision in case of bankruptcy for the wife, 
good to the extent of her property. Hiqqlnson 
V. Kelly, 1 Ball & B. 252, 255 ; 12 E. E. 28. 

A trader, on his marriage, received a fortune 
of 5,000Z. with his wife, and settled a sum of 
stock in trust for himself for life, with limita- 
tions over for the benefit of his wife and children 
in the event of his becoming bankrupt or insol- 
vent ; and it was provided that if he should 
survive his wife, and the issue of the marriage 
should fail, and he should then be or should have 
been a bankrupt, fifteen sixty-sixths of the stock 
should belong to the wife's next of kin in blood. 
Ho part of the 5,000Z. was settled, but the whole 
of the settled fund was the husband’s property, 
and it did not appear from any of the expressions 
in the settlement what was the consideration for 
the provision as to the fifteen sixty-sixths of the 
stock: — Held, that the limitations over in the 
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event of the bankruptcy of the husband were 
good as to fifteen sixty-sixths of the trust fuhd, 
that being the proportion of the trust fund which 
the wife’s fortune would have purchased, but 
were void as to the remainder. Lester v. Garland^ 
5 Sim. 205. 

In an ante-nuptial settlement, conferring con- 
siderable benefits upon the husband in the pro- 
perty of the wife, to which it chiefly related, 
which settlement contained a recital that it was 
made by the wife in consideration of the mar- 
riage, and of the provision thereinafter made and 
provided for her by the husband, he covenanted 
that whatever estates and property, whether real 
and personal, and wherever situate, or either or 
both, should, in the event of his decease, if the 
wife should survive him, be charged and charge- 
able with and subject to the pajnnent of an 
annuity or yearly rent- charge of 250Z., to be paid 
and payable tocher and her assigns during so 
many years as she should live, besides and in 
addition to the provision thereby made and 
intended for her, with the exception of a contin- 
gent reversionary interest in a policy of assur- 
ance for 3,000/. on the life of the husband, 
which policy was subject to a debt of 2,000/. and 
interest thereon at 4 per cent. There was not 
any provision made out of his property for her 
beside the annuity of 250/. At the period of the 
marriage he was engaged in trade, and was seised 
of roai estate. Subsequently he acquired other 
real estate, and afterwards became a bankrupt : 
— Held, that the annuity of 250/. was well 
charged both upon the real estate of which he 
was seised at the marriage, and upon the real 
estate which he subsequently acquired. White 
V. Anderson^ 1 Ir. Ch. 11. 419. 



Covenant to Settle.] — Under a will the 

testator’s widow had a power to appoint among 
her children, and in default of appointment the 
property was to be held in trust for all the 
children equally. One of the children, being 
then a trader within the meaning of the Bank- 
ruptcy Act, 1809, executed an ante-nuptial 
settlement whereby he covenanted to settle his 
share whether appointed or not. His mother 
appointed the property_equally amongst A. and 
the other children. He subsequently became 
bankrupt ; — Held, that his covenant was not 
void under s. 91 of the Bankruptcy Act, 1869. 
Andretm, In 7 Ch. D. 035 ; 38 L. T. 137 ; 
26 W. R.'572. 


li I 
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Cohabitation.] — A. makes a bill of sale of his 
goods to a trustee for one who lived with him as 
his wife, and so reputed. Bill of sale set aside 
as fraudulent against creditors. Fletcher 
Sidley, 2 Vein. 490. 

Voluntary bond, though given under a strong 
moral obligation (as a marriage contracted and 
property received as husband by a man having a 
wife living at the time) is void against creditors. 
Gllham v. Loclie^ 9 Yes. 612. 

Past.] — Where a man executed an ante- 
nuptial settlement, and married a woman 
with whom he had previously cohabited, with 
intent to defraud his creditors, the wife being 
implicated in the transaction : — Held, that the 
settlement was fraudulent, and void as against 
creditors. JSnlmer v. Hunter^ 38 L. J,, Ch. 543 : 
L. E. 8 Eq. 46; 20 L. T. 942. 

A man in insolvent circumstances, upon his 
marriage with a woman with whom he had pre- 


viously cohabited, by a deed of settlement and 
.articles of agreement executed prior to the mar- 
riage, conveyed and assigned all his estate to 
trustees upon trust for his wife, with a power of 
appointment among the children of the marriage, 
reserving no interest to himself; immediately 
afrer the marriage the povver was exercised in 
favour of an illegitimate daughter. The })ropert}^ 
remained under the control of the husband til! 
his bankruptcy, two months after the marriage : 
— Held, that the settlement was void. Colomlhw 
V. Ferihall^ 1 Sm. k. G. 228. 

Evidence.] — To avoid an ante-nuptial marriage 
settlement as a fraud upon creditors it must be 
shown that both husband •and v'ife were pnri !(‘s 
to the fraud. Parnell x. StedmanA Cal ). E. 
153. 

e. Settlement after Articles or Agreement. 

Variation from Articles.] — A settlement made 
after marriage on the wife and children, pur- 
suant to articles entered into previous to the 
marriage, though not exactly agreeing with 
them, not voluntary nor fraudulent against bond 
creditors. Brunsden v. Stratton^ Pre. Ch. 520. 

In excess of Articles.] — By marriage 
articles, reciting the lady’s fortune to 1:)e 
1,000/., the husband agreed to settle 4,000/., 
secured by his bond and judgment, with a pro- 
viso that it should be void if he should after- 
wards settle lands to the value of 100/. a year. 
He did subsequently settle lands to a value con- 
siderably beyond 100/. a year. The lady’s 
friends had given her an additional sum "of 
1,000/. On a bill filed under the former Bank- 
rupt Act (in pari materiS. with the Statute of 
Fraudulent Conveyances) : — Held, that the set- 
tlement could not be impeached as voluntary as 
to the excess beyond 100/. a year. Maguire v. 
Fichulson, Beat. 592. 

Parol Promise.] — A parol promise before mar- 
riage will not support a deed executed after 
marriage, as against creditors. B Estrange v. 
Bohinson, 1 Hog. 202. 

Wife’s Property.] — Settlement after 

marriage of the wife’s property, reciting a parol 
agreement before marriage for such settlement ; 
the creditors of the husband cannot set aside 
such settlement. Bundas v. Butens, 2 Cox, 235 ; 

1 Ves. J. 196 ; 1 E. E. 112. S. P., Stuckey, Enr 
parte, 2 Cox, 284. 

A husband executed a post-nuptial settlement 
of railway stock, the property of the wife, in 
pursuance of a parol ante-nuptial agreement. 
The wife had been induced by the husband to 
marry before the execution of the settlement, on 
the representation that the settlement would be 
as good after as before marriage. The husband 
I was insolvent at the time of the marriage, 
although he had assured the wife and her family 
that^ he w^as solvent. On a bill filed by a 
creditor to set aside the settlement : — Held, 
that the subsequent execution of the settlement 
was not such a part performance of the parol 
agreement as would avoid the Statute of Frauds, 
and that the settlement was void, as against cre- 
ditors, under 13 Eliz. c. 5. Warden v. Jones. 

2 De G, & J. 76 ; 27 L. J., Ch. 190 ; 4 Jur. (K.s.> 
269 ; 6 W. K. 180. 

Evidence.]— It seems that a recital in a settle- 
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meiit after, marriage is not evidence, against 
creditors, of articles before marriage. Batters- 
her V, Farrington^ 1 Swanst. 106; 1 Wils. Ch. 
88 ; 18 K. R. 32. 

f. Post-nuptial Settlements. 

Generally.] — A settlement after marriage is 
good when husband was not indebted at the 
time, and the wife, when married, an infant. 
MUldUeoml) v. Marloio^ 2 Atk. 579. 

Settlement after marriage voluntary and void 
against creditors. ■Beaumont v. Tliorjw, 1 Ves. 
27. 

A settlement made in consideration of mar- 
riage is good against everybody if made before 
marriage ; if made after, is voluntary against 
creditors. Wheeler v. Caryl^ Amb. 121. 

A. conveyed part of his lands in trust to pay 
his debts, and other part to maintain Ids children. 
This last conveyance is voluntary, and void as 
against creditors, though good against A. himself. 
Sneed v. Cidlpepper^ 7 Vin. Abr. 52 pi. 7. 

Every conveyance that is voluntary, is frau- 
dulent against creditors ; and, though" a man is 
bound b}' law to mainlain his wife and children, 
yet the funds out of which the maintenance is 
to arise are liable to creditors. Fitzer v. Fitzer^ 

2 Atk. 511. 

A husband may make a settlement on his wife 
when he is solvent, and pecuniarily in a condi- 
tion to make such a gift, if it is not unreasonable 
in amount, and if after making it he still has 
abundant assets to pay those debts which he 
owed at that time. SedgioiaU v. Place. 5 Bankr. 
Reg. 168; 25 L. T. 307. 

A voluntary settlement without fraud by a 
husband, not indebted, in favour of his wife and 
children is valid against subsequent creditors. 
On a bill by the wife, the court established the 
settlement, no creditor attempting to impeach it, 
and there being no allegation that the husband 
was indebted at the time, without directing an 
inquiry on that subject. Battershee v. Farring- 
ton, 1 Swanst. 106 ;‘l Wils. Ch. 88 ; 18 R. R. 32. 

Stock was bequeathed to A. after his marriage, 
which he vested in trustees for the benefit of 
himself and wife for life, and then to their 
children. This settlement is void as against the 
husband’s creditors, both before and after the 
marriage. Taylor v. Jones, 2 Atk. 600. 

Such a settlement good as against a father 
after marriage, and against a voluntary convey- 
ance. Ih. 

Wife’s Property.] — ^A trust created by 

the husband of the wife’s estate, not being 
deemed fraudulent against creditors, or a sub- 
sequent purchaser, equity will not carry it 
further, though voluntary conveyances are 
generally held fraudulent against purchasers. 
White V. Sansam, 3 Atk. 410. 

]A husband who had made no provision for 
his wife, agrees that her fortune, which was in 
trustees’ hands, should be laid out in a purchase 
of lands : this agreement, though after mar- 
riage, not to be considered as voluntary, so as 
to be set aside in favour of a creditor of the 
husband. Jfoore v. Bycault, Pre. Ch. 22. 

Bill to impeach a post-nuptial settlement, 
whereby the husband, who was indebted to the 
plaintiffs and other persons, conveyed and as- 
signed real estate and funds in court accruing in 
right of his wife, upon trust to pay a part todhe 
husband, and as to the rest, upon trust for her 
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children, was dismissed with costs. Turnley v. 
Hooper^ 3 Sm. & G-. B49. 

A person, who was in loco parentis to a married 
woman, devised to her a rent-charge for her life, 
and bequeathed certain personal propei'ty to her 
for her separate use. The will being inoperative 
both as to the real and personal estate, the heir- 
at-law and next of kin of the testator made a 
partial sacrifice of their interests in order to 
carry the testator’s intentions into effect, the 
property given up by them being invested in the 
funds, and afterwards settled upon the woman 
and her children. At the time of the invest- 
ment, the husband of the woman was insolvent 
in his circumstances, and about three months 
after the date of the settlement he became bank- 
rupt ; — Held, that the settlement was for valu- 
able consideration, and was good against 
husband’s creditors. Pott v. Todhunter^ 2 Coll. 
C. C. 76 ; 9 Jur. 589. 

Equity to a Settlement.]— Previously to 

a contemplated marriage the intended husband 
and wife went to a solicitor to have a settlement 
prepared of some railway stock, of which the 
intended wife was the registered proprietor, but 
which was subject to a mortgage, and the certifi- 
cates of which were in the hands of the mort- 
gagee. The solicitor not being able to prepare 
the settlement before the time fixed for the mar- 
riage, the husband told the wife that it vvoiild be 
equally good if made afterwards, and no settle- 
ment or agreement for a settlement was made in 
writing before the marriage. Shortly after the 
marriage a settlement was executed, whereby 
the husband covenanted to Invest part of the 
proceeds of the stock upon trust, for the benefit 
of his wife and children. He sold the stock, 
paid off the mortgage, and invested the stipu- 
lated amount according to his covenant : — Held, 
that the settlement was voluntary, fraudulent, 
and therefore void as against creditors, and that 
the wife had no equity to settlement. Warden 
V. Jones, 2 De a. & J. 76 ; 27 L. J., Ch. 190 ; 

4 Jur. (N.S.) 269 ; 6 W. B. 180. 

By Person not Indebted.] — A settlement after 
marriage by a person not indebted is not 
within the Statute of Fraudulent Conveyances. 
Stepfhens v. Olive, 2 Bro. C. C. 90. 

Subsequent Creditors.] — A post-nuptial settle- 
ment executed when the assignor was perfectly 
solvent is not invalid as against subsequent 
creditors. Gugen v. Sampson, 4 F. & F. 974. 

Existing Creditors.] — Settlement after mar- 
riage, fraudulent only as against creditors at that 
time. Kidney v. Coussmaher, 12 Ves. 136 ; 2 
R. R. 118. 

Purchase by Wife from Husband.] — Purchase 
by wife from husband, through the medium of 
trustees, for her separate use and appointment, 
may be sustained against creditors, if bon^ fide, 
though the husband is indebted at the time, and 
even though the object is to preserve from his 
creditors, for the family, the subject of the pur- 
chase. Arimdell {Lady') v. Phipps, 10 Ves. 139, 

In Bar of Dower.] — Where settlement was 
made on wife after marriage, in bar of dower, 
&c., and, by wife’s waiving it, lands would go to 
heir to prejudice of creditors, she was decreed to 
have the estate for life according to settlement, 
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but tliat she should assign it over in trust for : 
creditors, who should convey to her a third for 1 
dower. Miller v. Hdun^ 10 Mod. 487. s 

In Consideration of Portion.] — Settlement : 
after marriage, in consideration, of portion given i 
to wife, is good against husband’s creditors. 
Mufisell V. liammoiul, 1 Atk. HI. S. P., Arwu., 
Pre. Ch. 101 ; Junes- v. MarAi, Ca. t. Talh. 04 ; 
JBroion v. Jones, 1 Atk. 190 ; Lfinoy v. AtJiol^ 2 
Atk. 444 ; Anird v. Sliallct^ 2 Ves. 16 ; IVheeler 
Y. Caryl,, Amh. 121. 

A settlement made in 1694, in consideration of 
a portion then paid, though after marriage, 
cannot he impeached by subsequent creditors. 
Stileman v. AsMmon, 2 Atk. 477 ; Amb. 13. 

Of Property Purchased under Prior Settle- 
ment.] — A settlement of property pinchased by 
money raised by aw-ife joining with her husband | 
in appointing property settled on the husband I 
in fee, subject to a joint power reserved to the 
husband and wife, is not voluntary. Acranian 
V. Corhett,, 1 J. & H. 410 : 30 L. J., Ch. 642 ; 7 
Jur. (N.S.) 624 ; 4 L. T. 203 ; 9 W. R. 409. 

Por Spendthrift Settlor’s own Protection.] — 

A post-nuptial settlement for value by a sol- 
vent spendthrift is not fraudulent under 13 
Eliz. c. 5, as defeating and delaying creditors, 
because the object is to tie up the settled pro- 
perty for the benefi t of the settlor and his wife 
and children, and so prevent its being squandered 
by any future extravagance of the settlor. 
Tetley,, In ?'c, Jefery^ Er parte,, 66 L. J., Q. R. 

111 ;' 75 L. T. 166 ; 3 Manson, 226. — Affirmed in 
C. A. on the facts. 

Marriage in Scotland.] — A settlement after a 
marriage in Scotland, not supported against 
-creditors in bankruptcy, as upon valuable con- 
sideration, by a recelebration of the marriage in 
England, but it was sustained as the considera- 
tion of an agreement to settle by the parent of ! 
the other party. Hull,, E.v yarte^ 1 Yes. & B. 

112 ; 1 Rose, 30. 

Practice — Evidence.] — To impeach a settle- 
ment after marriage, under the statute 13 Eliz. 
the husband must be proved to have been in- ' 
■debted at the time, and to the extent of in- 
solvency. The creditor not producing any 
evidence, his bill was dismissed, with liberty to 
tile another. Lush v. Winilnson,, 5 Yes. 384. 

g. Leaseholds. 

Generally.]— When a lease is held at a full or 
substantial rent, and contains onerous covenants 
on the part of the lessee, an assignment (free 
from actual fraud) to an assignee, who subjects 
himself to the performance of the covenants, is 
not voluntary. Greer,, In re, Ir. R. 1 1 Eq. 502. 

In 1872 R. R. gave to the W. hank a guarantee 
to secure the balance due from his son R. H. R. 
on his banking account to the extent of 1,000/. 
On the 25th of May, 1877, R. H. R.’s account 
was overdrawn by 1,515/. On that day R. R. 
made a voluntary settlement of a leasehold pro- 
perty worth 200/. a year, which he held at a rent 
of 3/. 1 0,^. His only other property was furni- 
ture worth less than 200/., and a debt of 1,500/. 
due to him from R. H. R. In 1880 R. H. R., 
whose account was then overdrawn by 1,313/., 
went into liquidation and paid a dividend of ds. 


in the pound. There w-as some general evidence 
that R. H. R. was solvent at the date of the 
settlement. R. R. having died, the bank took 
proceedings to set aside the settlement and to 
have the leasehold treated as assets of 11. R. in a 
suit for administration of his estate in which the 
bank had been admitted creditors for Loon/, on 
the guarantee Held, by the court of a])pcnl, 
that the settlement was not a setilcincnt for 
value within the meaning of IJl Eliz. c. 5, the 
doctrine of Erice v, Jenkins (5 Ch. D. 619} not 
being applicable to cases under that statute. 
UUilerY. Ilidler, Bidler, In re, 52 L. J., Ch. 343 ; 
22 Ch. D. 74 ; 48 L. T. 396 ; 31 Yh R. 93— 
C. A. 

Held also, that the settlement was invalid as 
against creditors, for that under the circum- 
stances the liability under the guarantee onglit 
to have been regartled as a substantial one : that 
R. R. had no right to treat the 1,500/. due from 
R. H. R. as a" good debt ; that the settlement 
must therefore be looked upon as a settlement of 
all his property, leaving him nothing out of 
which he could meet his liability under the 
guarantee, and that an intention to defeat or 
delay creditors must be inferred. Ih. 

Bankruptcy Act, 1869.]— A settlement 

of leasehold property, to wffiich liability is 
attached, is of necessity a settlement for valuable 
consideration, and cannot therefore be avoided 
as a voluntary settleinent under s. 91 of the 
Bankruptcy Act, 1869, even though no otlier 
consideration be given. Dohle, E,e parte and In 
re, 38 L. T. 183 ;"26 W. E. 407. 


See also II. B. 3. d. post, col. 357. 

4. Indebtedness. 
a. At Date of Conveyance. 

Generally.] — A person being indebted at the 
time of making a voluntary conveyance is an 
argument of fraud. ' Grogan v. Cooke, 2 Ball & 
B. 234. 

In order to make void a deed as fraiidulent 
against creditors, it is not necessar}' to pirove 
that the party was insolvent at the time, if it 
appear that the intention was, to delay creditors. 
itiehardson v. Smallwood, Jacob, 553. 

Assignments b}^ a person much in debt of 
policies of insurance effected by him on his life to 
relatives to whom he was indebted, not fraiidulent 
as against his other creditors. Grogan v, Cooke, 
2 Ball B. 230. 

The solvency or insolvency of the debtor affords 
no certain test whether a deed is void under 
stat. 10, Car. 1, c. 6, s. 10 (13 Eliz. c. 5, Eng.), 
but each case must be judged by its own circum- 
stances. Clements v. Eades, 11 Ir. Eq. R. 2,29. 

If the settlor was at the time of a voluntary 
settlement ^ not necessarily insolvent, but so 
largely indebted as to induce the court to believe 
that the intention of the settlement was to 
defraud his creditors, and some of those debts 
are still unpaid, the settlement may he set aside. 
Holmes v. Penney, 3 K. & J, 90 ; 26 L. J., Ch. 
179 ; 3 Jur. (N.S.) 80 ; 5 W. R. 132. 

In order to set aside a voluntary settlement as 
fraudulent against creditors, it is not necessary 
to prove an actual intention to delay creditors 
present to the mind of the settlor at the time. 
If the necessary consequence of the settlement 
is to hinder or delay creditors, the intention will 
be presumed. Freeman v. Pope, 39 L. J., Ch. 
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689; L. R. 5 Ch. 538 : 21 L. T. 816 ; 18 W. R. 


1)06. 

Ill the absence of an actual intent to defeat, 
delay, or iiiiider creditors, a voluntary settlement, 
made by a settlor in embarrassed circumstances, 
but having property not included in the settle- 
ment ample for payment of the debts owing by 
liim. at the time of making it, may be supported 
against creditors, although debts due at the date 
of the settlement may to a considerable amount 
remain unpaid. Kent v. lllleif, 41 L. J., Cb. 569 ; 
L. R. 14 Eq, 190 ; 27 L. T. iciS : 20 AV. R. 852. 

Under the 13 Eliz. c. 5, the question is one of 
fact whether the transaction was bona fide or a ! 
■contrivance to defraud creditors. A deed is | 
void as against creditors when the debtor is in a I 
'State of insolvency, or when the effect of the | 
deed is to leave the debtor without the means | 
of paying his present debts. If this is the con- j 
dition of the debtor, or the consequence of his 
act, it is not sufficient to render a deed valid, 
that it should be made upon good consideration. 
Korhett v. Itadolife, 14 Moore, R. C. 121 ; 4 
L. T. 1. 

If the debt of a creditor, by whom a voluntaiy 
settlement is impeached under 13 Eliz. c. 5, 
existed at the date of the settlement, and it is 
‘Shown that tlie I’eraedy of the creditor is de- 
feated or delayed by the existence of the settle- 
ment, it is not necessary for him to show in- 
solvency on the part of the debtor at the date of 
‘Or occasioned bv the settlement. Spinett v. 
Ulllown, 8 De (4. J. S. 293 ; 34 Li. J., Ch. 
.865 ; 11 Jur. ^N.S.) 70 ; 12 L. T. 614 ; 18 AY. R. 
829. 

A settlement was set aside as against creditors 
generally in a suit instituted by a person who 
had recovered judgment against the settlor in 
.an action commenced after the date of the settle- 
irient for a 'tort committed before it. Cnmley v. 
Mivorthip 40 L. J., Ch. 480 ; L. R. 12 Eq. 158 ; 
24 L. T.607 ; .19 AY. R. 842. 

A. made a voluntary assignment of a sum of 
money,- being, at the time, indebted to B., on 
balance of running account. A. afterwards made 
payments to B., exceeding in amount the balance 
due at the date of the assignment ; but the 
balance pontinually increased. The assignment 
was set aside at the suit of B. Whltthigton 
'V. Jerimngs, 6 Sirfi. 498 : 8 L. J., Ch. 157. 

A party largely indebted makes a voluntary 
settlement, and becomes insolvent within three 
years :Hdld, sufficient to avoid the settlement 
under 13-Eli55.c. 5 ; and held also, that in order 
to set it aside,' it was not necessary to prove that 
the settlor was in a state amounting to insolvency. 
Townnend v, Westaoott^ 2 Beav. 240 ; 4 id. 58 ; 

9 L. J., Ch. 241; 4 Jur. 187. 

A settlement executed by a man in a state of 
insolvency, his wife, wffio gave up nothing, join- 
ing therein, and by which a power of revocation, 
in case any children should be born after the 
<late of its execution, was reserved : — Held, 
fraudulent and void as against creditors. Aera- 
wan, V. Corbett. 1 J. & H. 410 ; 30 L. J., Ch. 
642 ; 7 Jur. (n.S.) 624 ; 4 L. T. 203 ; 9 AY. R. 
409. ! 

E. placed a sum of money in the hands of her 
solicitor for investment. He died i nsol vent wi th- 
out investing the money, and after his tleath a 
declaration of trust was found among his papers, 
aLldressed to E., by wffiich he declared himself 
trustee of some leasehold property whereof he 
was mortgagee, and of a bill indorsed by himself 
to E., to secure the repayment of this sum : — 


Held, as between E. and the general creditors of 
the solicitor’s estate, that the transaction was 
bona fide wnthin 18 Eliz. c. 5. Middleton v. 
Pollock, Elliott, Ex parte, M) L. J., Ch. 298; 2 
Ch. D. 104. 

A person being in debt to the extent of 8007., 
and having some other debts, applied to his 
mother for advances to pay the debts other than 
the 300Z. She, not knowing of the debt of 3007., 
refused, unless he would make a settlement of 
his property on his wife and children. Ulti- 
mately, he acceded and did so, reserving to 
himself a life interest, with about 1,7007., ai d he 
afterwards died insolvent, not having paid the 
3007. ; — Held, that the settlement waas not, under 
the circumstances, made with intent to defraud 
creditors, and was good against the assignees of 
the insolvent. Thotnpmn v. Webster, 4 Drew. 
628 ; 28 L. J., Ch. 700 ; 5 Jur. (n.S.) 668 ; 7 
AY. R. 596. See S. C., 7 AY. R. 648— L.JJ. 

A., having previously borrowed 1,0007. of B., 
executed to him a bond for that sum, and B., 
two daj^s afterwards, executes a deed, whereby 
he covenants that the bond shall not be en- 
foi'ced. Some years afterwards B., having 
become bankru[)t, his assignees bring an action 
on the bond, and file a bill to have the deed of 
covenant declared fraudulent Held, that the 
court will not interfere against the legal opera- 
tion of the deed, there being nothing to show 
that B. was insolvent when he executed it, and 
there being evidence that A. had also at that 
time pecuniary claims on B., and that the 
execution of the bond wars accompanied by an 
agreement that payment of it should not be 
enforced. Slack v. Tolson, 1 Russ. 553. 

A debtor, being possessed of a policy of assur- 
ance on his life for 5007., in October, 1837, 
assigned the policy and sum assured to one of 
his creditors as a security for 1007., with a de- 
claration constituting the creditor, after securing 
his own debt, a trustee for M. At this time the 
debtor was indebted to other persons, and con- 
tinued so indebted to some of them up to the 
time of his death, and died intestate and in- 
solvent in December, 1837. The assignee of the 
policy received the 5007., and, after retaining the 
amount due to himself, paid the balance into 
court under the Trustee Relief Act, 1850 : — Held, 
that the trust in favour of M. was void as 
against the creditors of the debtor at the time, 
and who continued so up to the debtor’s death ; 
but that, subject thereto, it was a good declara- 
tion of trust in favour of M. MagaiDleif s Trust, 
In re, 5 De Cl. ck Sm. 1 ; 15 Jur. 1005. 

Bill by creditors against the representative of 
a settlor (deceased), and against a volunteer 
assignee of two policies of insurance on the life 
of tue settlor, alleging that at the date of the 
assignment the settlor was in insolvent circum- 
stances, and that his assets were now insufficient 
to pay his creditors, and praying to have the 
assignment set aside. All that appeared in evi- 
dence was that the testator was, at the date of 
the assignment, indebted to one of the plaintiffs 
« in a sum of 2007., which debt still was due : — 

; Held, that the lucre fact of the settlor having 
been indebted at the date of the settlement was 
not snfticient to vitiate it as fraudulent, under 
the statute of Elizabeth ; but, on the other hand, 
that it was not necessary to pirove that the 
settlor was in a state of insolvency at that time. 
Reference to the master to inquire what debts 
were owing by the settlor at the date of the 
settlement and at his death, and what wms the 
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amount of the settlor’s property, at the date of i 
the settlement, not included in the settlement. 
SJiarfv. Soulhy, 1 Mac. & G. 364 ; 1 Hall & T\v. 
426 ; 19 L. J., Ch. 30 ; 13 Jur. 1109. 


------ Administration.] — In the administration 

of the estate of a deceased person, a security 
given by him to a particular creditor will not be 
set aside on the ground of preference, if the 
object was payment, although the deceased per- 
son was at the time of giving the security 
insolvent to his own knowledge. Mlddleion v. 
Folloch, Elliott^ Ex ‘pavte, 45 L. J., Ch. 293 ; 2 
Ch. D. 104. 


Extent of Application of Act.]— Stat. 10, 

Car. 1, c. 6, s. 10 (13 Eliz. c. 5, Eng), avoids 
only deeds which would deprive creditors of 
such property as they could make available 
without their debtor’s aid, and does not apply to 
the case of a tenant in tail opening his estate and 
re-settling it on himself for life, remainder over 
Clements v. Eceles, 11 Ir. Eq. H. 229. 


I that time. Kiclnen v. Coimrnaher, 12 Yes. 136 - 
2E. E. 118. 

Settlement after marriage is good against 
creditors, when husband, was not indebted at the 
time, and wife when married an infant. Middle^ 
GO ml) V. Harlow, 2 Atk. 519. 

A settlement after marriage, by a ];)erson not 
indebted, is not within the statute of fraudulent 
conveyances. Stephens v. Olke, 2 Bro. G. G. 90. 

To impeach a settlement after marriao-e under 
the statute 13 Eliz., the husband must be proved 
to have been indebted at the time, and to the 
extent of insolvency ; the creditin’ not producing 
any evidence, his bill was dismissed, with liberty 
to file another. Lush v. Wilkinson, 5 Yes 

3 84, 

A post-nuptial settlement, executed in pursu- 
ance of an ante-nuptial agreement, set a^ide at 
the instance of creditors of the husband, he being 
insolvent at the time of its execution.' Wurd>'m 
V. Jones, 2 De G. A J. 76 ; 27 L. J.. Ch 190 * 

4 Jur. (it.s.) 269 ; 6 W. E. 180. 


Consideration, moving from whom.]— A. being 
entitled to a life interest in the dividends of 
9,000Z. consols, and being largelv indebted, his 
brother agreed to pay all debts not charged on 
A.’s life interest, upon condition that such life 
interest should be settled so as to be applicable 
for the maintenance of A., his wife, and children, 
01 any of them, at the absolute discretion of the 
trustees. This transaction having been carried 
into effect : — Held, that such settlement was valid 
against subsequent creditors, and also ao-ainst a 
pel son who was a creditor of A. at the time of 
the settlement, and whose debt was concealed 
by A. from his brother, and was the only one 
not paid by him. Holmes v. Penneih 3 d: J. 
239’ 26 L, J., Ch. 179 ; 3 Jur. (N.S.) 80 ; 5 \Y. E. 

The bona fides to be established in order to 
support such a transaction is bond fides in the 
party from whom the consideration moves. Ih. 


I Purchase by Wife from Husband.]— Purchase 
I by wife from husband, through the medium of 
I trustees, for her separate use and ap]:)oiritirient 
I may be sustained against creditors if bona fide, 
though the husband is indebted at the time, arul 
even though the object is to preserve from his. 
creditors for the family the subject of the ])ur- 
chase. ArundGll {Lady') v. 'Phipps, 10 Yes. 


Leaseholds.]— A voluntary gift of leaseholds, 
by a father to his son, in 183^5 and 1841, was set 
aside, it being ascertained in a reference that at. 
tho.>e periods the settlor’s debts exceeded his- 
aS'iCts. Christy v. Courtenay, 26 Beav. 140. 


Secret Trust.] — During the negotiation 
which preceded this arrangement, the solicitor 
of A.s brother wrote to A. : “The only object 
ot your brother is to save vour life interest' in 
case anything happens to you, and, to effect this, 
he was willing to pay your debts,” And again 
he wrote to A.’s solicitor: “The income will of 
course be paid to A. as long as this can safely 
De done ; but our_ conveyancer states, that it will 
be quite impossible to give A. any interest, 
however slight, without such interest passino' to 
creditors in the case of bankruptcy or insSlv- 
cmcy .-—Held, that these letters did not amount 
to a secret trust for A.’s benefit, and that, there- 

the 


Partnership.]— C. having competent private 
means, and being engaged as a member of a 
partnership, which was indebted to the extent of 
375/., made a voluntary settlement of property 
amounting to 5,000/. odd in favour of his wilA 
and married daughter, reserving no benefit tO' 
himself. One year and a half afterwards (he 
having become of unsoiiud mind), the other- 
partners were made bankrujits on their own 
^daration, and no dividend had bean iiaid 
Held, that the settlement was void under 1 3 Eliz 
C.5, but an inquiry granted at the peril of the- 
defendants. Denison v. llittersall 18 L. T 303 


— Apportionment.]— The discretion of the 
trustees being absolute :-Held, that the court 
could not apportion the income between A., his 
children, so as to make A.’s part of it 
ayaiiable for his creditors. Ih, 


.n Sue.]-The settlor having sub- 

sequently become insolvent Held, that the 
assignee iiyiisolvency might institute a suit to 
impeach the deed. Ih. tu 


Settlement.]— Settlement after 
marriage, fraudulent only as against creditors at 


Trader.]— Where a trader conveys his real’ 
estate to trustees in consideration of 5.s-. and other 
valuable considerations, in trust to himself for life 
remainder to his wife for life, then to his eldest 
son If he survive his father and mother, and so. 
to the next^ son, the conveyance was holdeii as. 
falling within. 1 Jac. 1, c. 15, and trustees ordered 
to convey to assignees; but it is neoessarv to. 

that party was indebted at the time 
\\ allier v. Burrows, 1 Atk. 93. 

A trader, being in insolvent circumstances, 
agreed to sell his business and stock-in-trade in 
consideration of a money payment, and that the- 
pui chaser should, during the joint lives of the 

S former an annuity 

equal to one-fourth of the profits, and a con- 
tmgent annuity to the wife, if she survived her 
husband, equal to one-sixth of the profits. The 
trader Jiaving died, and a creditor’s suit having’- 
n mlministration of hit 

absels:— Held (reversing a decision of Btuart 
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V.-C.). that the annuity to the wife was void as 
against creditors, under the 13 Eliz. c. ^5, and 
that it was quite com])etent for the creditor ^ to 
impeach the annuity, wilhout seeking to set aside 
the whole transaction of which it was a part ; 
and there was a provision in the decree that it 
waas to be without prejudice to any claim of the 
widow upon the estate of her husband, if there 
should ultimatel}^ be a sur];)lus after payment of 
creditors. French v. French, 6 De G. M. & G. 

1)5 ; 25 L. J., Ch. 612 ; 2 Jur. (N.S.) 169 ; d W. 

E. 139. 

Isle of Man.] — According' *to the general law 
prevailing as well in the Isle of Man as in 
England, a deed is void against creditors when 
the debtor is in a state of insolvency, or when the 
effect of the deed is to leave the debtor without 
the means of paying his present debts. Corhett 
V. Madelijfe, 14 Moore, P. C. 121 ; 4 L. T. 1. 

A deed of settlement and a conveyance in 
favour of the son of the grantor, upon certain 
'beneficial considerations for his wife and 
3 munger children, made by the grantor when 
in. Insolvent circumstances, set aside as being 
fraudulent and void against the creditors of the 
grantor. Ib. 

Where Effect of Assignment is to render 
Assignor Insolvent.] — Where a testator assigned 
his property, and the plaintiff, in an action 
against the executor, set up fraud in the assign- 
ment. and suggested, to prove the fraud, that the 
testator was insolvent at the time of the assign- 
ment, it is sufficient for the purposes of the 
plaiiitiff in. the action, if, by the ^xuy act of 
assignment, the testator made himself insolvent — 
that is, if the |)roperty left after the conveyance 
was not enough to pay his debts. Jaclmn v. 
Jkrwley, Car. ic M. 97. 

But where the sum realised after the death of 
the testator very nearly equalled the amount of 
his debts, the judge still left it to the jury to 
say whether there had been fraud in the assign- 
ment. II). 

Onus of Proof.] — Nine months after a volun- 
tary settlement had been made the settlor 
became insolvent : — Held, that the onus lay on 
him to prove that he was solvent at the date of 
the settlement. Crosdey v. Fkoorthy, 40 L. J., 
Ch. 480 ; L. K. 12 Eq. 158 ; 24 L. 'T. 607 ; 19 
W' . E. 842. 

Practice — Prim^ facie case — Inquiry.] — If 

the evidence raises a primfi facie case that the 
effect of a voluntary settlement wall be injurious 
to settlor’s creditors, a creditor may file a bill 
and have an inquiry into the state of the settlor’s 
pro]:)erty and debts at the date of the execution, 
of the settlement. Crahhe v. Moxey, 1 W. E. 
526. 

b. Subsequent Creditors. 

Generally.] — 13 Eliz. c. 5 renders void con- 
veyances made to defeat future as well as 
existing creditors. IJarlinq v. Buhopj), 29 Beav. 
417 ; 6 Jur. (Jt.S.) 812 ; 8 W. E. 631. 

■Voluntary conveyance by person not indebted, 
not set aside afterwards. ' liimell v. Hammond, 
1 Atk. 15. 

Hot necessary that a man should be actually 
indebted at the time of voluntary settlement to 
make it fraudulent ; if he does it with a view 
to his being indebted at a future time, it is 
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equally so, and ought to be set aside. Stileman 
V. Anhdown, 2 Atk. 481. 

The result of the authorities decided upon 
13 Eliz. c. 5 is that, where a debt contracted 
antecedently to the settlement exists, a sub- 
sequent creditor has the same rights as an 
antecedent creditor would have against the 
settlor. Freeman v. Pope. 39 L. J., Ch. 148. 
Affirmed, 39 L. J., Qh. 689 ; L. E. 5 Ch. 538 
21 L. r. 816 ; 18 W. E. 906. 

Where a cleriryman, with an annual income 
of nearly l,000l5., made, in 1863 a voluntary, 
settlement in favour of his god-daughter, and 
died in 1868 in insolvent circumstances, owing 
to his bankers the balance of a debt which had 
been contracted prior to the date of the settle- 
ment, a creditor, whose , debt was contracted 
subsequently to the settlement, obtained a decree 
to set asidehjie settlement as fraudulent, within 
13 Eliz. c. 5, although, having regard to the 
income and means of the settlor, the court was 
of opinion that in executing the settlement he 
had no intention whatever to cheat his creditors 
at that time. Ih. 

Bond Debts.] — Voluntary conveyance is bad 
against bond debts contracted since. St.ArnaiLd 
V. Jersey, 1 Comyns, 255. 

Judgment Creditors.] — A. conveys lands to 
the use of himself for life, with power to 
mortgage such part as he shall think fit, 
remainder to trustees to sell to pay all debts, 
and afterwards becomes indebted by judgment 
bonds and simple contract. This is fraudulent 
as against the judgment creditors, and they 
shalTiiot be compelled to take a satisfaction in 
average with the other creditors, having no 
notice of the settlement. Tai'haeli v. Marhury^ 

2 Vein. 510. 

Creditor on Eunning Account.] — A. made a 
voluntary assignment of a sum of money, being 
at the time indebted to B., on balance of running 
account. A. afterwards made payments to B., 
exceeding in amount the balance due at the 
date of the assignment, but the balance con- 
tinually increased. The assignment was set 
aside at the suit of B. Wh ittington v. Jennings, 

6 !Sim. 493 ; 3 L. J., Ch. 157. 

Provision for Debts.] — Provision for debts in 
a voluntary settlement will support it against 
all future creditors. George v. Milhanlte, 9 Ves. 
194 ; 7 E. E. 157. 

Post-nuptial Settlement.] — Stock was be- 
queathed to A. after his marriage, which he 
vested in trustees for the benefit of himself 
and his wife for life, and then to their children. 
This settlement is void as against the husband’s 
creditors, both before and after the marriage. 
Taylor v. Jone-s, 2 Atk. 600. 

A post-nuptial settlement was made by a 
person indebted considerably at the time. It 
^ was not clear that all those debts were paid at 
the time the bill was filed by a subsequent 
creditor to set aside the deed : — Held, that a 
subsequent creditor may file a bill if any of the 
antecedent debts remain unsatisfied, and in- 
quiries were directed as to the solvency of the 
settlor at the time of his death. Jmihyn v. 
Vaughan, 3 Drew. 419 ; 25 L. J., Ch. 338 ; 2 Jur. 
(N.S.) 109; 4 W. E. 214. 
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In Favour of Strangers.]— A voluntaiy set- 
tlement in favour of st]-aiigers, by one not 
indebted at the time, nor meaning a fraud, good 
against subsequent creditors. Ilolloiimj v. 
MiUard, 1 Madd. 414. 

In Favour of CMld.]— But if to a child, and 
no fraud, and the party were not indebted at 
the time, it is good against subsequent creditors. 
Towmltend v. Windham, 2 Ves. lu. 

In Favour of Wife and Children.]— A volun- 
tary_ settlement without fraud by a husband 
not indebted, in favour of his wife and childi\n, 
is valid against subsequent creditors. On a idll 
by the wife, the court established the settlement, 
no creditor attempting to impeach it, and there | 
being no allegation that the husband was in- j 
debted at the time, without directing an inquiry 1 
on that subject. It seems that a recital in a | 
settlement after marriage, is not evidence against I 
creditors of articles before marriage. BatitrHlcc \ 
V. MtrnmjUm, 1 Swanst. 106 ; 1 IVils. Ch. 88 ; 18 ^ 
H. K. 82. I 

Trader— Indebtedness.]— T. hied a bill oio 
behalf ^ of himself and other creditors of C., to 
administer his estate, and to set aside a voluntarv 
settlement executed by C. T.’s debt was con- 
tracted after the date of the settlement, but it 
appeared, on inquiries directed in the suit, that 
C., who was a tradei', with a capital of more ' 
than 120,000^., was iiisolvent to the extent of I 
about 1.800?. at the date of the settlement : — i 
Bleld, that T.was entitled to have the settlement i 
set aside. Taylor v. Coenen, 1 Ch. D. 686 : 84 i 
L. T. 18. ’ : 

I 

Evidence.]— If a voluntary seitlement or a! 
deed of gift is impeached by creditors whose i 
debts had not been contracted* at the date of the : 
settlement, it is necessary to show either that j 
the settlor made the settlement with an express I 
intent to delay, hinder, or defraud creditors, or I 
that, after the settlement, tlje settlor had no i 
sufficient means or reasonable expectations of ' 
being able to pay his then existing <lebts, but I 
^\as reduced to a state of insolvency, in which ^ 
case the law infers that the settlemeiit was made : 
with intent to delay, hinder, or defraud creditors, ^ 
and is therefore frandiilent and void. Kmrett v’ I 
3 De G. J. S. 298 ; 5 Gitf. 49 ; 84 ^ 

18 W ^i*899 ’ ^ 

The fact of a voluntary settlor retaining i 
money enough to pay the debts which he owes I 
at the time of making the settlement, but not | 
actually paying them, gives no different char- I 
acter to the settlement, and does not take it out 
of the statute (18 Eliz. c. 5). Ih, 

c. In Contemplation of Trading*. 

Generally.]— A baker, who had carried on 
business foi* some years, being about to piu'chase ' 
a grocery business, which he intended to carry on i 
togetlicr with his ^own trade, executed a volun- 1 
taiy settlement of nearly the whole of his pro- 1 
perty iqjon his wife and children. He after- ^ 
wards bought the grocery business, and, having ^ 
lost money by it, sokl it, and continued to carry > 
on his baking business. Within three years after ( 
the date of the settlement he filed a liquidating 1 
petition, his liabilities being in excess of his 
assets :--Hcl(l, that, indeiiendently of the ques- 
tion whether he was solvent at the date of the i 


■ I settlement, the settlement was void as agains^ 
: the ti'ustee in the liquidation under the statute 
i 18 Eliz. c. 5, on the ground that it was evidently 
. executed with the view of putting the settlor*s. 
property out of the reach of his creditors in case 
he should fail in the speculation on which he was 
about to enter in carrying on a new business of 
' which he knew nothing. Machan v. Diyuylm 
(L. K. 14 Eq. 106) approved and followed. 
Rimell, Ux JButterworth, In. re. 51 L. J , 

Ch. 521 ; 19 Ch. D. 588 ; 46 L. T. 113 30 W. 11. 

! 584. 

Settlor afterwards becoming Trader.] — One 

not in debt nor a trader makes a voluntary 
settlement on a child, and afterwards becomes a. 

! trader and a bankrupt ; this settlement not 
! liable to the bankruptcy. Tilly v. Onhorne^ 
|8P. Wms. 298. 

I In 1858 a nihii, who was not then engaged in 
i trade, and who owed no debts, made a ^mlinitarv 
I settlement of 1,000/. The trusts of the deed 
I were a life estate to himself determinable on 
I bankruptcy, then a life estate to his wife for lier 
: separate use, then trusts for the children of the 
marriage, and an ultimate remainder to the 
settlor. In 1878 he for the first time engaged 
the trade. In 1875 he was adjudicated a banic- 
rupt Held, that the settlement was void in 
toto as against the trustee. Stejjhens, Jdx parte, 

; Tear.n)n, Jn re, 8 Ch. D. 807 ; 85 L. T. 68 : 25 
I W. B. 126. 

j — - Settlement on Marriage.]— Settlement, on 
I marriage, of freehold estates of inheritance, or 
j freeholds for lives and years, by a man not 
I indebted in trade or intending it, to the use of 
; himself for life, iiidess he sliall embark in trade 
I and in the life of his wife become bankrupt, and 
ifroin^his decease or bankruptcy to secure an 
j annuity for his wife, and subject thereto for his 
! heirs, executors, etc. On his afterwards engaging 
I in trade, and becoming biinkrupt, void as against 
j his creditors. li'iginhotham v. Holme, 19 Ves 88 : 
12K. II. 146. ■ 

' Partnership.]— G., previous to entering into a, 

: partnership trade, executed a bond for 5U{,)/. to a 
. tiiistee upon trust that, upon his deatli, failure 
I in trade, or bankruptcy, the interest shoukl be 
I paid to his wife for her life, and that she slionld 
I have a power to appoint the i)rincit)al among the 
I issue of the marriage. G. and his partner be- 
1 came bankrupts ; the bond was voluntary, and 
I decreed not )o be set up against the creditors, but 
to be paid in case of a sur|.)lus, after pavment 
ot joint and several creditors. (Tirdiner v. 
Shannon, 2 8ch. & Lef. 228. 

Subsequent Creditors.]— A voluntary settle- 
ment whereby the settlor takes the bulk of his 
property out of the reach of his creditors, shortly 
before engaging in trade of a hazardous charac- 
ter, may be set aside in a suit on behalf of credi- 
tors who became such after the settlement, 
tliough there are no creditors whose debts arose 
before the date of the settlement, and though 
when the settlement was made it was doubtful 
Whether the arrangements under which the 
settlor was to engage in the business would take 
efleot. Jiku-kw!/ v. Douglas, 41 h. J., Ch. .539 ; 
L. K. 1.4 Jiq. 103 ; 20 L. T. 721 ; 20 W R On-i 


^ Onus of Proof.]— When a voluntary settlement 
IS matte ou the ev'e of the settlor engaged in. 
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trade, the burden rests upon him of showing that j 
he was in a position to make it. 1 h. j 

Evidence.] — In order to set aside a voluntary ^ 
settlement as being void as against creditors, it | 
is not necessary to show that the settlor con- 
templated becoming actually indebted. It is 
sufficient if he contemplated a state of things 
which might result in bankruptcy or insolvency. 
Jb. 

Defence to Suit.] — A debtor is not entitled to 
set up, as a defence to a suit to set aside a volun- 
tary settlement, a release contained in an inspec- 
torship deed by which he vested all his property 
in the inspectors, the settlement or the existence 
of the property comprised in it not having been 
disclosed at the time the inspectorship deed was 
executed. Ih. 


5. Pending Actions or Judgments. 


I Absence of Consideration.] — A deed of sale 
I conveying real estate, the property of a defen- 
! dant in a suit then pending in the supreme court 
: at Bombay : — Held, in the absence of satisfac- 
^ tory evidence of a bona fide consideration having 
I been paid by the vendee, to be fraudulent and 
void as against the creditors of the vendor, and 
fo have been executed for the purpose of defeat- 
ing a sequestration. Musadee Mahomed Cazum 
Shemzee v. Meerxa Ally Mahomed Shoostry, 
6 Moore, Ind. App. 27 ; 8 Moore, P. 0. 90. 

Husband and Wife.]— In 1842 a husband, 
pending proceedings against him in the ecclesi- 
astical court for a divorce, executed a voluntary 
settlement of real and personal estate. Seques- 
tration afterwards issued against him, which was 
defeated by the deed. This court set aside the 
deed. BlenlUnsopj) v. JBlenlunsopp, 12 Beav. 
568 ; 19 L. J., Ch. 425 ; 14 Jur. 777. Affirmed, 
1 Be G. M. & G. 495 ; 21 L. J., Ch. 401 ; 16 Jur. 
787. 


Generally.] — ^A conveyance by a debtor, who Marriage Settlement — Privity.] — A person 
afterwards becomes insolvent, for the benefit of pending an action against him for the recovery 
his creditors, is only void as against the as- of a debt married a woman with whom he had 
signees, and is not fraudulent, though made with cohabited for several years, and in consideration 
the oljject of defeating or postponing ]>ersons of the marriage executed a settlement of all his 
claiming under a decree. Lee v. Green^ 25 L. J., property. A court of equity, upon the suit of 
Ch. 2()9'“; 2 Jur. (N.s.) 170 ; 4 W. E. 270— L.JJ. the creditor, finding that the wife had know- 
After notice of trial in an action of trespass, ledge of the facts, declared the settlement fraudu- 
the defendant executed a voluntary conveyance lent and void. Bidnie)' y. LLanfer/dS L. J., Ch, 
of real estate to his daughter. The verdict went 543 ; L. E. 8 Eq. 46 ; 20 L. T. 942. 
against him, and he afterwards took the benefit 

of the Insolvent Debtors Act; — Held, that the Sums Advanced for Maintenance.] — Bill 
conveyance was void under 13 Eliz. c. 5, it being against children for discover}" of sums advanced 
intended to defeat the plaintifi; in the action, to them, pendente lite, by their father, an insol- 
Barliny v. Blslwpjh ^‘9 Beav. 417 ; 6 Jur. (N.S.) vent executor ; it appears, on the answers, that 
812 ; 8 W. E. 631. See Blenhl nsopp) v. Blenhhi- two of them received 500h each on their marri- 
sopp, 1 Be G. M. & G. 495 ; 21 L. J., Ch. 401 ; ages, but two others received 500/. each for their 
16 Jur. 787. maintenance ; it was decreed that the two last 

A. brings an action against B. for lying with should refund, although they denied knowledge 
his wife, after which B. assigns his estate to of their father’s insolvency. IMrtrldge y , Gopp, 
trustees in trust to pay the several debts men- Amb. 596. 
tioned in a schedule, and such other debts as he 

should name, within ten days; then A. recovers Costs of Suit.] — A remainderman, who failed 
5,000/. damages, and brings his bill to set aside in a suit instituted by him against the tenant for 
the deed as fraudulent, and made to defeat him life in respect of alleged waste, and who was 
of his recovery : — Held, not to be fraudulent, the ordered to pay the costs of the suit, sold his re- 
plaintiii being no creditor at making the deed, mainder and executed a conveyance of it to the 
and his debt, recovered after, founded in male- purchaser before the costs couhl be taxed, and he 
ficio ; but the others were real creditors, which I paid his solicitor’s bill out of the proceeds of the 
it was conscientious to prefer ; but for the sur- 1 sale without leaving sufficient to pay the defen- 
plus the plaintiff may come • in. Ijewhner v. j dant’s costs of the suit, and without having any 
Fresman^^ Pre. Ch. 105 ; Free. C. C. 236. ! means of paying them : — Held, that the defen- 

E., being indebted to A. by specialty and ; dant was not entitled to have the conveyance set 
simple contract, and being sued in equity for the j aside or declared fraudulent, or to recover from 
amount, executed a deed in 181(5, whereby he j the remainderman’s solicitor the portion which 
purported to convey certain real estates to his j the solicitor had received of the proceeds of the 
daughter W. and her heirs. In 1817 A. obtained sale in payment of his costs, and that the fact of 
a decree against E. for payment of the money the purchaser having or not having notice of the 
due to him, and thereupon issued a sequestration, circumstances attending the sale, or the purpose 
and the sequestrators entered into possession of of it, was immaterial. Mortcllffe v. Wa7'burto}i^ 
the lands comprised in the deed of 1816, and so 4 De G. F. J. 449 ; 10 W. E. '635. 
continued until the death of E. in 1834. In 1826 

W. sold and conveyed the lands to B., who had Trader— Assignment, in expectation of Seques- 
notice of thecircumstances under which the deed tration.] — A trader debtor being in expectatioii 
of 1816 was executed. Afterwards, and after the that a writ of sequestration would issue against 
passing of the 3 A 4 Will. 4, c. 104, E. died. The him for non-payment of a sum of money ordered 
court were of opinion that the deed of 1816 was to be paid by him into the court of chancery, 
void for actual fraud, and : — Held, that E. died executed a deed of mortgage, which was regis- 
seised of the lands comprised in it, and that tered as a bill of sale, vesting substantially all 
they were assets for the payment of his simple his property in trustees for the benefit of five of 
contract debts. O' Coruwr v. Bernard , 2 Jones, his creditors. The deed contained a proviso that 
664, 1 the debtor should remain in possession of his 
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property for six months, but not so as to let in 
any execution or sequestration, and in case any 
such should be enforced his possession was to 
cease. A writ of sequestration was subsequently 
issued : Held, that the deed was not Amid under 
U Jiiiz c. 5, notwithstanding the fact that it 
coiweyed theAvhole of the debtoi-s property for 
the benefit of some of his creditors, and that it 
contained a proviso that the debtor should remain 
in possession for six months. Alton v. Ilanrlwn, 
38 L. J., Ch. 669; L. E. 4 
Oh. 622 ; 21 L. T. 282 ; 17 W. E. 1034. 


Privity of Purchaser— Sale of Goods.l— 

A paAvnbroker bought the stock of a trader in a 
hasty manner and without making any inquiries 
whether he aa^us indebted; or Avhy he aa'us obliged 
to sell m a hurry. There Avere other circum- 
stances of suspicion as to the bona tides of the 
sale, particularly that the purchaser did not call 
the yendor as a witness. Due change of posses- 
Sion took place, but no public manifestation of it 
was made, ami the vendor Avas at the time of the 
sa e liable to process for debt, and a few days 
after the sale execution issued Held, that 
there being proof of payment and change of 
possession, the circumstances of suspicion did not 
amount to proof of fraud, and the purchase Avas 
good against the execution creditor. Hale v. 
AJeteo2)olttan Salooti Oinnih'Ufi Co. 4 DreAV'' 492 • 
28 L. J., Ch. 777 ; 7 W. E. 316. ’ 

Aseignment for Benefit of Creditors.!— Where 
a debtor to the plaintiff, being sued by the plain- 
taff pending the suit and before e.\-ecution, being 
iMol tent, executed an as.signinent of all his 

tOTS credi- 

to -PT, wtiT”? POS'^ssion was immediately 
taken .—Held, that the assignment was not 
fraudulent wi hm LS Elis. c. ,6,aithongh made to 
° the plaintiff of his e.xecution. 

V. Zj'.s-te', 3 M. & 8. 371 ; 16 K. E. 

A., being in insolvent circumstances, as.signed 
Ins property for the benefit of his creditors B ■ 

AAho Avas a non-assenting party to the deed wns ! 
a creditor of A. on two bills*' of exchange on i 
which he was proceeding at the time iVthe i 
deed ot assignment. The deed was expressed to 
be meant to secure all the debts existing at the 
time ot the execution ;-Held, that the <&d\™s ! 
0, fiaucliileiit and void .against B., as tending c 

to deprive B. of costs in tlie action y,v J.* " 

Jonea, 3 H. & C. 423 ; 34 L J Ex 9', . , , i J' ‘ 
784 ; 11 L. T. 636. ’ ' ' 

^iidervalue—Aunlica- r 
tiOE of Proceeds iii Defending Actions.!— Unon \ 
certain actions being commenced against Hie 

^^ebtsof the alleged value t 
ot 800^. for the sum of 150? nart. nf T 

actions ’to which he was t 
adviseal he had a good defence, and the re d 
Bupportof his fkmUy :-Held 

of chUa” ^ 

o-e, 9 Mo'rreli, 160. -P'* fe 

hi 

Evidence.!— A., in 1.8.56 


in (for debt and false imprisonment) were pending- 
ny against him, executed two deeds, which puit 
to ported to convey his property for valuable con- 
ly sideration to his step-son, 0. In 1857, A. Avas 
ler an-ested for the debt and costs recovered in one 
^ it of the actions, and shortly af terAvards petitioned 
:or the Insolvent Debtors Court for his discliarp^^ 
It from custody, and the plaintiff, who had been 
an his attorney, Avas appointed the assignee of his 
in, estate and effects. A bill that the conveyances 
’ ^ made for good consideration, or bona 

fide, but Avith the intent and purpose to delay 
hinder, and defraud creditors, Avas dismissed 

— with costs, on the ground that the evidence 

a tailed to support the allegations. Jlarlow v 
“ £''T%i 829-L.JJ. Affimiiug 6 

a- H., being indebted to the plaintiff, who h.ad 
le entered up .ludgment for the amount, and other 
lU persoas, with his wife, by an indenture made 
B^^^Beqnent to their marriage, conveyed 
It all the inessuages, lands, and hereditaments" of 
le and to which his wife and himself in her ri<»ht 
(s Avere or Avas seised or entitled, at laAv or^in 
t, equity, for any estate of inheritance, to a trustee 
)t upon trusts ; and by another indenture of the 
)t same date an undivided moiety of a fund in 
LS court, to Aviiich H. and his Avife, or H. alone 
in her right, were or was entitled, was assigned 

’ for ti,® declared Were 

foi the benefit of the wife for life, for her sepa- 
rate use, and after her decease for her children, 
e with powder to the wite to direct that the pro- 
duce should after her death be iiaid to H. for 

s ‘lie trustee to 

s laise during her life a certain sum, and pay tlie 

- same to H. The sum was subsequentlvi Siseih 

t ^'‘le fund in court had, 

by a decree made in another cause in January 
’’® transferred to the 
' * \® residue was siibsequentlv trans- 

. leiied. Ihe plaintiff, having obtained a charg- 
1 of^the'r’ ii^eging that at the time 

f e‘ “le indentures H. was in- 

, soh ent, aiul that they Avere executed Avithoiit 
good or valuable consideration, and intended 
^ mio- f creditors ; and it prayed that they 
mii„ht be set aside as fraudulent and void acrainst 
the creditors, or at ad events so toi a^t nr 
they affectecl the real estate. At the 'heaiiii'^* 
the case aprinst the personal estate Avas abai^ 

estate mil}, but it aawus not proved that there 

wa ^ :-Held,\hat the platoHff 

AAas boiiml to show not only that he Avas a 
creditor, but that the settlement did actually 
put proiierty out of the reach of creditorJ 
Cao^nleij v. Hooper, 2 Jur. 1081 ^ 

Held, also, that as the plaintiff had not proved 
that H. Avas indebted to the extent of insol 

irdelMt settlement was 

to defeat or delay creditors, the bill must bp 
dismissed, with costs. Jb. 

Hum Of money paid by the defendant - hn^nn 

anc°e<T tli‘It'\®^ Passed, and the plaintiff 

fmrhn/’ conveyed the estate to the d^ 
teiKlant as a trustee for him. The defendant L 


-A., in 1856 , while two actions I CeThe'oo^^SffetS to:! 
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decision would be made against him in a suit 
pending in chancery ; and that it was under- 
stood that the defendant should account to the 
plairitiff dor the rents until he could make 
arrangements for paying the purchase money, 
and if no, such arrangements could be made that 
he should recoiivey the estate. The defendant 
-claimed to hold the estate discharged of any 
.trust, and claimed the benefit of the Statute of 
h'rauds : — Held,* first, that there was no sufficient 
.averment that the transaction was an illegal one, 
Ilalgh V. Kwge, 41 L. J., Ch. 567 ; L. K. 7 Oh, 
469 ; 26 L. T. 675 ; 20 W. K. 597. 

Held, secondly, that the Statute of Frauds 
•could not be pleaded in answer to the claim ; 
and that, as the evidence did not establish 
the existence of any such agreement as was 
alleged by the defendant, he must reconvey 


Where an instrument has been entered into 
I between two parties, for a purpose which may 
be considered fraudulent as against a third 
party, it may yet be binding as between them- 
selves. Shaio V. Jetfery, 13 Moore, F. C. 432 ; 3 
L. T. 1. 

A supposed fraudulent intention as to third 
parties cannot be interpolated in construing an 
instrument as to the rights of the contracting 
parties. Ih. 

An assignment of goods in fraud of creditors 
is valid as between parties to the deed. JBessey 
V. Whuihavi, 6 Q. B. 166 ; 14 L. J., Q. B. 7. 

An assignment in fraud of creditors is good as 
against the parties executing it, and their assigns 
stand in no better position. Ilohinsim v. 

B. & S. 134; see Steel y. Broien^ 
1 Taunt. 381 ; 9 R. R. 795. 



the estate. Ih. 


Outlawry — Charging Order — Right to 

tSue.] — In December, 1845, the plaintiff obtained 
a judgment against his debtor, who in the same 
month, being otherwise largely indebted, con- 
veyed his reversionary interest in .certain real 
•estate to trustees, upon trust for sale and to hold 
the proceeds, in default of a joint appointment 
hy himself and his wife, for' the benefit of his 
w'ife and child. In May, 1846, a settlement of 
the proceeds of the sale was made in favour of 
his wife and child. ^ Previously to the execution 
of the settlement the plaintiff had sued out a 
writ of outlawry against the debtor, Avho had 
.absconded, and on liis return, in Ma}", 1852, the 
plaintiff filed a bill against him, the cestuis que 
trustent and trustees of the settlement of May, 
1846, for the purpose of impeaching it as volun- 
tary. After the institution of the suit, the 
•debtor was declared insolvent, and his assignee 
was made a party to the cause. The defendants, 
the trustees and cestuis que trustent of the settle- 
ment, alleged in their answers that the settle- 
ment of May, 1846, was in pursuance of the 
previous deed of December, 1845, and at tire bar 
objected that, having re.gard to the ontlawrv, 
the plaintiff ought to liaA^e clothed himself with 
the legal title by a grant from the crown ; that 
he ought also to have obtained a cliarging order 
under s. 12 of 1 A 2 Viet. c. 110, and that the 
judgment debtor having become insolvent, the 
right of suit was in his assignee .-—Held, declar- 
ing that the settlement of May, 1846. was void 
.against creditors ; first, that the objection as to 
the want of a grant from the crown.' Avas invalid, 
because the piaintifii's claim was paramount to 
the settlement, which was good as against the 
insolvent, whose estate only v^ested in tire crown : 
secondly, that, inasmuch "as the funds which 
formed the subject of the settlenrent Avere in the 
names of trustees, not for the insolvent, but for 
•others, the proceeding by charging order would 
Jiave been nugatory; and, thirdly, that the 
.insolvency having occurred after the institution 
•of the suit, the frame of the suit Avas right. 
(rolfUmith V. Ilimell, 5 De G. M. & G. 547 ; 25 
L. J., Ch. 232 : 1 Jur. (nt.s.) 985 ; 3 W. 14. 218. 

6. Operatiok between Parties. 

Generally.]— Voluntary settlement void against 
creditors, good for other purposes. Ourt/s- v. 

12 Yes. 103 ; 8 R. R. 303. 

Voluntary settlement by bankrupt, though void 
against his creditors, subsists for all other pur- 
poses, Bell, Bx jnirte, 1 Glyn & J. 282, 


Conveyance to give Qualification.] — A 

voluntary conveyance for the purpose of con- 
ferring a qualification under the Bedford Level 
Act, AAms executed by a father in favour of his 
son, and registered, but never communicated to 
the son, who died soon afterwards. The legal 
estate Avas outstanding in a mortgagee : — Held, 
that the father was entitled to have the property 
comprised in the deed convevedto him. ChllderH 
V. Clulden, 1 De G. A J. 482 ; 26 L. J., Ch. 743 ; 
3 Jur. (N.s.) 1277 ; 5 VV. R. 859. 

Where a deed of conve 3 mnce of an estate from 
one brother to another Avas executed to give the 
latter a colourable qualification to kill game : — 
Held, that as against the parties to the deed it 
w^as valid, and Avas sufficient to support an eject- 
ment from the pi-emises. Doe d. Boheris v, 
IlohcHs, 2 B. A Aid. 367 ; 20 R. R. 447. 

^ To Confer Vote.]— Under 7 A 8 Will. 3, c. 

25, s. 7, and 10 Anne, c. 23, s. 1, a fraudulent con- 
ve^urnce made for the mere purpose of conferring 
a vote, is void onl^’- to the extent of preventing 
the right of voting from being acquired, but is 
Aoxlid and eifectual as betAveen the parties to pass 
the interest. Phillpotts w Pkilputh-li) G. B. 85: 
2u L. J., C. P. 11. 

Rights of Party under Void Deed.] — Party in 
possession under a deed Avhich Avas fraudulent 
and void as against creditors Held, not entitled 
to any allowance for sums exiiended by him for 
improvements upon the estate. Bumdee'^[(thoiHed 
Cazuni Sherazee v.Meerza Ally Ma honied Shoofi-‘ 
try, Q Moore, Ind. App. 27 ; S Moore, P. C. 90. 

Suit hy Debtor for Cancellation.] — A., Avith 
the vieAv of placing his property out of the reach 
of his creditors, assigned and conveyed real and 
personal estate to B., to secure the repayment to 
B. of several alleged debts, together amounting 
to 4,900^., Avhich was the fair value of the pro- 
perty ; and the deeds contained pOAvers of sale, 
Avith ultimate trusts for the benefit of A. A bill 
being filed by A. against B. to have the deeds 
given up and cancelled, and the property restored, 
it appeared from B.’s answer, AAffiich aavus the 
only evidencee in the cause, that, at the time the 
deeds w^ere executed, A. was indebted to B. in the 
sum of 480Z. B. also alleged by his answer a 
secret trust in favour of A.’s Avife"for her separate 
use Held, that the suit was maintainable by 
A., and that the deeds in any event could oiilv 
stand as a security for what was actually due to 
Decree made, directing inquiries as to the 
existence of the debt claimed by B., and reserving 
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the question as to the securitv. Barnard v, 
Sutton, 12 L. J., Ch. 812 ; 7 Jur/oSS. 

See aUo SETTLEMENT (Voluntary). 

B. AS AGAIlSrST PURCHASERS (27 Eliz. c. 4). 

1. Property within the Statute. 

By 56 57 Viet. e. 21, an act to amend the 

Jaw relatlnr/ to voluntary eonveyaneea, ,moh con- 
veyance.^ if hondfde are not to he avoided, under 
27 Bliz. e. 4, mciny transactions completed hefore 
the passiny of the act. 

Crenerally.]— Voluntary settlements of personal: 
property made by persons not imlebted at the 
time are good against subsequent purchaser for 
valuable consideration. Jones v. Croucher, 1 
Him. & S. 815. 

Equitable Reversion.] — A voluntary assign- 
ment by deed of an equitable reversionary interest 
in personal ])ropeitY is valid. Vof/le v. Jlufies, 

2 Bin. 6c G. 18 ; 2 Eq. R. 42 ; 23 L. J., Ch.'238 ; 
18 Jur. 341 ; 2 W. R. 143. 

A person entitled to an equitable reversionary 
interest in stock made a voluntary assignment of 
it by deed to trustees. No notice was given of 
this deed, either to the trustees named in it, or 
to any person interested in it, or to the original 
trustees of the stock ; the assignor retained the 
deed, and subsequently destroyed it, and made a 
diiferent disposition by will of the fund, which 
was still standing in the names of the original 
trustees i—Pleld, that, unless the deed could be 
successfully im[>eached on the ground of fraud, 
mistake, or surprise, it operated' as an effectual 
<lisposition of the fund, notwithstanding the 
absence of notice, and the retention and destruc- 
tion of the deed by the as-ignor. Wafds Trusts, 
In re, 2 De G. J. & H. 365 ; 84 L. J.. Ch. 41) : 10 
Jur. (N.S.) 1166 ; 11 L. T. 405 ; 13 W. R. 140. 

Copyhold Lands.] — Copyholds are within 27 
Eliz. c. 4. iJoe d. Tnnst'dl v. BntteriU, 2 N. 6: 
M. 64. 8. C.. nora. iJjc d. TunstUl v. Bottriell, 
B B. 6c Ad. 181 ; 2 L. J., K. B. 158. 

Charitable Gift.] — A voluntary gift for chari- 1 
table purposes is not to be trt'ated as convinons 
within the meaning of 27 Eliz. c. 4, and is not 
avoided by a siihsequent conveyance for value. 
Itamsay v. (Ttlchrist, 61 L. J., P. C. 72 ; [1802] 
A. C. 412 ; 66 L. T. 806 ; 56 J. P. 711— P. C. 

Limitation without Consideration.]— In a con- 
veyance of Lands, a limitation without considera- 
tion is void as against a subsequent purchaser for 
good consideration, being fraudulent under 27 
Eliz. e. 4. J)oc ii. Ilaveiistoclt v. Rolfe, 8 A. 6c E. 
650 ; 3 N. A P. 648. 

Covenant against Incumbering Lands 
Charged with Jointure, void against Incum- 
brancer.] — A., being tenant for life of certain 
premises, with power of limiting a jointure to 
nis wife, a settleruent is executed on his marriage, 
by which hc^ demises the lands of which he was 
tenant tor life" to trustees for a term of ninety- 
nine years, on trust to secure the payment of a 
yearly sum to his wife as pin-money during the 
ct)verture, and he limits a jointure to her after 
Ids death. The same parties, on the same day, 
exctaite another instrument by Mdiich A, cove- 
nants not to sell or incumber the lauds comprised 


in the term, and it is declared that if he shall at 
any time sell or incumber them, or attem|)t tO' 
do so, the trustees of, the term shall receive the 
rents and profits and apply them as they may 
think fit for the maintenance and support of A. 
or his wife, or children or issue ; the covenant 
and this proviso are fraudulent and void as. 
against a subsequent inciimbraiicer of A.’s life; 
estate. Phipps y. Bnnismorc, 4 Russ. 131 ; 28 
R. R. 27. 

Purcliaaed Estate— Furniture. ]-— By indenture 
of the 25th March, 1850, reciting that V. had 
contracted for the purchase of the H. estate, that 
estate was conveyed, by the direction of V., tO' 
trustees .for sale, the sale’s moneys to be held 
upon trusts of indenture of even date, being a. 
voluntary settlement for the beneiit of V. and 
I his wife and family. By the same indenture of 
even date, V. assigned certain plate and funii- 
! tiire in the h onse at H. to the same trustees., 
upon the sa.ine trusts. The trustees were in- 
formed, and consented to act as trustees of tlic; 
settlement of realty ; but it did not appear that 
they had ever seen the deeds, or executed them, 
or been informed of the particular contents, nor 
been communicated with as to the settlement of 
chattels, nor was any delivery made thereof. In 
1851 V., being indebted to S. in tlie sum of 
10,00()Z. and upwards, by indenture of tl:ie 29th 
of November, 1851, reciting that fact, conveyed 

all his real and pei’soiial estate ” to S., to sell 
and pay his own, debt, and then to pay the 
surplus to V., his executors, administrators, and 
assigns. 8. immediately took possession of the 
house at H., and of all the furniture and effects 
therein, which were substantially the same as. 
those assigiied by the indenture of the 25tli 
March, 1859. V. was, from a period anterior to 
1850 down to his decease in December, 1851,, 
[practically insol vent : — Held, that the transaction 
of 1850 was void as against S., claiming iiiuler 
the indenture of the 29th November, 1851, as a 
purchaser for valuable consideration, and with- 
out notice withiii the stat. 27 Eliz. c. 4 ; that the 
fact of the land never having been conveyed to 
V. at all made no difference ; the recital being 
that he had contracted for the purchase, be was 
held to be the owner in equity, and his equitable 
fee, therefi)re, would pass to 8. ; and that the. 
general (iescri[)tiou in the indenture of tlie 29 th 
November, 1851, ‘‘all my real estate,” would 
siifficieiitly include this, and satisfy the words of 
the stat. 27 Eliz., as to a subsequent sale of the 
same estate.” Barton ot Stone v. ]hm Ileythuy- 
sen, 11 Hare, 126 ; 18 Jur. 344. 


2. Purchasers 5vithin the Statute. 
a. From Settlor. 

Generally.] — Voluntary conveyance, though 
no fraud, void against subsequent purchaser for 
valuable consideration, and also against creditors,, 

I if indebted at the time, and also against mort- 
gagee, who is considered as purchaser. (See 
Cowp. 280.) Townshend v. Wlndhampl Ves. 10- 
The 27 Eliz., c. 4, against fraudulent convey- 
ances, enables a settlor to defeat a settlement 
which he has created on behalf of his family, but 
it only does -so upoii a subsequent conveyance to 
a purchaser for actual value. A mortgagee is a 
purchaser within the meaning of the statute. 
Dolphin V. Ay hoard, L. R. 4 H. L. 486 ; 23 L. 
T. 636 ; 19 W. R. 49. 
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The power of the settlor to defeat a voluntary 
settlerhent by selling the estate, under the 27 
Eliz., c. 4, is not a ‘‘disposing power” within the 
meaning of the ! 3th section of the 1 & 2 Viet. c. 
IIU. Beavan v. Oxford (Lordi)^ 6 De G. M. &; 
0. 507 ; 25 L. J., Oh. 299 ; 2 Jur. (k.S.) 121 ; 4 
W.. K. 275. 

A court of equity "will not interfere actively 
against a volunteer through the medium of a 
person (not' a purchaser for value) claiming only 
through him who has created the a^oluntary 
settlement. JJolpluti v. L. R. 4H. L. 

486 ; 23 L. T. 636 ; 19 W. R. 49. 

To make a voluntary settlement void against a 
subsequent purchaser within 27 Eliz. c. 4, it 
must be covinoiis and fraudulent, not voluntary 
only : a purchaser, to entitle himself to the pro- 
tection of the statute against such fraudulent 
settlement, and to set it aside, must be a pur- 
chaser bona tide, or for good consideration, as 
marriage ; but the consideration need not be 
marriage. JJoo d. v. lloidledge^ Cowp. 

705. 

Judgment Creditors.] — Judgment creditors 
are not purchasers of lands or hereditaments 
within the meaning of the statute against 
fraiElulent conveyances, 27 Eliz. c. 4, so as to 
avoid a voluntary conveyance. Boarafi v. 
Oxford {Lord,), 6 De 0. M. ck 0. 507 ; 25 L. J., 
Ch. 299 ; 2 Jur. (n.S.) 121 ; 4 W. R. 275. 

In 1836 T. recovered a judgment against Lord 
0., which was duly docketed." In 1838 (before 
the 1 tk 2 Viet. c. 110 came into operation) Lord 
0. executed a voluntary settlement in favour of 
his wife. After that statute had i)assed, other 
creditors rec>,)vered jiulgnienis against Lord 0., 
which were duly registered under the 2 3 Viet, 

c. 11. T. omitted to register his judgment till 
1849, and therehj^ lost his priority as against the 
subseciuent creditors : — Held, that this did not 
entitle the latter to stand in his place as against 
the voluntary settlement. II). 

The case of Watts v. Porter (3 El. & Bl. 743 ; 
23 L. J., Q. B. 345) observed upon. Ih. 

Where a voluutai’y settlement has been made, 
subsequent judgment creditors of the settlor 
cannot acquire rights in derogation of it which 
the settlor himself would not have possessed. 
Bolphhi V. Aijlieard, L. R. 4 H. L. 436 ; 23 
L. T. 636 ; 19 W. R. 49. 

^ Power of Attornsy — Sale.] — A power of attorn e}^ 
did not authorise the snle of any portion of 
certain land com|.)rised in a voluntary settle- 
ment : — Held, that a sale, purporting to be in 
exercise of the power, was not suiticient to call 
into operation the statute 27 Eliz. c. 4. General 
Meat Supply Assoeiatlon v. Boujjier, 41 L. T. 
719. Athrmed on other grounds. 

Partnership.] — A. enters into partnership in 
fifths, with three owners, for twenty -one years, 
in digging for _ mines in A.’s lands, A. to have 
tvyo-tifths, and in consideration of his ownership 
of the land, to have a tenth out of tbe share of 
the other partners ; A. dies, and his widow sets 
up a voluntary settlement made after marriage : 
court inclined that the partners were as jmr- 
chasers, and that the voluntary settlement should 
not stand against them. Sham v. Standish 2 
Vern. 326. . ’ 

Mortgagor and Mortgagee.]— Scinble, that if 
the meaning of a transaction between a mort- i 


gagor and mortgagee is that the mortgagee 
should have his security, but that the mortgagor 
should have the title deeds, and be enabled there- 
from to deal with third persons, that is within 
the principle of the statute of Elizabeth. Perry^ 
Ilerrloh v. Attioood, 27 L. J., Ch. 121 ; 4 Jur., 
(N.S.) 101 ; 6 AV. E. 204— L.JJ. 

Mortgage for Former Advance void against. 
Subsequent Mortgagee.] — A mortgage executed 
in 1871 contained a recital that the mortgagor 
w'as indebted to the mortgagee in the sum of 
1,500L for mone^^s advanced by her to him, and 
that he had agreed to secure the |)ayment of the 
same by the mortgage. The money ha<l been 
advanced in 1864, and tlie evidence showed that 
there was at that time no agreement for a 
mortgage, and that there had been no subseiiiient 
pressure by the lender. The mortgage deed was. 
retained in the possession of tlie luortgagor, and 
there was nothing to show that the mortgagee 
knew of its execution until February, 1874 : — 
Held, that the mortgagewas void under 27 Eliz. 
c. 4, as against a mortgagee for value ■whose 
I mortgage was executed in Eebruary, 1872, the' 

^ recital of the agreement not o|)erating as an 
I estoppel against him. Cracliriell v. Janson. 48. 

^ L. J., Ch. 168 ; 11 Ch. D. 1 ; 40 L. T. 640 ; 27 
W. K. 8.-,l. 

A. voluntarily gave to Ins sisters, in 1 848, a 
mortgage for a term of 200 years, to secure an 
antecedent debt. The sisters allowed him to 
retain the title deeds, that he might give security 
on the estate for another debt, for which he was. 
being sued by L. Shortly afterwards A. agreed, 
in writing, to give L. a mortgage on the estate 
for the debt, and the deeds, in [mrsiiance of this, 
agreement, were deposited with P. and B., the 
London agents of A’s solicitor, and who shortly 
afteiwards became his solicitors, to be held by 
them for the purpose of giving effect to the- 
security. A., in 1851, made a mortgage in fee to 
C., who had no notice of the jirior incumbrances., 
and P. and B. banded over to C. the title deeds : — 
Held, tliat the mortgage of 1848 was void under 
27 Eliz. c. 4, as against C,, who therefore took 
the legal fee discharged of the term. Lloyd v. 
Attwood, 3 De 0. ck J., 614 ; 29 L. J., Ch. 97 ; 5 
Jur. (N.S.) 1322. 

Estoppel — Tenant for life under Voluntar 3 r 
Settlement joins Settlor in Mortgage in Fee.] — 
A son, who, under a voluntary settlement execiued 
by his father, was entitled in remainder to an 
estate for life with remainder to his first and. 
other sons in tail, subsequently to his marriage 
joined his father in two mortgages, which recited 
that his father was seised in fee, and covenanted 
that he was so seisetl ; the father and the two. 
mortgagees executed a subsequent mortgage in fee 
(to pay them off and raise a further siiin j, which 
the son did not execute, but was aware of and 
joined in a collateral deed for the purpose of 
barring all possible estates tail and vesting the 
fee in his father ; part of the money raiseii bv 
all the mortgages being for, and applied to, the 
use of the son; — Held, that he was estopped 
from setting up against his own acts any estate 
which he had at the time of the mortgages, and 
that, th-arefore, the mortgagewas a gootl' charge 
on his life estate, Guarduin Assurauve Co. v.. 
Avofunore {Viseou/if), li\ R. 6 Eq. 391. 

Suit by Tenant in Tail under Recovery Deed. 
— Right as against Purchaser from Tenant for 
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Xife,] — A tenant for life, and his son, who was 
tenant in tail male in remainder, joined in re- 
•covery deeds purporting to assure the entailed 
property to the use of trustees for a term, in 
trust to pay oif mortgage debts, with remainder 
to the use of the son during the life of the 
father, with remainder to the use of the father’s 
wife for life, with remainder to the use of son 
for the life, with remainder to the use of the 
sons of the son successively in tail, with remain- 
•der to the use of the daughters in tail, with 
ultimate remainder to the use of the father in 
fee. The father executed these deeds with in- 
tent to defraud his creditors, but that object 
was concealed from the son. The father became 
hankriipt, and the deeds were, at the suit of the 
assignees, ordered to be delivered up and can- 
celled : — Held, in a subsequent suit of a grand- 
son (tenant in tail under the recovery deeds), 
that the deeds were not only void as against the 
•creditors, but that the grandson had no equity 
■as against a purchaser from the son to have the 
trusts of the term performed. Tarleton. v. 
lAdddl, 4 I)e G. & Sra. sas. S. €., 17 Q. B. 390 : 
20 L. J., Q. B. 307 ; 15 Jiir. 1170. 

Equity against Eesettlement, lost by Mar- 
riage and AcquieGcence.]— A son. tenant in tail 
in remainder, when just of age in 1709. joined 
his father, tenant for life, in a recovery i’or the 
pui'iiose of raising 3,000Z. for the father, and le- 
«ettling the estate ; the son taking back oidv an 
estate for life, with remainder to his fii-stViid 
other sons, kc. Whatever equity he might have 
had against that settlement was lost by his mar- 
riage and acquiescence, till after the death of his 
father in 1798, thongb under the circumstances 
there was no probability of issue. Upon this 
ground a bill, by trustees under a general trust 
for his creditors, claiming as ])urchasers under 
the statute 27 Eliz. c. 4, was dismi.-sed without 
deciding whether they could sustain that cha- 
racter, or how a settlement, merely as being 
voluntary, is affected by the statutes of Eliz 
Bmcii V. Cartrv, 3 Ves. 8G2 ; 5 R. R. 191. 

Post-nuptial Settlement — Valid against Triis- 
fees of Inspectorship Deed.]— B., when sol-.mit, 
by a voluntary post-nuptial settlement coven- 
anted to assign certain leaseholds for his w fe 
for life, with I'cmahider to the children of tlie 
marriage, with ultimate remainder to him^elf 
and executed the assignment. Three days afrer- 
waixls, and about a year from the date of the 
settlement, he and his partner executed a deed 
'Ot inspectorship, containing a general provision 
lor tlie conveyance of the whole of their joint 
and separate estate to trustees for the benciit of 
creditors. The trustees of the settlement, in 
•com|)liaiice witli the trusts, having sold the 
leaseholds, a bill was filed to determine their 
.rights and those of the trustees under the deed 
respectively to the proceeds of the sale Held 
■that the trustees, under tiie deed, could not be 
considered purchasers for value within 27 Eliz 
o. 4 and consequently that the settlement was 
vahcL Caddl v. Bewley^ 13 L, T. 141 ; 15 W. K. 

Hold, also, tliat even assuming the tnistees 
wore purchasers, the fact of the property not 
being particularly referred to in the deed of in- 
■spectorship was in itself sufficient to exclude the 
right of those claiming under it. Ih. 

Sale—Title of Purchaser.]— A testator i 


devised a copyhold estate to trustees, in trust for 
his wife for life, with remainder in trust for 
, such persons as she should appoint by will or 
deed, attested by three witnesses, with remainder 
over. I’he wife married again, and she and her 
; second husband, after their marriage, by deed 
attested by three witnesses, in pursuance of the 
power, appointed the estate, and directed tlie 
surviving trustee of her former hushamrs will to 
surrender it to the use of a mortgagee, in trust 
to secure the sum of 1,60U?. ami interest, and 
subject thereto to the use of the husband and 
wife, for their joint lives, and the life of the sur- 
vivor, and after the decease of the survivor, in 
case there should be anj^ daiiglrters or younger 
sons of the marriage, upon trust to divide tlie 
produce among such daughters or younger sons ; 
and if there should be none such, then upon trust 
to surrender the estate to the use of such persons 
as the wife should, by will or deed, attested by 
three witnesses, apponit, and in default of such 
appointment to the right lieirs of the wife. A 
surrender was made to the mortgagee accord- 
ingly. The husband and wife afterwards sold 
the estate, and the mortgage was paid off out of 
the purcliase money; the husband and wife 
joined with the mortgagee in surrendering to the 
use of the purchaser' and they all released to 
him all their interest, by a deed attested liy two 
witnesses only :■ — Held, tliat the purcliasei' could 
malm a^good title the assistance of the statute 
of Eliz. c. 4 (against voluntary conveyances), 
j without showing tliat there were no daughters or 
younger sons of the wife’s second marriage. 
Currie, v. Mud, 1 Myl A Cr. 17 ; 3 L. J., Ch. 
1G9. 

Right of Purchaser from Voluntary Donee.] 

A voluntary donee cannot, by a subsequent 
conveyance lor valuable consideration, defeat a 
party who has a preferaijlq title under the 
voluntary settlement. JauvU v. .7/rr.v, 3 K. A 
J. 132 ; 26 L. J., Ch. 101 ; 3 Jur. (n.S.) 12 ; 3 
W. R. 9G. 

Conveyance for Value to One of T^o Volun- 
tary^ Donees. J— A voluntary conveyance from A. 
to B. and e;. is defeated by a subsequent con- 
veyance from A. to B. tor a valuable considera- 
tion. Due d. Tundill v. Bnttarll,'! N. A M (G. 
S Bob d. Tinutill v. BottrielA 3 B. A 

Ad. 131 ; 2 L. J., K. B. 138. 

Prior Voluntary Conveyance.]— A. B. by deed 
of the 3Uth of June, 18:^8, conveyed fee simple 
lands to a trustee for himself for life, and after 
ns decease to pay an annuity of oUC thereout to 
ms daughter C. 1)., and subject thereto to convey 
to ^ Ins s.m M. H. (the princip.al defendant), his 
1 By a deed of the 24:th July, 

1829, the lands were reconveyed to A. B. by the 
U-ustee and C. H. and M. N., discharged of the 
trusts ot the deed of 1828. Siibsequently A. B., 
Ill consideration of an annuity of 1007. for his 
own hte, and .lOZ. for that of his widow, con- 
veyed the same lands to M. N., his heirs, Ac. 
A. B. having died, C. D. filed her bill to raise the 
anours of the annuity of 507. under the deed of 
1828, and to have the deed of 1829 set aside, and 
made A. Y. a mortgagee of part of the lands from 
i . N., yiK^er a mortgage of 1S3G, a party to the 
suit;-l-icld, that the deed of. 1829 could not be 
su^ained against the plaintiff, and that she was 
entitled to the arrears of the annuity under the 
deed ot 1818. Held, also, that as between C. 1). 
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and M. N., the deed of 1828 was not voluntary. 
Blalie V. Hyltnul^ 2 Dr. & Wal. 397. 

Prior Peed for Value— Subsequent Voluiltary 
Deed— Marriage of Grantee under Voluntary 
Peed.] — J. S., under his marriage settlement, 
was seised, of certain estates in the county of 
Clare, for life, remaiiidei- to his sons successivety 
in tail, subject to a charge of 5,000^. as a pro- 
vision for younger children. B. S. was the 
^ eldest son of this marriage, W. S. another son, 

and there was a daughter Diana. J. S. after- 
wards purchased other estates, one of which was 
called Iv., which, in 1S0(>, he conveyed by way 
of mortgage security to the Bishop of Elphin. 
In Februaiy, 1807, he executed a deed, by which, 
assuming to be the owner in fee of K., he con- 
veyed it and other lands to trustees for himself 
for life, then to his eldest son, B. S., for life, re- 
mainder to the eldest and other sons of B. S. 
successively in ' tail. This deed contained a 
covenant on the part of B. S. to pay J, S.’s debts, 
and to discharge a sum of 2,000/^. which J. S. had 
undertaken, to pay to two children of Diana ; 
and also an assignment by J. S. of his personal 
estate in favour of B. S., who was tliereby ap- 
pointed the attorney of J. S., with power to call 
in the debts due to him. The deed was regis- 
tered (apt:)arently without the knowledge" of 
J. S. or of W. S.) upon the 1st June, 1807. 
On the 13th June, 1807, by a deed, to which 
J. S., B. S., two trustees, and W. 8. were par- 
ties, J. S. granted, and B. S. confii'ined to the 
^ trustees the lands of K. to J, S. for life, then to 

W. S. for life, remainder to his first and other 
sons in tail, with a })Ower to eacli succeeding 
tenant for life to charge the same with a jointure 
for his wife ; and hy the same deed W. S. gave 
up his share of any benefit from the provision 
for younger children under his father’s marriage 
settlement or otherwise. Tliis deed was regis- 
tered a few days afterwards. J. B. died in 
November, 1808, and AV. B. entered into posses- 
sion of the lands of K. W. B. married in 1815, 
and B. B. was a party to his marriage settlement, 
in which the lands of K. were included, and by 
which, under the power contained in the deed 
of June. 1807, W. S. created a jointure for his 
wife. B. S. paid his father’s debts, satisfied the 
mortgage on the lands of K., obtained a recon- 
veyance of them to himself, and died in 1837, 
having allowed VV. B. to remain in undisturbed 
possession up to that time. W. B. continued in 
possession, and died in 1843. The son of B. S., 
claiming under the deed of February, 1807, 
brought ejectment against the son of W.‘ B., who 
relied on the deed of June for his title. At a 
trial of this ejectment, the jury found that the 
deed of February, 1807, was a voluntary deed, 
and that that of June, 1807, was given for a 
valuable consideration. The court" of queen’s 
‘ bench in Ireland directed a new trial, which took 
i place, but the defendant did not appear, and the 

; plaintiff obtained judgment against him by de- 

fault. A bill was filed by tiie plaintiff in the 
court of chancery in Ireland to have the trusts of 
the deed of February, 1807, carried into execu- 
tion, and that court decreed accordingly : — Held, 
that the decree was right ; that after wdiat had 
occurred at law it must be assumed that the deed 
of February, 1807, was given for a valuable con- 
sideration, and that the deed of June, 1807, was 
a voluntary deed ; and, further, that the subse- 
quent marriage of W. S., and the circumstances 
attending it, did not constitute his children pur- 


chasers for value under the latter deed, which 
could not prevail against an earlier and a pre- 
viously registered deed that had been executed 
for a valuable consideration. Seott v. Seott, 4 
H. L. Gas. 1065 ; 18 Jur. 755. 

First and Second Conveyances by Different 
Persons.] — Bemble, that the protection given to 
a purchaser under the statute against fraudu- 
lent conveyances is not to be confined to cases 
where the first and second conveyances are made 
by the same person. Blalte v. ilyland^ 2 Dr. & 
Wai. 397. 

Revocation — Adverse Possession — Acquies- 
cence.] — A. T., on the 25th September, 1835^ 
assigned the principal sum of 7407. and iiitcresty 
secured to her upon premises, unto her daughter 
E. T., for her own absolute use ; and by a deed 
dated the day following E. T. covenanted ^vith 
A. T. that she would .stand posse.ssed of the greater 
part of the sum upon trust to pay the interest to 
A. T. for life, and, after her decease, upon trust 
for H. L. for life for her separate use, with re- 
mainder in trust for her children. The inden- 
tures were, as alleged, executed b}" A. T., and’ 
delivered by her to E. T., who thereupon served 
notices upon the tenants and the mortgagor to- 
pay the rents and interest to her, which had 
accordingly been paid to her. A. T. died in 
September. 1841. Od a bill tiled by H. L. and 
her child i-en to have the trusts of the indenture- 
of the 26th September, 1835, carried into effect, 
their claim was resisted by E. P. (formerly E. T.> 
and her husband W. P., on the ground that, in 
March, 1841, A. T. assigned the fund to W. P., in 
trust for E. P., with Avhoni he intermarried in 
June, 1842, and upon that occasion the fund was,, 
with other property belonging to W. P., assigned 
to trustees upon certain trusts. ■\¥. P. alleged 
that he had no knowledge of, and that his mar- 
riage settlement Avas made without notice of,, 
the indenture of the 2(;th September, 1835, and 
that he was a bona tide purchaser for value of 
the fund claimed by H. L. and her children : — 
Held, that the indentnve of the 26th September,. 
1835, was not revocable by A. T., and that 
neither upon the ground of adver.se po.ssessiou, 
nor upon that of acquiesence, had the plaintiffs 
lost their right to the fund. Lanluiui v. Ph‘h\ 
2 Jur. (K.S.) 753 ; 4 W . R. 699. 

b. From Heir or Devisee of Settlor. 

Generally.] — Voluntary settlement made l)y 
the fatlier is fraudulent as to any mortgage bv 
himself ; otherwise, as to a mortgage made by 
the son. Junes v. Purefoy, 1 Vern. 46. 

From Heir.] — A purchaser for value from an 
heir is not entitled, under the 27 Eliz. c. 4 to- 
set aside a voluntary convevance by his ancestor. 
Lewis V. Bees, 3 K. & J.‘'l32: 26 L. J., Ch. 
101 ; 3 Jur. (N.s.) 12 ; 5 W. B. 96. 

Bond.] — Where obligor in bond binds his 

heir, and suffers land to descend, and heir aliens 
the land, relief was given against him and 
purchaser. Bateman v. Bateman, 1 Eq. Abr. 
149. 

Right of Heir.] — Bemble, the heir-at-law of 
the author of a voluntary deed cannot aA-oid the 
deed under the stat. 27 Eliz. c. 4, by a CGiiA^evance 
for value. Parlwr v. Carter, 4 Hare, 409. “ 

An heir cannot take advantage of the AA’ant of 
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consideration to defeat his ancestor’s voluntary 
•conve^’-ance bona fide executed. Lewis v. Jlees^ 
3 K. k J. 132 ; 26 L. J., Gh. 101 ; 3 Jur. (N.S.) 
12: oW. H, 96. 


From Devisee.] — A purchaser from a devisee 
-of one who has made a voluntary conveyance 
•during life is not entitled, under 27 Eliz. c. 4, to 
.•avoid the voluntary conveyance. Doe d. Xowuian 
x, Bmlui)n, 17 Q. B. 723 ; 21 L. J.,Q. B. 139 ; 16 
■Jur. 859. 


Assignment of Equitable Interest — Legal 
-Estate got in — Sale by Beneficiaries under 
"Will.]— Where an assignment was made by a 
•settlor of an equitable interest upon definite 
and declared trusts in favour of volunteers, the 
legal estate being outstanding and subsequently 
got in liy the settlor and sold by persons in- 
terested under his will :--PIeld, that claimants 
■under the settlements were entitled to the assis- 
tance of the court against the owner of the legal 
estate to have the trusts of the settlement carried 
into execution, (rilheef v. Overton^ 2 H. & M. 
110 ; 33 L. Ch. 683 ; 10 Jur. (K.s.) 721 ; 10 
X. T. 900 ; 12 W. R. 1141. 


years of age, was upon his death resisted by 
his devisee, on the ground that the vendor had, 
by a deed executed "by him before the date of 
the contract, conveyed the property in fee to 
the devisee, his great-nephew. The deed was 
expressed to be in consideration of natural love 
and affection, and contained a covenant by the 
grantee to “commence” a house upon the 
property according to plans to be furnished by 
the grantor ; and that, if the grantor failed to 
furnish such plans, then, the grantee “ would 
build such a house as he, the grantee, should 
think fit.” No house was ever commenced, and 
the deed contained no proviso for re-entry or 
other penalties for breach of covenant. LTpon 
a bill by the purchase'!' for S[)ecific perform- 
ance ; — Held, that the deed ''-as purely voluntary, 
there being an absence, of any eorisiderati()n by 
way of payment (jr benefit moving from the 
grantee to the granto!-, and specific ])erformance 
decreed according!}". Hasher v. l\llUams, 44 
L. J., Ch. 419 ; Dll, 20 Eq. 210 ; 32 L. T. 3S7 ; 
23 W. 11. 561. 


3. Consideration. 


a. Valuable Consideration. 


'Generally.] — In deciding whether a deed is 
voluntary or not, the court will anxiously lay 
hold of any circumstances showing a considera- 
tion moving from the grantee to the grantor. 
.Dasher v. Williams, 44 L. J., Ch. 419 ; L. R. 20 
.Eq. 210 ; 32 L. T. 887 ; 23 W. R. 561. 


Concurrence in Conveyance.] — The coii- 

currence of a necessary parry, in a conveyance 
containing a limitation without consideration, 
docs not amount to a consideration, where the 
limitation is shown, by circamstances apparent 
on the face of the conveyance, and of other 
conveyances forming part of the transaction, 
not to have been made for the benefit, or at the 
desire, of such party, and the concurrence of 
such party does not appear to have been a part 
of the contract at the time. Doe cl. Ra censtock 
V. Ilolfe, 8 A. &: E. 650 ; 8 N. & P. 648. 


What is sufficient.] — A settlement purporting 
to be voluntary was made in consideration of a 
loan of InOk given on the security of a })ro- 
missory note. ]_»n.yable on demand : — Held, that 
tlie consideration was sufficient to exclude the 
•operation of 27 Eliz. e. 4, and that the settle- 
ment was good against a subsecpient purcliaser 
for value. Iknjspoole v. Collriw, 40 L. J., Ch. 
■289 ; L. R. 6 Ch. 228 ; 25 L. T. 282 ; 19 W. R. 
363. 

A deed conveying the property of an intestate, 
upon trust, in pursuance of an agreement for 
the division of such p)ropcrty, made soon after 
the death of the intestate, between his sister 
and heiress- at-law, her husband, and her illegiti- 
mate son, and which agreement was founchd on 
the supposition that the intestate had made a 
will clisi)Osing of his property in favour of the 
illegitimate son, which will had not been 
found Held, not to be voluntary within the 
.statute of Elizabeth ; but supported and en- 
forced against the heiress-at-law and her hus- 
band, and also against subsequent purchasers 
from them for valuable consideration with 
notice ©f the trust deed. Heap v. Tonqe, 9 
Hare, 90 ; 20 L. J., Ch. 661. 

Under the agreement and trust deed, other 
children of the sister and heircss-at-law, both 
legitimate and illegitimate, besides the child 
in whoso favour it was suggested that a will 
might have been made, took interests in the 
p>ropcrty of the intestate ; and it was held 
that the deed was* not voluntary as to sucli 
•ntber parties, but tljat they were within the 
consideration of the family contract. 11. 

A contmet for sale for value, which bad been 
• entered into by a vendor upwards of ninety 


Belease of Adverse Claim.] — The release 

of an adverse claim to a litigated estate is a 
good and valuable consideration in a deed to 
avoid a former voluntary grant })y virtue of 
27 Eliz. c. 4, although the releasee was not 
party to the original suit, but came in by con- 
sent, and entered into an order of reference ; 
and although he would not have been bound by 
the judgment in the original suit. Hill v. licet er 
{Dislup), 2 Taunt. 69 ; 11 R. R. 527. 


Post-nuptial Settlement — Wife parting 

with her Interest.]— A. and his wife, tenants in 
fee, in 1818 mortgaged their estate to B., the pro- 
viso for redemption being that on payment fif 
the mortgage money B. should recoiivey to A. 
and his wife, their heirs or assigns, or unto such 
other pe.i'Soii or persons, and for such intents 
and pmrposes, and in such manner and form as 
A, and his wife, or the survivor of them, or 
the heirs or assigns of such survivor, should 
a})point. In pursuance of a covenant in the 
mortgage deed, a fine was levied by A. and his 


wife.^ In 1823 the mortgage money was repaid, 
and in 1827, by a deed reciting these circum- 


stances, B., by the direction of A. and wife, 
conveyed, and A. and wife appointed trustee, 
the property to be held to the use of the wife 
for life, then of A. for life, and afterw-ards of 
S, (a daughter) and her children. After the 
death of the wife, A, in 1854 conveyed the 
estate of his son for a valuable consideration. 
The son, after A.’s death, instituted a suit to 
set aside the settlement of 1827 as voluntary 
and void against himself, a purchaser for value. 
Kindersley, V.-G., made a decree in the plaintiff’s 
favour [4 Jur. (n.s.) 963], but upon appeal:— 


i 
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Held, that a power was created by the proyiso 
in the deed of ISIS, which enabled A. and his 
wife effectually to convey their interests, as 
they did by the settlement of 1827, without 
Icvjnng a fine ; and that the wife’s parting with 
her interest for the purpose of the settlement 
was sufficient to prevent the settlement being 
voluntary on defendant’s part, and accordingly 
the plaintiff’s bill was dismissed with costs. 
Atlihison. V. Smith, 28 L. J., Ch. 2 ; d Jur. (Nf.S.) 
llf>0 ; 7 W. K. 42— L.JJ. 

Subsequent Mortgage by Husband and 

'Wife.] — A married woman, having become en- 
titled under a will to freehold and leasehold 
property for her sole and separate use, joined 
her husband in making a settlement, wliereb}^ 
the husband and wife conveyed the freeholds, 
and the husband alone demised the leaseholds, 
■subject to the annual payment of a shilling, if 
■demanded, to trustees, upon trust for the wife 
for her sei)arate use for life, I'emainder to the 
husband for life, I'emainder for the children 
{if any), with ultimate remainder to the wife 
absolutely. Tw(3 years afterwards the husband 
■and wife (there being no children of the 
marriage) made a mortgage of the property : — 
Held, that the conveyance by the husband, 
though binding on the estate by the curtesy 
which he would have had in his wife’s free- 
holds, if there had been issue, in. the absence of 
nny conveyance by her, was not sufficient to 
raise a consideration moving from the husband : 
.and that the settlement was voluntary and void 
under the statute as agminst the mortgagee. 
Shurmur v. Sf^dqtcioh, 58 L. J., Ch. 87 ; 24 Ch. 
D. 597 ; 49 L. T. 156 ; 31 W. R. 884. 

Mortgage for Benefit of Another — Indemnity 
•and Settlement by Person benefited.] — A. 

mortgaged his own estate for 5,000h for the 
benefit of B., ami B, (pursuant to an agreement 
to that effect with A.) conve^md his estate, not 
■only as an indemnity to A., but also to uses for 
the benefit of his own (B.’s) children and their 
issue : — Held, that there was a sufficient valuable 
■consideration as between A. and B. to support 
the limitations to B.'s children, as against sub- 
sequent purchasers for valuable consideration 
from B. Held, also, that this court would 
have specifically enforced the whole agreement 
■at the suit of A. Ford v. Stuart, 15 Beav. 493 : 
21 L. J., Ch. 514. 

Mortgage — Additional security, not communi- 
■cated to Mortgagee — Subsequent Mortgage of 
•Lands comprised in further Security.] — A soli- 
citor, having mortgaged an estate to the trustee 
of his settlement, fraudulently deposited with a 
■creditor the title deeds which were in his posses- 
sion as solicitor for the mortgagees, suppressing 
the fact of the original mortgage. In 1871 he 
mortgaged other lands to H. and T. in fee. He 
•died insolvent in 1872, and shortly after his 
death a deed of November, 1860, was found in 
iris safe, by which he had demised to the original 
mortgagee for the term of 400 years some of the 
lands comprised in the mortgage of 1871 by 
way of further security for the amount due on 
the original mortgage. Ho consideration was 
stated in this deed, and the conclusion was that 
it had never been communicated to the original 
mortgagee, or been out of B.’s possession : — Held, 
that the deed of Hovember, ISfUl, was fraudu- 
lent and void, under 27 Eliz. c. 4, as against H. 


and T. JB curlier, In re, Jones v. Bygott, 44 
L. J., Ch. 487; 23 W. R. 944. 

Held, also, that the circumstances of the soli- 
citor having been solicitor to the original mort- 
gagee did not entitle the latter to claim the 
benefit of the deed as if it had been actually 
communicated to him. Ih. 

Conveyance of Right of Presentation.] — A 
conveyance of the interest of one of four sisters, 
having the right of presentation, at a time when 
the church was full, of the clerk, presented by 
the eldest, in consideration of twenty shillings, 
of true and faithful services done, and for good 
aird valuable consideration, is not on the face of 
it fraudulent against a subsequent purrehaser. 
Gully V. Emter (^Bishop'), 10 B. & C. .584 ; 2 M, 
ck P. 266 ; 8 L. J. (o.S.) K. B. 281. 

Conveyance in Trust to Pay Bebts, with Re- 
mainder for Wife and Children— Purchaser under 
Hew South Wales Bistrict Courts Act.] — Where 
a debtor conveyed all his real estate upon trust 
to sell and pay off his debts, and as to any ulti- 
mate surplus to pav^ the same to trustees to be 
held by them in trust for the separate use of his 
wife for life, and after her decease in trust for 
their children in equal shares as tenants in com- 
mon : — Held, in a suit by a subsequent purchaser 
for value (at a sale in execution) of the grantor’s 
interest in some lands comprised in the convey- 
ance, that the deed of conveyance was not void 
under 27 Eliz. c. 4, as against a purchaser for 
value under the Hew South Wales District 
Courts Act, 1858, ss. 78 & 79. Godfrey v. Poole, 
57 L. J., P. C. 78 ; 13 App. Cas. 497 ; 58 I^. T. 
685 ; 87 W. R. 357— P. C. 

Failure of Consideration ex post facto.] — The 

failure by matter ex piost facto, of what was at 
the date of a conveyance of land sufficient to 
constitute a valuable consideration for it, will not 
operate retrospectively so as to render the con- 
veyance liable to be defeated, under the statute 
10 Car. 1, sess. 2, c. 3 [similar to 27 Eliz. c. 4], 
by a subsequent conveyance for value of the 
same land by the same grantor to other uses. 
Bag it V. Paget, 9 L, R. Ir. 128. 

Consideration— Quantum of.] — In considering 
the operation of the 27 Eliz. c. 4, the court oidy 
considers whether the triinsaction is one purely 
voluntary or whether it is one of bargain, and 
the mere quantum of consideration, is not 
material. Tomnend v. Tolte)\ 35 L. J., Ch. 60S ; 
L. R. 1 Ch. 446 ; 12 Jur. (n!s.) 477 : 14 L. T. 
531 ; 14 W. R. 806. 

Wbat is Valuable.]— xl settlor who was 

seised of an estate in fee simple, subject to mort- 
gages, settled it upon herself for life, with re- 
mainder to her nephew in fee, the sole considera- 
tion expressed upon the instrument being 
natural love and affection, and a covenant by the 
nephew to pay off the mortgages when called on, 
and to indemnify the settlor "^against the same, 
and against all proceedings and costs in relation 
thereto. The settlor afterwards contracted to 
seU the estate to a purchaser for value, who filed 
his bill against the volunteer and the settlor for 
a specific performance of the contract Held, 
first, that the covenant for the payment of the 
mortgage money and of indemnity constituted 
a valuable consideration for the settlement, and 
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took the case out of the operation of the 27 Eliz. the proceeds amongst the brothers and sisters- 
c. 4. Ih, of the wife. The wife died without issue : — 

_ i.-, TT n XT ^ Held, that the limitation in favour of her 

77 of.] — Held, secondly, that b^-others and sisters was voluntary, and therefore 

evidence was admissible to show valuable con- against the purchaser. Cotterdl v. Hamer, 
sideratioii, ultra what appeared upon the race or j 

the deed. Ih. ' ' ’ 




Parties to Suit.] — Held, thirdly, that the 

volunteer was a proper party to the bill. Ih. 

Evidence of.] — ^When a settlement is ex- 
pressed to be made in consideration of natural 
love and affection, and no other consideration is 
expressed in the deed, evidence is admissible to 
prove that valuable consideration was given for 
the settlement, but such evidence must be most 
conclusive in order to induce the court to uphold 
the settlement as against a subsequent mortgagee 
for value, even though the latter had notice of 
the settlement. Lety v. CreiyMon^'^l L. T. 1. 

The statement in a deed of settlement, executed 
after marriage, was that it was made in con- 
sideration of .lA’., and divers other good and 
valuable considerations : — Held, that this state- 
ment did not, as against strangers to the settle- 
ment, amount to evidence that it was not 
volimtai’y ; and, a defendant claiming against it 
as a purchaser for valuable consideration, and 
insisting at the bar that the settlement was 
fraudulent and void under the statute 27 Eliz. 
c. 4, the court directed an inquiry whether the 
settlement was founded on any and what 
valuable consideration. Kdmi v. lidsDii, 10 
Hare, 385 ; 22 L. J., Ch. 745 : 17 Jur. 129 ; 1 
W. R. 143. 

Practice — Principles of Court’s Intervention.] 

— Distinction upon the want of consideration 
upon a contract merely voluntary: this court 
will do nothing but take jurisdiction upon a trust 
actually created, unless perhaps against a party 
having a right to put an end to it by his own act 
under a sole power of revocation, by analogy to 
the distinction between the cases where an entail 
can be barred by hue, and where a recovery is 
necessary. Pulvertoft v. Pulvcrtoft, 18 Yes. 99. 

b. Settlements on Marriage, 

Limitations in favour of issue - Settlor, having 
no issue, mortgages— Effect as to Successive 
Limitations.]— A., having the fee simple of an 
estate, on his marriage settles it to the use of self 
for life, remainder to trustees for 100 years to 
secure wife’s jointure ; remainder to other 
trustees for 500 years, for raising portions ; | 
remainder to the use of first and other sons of 
the marriage in tail male remainder to first 
and other sons ill tail male of any other marriage ; 
remainder to the use of divers persons for life, ' 
etc. j with ultimate remainder to A., his heirs and 
assigns for ever. A., having no issue, executed a 
mortgage of part of the estate to B., and created 
a term of 500 years for securing the money lent ; 
A. died without ever having had any lawful 
issue ; and B, filed his bill to have the limita- 
tions, subsequent to those of the benefit of A.’s 
issue, declared voluntary as against him The 
court made a decree in favour of the security, 
Oray v, Lvyard, 9 L. J. (o.s.) Ch. 80. * | 

Voluntary Settlement, what— Collaterals. ]— 
By a marriage settlement, an estate, the property 
of the wife was limited in default of children of ! 
the wife to trustees, in trust to sell and divide ' 


Volunteers under Settlement — Subsequent 
Mortgage.] — A woman on her marriage con- 
veyed certain property to trustees to the use of 
herself for life, and after her decease to the use 
of her husband, and after the decease of the 
survivor to the use of her son born before the 
marriage, and after his death to the use of his 
children as tenants in common, with an ultimate- 
limitation in favour of the heirs of the womans 
subject to a general power of aj)pointment not 
in favour of any particular persons within the 
marriage consideration. After the decease of lier 
husband the woman joined with the son in a 
mortgage of the property for valuable considera- 
tion : — Held, that the children of the son were 
volun*-eers, and that the limitations in their 
favour was defeated by the mortgage, and that 
there was nothing to bring their case within the 
principle laid down in JS'ewdead v. Ser/rle.^, (1 
Atk. 264). Pe J/estre v. Wed, 60 L. J., P. G. 
66; [1891] A. 0. 264 ; 6-i L. T. 375 ; 55 J. P. 
613. 

Ex post facto consideration — Prior voluntary 
settlement.] — The court, having come to the 
conclusion, as a matter of fact, that the marriage 
of \V. had taken place upon the faith of a pre- 
vious voluntary settlement made by his father : 
— Held, first, that the marriage supplied an ex 
post facto consideration for the settlement. 
(xuardlan. AuuvaAwe Co, v. A'OOnmoTe (T'7,s‘- 
connt)^ Ir. R. 6 Eq. 396. 

Presumption of.]— Held, secondly, that, 

in such a case there is no presumption as to- 
whether or not a marriage had taken place on 
the faith of the voluntary deed, but that it is the 
duty of the court in the absence of direct proof, 
to form a reasonable judgment, by way of 
inference from the circumstances shown to have 
existed, whether or not the parties did know of 
the deed and act on it. Ih. 

Bond before Marriage, afterwards Settlement.] 
—A bond before marriage to settle a jointure, 
and afterwards a settlement is made which 
settles the estate on the wife, and the issue of 
the marriage. This settlement is good as to the 
jointure, but fraudulent as to the children in 
respect of a purchaser. Jason v. Jt'vcis, 1 A"ern 
286. 

Settlement by Widower — Limitation to first 
Wife’s Children- Mortgage.]— By a settlement 
made on the second marriage of a widower, land 
belonging to him was conveyed in trust for his 
children by a first marriage absolutely, and 
personalty belonging to the wife was settled on her 
absolutely. The husband afterwards mortgaged 
the land : — Held, that the settlement was volun- 
tary as regards the children of the husband, and 
that by 27 Eliz. c. 4, the limitation in their 
favour was void as against the mortgagee. 
tanievon and WelU^ In re, 57 L. J., Ch 60 • 37 
Ch. D. 32 ; 57 L. T. 645 ; 30 W. R. 5. 

Settlement on Second Marriage — Illegitimate 
child by first husband.] — A widow, having an 
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illegitimate child bj' her first husband before her 
marriage with him, entered into marriage articles 
with a second husband, the settlement reciting 
that, she was seised in fee of certain lands and 
that it was agreed on the treaty for the intended 
marriage that the lands, &:c., should be settled 
as therein meiitioned. and then the property was 
settled to the use of the wife for life ; .remainder 
to the use of the husband for life ; remainder in 
fee to the child, described as her son, hy her late 
husband begotten. The husband and wife after- 
wards joined in mortgaging the property, and 
the mortgagees had sold : — Held, that the limi- 
tation in favour of the child was not void as 
voluntary and fraudulent within 27 Eliz. c. T, 
and that he was entitled to recover in ejectment. 
Biehenson v. WrufM, 29 L. J., Ex. 150‘; 2 L. T. 
155 ; S W. R. 418. 

c. Post-nuptial Settlements. 

Generally.] — A settlement l)y a tenant in fee 
for the maintenance of herself and children for 
her life, to raise portions for younger children, 
and the surplus to her heir-at-law, she having 
then man}^ sons and dauglitei's. is a voluntary 
settlement, and void against purcliasers, under 27 
Eliz. c. 4. Gooih'iijht d. liumplireys v. Moses, 
2 Wm. Bl. 1019. ' 

Voluntary settlement voiil, under the stat. 27 
Eliz. c. 4, against n. subsequent |)urchaser for a 
valuable consideration, witli notice, tlioiigh a fair 
provision for a wife*, and children. An injunction 
restraining the husband from selling was refused, 
but a demurrer l)y tlie huslDand overruled as 
covering too much, the plaintiff being entitled 
until a sale to an execution of the trust.^ Pulcer^ 
tA)ft V. Pulvert^ift, 18 \'es. 84 ; 11 Pv. R. 151. 

A settlor being under no obligation, either at 
law or in eepity, to settle certain land which he 
had, in consequence of the inability of C. to 
convey it, purchased of the trustees of H., with- 
out the intervention of C., a settlement of it, 
being made after marriage, was held purely 
voluntary, and void as against a bonh fide pur- 
chaser for a valuable consideration. Poe d. 
Barnes v. llor. G Scott, 525 : 4 Bing. (n.C.) 
737 ; 1 Am. 279. o c ; 

Consideration, what Sufficient.]— The owner 
of a freehold estate, which was worth beyond a 
mortgage to which it was subject, about i,300Z., 
was persuaded by a relative of his wife to make 
a post-nuptial settlement of it on his wife and 
children. As an inducement to do this, he agreed 
to advance him 150/, on his promissory note to 
meet the interest on the mortgage which was 
then in arrear. The settlement was accordingly 
prepared and executed, but no mention was 
made in it of the advance of 150/. Held, on a 
bill by a subsequent mortgagee to establish 
priority over the settlement, that the advance of 
loO/. was a sufficient valuable consideration to 
support the settlement under 27 Eliz. c. 4 
Bayspoole v. ColUns, 40 L. J.. Ch. 289 : L R 6 
Ch. 228 ; 25 L. T. 282 ; 19 W.' R. 363. 

Settlement for Value and Advancement of 
Issue.] -A settlement made after marriage, for 
valuable consideration, for advancement of the 
ipue, may be considered as a purchase, and 
defeat a subsequent purchaser ; and the value 
paid IS not to be too strictly examined, there 
being room for bounty. Jones v. Marsh, Ca. t. 
Talbot, 64. 

VOL. VII. 


Settlement of a portion paid.] — Settlement 
after marriage of a portion paid is on good con- 
sideration, and equal to one made before mar- 
riage. Itamsden v. Hylton, 2 Ves. 305. 

In consideration of portion paid.] — If A., in 

the lifetime of his first wife, settles lands to the 
use of himself for life, remainder to his first and 
other sons in tail, and the wife dies without 
issue ; and A., on his second marriage agrees, in 
consideration of a portion paid, to settle part of 
the lands as a jointure on his second wife ; the 
Court w'ill set aside the first settlement as fraudu- 
lent against the second wife, who is a purchaser. 
Piniglasse v. Waad, 1 Ch. Ca. 100. 

Consideration — Something given up hy both 
Husband and Wife.] — In an action for specific 
performance of an agreement to sell certain 
freehold property, a question arose as to whether 
a post-nuptial settlement was void under 27 
Eliz. c. 4, as being a voluntary settlement. 
Previously to the settlement the property had 
been settled on the wife for life, with remainder 
to the husband in fee, and the wife was absolutely 
entitled to a one-seventh share of certain other 
property. The settlement contained a recital 
: in the following words : “ Whereas the said J. D. 

I and E. D. are desirous that the hereinbefore- 
I recited deed-poll should be altered, and that the 
I property thereby settled should be re -settled as 
; hereinafter appearing, and also that the said 
; one-seventh share of the said hereditaments at 
Whitechapel, so as aforesaid vested in the said 
E. J),, should be included in the new settlement 
intended to be hereby made,” and the wife pur- 
ported to revoke the deed-poll mentioned, and to 
join with the husband in re-settling the property 
upon trusts, giving the husband a life-interest in 
the whole after her decease, and subject thereto 
upon trust for third parties : — Held, that there 
was clear evidence of a bargain between the 
parties, and that, as both husband and wife 
gave up something in order to make a re-settle- 
ment, the settlement was not voluntary within 
the statute. Sehreiher v. Phihel, 54 L. 911— 
C. A. Affirming 54 L. J., Ch. 24:1. 

Relinquishment of Bower — ^Wife not 

Executing.] — A person being entitled to the 
reversion in fee of certain lands, assigned by 
post-nuptial settlement the said lands to trustees 
in trust for himself for life and subject thereto 
to the intent that his wife (not a party to the 
deed) should, in lieu of dower, receive an annuity 
for her life. The settlor subsequently mortgaged 
the said lands, no mention being made of the 
settlement, and afterwards died : — Held, that as 
against the mortgagees the settlement was a 
voluntary deed and void ; and that the alleged 
relinquishment of the wife’s dower was not a 
valuable consideration for the settlement, as her 
dower still remained. Conlan's Estate, In re, 29 
L. R. Ir. 199. 

Conveyance by Married Womau.] — A volun- 
tary conveyance by a married woman is within 
the statute against fraudulent conveyances (27 
Eliz. c. 4), Butterfield v. Heath, 15 Beav. 408 ; 
22 L. J., Ch. 270. 

Of Wife’s Property.] — Husband and wife 
executed a post-nuptial settlement of the wife’s 
estate in favour of themselves and their 
children : — Held, that it was void as against a 



sn'bseqiient, purchaser from them for valuable 
consideration. Butterfield v. Heathy 15 Beav. 
408 ; 22 L. J., Ch. 270. 

Post-nuptial settlement of proper!}^ belonging 
to the wife, upon trusts for the benefit of the 
husband and wife and her children, supported as 
against a subsequent mortgage of the proqjerty 
by the husband and wife. Hew i son v. JS'erjiis, 22 
L. J., Ch. 655 ; 17 Jur. 567 ; 1 W. It. 262.' 

Where a husband makes a post-nuptial settle- 
ment of property belonging to his wife, on his 
wife and children, otherwise unprovided for, if it 
be such as a court of equity, on a bill filed by the 
wife for a settlement, would direct to be made, it 
is not voluntary within the meaning of the 10 
Gar. 1, sess. 2, c.’8, s. 1. Ashe v. Loire, Hay. & J. 
287. 

Of Wife’s Eealty.] — Real estate was 

devised to a single woman with a declaration of 
a wish that if she should marry she would before 
marriage settle it to her separate use for life and 
to such uses as she should by will appoint. She 
married without a settlement, and afterwards, by 
iiii aclmowledged deed expressed to Ije made for 
giving effect to the testator’s wish, the husband 
and wife conveyed the land to trustees during 
the life of the wife upon trust for her for her 
separate use 'without power of anticipation, and 
after her death to the use of the husband for life, 
with remainder to their children as therein 
mentioned. Subsequently the husband and wife 
mortgaged the property wfithout notice of the 
settlement : — Held, that the settlement "was for 
valuable consideration, and not void as against 
the mortgagee under 27 Eliz. c. 4. Teasdale v. 
limHhwmte.^ 46 L. J.’, Ch. 725 ; 5 Ch. D. 630 ; 
36 L. T. 601 ; 25 W. R. 546— C. h. 

-- — Of Wife’s Freeholds.] — By a post-nuptial 
settlement, freeholds belonging to the -wife were 
settled by the husband and wife to the use of the 
wife for life, and after her decease to such uses 
as she should by will appoint, and in default of 
appointment to the use of her children, with a 
power during her life for the wife to lease at rack 
rent, and wuth a power of sale and exchange in 
the trustees with her consent : — Held, that the 
settlement was for valuable consideration, and 
therefore not void under 27 Eliz. c. 4, and that 
the same must be upheld against a subsequent 
mortgagee. Foster and Lister, Jn re, 46 L. J., 
Ch. 480 : 6 Ch. D. 87 ; 36 L. T. 582 25 ^\\ R. 

553. 

Marriage with Deceased Sister’s Hus- 
band.] — In^ July 1853, AV., at that time a 
w'idow, married jST., the widower of her de- 
ceased sister. In October, by a deed which 
purported to be a post-nuptial settlement and 
made between H. and A., his wife of the one 
part, and a trustee of the other part, they con- 
veyed and assigned real and personal estate 
l>elorigiug to A., in trust for N. absolutely. The 
settlors lived together until 1859, when A. left the 
i louse of H., and ceased to reside with him. In 
186(1 A. a,ssigned the same property to her 
brother C. for value ; and, H. having advertised 
the })r()perty for sale, he instituted a" suit for the 
imrpose of having the deed of October set aside. 
A. was subsequently joined as' co-plaintiff, and. 
slie stated that it was not until 1859 that she 
hecame fully aware of the Invalidity of the 
marriage: — Held, that the deed must be set 
aside on the ground that the, .consideration failed. 


Coulson V. AUison, 2 Giff. 279 ; 6 Jur. (N.s.) 
1140: 3 L. T. 260. Affirmed. 3 L. T. 763— 
L.JJ.' 

Revocable Settlement of Wife’s Freeholds — 
Subsequent Mortgage,] — By a post-nuptial 
settlement, lands, of which the wife, before the 
marriage, had been seised in fee, were settled, 
subject to successive life estates for husband and 
wife, upon the children of the marriage, reserv- 
ing to the husband and wife power of revocation, 
and power to charge the lands with l.OOOZ. The 
husband and wife executed a subsequent settle- 
ment, in conveying the lands in trust for the 
wife for her separate use during their joint lives, 
and, subject thereto, and to an annuity for the 
survivor, in trust for the children of the marilagc*. 
Afterwards both husband and wife purported to 
■ mortgage the lands in fee. There were children 
: of the marriage who, after the death of their 
I parents, the mortgagors, contended that the 
i mortgage only affected the life estate limited to 
i their mother by the second settlement : — Held, 
j that the settlements were deeds for value, so that 
I the mortgage could not prevail aguinst the 
I estates in remainder of the children of the inar- 
I riage ; also, that the second settlement, operating 
I as a revocation of the first, extinguished the 
general power to charge 1,000/, thereby reserved. 
BelVs Estate^ In re^ 11 L. R. Ir. 512. 

Assignment of Wife’s Interest for benefit of 
Children — Covenant by Husband, enforced 
against Purchaser from Husband and Wife.]-^ 

A term of years was held upon trust for the 
separate use or E., a married woman, for her life, 
with remainder for T., her husband, for life, with 
remainder for their children. There were several 
children ; and by deed, reciting that E., in. order 
to further the prospects in life of the children, 
had consented to assign her life estate for the 
benefit of the children, and that T., for the same 
purpose, agreed to assign his life interest, in case 
he should survive his wife. E. assigned her life 
interest to trustees, for the benefit of the chil- 
dren ; and T. covenanted that, if he should sur- 
vive his wife, be would, if called on by the 
trustees, assign his estate and interest on the 
same trusts, E. and T. subsequently, for a 
valuable consideration, assigned to h!: — H eld, 
that the children were entitled to enforce against 
PI. a specific performance of T.’s covenant to 
assign his interest. Jovee v. Hutton, 12 Ir. Ch. 
R. 71. 

Articles Dpheld as for Valuable Consideration.] 

— The wife of A. claimed an annuity on his 
estates under a voluntary deed, or had a right to 
dower. She concurred in a sale of some of his 
estates to a stranger, and joined in a covenant to 
levy a fine, and was induced to do so by other 
estates of her husband being settled by articles 
under which the plaintiff (her grandson) claimed. 
The articles recited other considerations, but 
there was no proof of any ; no fine was ever 
levied in pursuance of the covenant, but the 
purchaser was never disturbed. The articles 
were upheld as for sufiicient consideration against 
a subsequent purchaser for value. Fitzmaurlce 
Y. Sadleir, Ir. R. 9 Eq. 595. 

Agreement before Marriage, by Infant — 
Different Settlement Afterwards.] —In 1857 an 
infant engaged to be married wrote to his in- 
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tended wife, promising that on coming of age he 
would give her seven specified houses. The 
marriage took place in 1859 after he came of age. 
In 1872 he executed a deed, not referring to any 
previous agreement, by which he conveyed the 
seven and two other houses to trustees upon 
tiTist for his wife for life, for her separate use, 
and, after her death, upon trust for himself for 
life, and, after the death of the survivor, upon 
such trusts as the wife should by deed or will 
a|)point, and, in default of appointment, in trust 
for her in fee. He subsequently agreed to sell 
three of the bouses, and the purchaser sued for 
specific performance : — Held, that the purchaser 
was entitled to specific performance, for that, as 
the settlement did not refer to any previous 
agreement, dealt with other property than' that 
jneutioned in the letter of 1857, and settled the 
p]'opcrty in a different way, there was no ratifi- 
cation in writing of the promise contained in 
that letter, and the settlement therefore was 
voluntary and void as against a purchaser for 
value. IVoioell v. Shenton^ 47 L. J., Ch. 738 ; 
8 Ch. 1). 318 ; 38 L. T. 369 ; 26 W. E. 837— 
('.A. 

Purchaser’s Liability as to Payment.] — A., by 

setrlement after inarriage, not being indebted, 
Conveyed to trustees to family uses, reserving a 
power to sell, but covenanting that the purchase- 
numey should be paid to the trustees, to be laid 
out to the same uses ; he sells to B., who has 
]:iotice of the covenant, but paj^s his money to A., 
who dies insolvent ; B.’s representatives shall not 
be obliged to repay the money, the settlement 
being voluntary and fraudulent as against a pur- 
cliaserl JtJtehjn v. Templet 2 Bro. C. C. 148. 

cl. Leaseholds. 

Generally.] — A lessee at a rack-rent is a 
purchaser for a .valuable consideration. Good- 
right d. Humphrey, s‘ v. 3Iose,S‘, 2 Wm. Bl. 1019. 

There is no absti'act and inflexible rule that 
every assignment of leasehold premises subject to 
a rent must necessarily be an assurance for good 
consideration within s. 14 of the 10 Car. 1, s. 2, 
c. 3 (Ir.), so as to prevail against a subsequent 
purchase for value. Lee v. 3lattheiv^, 6 L. H. Ir. 
530. 

Semble, tlie question in each case is. Was 
the dealing a bargain or a gift? The exist- 
ence of onerous liabilities from which the 
assignee covenants to indemnify the assignor 
may give the transaction the character of a 
bargain, while, on the other hand, the gift of 
a valuable interest in lands is not less "a gift 
because the property so given carries with it 
certain obligations. Ih. 

Semble, the question in each case arises, Was 
the transaction a bargain involving mutual con- 
siderations, or a gift involving merely bounty 
from one |)arty to the other ? Trice v. Jenliins 
(5 Ch. D. 619) dissented from. Gardiner 
Gardiner (12 Ir. C. L. E. 565) followed. 

1 remises held under a lease for an uiiexpired 
residue of twenty-five years, subject to a yearly 
rent of U. HH., were assigned by the lessee to his 
son-in-law the plaintiff, in consideration of 
natural love and affection, as recited in the deed 
of assignment. The lessee subsequently assigned 

the defendants in consideration 
01 .oO/. ^ In an action, by the plaintiff to recover 
possession, no evidence was given of any valuable 


consideration passing from the plaintiff, nor did 
the plaintiff require any question to be left to 
the jury, and the judge at the trial directed a 
verdict for the defendants : — Held, that the 
direction was right. Ib. 

A bona fide settlement of leasehold property 
is not a voluntary settlement, since the obliga- 
tion is cast upon the assignee of the lease of 
paying the rent and performing the covenants. 
Boble^ JEso parte and In re, 38 L. T, 183; 26 
W. E. 407. 

A widower, on his second marriage, made a 
settlement, in which he assigned a leasehold 
property to trustees, one of whom was his son by 
a former marriage, upon trust for liimself for 
life, and after his death for his said son. He 
afterwards contracted to sell the leasehold pro- 
perty to the plaintiff :-~Held, that the settle- 
ment of the leasehold property on the son was 
not a voluntary conveyance under 27 Eliz. c. 4, 
on the groiiiid that the assignment of leasehold 
property to which liability is attached is in 
itself a conveyance for valuable consideration. 
Price V. Jenldns, 46 L. J., Ch. 805 ; 5 Ch. D. 
619 ; 37 L. T.51— C.A. Eeversing 25 W.E.427. 
But see Rldler, In re, PUller v. Rldler. 52 L. J., 
Ch. 343 ; 22 Ch. D. 74 ; 48 L. T. 396 : 31 W. K. 
93 ; 47 j. P. 479— C. A. 

An assignment of leaseholds in consideration 
of natural love and affection, held not voluntary. 
Price V. Jenldns (5 Ch. D. 6 19) followed. Harris 
V. Tnhb, 58 L. J., Ch. 434 ; 42 Ch. D. 79 : 60 
L. T. 699 ; 38 W. E. 75. 

Surrender of Lease.] — Quicre, whether a 
surrender of an old lease was a ‘Conveyance’’ 
within s. 1 of 27 Eliz. c. 4, which would prevail 
over a previous settlement, assuming such settle- 
ment to be a voluntary conveyance within the 
same statute. Lulhani, In re, Brhiton v. Lidha/ni, 
53 L. T. 9 : 33 W. E. 788 — C. A. Affirming 53 
L. J., Ch. 928. 

See also II. A. 3. g. ante, col. 323. 


4. Notice, Effect of. 

Generally.]— Purchase is good, tbondi notice 
of voluntary settlement, which is void. ''TomMnx 
V. Ennis, 1 Eq. Abr. 334. 

If a settlement or other conveyance is void 
against a purchaser within 27 Eliz.'c. 4, notice to 
the purchaser makes no difference. CJ tap man v. 
Emery, Cowp. 260. 

Voluntary settlement, though free from actual 
fra-ud, meritorious as a provision for relations, 
void against a subsequent purchaser for a valu- 
able consideration, with notice, whether by con- 
veyance or articles. Specific performance de- 
creed in the latter case. Eudde v. Elite htdl 18 
Ves. 100 ; 11 E. E. 155. 

Notice of the contents of a voluntary instru- 
ment has no effect in postponing a purchaser for 
valuable consideration, mivon v. Hamilton 1 
Ir. Eq. E. 55. ’ 

Notice of the contents of a voluntary settle- 
ment has no effect even in equity ; notice of a 
covenant in a voluntary settlement, that the 
purchase-money should be paid- to trustees to be 
laid out in other lands to be settled to the same 
uses:— Held, immaterial. BucUe v. MiteheU, 
lb Ves. 112. 

— laferenoe of Fraud. ]_AYolun tarv settle- 
ment ot lands, made in consideration of "natnral 
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love and affection, is void as against a subsequent 
purchaser for a valuable consideration, though 
with notice of the prior ^settlement before all tbe 
purchase- money was paid or the deeds executed : 
though the settlor had other property at the time 
of such prior settlement, and did not appear to 
be then indebted, and there was no fraud in fact 
in the transaction ; for the law, which is in all 
cases the judge of fraud and covin arising out of 
facts and intents, infers fraud in this case, upon 
the construction of the 27 Eliz. c. 4. Diw d. 
Otley V. Mannbuf, 9 East, 50 ; 9 R. R. 503. 

Covenant to lay out Purchase-money.]— Court 
of equity will not act in favour of a mere volun- 
tary settlement, and therefore, upon a subsequent 
purchase with notice, and covenant to lay out 
the money to the same uses, will not lay hold of 
the money. Pulrertoft v. Pulvertoft, 18 Ves. 
93; 11 R. R. 151. ’ 


Post-nuptial Settlement— Covenant to settle 
Purchase-moneys— Payment.]— A., by settlement 
aftei* marriage, not being indebted, conveys to 
trustees to family uses, reser^'ing a power to sell, 
but covenanting that the purchase-monev should 
be paid to the trustees, to be laid out to the same 
uses. He sells to B., who has notice of the co- 
"senant, but pa^'s his money to A., who dies insol- 
vent. B.’s representatives shall not be obliged to 
repay the money, the settlement being voluntary 
and fraudulent as against a purchaser. Ecdini 
V. Templar. 2 Bro. C. C. 148, 

Rights of Suh-purchaser.]-A purchaser for a 
valuable consideration, without notice of a 
M3luiitary settlement, from a person who bought 
vithoiit notice, shall shelter himself under the 
nist purchaser ; but he caiiiiot defend himself in 
equity upon articles only. Brandlun v. Ord, 1 
Atk. 571. ’ 

Suh-purchase from Fraudulent Purchaser ] 

-“The title of a purchaser for a valuable con- 
sideration cannot be defeated by a iirior volun- 
tary settlement of which he had no notice 
tiiough he purchased of one who had obtained a 
con^’eyance by fraud, but of Avlhch fraud he the 
purchaser, was ignorant. Bee d. Bonk v 
Martyr, 1 Bos. Oic P. (n.r.) 332 ; 8 R. R. 821. 

^eiierally — Practice — Injunction.] —Volun- 
tary settlement void under the stat. 27 Eliz. c, 4 
against a subsequent purchaser for a valuable 
consideration with notice, though a fair provision 
children. An injunction restrain- 
me the hushaml from selling was refused but n 
dmiiurrer by the husband overruled as covering 
too much, the plaintiff being entitled until a sal? 

Pahertqrt, IS \es. 84 ; 11 R. R. i 5 p 

Setting Aside after Lapse of Time.]— Fraiidu- 
lent coiiyeyance set aside, as against a pui'chaser 
vith notice, iiotwithstanding a o'reat Icno-fh nf 

action, Alde/t. v. Gregory, 2 Eden, 280. 

5. Specific Performance. 

a. At Suit of Purchaser. 

Generally.]— Ill a suit for specific performance 
against a vendor and those claimFng under a 

f prfrionsly to 
e contiact tor sale, the court refused to declare 


that the settlement was void under the 27 Eliz, 
c. 4. Fletcher v. Ketteman, 40 L. J,, Ch. 624, 

A. B. executed a voluntary settlement of real 
estate in favour of his wife and children, and 
afterwards contracted to sell it for valuable 
consideration. The purchaser filed a bill for 
specific performance against the vendor, his wife, 
children, and the trustees, in whom the legal 
estate was vested. One of the children was out 
of the jurisdiction, and did not appear. The 
court decreed a specific performance, and 
ordered the trustees to convey to the purchaser, 
saving rights of the absent party. Willats v. 
Bushy, 5 Beav. 193 : 12 L. J., Ch. 105. 

b. At Suit of Settlor. 


Generally.]— The author of a volnntaiy set- 
tlement cannot file a bill for the specific })er- 
formance of a contract afterwards entered into 
by him to sell the settled estate. Johnson v. 
Legard, Turn, k R. 281. 

A court of equity will not assist a vendor in 
defeating a prior \nlimtary settlement made by 
himself. v. 2 Mer. 128 : 16 B ll 

154. ' ■ * 

Purchaser objecting to title on the gToiuid of a 
yoluiitary settlement made l>y the vendor, a bill 
for si'iecific performance by the vendor was dis- 
missed, and an exception to the Master's report 
approving the title allowed. Ih. 

On a bill liy a vendor for specific performance, 
the purchaser set up a a’ oluntary settlement as 
an objection to the title, but said'he was willino- 
to complete the purchase on having a good title! 
He had been let into possession as purchaser, and 
paid part of his piirchase-money, and had paid 
off a mortgage and got a conveyance of the 
legal estate and possession of the title-deeds . 
Held, that, notAvithstanding the A^olimtary settle- 
ment the vendor Avas entitled to a decree for com- 
pleting the purchase. Peter v. K] rolls. L. R U 
Eq. 391 ; 24 L. T. 381 ; 19 W. R, 618. ' 

Semble, that the principle of Smith v. Gar-- 
am. (.J Men 120 ; 16 R. R. 154 ) 

apply to a defendant who says he is willino- to. 
complete on having a good title. Ih. ' 

At Suit of Creditors of 'Vendor.] — The court 
was of oiiinion that limitations in a rnarrino'e 
settlement to the brothers of the settloi- and tlieir 
issue were voliiutary ; but thought, under the 
circumstances, that a purchasei could not he 
compelled to take the title depending on the 
validity of those limitations, and dismissed a bill 
by the creditors of the vendor after his death for 
specific performance ; there having been subse- 
quent dealings with the estate which might have 
confirmed the settlement, the agreemeutl'or iiur- 
chase being suspicious, and it being doubtful 
AAdrether the creditors could file such a bill 
y. Legavd, Turn. & R. 2Sl ; 3 Mmld* 
283 ; 0 M. &; S. 60 ; IS R. R. 234 ; id 301 


ni. EFFECT OF. 

1, On Judgments, Setting Aside for 
Fraud. 

a. In what Cases. 

Frob^ate.]— Probate obtained by fraud relieved 
Seto importing a consent 

mnrt i ™ ecclesiastical 

J < nd the defendant decreed to consent to a. 
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revocation of the probate. Barnedey v. Bomel^ 
1 Ves. 287. 

In Case of Infant.] — On a bill to set aside a 
decree against an infant for fraud, if the same 
be not fraudulent, though in every respect not 
so equitable, the court will not set it aside. 
Bielimond' v. Taylem\ 1 P. Wms. 734. 

A decree in equity is no protection to a pur- 
chase effected by management of vendor, tenant 
for life, and purchaser himself, to the prejudice 
of the remainderman entitled to the inheritance 
under colour of decree in equity, the remainder- 
man tiiough a party to suit being an infant at 
tlie time. Coleloiiglb v. Bol(jei\ 4 Dow, 62. 

Purchase under Becree.]— Purchase of estate 
under decree fraudulently obtained, set aside 
after a great length of time. Gore v. Staepoole, 
1 Dow, 18. 

Qiuere, whether purchaser for valuable con- 
sideration, under decree fraudulently obtained, 
though ignorant of fraud, can protect himself 
when fraud appears on face of proceedings. Id. 
30. 

Where sales of estates had fraudulently taken 
place under decrees of the court of exchequer in 
irciland, obtained by collusion between the 
tenant for life, the mortgagee, the person in 
whose favour a charge had been created, and the 
purchaser, and where the interests of the tenant 
in remainder had not been protected in such 
suits, a decree of the court of chancery in Ireland, 
011 ^ his coming into possession, granting liiin 
relief on a bill tiled to redeem, was affirnied by 
the lords. Baudon (AhrZ) v. Becher, S 01. & 

470 ; 9 Bligh (N.S.) ,532. 

A dectye of foreclosure had on sequestration 
in 1777, in pursuance of 7 Geo. 2, c. 14, against 
an absent mortgagor, known by the plaintiff to 
be incompetent from mental imbecility to con- 
duct his affairs, and advantage having been 
taken in the account of the state of the defen- 
dant, and of his absence, and of his having 
nobody to manage his defence, and a sale had in 
1780, in pursuance of such decree, to the person 
conducting the suit, set a.side as fraudulent, and 
an inquiry directed into the circumstances, upon 
the ground of which the decree and former pro- 
c^dings were impeached on original bill filed in 
1 / 85 by the heir of mortgagor. Carew v. Joh ri~ 
dofi, 2 Sell. & Lef. 280. 

Bill, after length of time, to set aside, for 
fraud, a decree which had been made in favour 
of a protestant discoverer -.—Dismissed, and dis- 
missal affirmed on appeal. Miclcahy v. Kenned v 
1 Eidgw. P. C. 331. 

Consent Order.]— A bill to set aside, on the 
ground of fraudulent representation, an order in 
an action at law made by consent, staying the 
action ^ and directing the payment of a certain 
sum of nmney by the defendant to the plaintiff, 
and which sum the plaintiff afterwards ac- 
cepted .-—Held, to be demurrable, as it did not 
state that the plaintiff was ignorant of the 
aUeged representation being fraudulent, not 
only at the time of the order, but at tlie time he 
received the money. Bunn v. Com, 11 Hare, 61. 

It that a second action had been 

brought by the plaintiff, and had been stayed by 
the court of law, in consequence of the consent 
action, and that the 
piamtift had taken regular proceedings at law to 
Set aside the order staying the second action, but 


I that order had been sustained, this court refused 
I to aid a suit in equity brought by the plaintiff, 
by giving him leave to amend, upon allowing a 
demurrer to his bill to set aside the consent order 
on the ground of such alleged fraud. Ih. 

After Compromise.] — A judgment obtained by 
fraud after a compromise -was treated as a nullity. 
Gomi'nh V. Gomiin, 8 W. K. 196. 

Fraudulent Defence put in by Solicitor, with- 
out Client’s Knowledge.] — Where a solicitor has 
put in a fraudulent defence for his client wit’noiit 
the knowledge of the client, making admissions 
on which judgment was obtained against the 
client : — Held, that the court had jurisdiction to 
set aside the judgment and permit the client to 
W'ithdra\v the defence, and put in a fresh 
defence. Williamiii v. Preston, 51 L. J., Ch. 
927 ; 20 Ch. D. 672 : 47 L. T. 265 ; 30 W. E. 
555. 

After Enrolment — Fraud or Mistake,] — To set 

aside on the ground of fraud a decree signed and 
enrolled, actual positive fraud ought to be 
shown. Mere constructive fraud i.s ’not suffi- 
cient, at all events, after long delay. Pateh v. 
Ward, L. R. 3 Ch. 203 ; 3 8 L. T. 134 ; 16 W. R. 
441. 

Surprise.]— Where the enrolment of a 

decree is gained by surprise, the court will vacate 
it. Stevens v. Guppy, Turn, ik R. 178. 

Enrolment of a decree may be opened if 
the enrolment was gained by surprise, or 
there is some irregularity in it. ^Anon., 1 Vern. 
131. 

A decree obtained by surprise, and enrolment, 
vacated. Parlier v. Bee, 8 Swanst. 534. 

Order Ex parte.]— An order obtained ex parte 
was dischai-ged on the ground of the suppression 
of material facts. Atliin v. Morem. Ir. R. 6 Eq. 
79. 

b. Proceedings for. 

G-eneraily — Fraud or Mistake.] — As to the 
mode of proceeding to be relieved from an 
admission in a decree fraudulently inserted or 
consented to by mistake. Bavenport v. Staf'- 
ford, 8 Beav. .503 ; 14 L. J., Ch. 414 ; 9 Jiir. 
801. ' 

By Petition.] — A decree, though obtained by 
fraud, cannot be set aside by petition. Mussel 
V. Morgan, 3 Bro. C. C. 74. 

A decree gained by fraud may be set aside by- 
petition, as well as a judgment at law by motion ; 
a fortiori may such decree be set aside by bill. 
Sheldon v. Aland, 3 P. Wins. 111. 

On Original Bill.]— On suggestion of a gross 
fraud, the court will, upon an original bill, over- 
rule a plea of a decree, and report made and con- 
firmed thereon, if the suggestion of fraud be not 
denied. Lloyd v. Mansell, 2 P. Wms. 73. 

Bill of Review.] — A bill of revie-sv, -with 
matter come to the party’s knowledge since the 
hearing, lies. Where the plaintiff in the bill has 
since the hearing discovered matter which would 
vary the decree ; and where, if such matter was 
known to the other party - he was not in con- 
science obliged to have discovered it to the 
court ; for, if the matter was known to the 
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other party, aial such as in conscience he 
ought to have tUscovered, he obtains the 
decree In' fraud, and it ought to be set aside 
bj'’ original bill. Manaton v. JInletiwortli. 1 
Eden, 25. 

The plaintiffs commenced an action to restrain 
the defendants from infringing their patent, and 
obtained a judgment which was revei'sed by the 
court of ap[)eai. who dismissed the action on the 
ground that the defendants'’ process was no 
infringement of the plaintiffs' patent. After the 
order on appeal was passed and entered, the 
plaintiffs applied to have the appeal reheard with 
fresh evidcnec. on the ground that, when an 
expert sent <lowii by the court, and whose evi- 
dence was in fact the only material evidence 
before the court as to the nature of the defen- 
dants’ process, examined their works, they had 
fraudulently concealed from him parts of the 
j}rocess, so "that he had no opportunity of dis- 
covering the points in which it resembled that 
of the pl.'iintiffs Held, th.it the court of 
appeal had no jurisdiction to rehear the ai)pcal, 
and that the remetly of the plaintiffs was by 
original action aiialugons to a suit under the 
old practice to set aside a tlecree as obtained 
by frnud. FJourr \\ (1 Cli. D. 21)7 ; 37 

L. T. 419. 

The plainliffsafterwards commenced an action 
to have it declared that the judgment on the 
appeal had been obtained l^y fraud, the defen- 
dants having made misstatements to and misled 
the inspector. The vice-chancellor considered 
the case of fraud [)rove(l, and made a decree in 
the plaintiffs’ favour, but the court of appeal 
was of opinion that no fraud was proved, andilis- 
missed the action. Semble, that an action to 
impeach a judgment on such groumls was not 
mamtaiiiable, F 10 Ch. D. 327; 39 L. T. 
G13 ; 27 W. 11. 490. 

After Confirmation on Appeal.] — Where a 
judgnnnil has been o])tnined by fraud, and more 
es}>ecially by the collusion of both parties, such 
judgmenr. although confirmed by the house of 
lords, may even in an inferior tribunal, be 
treated as a nullitj". v. Fatrirli. 

1 Macq. H. L. 585, 

But t lie allegations of fraud aiul collusion must 
be specific, poiute<l and relevant, otherwise they 
cannot be admitted to proof. Ih. 

To set aside a judgment procured Iw fraud, the 
proper eoiiise, when such judgment has been con- 
firmed Ijy the house of lords, is to apply to the 
house of lords. Ih, 

•J’lierefoi'e it is wrong to ask the court below, 
upon proof of the fraud or collusion, to set aside 
a judgment confirmed by the bouse of lords. 

ni. 

In Case of Consent Order.] — If a plaintiff’s con- 
sent to an oj'der effecting a compromise has been 
obtained ))y fraud, his proper course is to move 
tu hare the onler annulled before the judge who 
made it. Piu'krrx. 18 5V. R. 204. 

Jurisdiction of Court of Chancery.]— Thoiigli 
the court of cliaiicery cannot i-eview or corrc'ct 
a<lecrec of the court of cxchefjuer, yet, where such 
decree has been obtained collusively and fraudu- 
lently, a pai’ty whose interests are affected by it 
may raise in the court of chancery, either as 
actor or defeiulant, a question as to its validity, i 
BamUm {EkF) v. 3 Cl. & F. 479; *9 I 

Bligh (N.80 532, j 


Parties.] — To a bill to set aside for fraud a 
decree and purchase under it, a demurrer by the 
purchaser for not making creditors parties, who 
had proved in the office under the decree, and 
their debts afterwards by final decree made 
charges on the estate, and directed to be paid 
out of the purchase-money, overruled : although 
the decree fastened the debts on the estate, yet 
it did not fix them on the identical money of the 
purchaser. For when a valid sale shall have 
been made, the charge will then be transferred 
from the land to the purchase-money : in tlie 
meantime, it is on the land only. If the creditors 
were necessary parties to such a bill, the court, 
to be consistent, ought in all other cases to hear 
them before it opened a sale under its decree, 
which would be an intolerable grievance to the 
suitor. Wallace v. Smith, Beat. 381. 

Evidence.] — In 1798, a marriage was solemiiised 
by licence between a man and a female minor. 
Three years afterwards, in pursuance of a previous 
agreement, the woman instituted a suit for 
nullity of marriage, and a decree of nullity was 
pronounced, on the ground of non-consent of the 
minor’s father. Early in the following year a 
daughter was born : — Held, that evidence show- 
ing that the sentence of the ecclesiastical court 
had been obtained by fraud and collusion was 
admissible. IlcuvrUori v. Sontlumptoii Corjjora- 
tion, 4 De G-. M. & G. 137 ; 22 L. J., Ch.722 ; 18 
Jur. 1 ; 1 W. R. 422. 

A marriage was solemnised between A. and B., 
but it was declared void by the ecclesiastical 
court. Some years afterwards a child of A. and 

B. , en ventre sa mere at the time of the sentence, 
and who necessarily was no party to the proceed- 
ing, claimed property in this court as descendant 
of A. : — Held, first, that he was bound by the 
sentence, though he might avoid its effect by 
showing fraud and collusion in obtaining it ; 
secondly, that such fraud and collusion must 
be shown to have taken place between the 
parties to the proceedings ; and, thirdly, that 
pjroof that the costs of the unsuccessful party had 
been agreed to be paid, that witnesses were not 
examined and others not cross-examined, and 
that the difficulties were not interposed which 
might have been, did not, altogether, amount to 
proof of fraud and collusion. Perry v. Meddow- 
croft, 10 Beav. 122. 

On appeal the lord chancellor, upon the 
claimant undertaking to file a bill to establish 
his claim as male lineal descendant of the 
father, allowed the exceptions to stand over, 
&c. ih. 

2. On Conteacts. 

' 'Voidable — Not Void.] — A contract induced by 
^ fraud is not void, but voidable. Oalm v. Tvr^ 

: quand, 36 L. J., Ch. 949 ; L. R. 2 H. L. 325 ; 16 
L. T. 808 ; 15 W. R. 1201. S, P., Murray v. 
Mann, 2 Ex. 538 ; 17 L. J., Ex. 256 ; 12 Jur, 
634. 

Fraud only gives a right to avoid a contract 
or purchase ; the property vests until avoided, 
ami all the mesne dispositions to persons not 
j)arties to, or at least not cognisant of, the 
fraud, are valid. Stemnwn v. Mewnham, 13 

C. B. 285 ; 22 L. J,, C. P. 110 ; 17 Jur. 600— 
Ex. Ch. 

Contracts which may be impeached on the 
ground of fraud are not void, but voidable only 
at the option of the party who is or may - be 
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injured by the fraud, subject to the condition 
that the other party, if the contract is dis- 
affirmed, can be remitted to his former state. 
rirquliart v. 3Iaei)lierson, 3 App. Gas. 831 — 

When a contract has been entered into by 
fraud, the person defrauded has the right to 
avoid it at any time, unless in the interval 
either he has elected to affirm it, or an innocent 
third person has acquired an interest under it, 
or the position of the fraudulent person is 
affected by the delay. Ilorrison v. Vfuversal 
3farlne Iiwirance Co., 42 L. J.. Ex. 115 ; L. E. 
8 Ex. 197 ; 21 W. R. 774— Ex. Ch. 

Making Good — Rescission.] — Where a party, 
1 ) 3 ^ misrepresentation, draws another into a 
contract, such part}^ may be compelled to make 
good the representation, if that be possible ; but, 
if it be impossible, the person deceived may 
avoid the contract. The same principle applies, 
though the party at the time believed the state- 
ment to be true, if in the due discharge of his 
dut,v he ought to have then known otherwise. 
jPuUford V. E/ehard^, 17 Beav. 87; 22 L. J., 
Ch. 559 ; 17 Jur. 865 : 1 W. R. 295. 

Third parties, who b}- false representations 
induce others to enter into contracts, are stopped 
from afterwards falsifying their statement, and, 
if necessary, may be compelled to make them 
good. But the false statement of one, not a 
party to tlie agreement entered into on the 
faith of it, is not a ground for avoiding it. Ih. 

Election to Rescind — When made.] — To sup- 
port a plea of rescission of a contract on the 
ground of fraud, it is not necessary to prove 
that the circumstances of the fraud w'ere known 
to the defendant, and the contract rescinded 
before action brought. The election to rescind 
may be made at any time, unless there has been 
a previous election to affirm the contract. 
Clough V. L. S‘ A”. IP. Ihj.. 41 L. J., Ex. 17 ; L. R. 
7 Ex. 26 ; 25 L. T. 70S ; 20 W. R. 189— Ex. Ch. 

A. purchased goods of a eom|>an 3 ’, .not intend- 
ing to pay for them. The company delivered 
them to a carrier to deliver them, according to 
A.’s instructions, to_C. Tlie carrier afterwards 
held the goods for C., at his request, as a ware- 
houseman. A. becoming bankrupt, the company 
demanded the goods, and the carrier redelivered 
them, under the mistaken supposition tliat the 
transitus was not yet over. In an action of 
trover against him : — Held, that an equitable 
plea of rescission of the contract, on the gruund | 
of A.’s fraud, to which C. was j)riv 3 ', would raise 
a good defence to the acticjii, although the fraud i 
was not discovered till the cross-examination of | 
C. at the trial of the nction. I/j. \ 

Repudiation,] — In an action on a contract of ^ 
sale signed by the defendant Held, that if, as ' 
be stated, the plaintiff had o])tained his signa- ' 
ture by leading him to understand that'' his ’ 
attoriiLW had prepared it, and ap[>roved of the ' 
security, and, that turning (Hit not to ])c the 
fact, the contract iiad been repudiated im- 
mediately, the contract was avoided. Eahdi v. 
Barton, 1 F. & F. 473. 

Repudiation or Affirmation of Contract.]— A 

solicitor took money of his client's, and pre- 
tended to have invested it upon four mortg:ages. 
After his death it was discovered that three of 
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these mortgages were absolutely valueless, and 
the client took no steps as regards them. He 
brought an action to enforce the other, which 
resulted in a compromise out of which he 
obtained part of the money due : — Held, that 
as regards this last one he had affirmed the 
contract, and could not now repudiate the 
mortgage, but as regards the other three he 
could. 3Inrray, In re, Biclison v. IIurTaai, 
07L.T.223. 

Waiver.] — Fraud cannot be condoned unless 
there is fuU knowledge of the facts and of the 
rights arising out of those facts, and the parties 
are at arm’s length. 3Iom% v. Pamie, 43 L. J., 
Ch. 240 ; L. R. 8 Ch. 881. 

An agreement rendered inoperative by a col- 
lateral fraudulent agreement cannot be made 
valid by the abandonment of the collateral 
agreement. Ih. 

The right of a person dealing with a company 
to set aside (as against the company) a contract, 
founded on the latter’s unintentional misrepre- 
sentation, nia.y be waived or released, expressly, 
or indirectly : but cannot he easily waived by 
aiijdhing the person does, or omits, while the 
falsehood of the misrepresentation remains 
doubtful. Baaih of Hindustan, China and 
Japan, In re, Caniphell, Ex parte, 42 L. J., Ch. 
771. S. C., on appeal, 43 L. J., Ch. 1 ; L. R. 9 
Ch. 1 ; 29 L. T. 519 ; 22 W. R. 113. 

Repudiation before Fraudulent Purpose 
Effected.] — The plaintiff, being in embarrassed 
circumstances, in pursuance of an agreement 
between him and A., made over all his'stock-in- 
trade to A., and tictitious bills of exchange were 
given bj’’ A. in the plaintiff’s favour. Possession 
of the goods was given to A., together with an 
inventory, but no bill of sale was executed by 
the plaintiff. The object of the transaction wavS 
to prevent the plaintift’’s creditors getting hold 
of the goods, and so being paid in full. The 
defendant was a creditor for 100?., and was 
cognisant of what was concocted between the 
plaintiff' and A. After A. had removed the 
goods from the plaintiff’s premises, two meet- 
ings of the plaintiff’s creditors were held, but 
no compromise was effected with the creditors. 
Some months afterwards A. executed a bill of 
sale of the goods to the defendant, for the 
alleged purpose of securing the debt due from 
the plaintiff to the defendant, but the plaintiff 
was no party to the bill of sale, nor did he 
sanction or know of it. The plaintiff having 
demanded the goods from A. and the defendant, 
brought an action against the defendant for the 
detention ; — Held, that, the fraudulent purpose 
not having been carried out, the plaintiff was 
not_ relying on the illegal transaction, but was 
entitled to repudiate it and recover his goods 
from A., and the defendant had no better title 
than A., as he knew how A. had become possessed 
of the goods. Taylor v. Bowers, 45 L. J., Q. B. 
163; 1 Q. B. D. 291 : 34 L. T. 938 : 24 W. R 
499— C. A. 

Reinstating Opposite Party.] — A contract 
cannot be avoided for fraud unless the person 
defrauded has disaffirmed the contract and re- 
instated as far as possible the opposite party. 
Dawes v. Harness. 44 L. J., C. P. 194 ; L. R. 10 
0. P. 166 ; 32 L. T. 159 ; 23 W. R. 398. S. P., 
InpJmrt v. 3Iaeplierson, 3 App. Gas. 831— 
X*. C. 
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Wliere status ig[U 0 act Possible.] — A person 
induced by fraud to enter into a contract under 
whicli he pays money may, at his option, rescind 
the contract, and recover back the price, if he 
can return what he has received under it. But, 
when he can no longer place the parties in statu 
cpio, as if he has become unable to return what 
he has received in the same plight as that in 
which he received it, the right to rescind no 
longer exists, and his remedy must be by an 
action for deceit, and not for money had and 
received. Clarlte v. Dlchson^ El., Bl. & El. 148 : 
27 L. J., Q. B. 223 ; 4 Jur. (x.S.) 715. 

The rule, that a party cannot repudiate an 
executed contract on the ground of fraud, unless 
on the condition of restoring the other party to 
his 01 ‘iginal position, is not affected by the fact 
that the latter has hy his acts rendered such 
restoration impossible. Savage v. Caiininf/, Ir. E. 

1 C. L. 434 ; 16 W. E. 133. 

As to Part of Contract. ]~A fraudulent re- 
prcsei] ration as to any part of that which induces 
a party to enter into a contract authorises a re- 
scission of the contract. Kenned y v. Panaina, 
Xciv Zealand^ and AudralUin luh/al JJall Co., 

8 B,.V: S. 571 : 36 L. J., Q. B. 260 L. E. 2 Q. B. 
58(1 : 17 L. T. 62 ; 15 W. E. 1039. 

Aliter. where there has been an innocent mis- 
representation or mi.sa|)prehension, unless it is as 
to the substance of the whole consideration, | 
going as it were to the root of the matter. Jh. \ 

Collateral Statements. ] — A collateral state- 1 
ment, made at the , time of entering into a | 
contract, but not embodied in it, mustr in order | 
to invalidate the contract on the ground of its I 
being a fraudiilent statement, be shown not 
only to have been false, but to have been known 
to be so by the party making it, and that the 
other party was thereby induced to enter into 
the contract. Moenf( v! Ilenivortli. 10 M. W. 
147; lOL. J., Ex.r77. 

A. applied to B. for a lease of premises, in- 
tending at the time he ayiplied to use them as 
a brothel ; B. relying upon the innocent though 
false nnsre])resentations of a third party, to 
whom he was referred by A., that A. was a 
I’esjtectfible man, and on A.’s own fraudulent 
representation that he intended to carry on the 
trade of a perfumer, granted him a lease ; A. 
acciir lingly entered into possession, and used the 
premises as a brothel; whereupon B. forcibly 
eject ed him ; A. brought ejectment to recover 
liosst-siuii : — Held, that he was entitled to 
I’ecover, for that the fraudulent misrepresen- 
tations were as to matters collateral to the lease, 
and tlid net avoid it. Ken4 v. Hill 15 C. K 
267 ; 2 C. L. E. 1366 ; 23 L. J., C. P. 185 ; 18 
dur. lull ; 2 W. E. 493. 

A cmti'act may be avoided by a false and 
fraiKlulem representation, though not relating 
diiectly to the nature or character of its subject- 
njatt(*r. if it is so closely connected with the 
contract as tliat the party sued upon it would 
not, hut for tlie representation, liave entered 
into it, and w.as induced to enter into it, to the 
knowledge «if the other party, by such rev>re- 
sent;Ui<uj. Cuvham v. liarry, 15 C B 597* 
3 C. L. E. 487 ; 24 L. J., (Ih P. luO ; 1 Jur! 
(JS'.H.) 402. 

Insurance.]— Pending a contract for the sale 
of a policy of insurance, the person whose life 


was in.sured met with an accident, which was 
proved by medical evidence not to have had 
effects serious or dangerous to his life. He was 
afterwards attacked hj a disease of old-standing, 
of which he died, but "from which no danger to 
his life was apprehended until after the contract 
was completed. The vendee was aware of both 
the accident and the illness, but did not com- 
municate either to the vendor. The court 
refused to rescind the contract, or to restrain 
proceedings at law upon it. Thompson v. 
Laml)ert,\\ E. 2 Eq. 433 ; 17 W. E. 111. 

A policy of insurance on the life of A. had 
been assigned to the plaintilf ; the defendant, 
having privately ascertained that A. was 
dangerously ill, treated with the plaintiff for the 
purchase of the policy for a small sum, repre- 
senting it as the then value of the policy, the 
plaintiff not being aware of A.’s illness ; — Held, 
that the sale was void, and that the plaintiff 
might recover the value of the policy in an 
action of trover. Jones v. Keene, 2 M. & Eoh. 
.348. 

Contracts between Solicitors — Interests of 
Minors.] — The court would not enforce the 
terms of a contract between two solicitors, 
whereby the one, who was solicitor for minors 
in a matter and several causes, agreed, without 
notice to the court or the friends of the minors, 

I to hand over to the other, and the other to 
! undertake, the business on behalf of the minors, 

I to be conducted by the latter in the name of the 
I former, on the terms of getting half 
I although the latter had, ^ 

i contract, conducted the ^•J6sii;iessbf.()nti*act heiii^ f 
I made large expenditures, such c^s, minors aud 'tho 
I variance with the interests of to ^ ' 

policy of the court. Both partic!^^*" 
tract being in pan delicto, the t 

act for either if them. im-A, 

5 Eq. 371. 

Bankrupt Purchasing Goods. 

being served with the petition on iy . ? 
afterwards adjudicated bankrupt;it,.pA 
goods at an auction, and removed tl re„ A 
payment, without disclosing the ® 

bankruptcy proceedings : — Held, that 
sion did not of itself amoiiut to a mis iii 
tion such as to avoid the contract, iv/Jp, 
the vendor to a return of the goods, \ 

Kx parte, Shacldeton. In re,^4:A L. Jf's.j 
L. E. 10 Ch. 446; '32 L. T. 443 ; b 


Shareholder after Winding-up Com “®3iced — 
Eight of Innocent Third Parties Inter 

— A shareholder, who has been induced ' 
to take shares in a company, cannot 
his action against the company to rescind 'ute 
contract and recover hack tlie amount }»aitl 
his shares, after the company, being unable to 
pay its creditors, has eominenced winding ii}) 
voiuiitarily without supervision under the 
Companies Act, 1862. Collins v. City and 
County Baudi. 47 L. J.. C. P. 681: 3' C. .P. 
1). 282 ; 38 L. T. 9— (A A. 8. P.. Morrison 
V, Unirersnl Marine Insurance Co., ante, col. 
365. i 

I Misrepresentation in Prospectus of Company 
— Eecovery of Price of Shares.]— A steam- 
packet company entered into a contract with 
the government of New Zealand I'elating to th 
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mail service of the colony. This contract the 
government of the colony lefused to recognise, 
on the ground that it was beyond the authority 
of the postmaster-general. Meantime the com- 
pany issued a prospectus, giving notice that they 
•were prepared to receive applications for new 
shares “ in order to enable the company to per- 
form the contract recently entered into with 
the general government of New Zealand for a 
monthly mail service between Sydney, New 
Zealand, and Panama.” A party, after seeing 
this prospectus, applied for and obtained an 
allotment of shares :--Held, that he was not en- 
titled, upon finding that the mail service con- 
tract was repudiated by the colonial govern- 
ment, to recover back the price of his shares, as, 
although the prospectus contained an implied 
statement that the contract was binding upon 
the colonial government, yet the misrepresenta- 
tion was not fraudulent, and was not such as to 
show that there was a complete difference in 
substance between the shares which were bar- 
gained for and those which were obtained, so as 
to constitute an entire failure of consideration. 
Keimedy y. Pananutyyew Zealand^ and. Auh- 
tralian Royal Mail Co., 8 B. ck S. 571 ; Bf> L. J., ! 
Q. B. 2(;0 ; L. E. 2 Q. B. 580 : 17 L. T. 02 ; 15 
W. E. 1039. 

Kecovery of Deposits on Shares.]— Tn an 

action by an allottee of shares in a railway com- 
pany for the recovery of his deposit, it appeared 
that the company issueil a prospectus, which 
stated the capital to consist of 50,000 shares, of 
2bl. each, and the plaintiff, after having paid 
his deposit, executed the subscribers’ agreement, 
which coiitained the usual terms as to the dis- 
position of the deposits. At the time when he 
executed the deed the deposits upon 18,150 
shares only hatl been })aid. although 35,000 
shares hatl been allotted, which fact was not 
communicatetl to him : — Held, that the with- 
holding of this fact tlid not amount to such a 
fraud as to avoid the deed, and that the plaintiif 
was not entitled to recover back his deposit. 
Vane v. Cohhold, 1 Ex. 798. 

To get Company’s Shares quoted.] — A tele- 
graph company Invited applications for shares, 
received some in the ordinaiy way and allotted 
some, on which deposits were paid. The 
number allotted was. however, insufficient to 
procure a settling-da}' on the Stock Exchange, , 
and some of the directors of the company, 8 ., j 
the iiromoter, and C., the manager of the bank, { 
agreed, in order that the bank might certify to ■ 
the committee of the Stock Exchange the 
requisite amount of shares to have been sub- 
scribed, that an account should be opened in 
S.’s name with the bank, and another account 
in the name of the company ; that the company 
should guarantee to the bank the repayment of 
any money drawn by 8., and charge with such 
repayment any balance in their favour ; that 
the bank .shouhl have a bonus of 500Z., and C, 
of 1,0()0Z. : that S. should get persons to a})ply 
for shares which should be <luly allotted, and 
should draw on his account for, and pay into 
the com])any’s account the requisite deposits, 
taking Ifiaiik transfers from the pretended 
allottees. This plan was carried out. Accounts 
were opened, that in the name of the company 
with 1,500^. really paid in : that in S.’s name 
with a loan of 1,500Z. from the bank. Sham 
applicants were obtained by S., and shares 



allotted to them. S. thereupon drew on his 
account, and with the proceeds paid the requisite 
deposits into the account of the company. The 
pretended allottees, immediately after the shares 
were allotted, handed blank transfers to S. 
Finally the account with the bank stood with a 
credit of 24,505Z. 18^’. 6d., made up of the 
1 1,500Z. really paid in and the pretended de- 
posits. S.’s account stood with a debit of 
24,5062. 8.S'. 4f2., made up of the sums he had 
di'awn and the 1,5002. loan. No settling-day 
was ever granted ; and the company afterwards 
w'ent into liquidation under a winding-up order. 
Ill an action by the company to recover the 
I whole amount of their credit, the bank paid 
their bonus of 6002. into court, and denied 
liability as to the residue : — Held, that the 
company was entitled to the 1,5002. actually 
paid by them to the bank, but to no more ; and 
that judgment must therefore be given for them 
for 9002. Ihdtish and American Telegraph Co. 
V. Albion Bank, 41 L. J.. Ex. 67 ; L. E. 7 Ex. 
119 ; 26 L. T. 257 ; 20 W. E. 413. 

Dealings between Principal to a Contract and 
Agent of other Principal.] — ^A telegraph works 
company agreed with a telegraph cable company 
to lay a cable, the cable to be paid for by a sum 
payable when the cable was begun, and by 
twelve instalments payable on certificates by 
the cable comjiany’s engineer, who was named 
in the contract. Shortly afterwards the en- 
gineer, who was engaged to lay other cables 
i'or the works comjiany, agreed with them to lay 
this cable also for a sum of money to be paid 
to him by instnlmeiits payable by the works 
1 company when they received the instalments 
from the cable company : — Field, that, under 
the circumstances, the agi'eement between the 
engineer and the works company was a fraud, 
which entitled the cable company to have their 
contract rescinded, and to receive back the 
money which they had paid under that contract. 
Panama and South Paeifia Telerira'ph Co. v. 
India Rubber, Gutta Pcrcha and Telegraph 
Worh^ Co., 45 L. J., Ch. 121 ; L. E. 10 Ch. 516 ; 
32 L. T. 517; 23 W. E. 583. 

Any surreptitious dealing between one prin- 
cipal to a contract and the agent of the other 
principal is a fraud in equity, and entitles the 
first-named principal to have the contract re- 
scinded, and to refuse to proceed with it in any 
shape. — Per James, L.J. Ib. 

As the works company had by their fraudu- 
lent conduct prevented the cable company from 
having the full benefit of the contract, the cable 
company was eiititletl to have the contract re- 
scinded. — Per.Mellish, L.J. Ib. 

I And see Smith v. Sorby, 3 Q. B. D. 552, n. 

' Sale of Fittings of Public-house — Misrepre- 
; sentation of Business.] — A contract for the sale 
i of fixtures and fittings of a public-house is 
! avoided by a false representation by the vendor 
I as to the amount of business attached to the 
i house, though the agreement expressly excludes 
: goodwill. Hatrhhison v. Morlcy, 7 Scott, 341 : 

I 2 Arn. 2 ; 3 Jur. 288. And see Redgrave v. 

1 Hurd ; 51 L. J., Ch. 113 : 20 Cb. D. 1 ; 45 L. T. 
j 485 ; 30 W. E. 251— C. A. 

I Bond — Lapse of Time.] — Action to set aside 
I bond for misrepresentation, undue influence, and 
j want of consideration : — Held, no undue influence 
I or misrepresentation or want of consideration ; 
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and, plaintiff haying delayed for over live years 
before disputing liability, no relief in court of 
eqixity, Bichards v. Withani, 66 L. T. 695 — 
O.A. ' 

Effect of Time-tables,] — The tickets issued by 
a railway company were expressed to be “ issued 
subject to the company’s regulations and to the 
conditions in the time-tables.” In these condi- 
tions it was stated that every attention would be 
paid to ensure punctuality, but that the company 
would not be responsible for loss or injury arising 
from unpunctuality, nor in cases where they had 
granted tickets to places off their own line for 
the arrival of their own trains in time for the 
nominally corresponding train of any other com- 
pany. The plaintiff took a through ticket from 
a station on the company’s line to a station on 
the line of another company, and travelled by a 
train by which, according to the company’s time- 
tables, he should have reached his destination at 
7.30 p,m. This train was twenty -seven minutes 
late at the last station on their line, and the 
plaintiff consequently failed to catch the corre- 
sponding train at that place, and, having pro- 
ceeded a furtlier stage by a later train which 
stopped short of the place to which he had 
booked, he completed his journey in a special 
train, and arrived at his destination between 8.80 
and 9 p.ni. He had no business or engagement 
to necessitate his punctual anival, and had he 
waited for the next ordinary train he would have 
arrived at 10 p.m. The Common Pleas Division 
held that he was entitled to recover the cost of 
the special train from the (‘onq)aiiy. On appeal 
by the company : — Held, that the company had 
contracted to pay every attention to insure punc- 
tuality, and that there liad been a breach of such 
contract, but that the taking of a special train 
was under the circumstances an unreasonable 
proceeding, and that he was not entitled to the 
cost of so doinu. Xe Blanch L. d* K, ID. 

45 L. J., C. P. 521 ; 1 C. P. D. 286 ; 34 
L. T. 667 : 24 W. R. 808— C. A. 

The Great Northern Railway Company, whose 
line commiiriicated with the line of the Nortli- 
Ea'-reru Railway Company at Milford, had 
arrangements by which their trains starting f rom 
Pelerboiough at 7 p.m., and going to Milford, 
there met a train of the North-Eastern Railway 
Com pain* running from Milford to Hull, by 
which passengers from Peterborough to Hull 
were forwarded. The Great Northern Company 
published monthly time-tables, in which they 
stated, ill the usual way, that the 7 p.m. train 
from Peterborough carrkid to Hull. At the end 
of a, month, after the Great Northern time-tables 
ff)!' the ensuing montli were jnnpared in this 
form and ]»rinted, but before they were published, 
the Norrli-Eastern Comjiany discoutiniied the 
train from Milfoi’d to Hull. The Great Northern 
imide no alteration in their time-tables already 
printed, but puldislied and circulated them after 
Hity knew that there was no such train. The 
plaintiff' luivinir seen one of the time-tables, made 
aiTiUigemcnts. on the faith of it, to go from Peter- 
borough to Hull by the 7 }).m. train ; he came to 
Peterbt»i‘!iugh Jn time, went to the station, and 
then, for the ilrst time, learne<l that he could go 
further thtni Milfonlby that train. He was 
ihlayeil in his journey ami sustained damage, for 
which he sued the Great Northern Company : — 
Held, that he was entitled to recover, on the 
ground that the cimilatiou of the time-tables 
amounted to a representation on the part of the 


Great Northern Railway Company that there 
was a train, which was false to their knowledge, 
and calculated to induce the plaintiff to act 
as he did. Denton v. €r, N. My., 5 El. & Bl. 
860 ; 25 L. J., Q, B. 129 ; 2 Jur. (K.S.) 185 ; 4 
W. E.240. 

3. Misrepeesentations as to Credit. 

• What is a Bepresentation— Within 9 Creo. 4, 
c. 14.] — A representation made by a party as to 
the credit of a firm, of which he is a member, is 
a representation as to the credit of “another 
person,” within the statute. Devmix v. Stein- 
heller. 8 Scott, 202 ; 6 Bing. (N.C.) 84 ; 8 D. P. C. 
83 ; 9'L. J., C.P. 30; 3 Jur. 1053. 

A representation by the defendant that money 
might be safely lent to A., because the title- 
de5;ls to an estate, which belonged to A,, were 
in the defendant’s possession, and that nothing 
could be done without his knowledge, and that 
the plaintiff -would be safe in making the loan, 
is a representation as to the ability of A. within 
the statute. Sivan v. Phlllq?.^, 3 N. & P, 447 ; 8 
A. & E. 457 ; 1 W. W. & H. 374 ; 7 L. J., Q. B. 
200 ; 2 Jur. 494. 

The “ certification ” of a transfer of shares 
given by a secretary on behalf of his company 
is not a representation as to credit or ability 
within s. 6 of Lord Tenterden’s Act. Bisho]} v. 
BalMs ComoUdated Co., 59 L. J., Q. B. 565 ; 25 
Q. B. D. 512 ; 63 L. T, 601 ; 39 W. R. 99 ; 2 
Meg. 292— C. A. 

When Action Lies.] — In an action for giving 
a false character to a tradesman, whereby he was 
induced to trust an insolvent person, fraud is 
iiecessaiT to support the action. Tax>p v. Lee, 3 
Bos. A P. 367. 

If A. iraudulently represents the circumstances 
of B. to be good, in order to induce C. to give 
him credit, and adds, “ if he does not pay for the 
goods, I will ” ; an action may be maintained 
against A. for tlie misrepresentation, notwith- 
standing the addition of the promise. Ilamar 
V. Alexander, 2 Bos. & P. (N.R.) 241. 

If a person employs an agent to take orders, 
and a representation is made to him of the 
solvency of a person, whom he advises his 
employers to trust for goods, if he at the time 
knew that such person was not solvent, though he 
did not comniuiiicate it to his employers, they 
cannot maintain an action against the person 
who made such false representation. Cowen v. 
Smpmn, 1 Esp. 290. 

If A. inquires generally of B. concerning the 
circumstances of C., A. cannot maintain an action 
against B. for a deceitful representation upon 
this subject if C. pays A. for the goods which it 
was in contemplation to sell when the repre- 
sentation was made, although C. becomes in- 
solvent, and is indebted to A. for other goods 
subsequently sold. Be Graves v. 2 Camp. 

533. 

To an inquiry concerning the credit of another 
who was recommended to deal with the plaintiff, 
a representation by the defendant that the party 
might safely be credited, and that he spoke this 
from his own knowledge, and not from hearsay, 
will not sustain an action for damages, on 
account of a loss sustained by the default of the 
party, who turned out to be a person of no credit, 
if it appears that such representation was made 
by the defendant bona fide, and with a belief of 
the truth of it ; for the foundation of the action 
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is fraud and deceit in the defendant, and damage 
to the plaintiff by means thereof. And taking 
the assertion of knowledge secundum subjectam 
materiam, viz. the credit of another, it meant no 
other than a strong belief, founded on what 
appeared to the defendant to be reasonable and 
certain grounds. Ilayeroft v. Cveruy^ 2 East, 
92 ; 6 R. E. 380. 

For Goods Sold or for Deceit.] — A. man 

by false representation induces another to supply 
goods on the credit of a third person, and enters 
into a collateral undertaking, not in writing, to 
pay for them ; he is not liable for goods sold, but 
must be sued in an action of deceit. Thompson 
V. jBond^ 1 Camp. 4. 

9 Geo. 4, c. 14.] — Section 6 of Lord Ten- 

terden’s Act — which provides that no action 
shall be brought whereb.y to charge any person 
upon a representation concerning the credit of 
any other person, to the intent that such other 
person may obtain credit, money, or goods, 
unless such assurance be in writing, signed by 
the party to be charged — a}) plies to a case where 
the representation is made, in order that the 
party to be charged may obtain a benefit from 
the credit, money, or goods being olAained by 
such other person. Pearson v. SelUpnan, 48 L. T. 
842 ; 31 W. R. 730— C. A. 

An action cannot be maintained against a 
trustee for a false representation by parol of the 
incumbrances effected on the trust fund by the 
cestui que trust, such a representation being 
within the statute. Per Lord Abinger, C. B., 
and Gurney, B., diss. Parke, B., and Alderson.B. 
Lyde v. Barnard, 1 Gale, 388 ; 1 M, & W. 101 ; 

1 Tyr. & G. 250 : 5 L. J., Ex. 117. 

Where a false and fraudulent representation 
has been made in writing concerning the 
character or credit of a third person, to the 
intent and purpose that such third person may 
obtain credit, and he does obtain credit, an 
action will lie against the person making the 
misrepresentation, at the suit of the person 
injured by giving the credit, though there may 
have been other circumstances which concurred 
in inducing such credit, if the representation 
substantially and mainly conduced to the obtain- 
ing of the credit. Wade v. TaUon, 18 C. B. 371; 
25 L. J., C. P. 240 ; 2 Jur. (K.s.) 491 ; 4 W. R. 
548— Ex. Ch. 

Misrepresentation must be in Writing.] — 

Where credit was given upon the representation 
of a third person, and the representation was 
fraudulent, no action would lie unless the repre- 
sentation was in writing. Hasloali v. Feryusso7i. 

2 N. & P. 269 ; 7 A. & E. 86 : 6 L. J., K. B. 247 ; 
1 Jur. 689. 

Signature by Agent.] — The signature of 

an authorised agent is not sufficient whereon to 
charge a party making a false representation. 
WUliams V. Mmm, 28 L. T. 232 ; 21 W. R. 386. 
S. P., Swift V. Jtnvesbury, 43 L. J., Q. B. 56 ; 
L. R. 9 Q. B. 301; 30 L. T. 31; 22 W. R. 319— 
Ex. Ch. 

Mercantile Daw Amendment Act (Scotland), 
1856 .]— Section 6 of the Mercantile Law Amend- 
ment Act (Scotland), 1856, by which “all 
guarantees, securities, or cautionary obligations 
made or granted by any person for any other 
person, and all representations and assurances 


as to the character, conduct, credit, ability, trade, 
or dealings of any person made or granted’’ for 
the purpose therein stated, must be in writing, 
makes any verbal representations to which it 
applies absolutely inefficacious, no matter what 
may be the further and fraudulent design of the 
person who made them. Clydesdale Bank y» 
Baton, 65 L. J., P. C, 73 ; [1896] A. C. 381 ; 74 
L. T. 738— H. L. (Sc.). 

But if a person induces another to accept bills 
on behalf of a third person, not for the purpose 
of obtaining further credit from that person, but 
in order to obtain payment of a debt due to 
himself, the case is outside the statute ; and, to 
sustain an action for the amount of such bills, 
such purpose must be shown to have been carried 
into effect. Ih. 

By Lord Herschell : Section 100 of the Bills 
of Exchange Act, 1882, has not repealed pro 
tanto the Mercantile Law Amendment Act wher- 
ever obligations or bills of exchange have been 
obtained by representations as to conduct, credit, 
or character. Ih. 

The pursuers (respondents) alleged that the 
agent of the defenders (appellants), who were a 
bank, gave them a verbal assurance that no 
portion of the proceeds of any acceptances by 
the pursuers would be applied towards extinction 
of a debt due by the drawers to the bank, and 
that, acting on such assurance, the piirsuens 
accepted bills which were applied to the credit 
of the drawers’ banking account. But it was 
not proved that the bank closed the drawers’ 
account or failed to allow the drawers the free 
use of the proceeds of the acceptances : — Held, 
that the respondents were not entitled to recover 
the amount of the acceptances. Ih. 

When Action Dies — Lapse of Time — ^Amount 
of Liability.] — If A. makes an inquiry of B, as to 
the circumstances of C. with respect to opening 
an account with him as a general customer, and 
B, fraudulently misrepresents them, in conse- 
quence of which A. sells C. goods from time to 
time, and is afterwards a loser by him, an action 
lies for the deceit, although the buyer pays for 
the first parcel of goods, on the purchase of 
which the reference is made ; but the defendant 
is liable only within a reasonable time, and to a • 
reasonable amount. Ilutehinson v. Bell, 1 Taunt. 
658. 

Amount of Liability.] — A tradesman can only 
recover, against a person making a false represen- 
tation of the means of one who referred to him, 
such damage as is justly and immediately re- 
ferable to the false representation. Therefore, 
if the tradesman gives an indiscreet and ill- 
judging credit, he cannot make the referee 
answerable for any loss occasioned by it. Cor^ 
hett V. Broion^ 8 Bing. 35 ; 1 M. & Sc. 85 ; 5 
Car. & P. 363 ; 1 M. cSc Rob. 108 ; 1 L. J., C. P. 
13. 

Evidence.] — In an action fof falsely repre- 
senting the character of another, by reason of 
which false representation he obtained credit of 
the plaintiff, it is necessary to prove against the 
defendant both fraud and falsehood, viz., that 
the representation which he made was false, and 
that the defendant knew it to be false at the 
time he made it : falsehood without fraud is 
not sufficient. Ashlin v. White, Holt, N. P. 

: :387. , 

Foundation of Action.] — ^Where a defen- 
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dantTecomniended an agent to the plaintiff with a wanted to send the deeds to K. On the 
knowledge that his representation of the character next day A. deposited the deeds with a 
of the agent was false — Held, in an action to bank as security for an advance. A. hav- 
recover damages arising from the misconduct of ing absconded, the property was claimed 
the agent, that it Avas not necessary for the plain- by the bank as equitable mortgagees, and 
tiS to prove a malicious or an interested motive the claim was resisted by B. and C. on 
by the defendant for the misrepresentation; if the ground that the conveyances, having been 
what the defendant said was false within his own obtained by fraud and misrepresentation, were 
knowledge, and occasioned an injury to the plain- void as against them : — Held, that, inasmuch as 
tiff, it is a sufficient ground of action. Foster v. B. and C., though they may not have under- 
Clmrles, 4 M'. & P. 61, 741; 6 Bing. 396 ; 7 id. stood the nature of the deeds, knew they were 
105 ; 8 L. J. (O.S.) C. P. IIS ; 31 R. R. 446. executing something which dealt in some way 

with their property, the deeds of the 18th of 
^ Remedy in Damages — Evidence.] — Efect of January, 1883, were not void but voidable only. 
Wilful misrepresentation as to credit, giving a Xational Provkteial Bank of England v. Jacdi- 
remedy by way of damages on grouud of fraud, son^ 33 Ch. B. 1 ; 55 L. T. 458 ; 84 W. R. 597 — 


In bankruptcy where evidence of party is re- 0. A. 


ceived, it must be in all particulars consistent, A. procured B. to execute to him an assign- 
clear, and unambiguous. Carr^ Ex jmrte. 3 V. ment of a lease, by means of a false and fraudu- 
& B. 108 ; 13 li. Rri58. lent representation that he, A., was executor 

and devisee of C., and in that capacity a creditor 

Liability in Damages.] — A., who was of B. ; B. was, in fact, indebted to C. for part of 

about to grant a lease to B., wrote to C., who was the alleged consideration-moneys: — Held, that A. 
named by B. as a referee: “B. is desirous of might maintain ejectment ; the fraudulent re- 
leasing premises from us of about the annual presentations not being sufficient (at law) to 
value of 40()Z., and we will be glad if you will avoid the deed, and a court of law being in- 
say if you know him to be in a good and re- competent to do perfect justice between the 
sponsible position to meet the responsibility of parties. Austin v. Taite, S Ir. C. L. R. 35 — Bx. 
such an undertaking, and if jmu can recommend Oh. 

him as a safe and advisable tenant.*’ C. Claim, stating that the defendants were car- 
answered : “ 1 have much pleasure in replying riers of passengers by railway, and the plaintiff 
affirmatively.” On this B. was accepted as was received by them as a passenger in an ex- 
tenant, but afterwards deserted the premises press train, which, by their negligence came into 
without paying any rent. C., when he answered collision with an engine, and he wus injured, 
the reference, was well acquainted with the Defence, that after the collision the plaintiff 
antecedents of B., and knew him to he a person accepted money from the officer of the 
of no substantial means, wJio had twice pre- company in satisfaction of his cause of action, 
viously failed in business similar to that which and executed a release. Reply, that the officer 
he intended to carry on on the premises in j:»rocured the plaintiff to execute the release by 
question. C., however, had no positive inten- fraudulently re|)resenting to him for that pur- 
tioii to deceive : — Held, that C. w\as answ'erable pose that his injuries were of a trivial and tem- 
to A. in damages for misrepresentation. Leddell porary nature, and, that if they should after- 
V. MeBougak 29 \V. R. 403— C. A. wards turn out to be more serious than he then 

anticipated, he would still, though he had exe- 
4. On Other Transactions. cuted the deed, be in a position to obtain further 

compensation from the company, and that the 

Generally.] — If a person be fraudulently pre- plaintiff w^as thereby induced to execute the 
vented from doing any act, it will in equity be deed, and that after he had executed it his in- 
considered as if tliat .act had Ijeeii done. juries turned out to be of a more serious nature 

dleton, v, Middleton. 1 J. A; AV. 94; 20 R. R. than he liad anticipated: — Held, that the reply 
233. was good, as it contained a sep^arate and inde- 

pendent statement that the plaintiff w-as induced 
^ Deed.] — If a party executes^ a deed, under a to execute the deed in consequence of a fraudu- 
lalse representation as to Us effects, or contents, lent rep)resentation that his injuries w’ere of a 
it is avoided by fraud. CoimiIs Insura/tce Asso- trivial and tem]>ora]'y cliaracter. Hirschfield v. 
elation V. Xetvall 3 F. A F. 180. Z. E. S. C. Eg.. 46 L. J., Q. B. 94: 2 Q. *B. D. 1; 

If an igiioraut ])erson is induced to execute an 35 L. T. 473. 
instrument, supposing it to operate in one way, Semble, that a fraudulent rep>resentation as to 
and it really operates in another, such instru- the effect of a deed may be relied upon as a de- 
ment is invalid. l>oe(\. Lloyd v. Bennett. S Car. fence to an action upon the deed. Ik. 

A B. 124. 

On the ISth Jaimnry, 1883, A., a solicitor, oh- Fraud of Solicitor.] — Where A., a solici- 

tained from his sisters, B. and G., their signa- tor, induced B. to execute a mortgage of her 
tures to two deeds, by which, in alleged con- estate to C., under the representation that it was 
sid<*ratioii i]i each case of the release of a debt of necessary to raise money to pay off an old mort- 
4(K)/. jind payment to tliem of 300Z., they con- gage of her sister's on their common estate, and 
veved their sliares of Irechold property, w’hich that the thine’ w’as a mere renew%al. and would 
was subject to a mortgage to K., to A. in fee. not cause her to incur liability Held, that the 
Ho money was at the time due from B. and C. to deed was void. Lee v. Annas, 15 W. E. 119. 

A., nor^ w%as any payment wliatever made to 

them. The deeds were not read over or ex- Release of Equity of Redemption, ob- 

piained to B. and C,, who had no idea that they tained by Misrepresentations of Mortgagor 
were therebv eonveviim their nronort.ir nnrl a . 


were thereby conveymg their property, and and Solicitor, set Aside.]— -A release of the 
signed in full reliance on A. s statement that he equity of redemption w^as set aside at the in- 
was going to clear off the mortgage and stance of the mortgagee, he having been induced 


(' ! 'A' ■; ^ : ! 
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to accept it, and in consideration thereof to 
covenant for the payment of a perpetual annuity 
to the mortgagor, and to give the mortgagor a 
perpetual right of redemption, by means of mis- 
representations by the mortgagor and his solici- 
tor (who was also the solicitor for the mortgagee) 
as to the title of the mortgagor, the value of the 
premises, and the nature of the contract he 
w’as entering into. Roddy v. Williams. 3 Jo. & 
Lat. 1. " 

Eemainder in Settlement set Aside.] — 

A remainder in a marriage settlement fraudu- 
lently inserted by party drawing settlement for 
his own benefit, set aside. Morns v. Wiijson, 1 
Str. 144. 

Setting Aside Eent-charge.] — Grant of a 

rent-charge in fee, after A. dying without issue 
male, set aside for fraud. Ardglasse v. Mus- 
ehaw/p^ 1 Yern. 237 ; 2 Ch. Rep. 2(>f). 

Eevocation of Will.] — A deed obtained by 
fraud is not a revocation of a prior will. Iloioes 
V. Wyatt, 3 Bro. C. C. 15G. And see 2 Cox, 
263. 

Disinheriting Heir,] — Though a person has an 
intention to disinherit his heir, yet, if it was 
owing to fraud, this will fetch the estate back 
and revest it in the heir. Rennet v. Vade, 2 
Atk. 324 ; 9 Mod. 312. 

Fraudulent Assignment — Effect as between 
Party and Stranger.] — An assignment of goods 
in fraud of creditors is valid as between either 
party and a stranger. B essay Windham.^ 6 Q. 
B. 166 ; 14 L. J., Q. B. 7. 

Invoking own Fraud.] — No man can be al- 
lowed to allege his own fraud to avoid his own 
deed. Watts v, Broohes, 3 Yes. 613. 

Grant of Property acquired by Fraud— In- 
tention to Defeat Claim.] — It is no objection to 
a conveyance that the grantor acquired the pro- 
perty by fraud, and that the grant tends (and 
was designed, as the adverse party alleges) to 
defeat the equitable right of third persons to 
relief against such fraud. Mnrley v. Sherren,S 
A. & E. 754 ; 1 P. & D. 126 ; 3 L. J., Q. B. 
152. 

Stockbroker — Fraudulently Obtaining Cancel- 
lation of Transfer.] — A broker employed by the 
plaintifi; to purchase shares, which the plaintiff 
paid for, procured the instrument of transfer to 
the plaintiff, and the plaintiffs signature thereto, 
and received from the plaintifi the certificates 
and transfer for the purpose of registration. 
Soon afterwards he frauduloutly procured the 
plaintiff to cancel his signature to the transfer, 
and by means of the cancelled transfer and the 
certificates, induced the vendor to execute a 
fresh transfer to himself, and thereupon pro- 
cured the shares to be registered in his own 
name, and then mortgaged them : — Held, that 
the effect of the first transfer was not destroyed 
by the cancellation fraudulently procured, and 
the registration in the name of the broker, and 
the transfer to his mortgagee, were decreed to 
be set aside. Donaldson v. OlUot, L. E. 3 Eq. 
274 ; 12 Jur. (N.S.) 959 ; 15 L. T. 382 ; 15 W. R. 
166. 

When Interest of Third Parties has Inter- 


vened.] — B., for the purpose of enabling a com- 
pany to have a fictitious credit in case of in- 
quiries at their bankers, placed money to their 
credit, which they were to hold in trust for him. 
Some of the money having been drawn out with 
B.’s consent, and the company having been 
ordered to be wound up while a balance re- 
mained : — Held, that B. could not claim to have 
the balance paid to him. Great Berlin, Steam* 
boat Co., I?i re, 54 L. J., Gh. 68 ; 26 Ch. D. 616 ; 
51 L. T. 445— C. A. 

Sale of Goods.] — An action lies for the value 
of goods which the defendant had by fraud pro- 
cured the plaintiff to sell to an insolvent, and 
which the defendant had gotten into his own 
possession ; for he could not set up the sale, 
because his own fraud had procured it, and the 
mere possession, unaccounted for, raises an 
assumpsit to pa^o Hill v. Perrott, 3 Taunt, 
i 274. 

Where goods were supplied to a minor upon a 
fraudulent representation by his father that he 
was about to relinquish his business in favour of 
his son : — Held, that the father was responsible 
for goods sold and delivered. Biddle v. Levy, 1 
Stark. 20. 


IV. PRACTICE. 

1. Generally. 

Pleading.] — Equity will not allow unfair de- 
mands to be set up against just and fair ones. 
Walker v. Gascoigne, 13 Yin, 544, pi. 13. 

Pending Suit for Eelief.] — Held, that, pending 
a suit to set aside agreements, defendants were 
bound to give plaintiff the benefit of those 
terms in agreement, which were for his advan- 
tage. Rowe v. Wood, 2 J. & W. 559 ; 22 R. R. 
208. 

Innocent Persons.] — If one of two innocent 
persons is to suffer by the fraud of a third, the 
person who employs the fraudulent agent must 
suffer rather than the other. WUeon Y.JRaniiUon, 

1 Ir. Eq. E. 57. 

Relief against fraud intended against one 
person takes effect upon another ; and the same 
principle prevails in trespass and criminal cases. 
Clifford v*. Brooke, 13 Yes. 132. 

Particeps Criminis.] — A party to a fraud can- 
not file a bill against bis accom]ffice to prevent 
him from taking more of the spoil than his share, 
for the court will not interfere to enforce honour 
among thieves. Ilarnilton v. Ball, 2 Ir. Eq. R. 
191. 

Where Part Performance.] — If an agreement 
is in part performed by one of the parties, it is 
too late for the other to complain of fraud, sur- 
prise, &c., or attempt to set the agreement aside 
on that account ; for a court of equity will de- 
cree a specific performance of the remaining 
part of it. Anglesey (^EarV) v. A^inesUy, 1 Bro. 
F. C. 289. 

Presumption of Fraud — Lapse of Time — 
Principles of Exercise of Jurisdiction.] — After 
a long lapse of time since the transaction com- 
plained of, there having been parties in esse 
competent to impeach them, fraud is not to be 
assumed on doubtful evidence ; but, if it be 
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clearly proved, no lapse of time will protect the 
parties to it, or those who claim through them, 
against the jurisdiction of a court of equity, and 
in that case it is immaterial by what machinery 
or contriA’ance the fraudulent transactions may 
have been effected, whether by a decree in 
equity, or judgment at law or otherwise. But, in 
proportion as^ such jurisdiction is powerful, so 
ought the caution of the court to be anxiously 
exercised, lest, in its zeal to do equity, the re- 
verse may be effected. Bowen v. Bca/is, 2 H. L. 
Cas- 257. Affirming 1 Jo. & Lat. 178; 6 Ir. Eq. R. 
569. 

2. Jurisdiction. 

Generally.] — It is the peculiar province of 
courts of equity to give relief in all cases of 
fraud, or of contracts in which any advantage is 
unduly taken by either of the parties of the dis- 
tress or necessities of the other. Kenrick v. 
ffucUort, 2 Bro. P. C. 222. 

Practice at Law and in Equity.] — Dis- 
tinct ion between misrepresentations giving a 
legal, and those giving an equitable, remedy. 
Whitmore v. Makeson, 16 Beav. 126. 

To set aside bargains at law, fraud must be 
proved ; equity relieves against presumptive 
fraud. (JheMerUel(l{Barlt^ 1 Atk. 352 ; 

, 2 Ves. 125. 

.Distinction between legal and equitable juris- 
diction upon fraud, which at law must be proved, 
not presumed ; and the equitable jurisdiction may 
be exercised upon an instrument unduly obtained, 
where a court of law could not enter into the 
question. Fulla/far v. Clark, 18 Ves. 483. 

All deceitful practices and artful devices, con- 
trary to the plain rules of common honesty, are 
frfiuds at common law, and punishable there ; 
but for some frauds or deceits there is no remedy 
at law, in which cases they are cognisable in 
equity, as one of the chief branches of its original 
jurisdiction. Farmers. Toth. 101. White 

V. Small, 2 Ch. Oa. 103. Jo/um v. Onnvley, Rep. 
t. Eiiich, 161. 

— Coucurreut Jurisdiction.] — Courts of 
equity have a concurrent jurisdiction with courts 
of law in cases of fraud, and, therefore, a 
demurrer for want of equity will not lie to a bill 
praying relief against a fraudulent policy of insur- 
ance. Sowerhy v. Warder, 2 Cox, 268. 

Court of chancery has coiiciuTent jurisdiction 
with courts of law in cases of fraud, but there are 
courses of conduct which chancery construes as 
fraudulent but which courts of law would not 
notice. Clarke v. Manning, 7 Beav. 162. 

R. fflcfl a bill in equity 'against B. to recover 
money advanced. Upon demurrer hj B. stating 
tile facts, and alleging all the representations to 
be false : — Held, tliat the allegation of fraud gave 
jurisdiction to a court of equity notwithstanding 
tlie conciUTcnt jurisdiction at law. Itamnhire\. 
Bolton. 3S L. d., CTi. 594 ; L. R. 8 Eq. 294 ; 21 

T. 51 ; 17 W. R. 986. 

Relief at Law, no Bar.]— It is no objection 
to a ]ttirty s ajijdying to equity for relief in a 
case of fraud, that lie may also have relief at 
law. BUtekwood v. Greyy, 1 Hay. & J. 310. 

Receipt obtained by Fraud.] — To an 

for (;om])cnsatiou for injuries from a rail- 
way aceiilent, the company pleaded a receipt in 
full ; the plaintiff then hied a bill alleging the 


receipt to have been obtained by fraud, and pray- 
ing that the company might be restrained from 
setting it up, but for no further relief Held, 
on demurrer, that although the plaintiff might 
have met the plea by equitable replication, he was 
entitled to come to equity for the relief needed 
for the purposes of his action, and that he had 
rightly limited the prayer of his bill to such 
relief. Stewart v. G. lU. By., 2 De Cl. J. & S. 
319 ; 11 Jiir. (N.S.) 627 ; 13 L. T. 79 ; 13 W. R. 
907. 

— — Attempt to Defeat Plaintiff’s Claim.] — 

In a siiit arising out of a contract between the 
plaintiff and the defendant, it appeared that, if 
the contract had been correctly acted on, the 
plaintiff would have had a legal right against the 
defendant, but that he was deprived of this right 
by the acts of the defendant and his agents : — 
Held, under the circumstances, and on demurrer 
to a bill filed for discovery and for relief accord- 
ing to the terms of the contract, that for the 
defendant to use these acts as a means of defeat- 
ing the plaintiff’s remedy was a fraud which the 
court would interfere to prevent ; and, also, that 
it was no answer to the plaintiff’s claim to say 
that the conduct of the defendant rendered him 
subject to an action for damages by the plain- 
tiff. M'Intosk V. G. W. jR.y., 2 Mac. <fc Cl. 
74; 2 Hall & Tw. 250; 19* L. J., Ch. 374; 
14 Jur. 819. Affirming 2 De Cl. & Sm. 748. 
And see Steimrd v. Fad India Co., 3 De G. & 
Sm. 770, n. 

Money Paid.] — The court will grant re- 
lief on a bill filed to recover money paid on the 
faith of fraudulent representations, and it is no 
objection to such bill that the plaintiff has his 
remedy at law. IFill v. Lane, 40 L. J., Ch. 41 ; 
L. R. 11 Eq. 215 ; 23 L. T. 547 ; 19 AV. R. 194. 

Money Advanced.]— Where on representations 
which a man knows to be false another is in- 
duced to advance money, or do some other act, 
that is a fraud which will be taken cognisance of 
as within the jurisdiction of a court of equity. 
Bamdiire v. Bolton, 38 L. J., Ch. 594 ; L. R. 8 
Eq. 294 ; 21 L. T. 51 ; 17 W. R. 986. 

Representation of Intention to Abandon a 
Legal Right.] — AVhere a person possesses a 
legal right, a court of equity will not interfere 
to restrain him from enforcing it, though, be- 
tween the time of its creation" and that' of his 
attempt to enforce it, he has made representations 
of his intention to abandon it. Nor will equity 
interfere even though the parties to whom these 
representations were made have acted on them, 
and have, in full belief in them, entered into irre- 
vocable enjoyments. To raise an equity in such 
a case there must be a misrepresentation of ex- 
isting facts, and not of mere intention. Jor- 
den V. Money, 5 H. L. Cas. 185; 23 L. J., Ch. 
865. 

It is immaterial whether there is a misrepre- 
sentation of a fact as it actually existed, or a mis- 
representation of an intention 'to do or abstain 
from doing an act, which wmuld lead to the 
damage of the party whom you thereby induced 
to deal, in marriage, or in })urchase, or in anything 
of that sort, on the faith of that representation. 
Semble. Per Lord St. Leonards. Ik. 

To give Effect to an Equity.]— AVhen a de- 
fendant in an action in one of the divisions of 
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the high court of justice other than the chancery 
diyision relies on an equity to have a deed set 
aside as part of his defence, the division in which 
the action is may give effect to the equity so far 
as is incidental to the purposes of the defence. 
Mostyn v. West Mostyn Coal and Iron Co.^ 45 

L. J.; C. P. 401 ; 1 C. P. D. 145: 34 L. T. 325; 24 
W. R. 401. 

To Deal with Disputed Pacts.] — A bill having 
been filed for the cancellation of two agreements 
entered into between the plaintiff and defendant, 
as having been obtained by the misrepresentation 
of the latter, a motion was made to restrain an 
action which had been commenced by the defen- 
dant upon the first agreement, shortly before 
filing the bill : — Held, that, although the court of 
chancery had complete jurisdiction in such a case, 
yet a court of law was the more proper tribunal 
for dealing with disputed facts respecting the 
circumstances under which the agreements were 
entered into : and the motion was accordingly 
refused with costs. Clark y. 29 L. T. 

204. 

Deed.] — The court will not refuse relief to an 
injured party to, a deed on the ground that he 
has executed it with an illegal jjurpose, if that 
purpose has not taken effect. Symes v. Ilnghes, 
39 L. J., Ch. 304 ; L. R. 9 Eq. 47*5 ; 22 L. T. 462. 

It is no ground for a court of equity to set 
aside a deed that a person put an unguarded 
confidence in another. Langley v. Brown, 2 
Atk. 202. 

Mistakes and misapprehensions in the drawers 
of deeds are as much a head of relief as fraud 
and imposition. IT), 

Will.] — Settled, ever since the case of Poiois 
V. Andreios, that a will cannot be set aside for i 
fraud here, because, where it is a will of personal ! 
estate, it may be done in the ecclesiastical court, I 
and if of real estate, at law. Beniiet v. Vade. 2 
Atk. 324 ; 9 Mod. 312. 

Deed and Will.] — Diversity betwixt a deed 
and a will gained from a weak man, and ,upon a 
misrepresentation ; equity will set aside the first, 
but not the latter. James v. Greaves, 2 P. Wins. 
270. 

Fraud in Deeds.]— Equity can determine as to 
fraud in deeds without issue at law. White v. 
Hussey, Pre. Ch. 14. 

Agreements.] — Agreements, and solemn con- 
veyances in consequence of them, are not to be 
set aside on slight grounds, where the contracting 
parties have not been deceived or misled by any 
concealment or misrepresentation on the part of 
the persons with whom they contracted. Butler 
V. B^iMer, 1 Bro. P. C. 383. 

Contract.] — The plaintiffs, through the intro- 
duction of R., entered into a contract with B. de 

M. for the supply of goods. During the nego- 
tiations for a second contract, R. falsely repre- 
sented that B. de M. would not complete it with- 
out the advance of an extra sum by the plain- 
tiff’s, on which R. was also to have a commission. 
The plaintiff’s accordingly paid R. a sum of money 
in part discharge of what W'as due for such com- 
mission, and gave him a letter undertaking to 
pay the rest. They subsequently discovered the 
fraudulent representations, and on R. bringing 


an action on the letter of undertaking against 
the plaintiffs, they filed a bill to restrain the 
action and to make him deliver up the letter of 
undertaking: — Held, that the fraud could be 
pleaded in the action, and that a court of law 
was the proper tribunal, and that there was no 
equity to compel R. to give up the letter of un- 
dertaking. Feimclly v. Banseelot, 19 W, R. 
966. 

Policy of Assurance.]— A bill will lie to have 
a policy of assurance upon life delivered up to 
be cancelled on the ground of fraud ; and the 
more proper time to institute such a suit is 
during the lifetime of the party- whose life is 
insured. Fenn v. Craig, 3 Y. & C. 216 ; 3 Jur. 
22 . 

Grant of Annuity.] — Where the grantee of an 
annuity is induced by false representations, or 
improper concealment of, facts, on the part of 
the grantor, or his agent, to become the pur- 
chaser of an annuity, although he may have 
relief at law, a court of equity has concurrent 
jurisdiction. Adamson v. Evitt, 2 Russ<k M. 66 ; 
9 L. J. (O.S.) Ch. 1. 

Letters Patent.] — Bill in equity lies to set 
aside letters patent obtained by fraud. A ft.- Gen, 
V. Vernon, 1 Vern. 227, 370 ; 2 Ch. Rep. 353. 

Unfair Possession of Bond.] — Where A. pur- 
chases a rent-charge of B. for a certain sum of 
money, and gives his bond for part of the pur- 
chase-mone^q and afterwards unfairly gets the 
bonds into his own possession, a court of equity 
will oblige him to pay the principal and interest 
thereby secured. Ken rick v. Hudson. 4 Bro. 
P. C. 222. 

Cutting Timber Contrary to Bond.] — A. agreed 
with B. for the purchase of timber, and, together 
with C., entered into a bond, that A., his exe- 
cutors and administrators, should not cut any 
timber under a particular size ; but A,’s name 
was only made use of in this agreement for G. 
G. cuts down timber under the size stipulated ; 
but, as there could be no remedy against Ch upon 
the bond, it was held to be a fraud upon B., the 
seder, and therefore relie vable in equity. Butler 
V. Prenderyast, 4 Bro. P, C. 174. 

Extending Lands.] — If extender of lands 
extended undervalue lands by fraud, equity will 
give relief. Biiplege’s case, Cary, 5. 

Fine by Releasee to Uses.] — By an ante- 
nuptial settlement, lands of the wife were re- 
leased to the use of the releasees to uses and 
their heirs during the joint lives of the husband 
and wife and the life of the survivor, on certain 
trusts, with a limitation to the use of the wife in 
fee, in the event (which happened) of there being 
no issue of the marriage. After the deatli of the 
husband, who survived the wife, the surviving 
releasee to uses, with a tenant in possession of 
the land under a lease from the husband, made a 
feoff’ment and levied a fine to the use of himself 
in fee : — Held, that a court of equity mighty en- 
tertain a suit instituted bj^ the heir-at-law of the 
wife against the releasee to uses to recover pos- 
session of the land and title-deeds. Senible, 
that the surviving releasee to uses, after the 
determination of his own legal estate,, had no 
; rightful title to the custody of the title-deeds, 
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and could not be considered as holding them as 
a trustee for the reyersioner ; but, semble, that the 
fine was fraudulent, and that, whether void at 
law on that ground or not, the question of its 
validity ought not of necessity to be left to the 
decision of a court of law. Reece v. Tnje^ 1 De 
0, & Sm. 273. 

Intended Marriage^ not Taking Place.] — 

Where a man, in consideration of an intended 
marriage which never took effect, and of a debt 
stated to be owing by him to the intended wife, 
conveys to her, and there is no proof of actual 
fraud nor of actual mistake, though some of the 
deeds in the transaction are absurdly framed, it 
was held that there was no ground to relieve, 
either under the head of fraud oi- mistake, nor 
any pretence to set aside the deeds. Langley v. 
BroiD7i, 2 Atk. 195. 

Misrepresentation of Solicitor on Mortgage.] j 

— The plaintiffs lent A. B. money on mortgage, | 
on the application of his solicitor, who assured 
them, in writing, that in his opinion he would be j 
able to pay the amount. The plaintiffs, alleging 
this to be a false and fraudulent misrepresenta- 
tion, instituted a suit in equity to make the 
solicitor personally liable: — Held, that their 
remedy, if any, was at law. Wh itmore v. Maclic- 
.SYW, 1() Beav. 120. 

Partnership — Sale of Bankrupt Partner’s 
Share.] — An uncertificated banki’U])t’s creditors 
had been paid their principal in full, but without 
interest. He filed a bill agahist his former 
solicitor, his two partners, and the assignee of the 
estate in bankruptcy, to set aside a sale which 
had been made of a share of his business to his 
partners as having been made at an undervalue, 
fraudulently and by menus of a conspiracy be- 
tween all the parties. The sale had been made 
under the direction of the court of chancery in 
a partnership suit : — Held, that he had no locus 
standi in the court of chancery. Motion v. Moojen, 
41 L. J., Ch. 59(; ; L. K. 14‘Eq. 202 ; 20 W. R. 
861. 

Hallway.] — There is no equity to restrain by 
injunction the owners of a railroad made over the 
plaintiff’s land from using the railroad after it 
has been completed, or from interrupting the 
plaintiff’s workmen in removing it, and restoring 
the land to its original state, although the pos- 
ses.sion of the land for the purpose of constructing 
the railroad may have been obtained from a 
tenant of the plaintiff’ hj means of circumvention 
and fraud. Leere v, Gi/ed, 1 Myl. A Cr. 516 ; 6 
L. J., Ch. 69. 

Poreign Securities.] —A court of equity will 
not relieve again.st fraud, where the transaction, 
in which the fraud was practised, was a contract 
for the puicha.se of securities purporting to be 
granted l^y a foreign government not recognised 
by the government of this country. Thowpmm 
V. Banday, 6 L. J. (o.s.) Ch, 93. Affirmed, 9 
id. 215. 

Poreign Country,] — Sembie, a person on whom 
an injury is fraudulently committed may have a i 
remedy in the courts of any country where the 
fraud occurs, and even although he he, at the 
time an alien enemy. CoUins v. Brown, 3 
K, & J. 423; 3 Jur. (N.S.) 929; 5 W. R. 

m. 


Indictment.] — For any offence within 13 Eliz. 
c. 5, s. 3, the offender may be proceeded against 
by indictment. In such an indictment it is not 
necessary to set out the specific acts which con- 
stitute the fraud. Rey. v. Smith, 6 Cos, C. C, 
31. 

Question for Jury.] — Although a deed, which 
defeats or delays the sheriff on an execution, 
must defeat and delay an execution creditor, and 
it may be matter of law whether it would delaj^ 
or defeat the sheriff, yet, under IS Eliz. c. 5, it 
is for the jury on all the facts whether that was 
the intent with which it was executed. Hender- 
son v. Lloyd, 3 F. A F. 7. 

Relief in Damages.] — Bill not sustained on the 
ground of fraud or mistake ; the relief being in 
the nature of damages, the subject of an action 
and the charges of fraud not l3eing proved, the 
bill was dismissed with costs. Clifford v. Broolie, 
13 Ves. 131. 


3. Action, when lies. 

Generally.] — If A. fraudulently makes a re- 
presentation which is false, and which he 
knows to be false, to B., meaning that B. shall 
act upon it, and B. , believing it to be true, does- 
act upon it, and thereby suffers a damage, B. 
may maintain an action on the case against A. 
for the deceit, there being in such case the con- 
junction of wrong and loss, entitling the injured 
and suffering party to a compensation in 
damages. Gerhard v. Bates, 2 El. & Bl. 476 ; 

1 C. L. R. 868 ; 22 L. J., Q. B. 364 ; 17 Jur. 
1097 ; 1 W. R. 383. 

Except in cases where a contract has been 
entered into, a party is not liable to an action 
for making a false representation to another, by 
which damage accrues to that party, unless the 
representation is made under circumstances, 
which render it morally fraudulent. Taylor v. 
Ashtoiu 11 M. W. 401 ; 12 L. J., Ex. 363 ; 7' 
Jur. 978. 

But if a party makes an untrue representation 
to another, for a fraudulent purpose, with the in- 
tent to induce the latter to do an act which he 
afterwards does to his prejudice, an action for 
deceit lies, and it is not necessary to show also 
j that the defendant knew the representation to 
be untrue, if he communicated it for a deceitfal 
purpose. Ih. 

The representation must, however, be fraudu- 
lently made ; and where directors of a banking 
company published a report representing the = 
flourishing state of the bank, which was calcu- 
lated to induce parties to purchase shares, such 
representation being false, but not false within 
the knowledge of the directors, who published 
' it without any intention to deceive .-—Held, that 
they were not liable for loss sustained by the 
purchase and retention of the shares, on the 
faith of^ the report, though the jiiiy found 
them guilty of gross negligence in publishing 
it. Lh, 

In an action against brewers for fraudulently 
misrepresenting the value of a public-house 
business which they had sold .-—Held, no case, 
that they had overstated the amount of the 
takings, it not being shown that the misstate- 
ment was wilful, and they having placed the 
publican’s books before the purchaser. Collins 
Y, Grigyper, 1 F. &; F. 332. And Redyrave-^ 
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V. Hurd, 51 L. J., Ch. 113 ; 20 Ch. D. 1 ; 45 
L. T. 483 ; 30 W. H. 251— C. A. 

-- — Sufficiency of Declaration — Equitable 
•Eeliel] — The defendants, corn merchants in 
London, received a telegram from their agents 
at Gibraltar, to the effect that a cargo of rye. 
shipped for the defendants at Sulina, had arrived 
at Gibraltar in good condition. The defendants 
advertised the cargo for sale, and, on the plain- 
tiff’s agent negotiating with them for the pur- 
chase of it, showed him the telegram. The 
plaintiff thereupon purchased the cargo, which 
turned out to be rotten, and was sofd by the 
plaintiff’ at a loss. The defendants did not Imow 
whether or not the cargo had been examined by 
their agents at Gibraltar ; but they knew it was 
not usual to examine cargoes at a British port of 
call unless an order was sent to the agent there 
from the owner ; and they had sent no such 
order in this instance Held, that these facts 
would not support a count in a declaration before 
the Judicature Acts for false representation, and 
that the plaintiff' was not entitled to any equit- 
able relief, not claimed in the pleadings, as 
having suft'ei'ecl loss tlirough, a false re{:)resenta- ; 
tion innocently made by the defendants. ■ 
ScliToeder v. Meiidl, 37 L. T! 452 — C. A. I 

Sufficiency of Allegation.]— The plain- 
tiff being desirous to dispose of his interest in 
certain buildings, trade and stock, in which trade 
he was engaged witli the defendant, pending a ' 
treaty between them for the purchase by the ' 
defendant, the latter falsely and deceitfully 
represented to the plaintiff that he \vas about 
to enter into p)artnership in tlie same trade with 
other persons whose names he would not disclose, 
and that those persons would not consent to his 
giving the plaintiff more for his interest than a 
certain sum ; whereas, in truth, neither A. and 
B., with whom he was then about to enter into 
partnership, nor any other intended partners of 
his, had refused to give more than that sum, but 
had then agreed w'ith the defendant that he 
should make the best terms he could with the 
plaintiff, and would have given him a larger sum, 
and, in fact, the defendant charged them with a 
larger price in account for the purchase of the 
plaintiff’s interest : — Held, that an action did 
not lie for this false and deceitful representation 
by the bidder of the seller’s probability of getting 
a better price for his property, for it was either 
a mere false representation of another’s intention, 
or, at most, a gratis dictum of the bidder upon 
a matter which he was not under any legal obli- 
gation to the seller to disclose with accuracy, 
and on which it was the folly of the seller to 
rely ; but that, at any rate, the count was bad, 
in not showing that the plaintiff had been 
damaged by such false representation, inasmuch 
as it was not alleged that the other intended 
partners of the defendant would have bid at all 
without him, or that he would have joined in 
giving the additional price. Vovmm v. Keys, 12 
East, 632. Alffrmed, 4 Taunt. 488 ; 11 R. R. 499 
—Ex. Ch. 

Knowledge of Defendant.] — Ho action 

win lie for a false representation unless the party 
making it knows it to be untrue and makes it 
with the intention of inducing the party to act 
upon it, and the latter does so act upon it and 
sustains damage in consequence. Behn v. 
KeniUe, 7 C. B. (x.B.) 260. 


A statement, or a representation, false in fact, 
but not known to be so by the party making it, 
but, on the contrary, made honesth^ and in the 
full belief that it is true, is not actionable. 
Collins V. JEcans, Dav.A M. 669 ; 5 Q. B. 805 ; 13 
L. J., Q. B. 180 : 8 Jur. 34.5— Ex. Ch. 

An action of deceit does not lie against a per- 
son making an untrue representation to another, 
on the faith of which the hearer acts, and thereby 
incurs damage, if the party making such repre- 
sentation did not know it to be untrue. Free- 
man V. Baler, 5 B. & Ad. 797 ; 2 N. k M. 446 ; 
o Car. & P. 475 ; 3 L. J., K. B. 17. 

For Damages for Misrepresentation, 

where neither Breach of Contract nor Frand.] — 

In an action for damages for a misrepresentation 
with reference to the subject-matter of a con- 
tract, in the absence of any breach of contract 
or warranty, fraud is an essential element of the 
cause of action. JolU fe v. Baler, 52 L. J., Q. B. 
6U9 ; 11 Q. B. D. 255*'; 48 L. T. 966 ; 32 VV. li. 
59 ; 47 J. P. 678. 

Voluntary Agreement — Subsequent Con- 
tract for Value.] — A. entered into a voluutary 
agreement as to a leasehold wdth B., and he 
afterwards contracted to sell it to C. for a valu- 
able consideration : — Held, that a suit by C. 
against A. and B. to have the rights of the 
parties declared could not be maintainetl. I)e 
Hovqhton v. Honeij, 35 Beav. 98 ; 13 L. T. 447 ; 
14W, R. 159. 

Action of Deceit.] — The wilfull}’ telling an 
untruth to a party, to induce him to alter his 
condition, w'hereby he is induced to alter it, is a 
fraud in law for which an action of deceit will 
lie. Murray v. Mann, 2 Ex. 538 ; 17 L. J., Ex. 
256 ; 12 Jur. 634. S. 1\, Watmai v. Paulson, 15 
Jur. 1111. 

An action of deceit wall not lie in respect of 
a negligent as distinguished from a fraudulent 
misrepresentation. Angus v. Clifford, 60 L. J., 
Ch. 443; [1891] 2 Ch'. 449 ; Go' L. T. 274: 39 
W. R. 498— C. A. 

The authorities establish the following p}ro- 
positioiis : — First, in order to sustain an action 
of deceit there must be proof of fraud, and 
nothing short of that w-ill suffice. Secondly, 
fraud is proved when it is showm that a false re- 
presentation has been made (1) knowingly, or 
(2) without belief in its truth, or (3) recklessly, 
careless wdiether it be true or false. Thiidly, if 
fraud be proved, the motive of the person guilty 
of it is immaterial. Berry v. Peel. 58 i.. J., 
Ch. 864 ; 14 App. Cas. 337 ; 61 L. 1\ 26.5 ; 3S 
W. R. 33 ; 1 Meg. 292 ; 54 J. P. 148— lierschell 
(Lord). 

If, by false and fraudulent representations, a 
party is induced to enter into a written agi'ce- 
ment, and. is thereby damnified, he may maintain 
an action for the deceit. Bohel v. Stare nn. .5 I). 
& R. 490 ; 3 B. & C. 623 ; 3 L. J. (o,.s.) K. B. 
89. 

If a representation is made, before a sale, of the 
quality of the thing sold, wdth full opportunity 
for the purchaser to inspect and examine the 
truth of the representation, and a contract of 
sale is afteiavards reduced into wndting, in wdaich 
that representation is not embodied, no action for 
deceit lies against the vendor on the ground that 
the article sold is not answerable to that repre- 
sentation, whether the vendor knew of the 
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Pichering v. Boioson^ 


4 Taunt. 


the lease, the recital iiot iiaviiig been referred to 
by the purchaser. Ferrier v. Peaeocli^ 2 F. & F. 


Where a false representation as to the value of 
a business which has been made by A. to B. is 
communicated by B. to ’C., with notice to A., 
and G. acts upon it, an action for deceit may be 
brought by C. against A. PUniore v. Hood, 5 
Bing. (N.c.) 97 ; 6 Scott, 8^7 ; 1 Arn. 390 ; 7 
D. B. C. 136; 8 L. J., C. P. 11. 

The purchaser of a warranted but worthless 
\vatch is entitled to maintain an action for 
deceit, although it is stipulated that, if he dis- 
likes the watch, the vendor will exchange it for 
one of equal value. Wallace Jarman^ 2 Stark. ] 
162. ^ 

Not Sustainable in Absence of Fraud.] 

— A declaration stated that the defendants 
falsely and fraudulently deceived the plaintiff in 
this, that the defendants, as brokers employed 
by him to purchase oil, falsely represented to 
him that they had purchased for him twenty-five 
tons of palm-oil, to arrive by the “ Celma,” at 30?. 
per ton ; by reason of which false representation 
the plaintilf, believing that tw'enty-five tons of 
palm-oil had been so bought, and would be de- 
livered accordingly, entered into certain con- 
tracts, whereas the defendants had not purchased 
the quantity of palm-oil or any pahn-oil by the 
“ Celma ” on the terms aforesaid, but on different 
terms, viz. that the twmnty-five tons w’ere sold, 
and would be delivered to the plaintiff after and 
subject to the prior delivery of 800 tons of palm- 
oil from the vessel. The declaration proceeded 
to state that, by reason of the vessel not having 
more than 800 tons of palm-oil on board, no part 
of the twenty-five tons could be delivered to the 
plaintiff, whereby he was obliged to purchase a 
like quantity of palm-oil at other places at a 
higher price: — Held that, as the declaration was 
founded upon deceit, in the absence of fraud the 
action could not be sustained. Thm> v. Blqland, 

8 Ex. 725 ; 22 L. J., Ex. 243 ; 1 W. E. 290.' And 
see Ward v. llohhfi, 48 L. J., Q. B. 281 : 4 App. 
Gas. 13 ; 40 L. T. 73 ; 27 W. E. 114. 

Foundation of Suit.]— Where representations 
are made of the nature and character of property 
. offered for sale, affecting its value, and those re- 
presentations turn out to be false to the know- 
ledge of the party making them, a foundation is 
laid for an action of damages for the deceit, and 
for a suit in equity to set aside the contract of 
sale. Attwood v. Small, 6 Cl. & F. 232. 

Falsehood of Defendant — Damage to 

Plaintiff,] — A false affirmation made by a de- 
fendant with intent to defraud the plaintiff, 
whereby the plaintiff receives damage, is the 
ground of an action upon the case, in the nature 
of deceit. Padeg v. Freeman, 3 Term Eep. 51 ; 

1 E. E. 634. 

In such an action, it is not necessary that the 
defendant should be benefited by the deceit, or 
that he should collude with the person wiio is. 
77 ;. 

Plaintiff having Means of Knowledge of' 
Fraud.]— The mere possession by a purchaser of ! 
the means of knowledge does not prevent the 
vendors lijibility for a false representation ; and 
the vendor having sold a lease as of a longer ^ 
term, he knowing it to be of a shorter, is liable, 
although he sent a draft conveyance reciting 


717. 

Eights pending Action.] — Feuding an action 
to rescind an executed contract Ibr tlic purchase 
of debentures on the grouiul of nnsre})rescii- 
tation, the plaintiffs have a lien on the deben- 
tures for the purchase-money, and are entitled 
to intervene in an action instituted by other 
debenture-holders for the protection of all tlie 
debentures, in order to do all that is reasonable 
to protect and prevent the purchased debentures 
from being injured, so long as they do n(:>t 
thereby injure, them, and they arc entitled to 
oppose the vendors in such proceetliiigs, prcwidcnl 
they do so in good faith, and in the interest of 
those entitled to the purchased <lebent tires. 
Imperial Ottoman Banli v. Trudecj^. Bxecator.i 
and Seenritles Insurance Corporation, 13 E. 
287. 

Lloyd’s Eegister— Misstatement in Class Cer- 
tificate-Action by Purchaser of Ship.]— LloycFs 
committee had furnished the owmer of a sailing 
yacht wdth a certificate which classed the yacht 
A 1 for eleven years. After the ow’iier had Si)ld 
the yacht to the plaintiff, it was discovered that 
she was not entitled to this classification. The 
plaintiff brought an action for damages against 
the committee upon the ground that owing to the 
representation in the certificate he had given 
more for the yacht than she was w'orth : — Held, 
that the plaintiff had no cause of action. 
Thiodmi v. Tindall, 60 L. J., Q. B. 526 ; 65 L. T. 
343 ; 40 W. E. 141 ; 7 Asp. M. G. 76. 

Written Contract — Previous Parol Repre- 
sentations Dntrue — Written Contract silent as 
to Subject-matter of Eepresentation.j— The de- 
fendant had let a house to the plaintiff fora term 
of seven years. The plaintiff alleged that 
previous to the execution of tlie lease the defen- 
dant said he womld make the drainage and 
wmter-closet perfect in e\ery war, and 'subse- 
quently, after certain alteiatauis had lieeii made, 
the defendant said that the watcv-clo-et was as 
sound as could be and in peimci order. The 
lease, wdiichw^as executed aftei the^' leprc-'Cnta- 
tions. was silent as to the state of the diaiiiage 
and wnter-closet, but the i»lanitiff said he was 
induced by these representations to take the 
lease. In an action to reco\ ei damages in lespect 
of an illness alleged to have been caused by the 
defective state of the wmlei-closi't — Held, that 
the plaintiff was not entitled to recover, as, 
assuming the representations to have been made, 
they did not amount to an agreement, but were 
at most a misrepresentation, for which in the 
absence of fraud no action w^ould lie. Burtsal 
V. Bianchi, 65 L. T. 678. 

Stock Exchange — Cornering Market.] — By his 
statement of claim the plaintiff alleged that the 
defendants, wdio w^ere the jiromotersof a company, 
conspired to make and made false and fraudulent 
representations to the directors of the company 
by w'hich the bulk of the shares in the company 
w^ere allotted to the nominees of the defendants, 
instead of to the public as the directors w^ere 
induced to believe, and also by false and 
fraudulent representations to the Gomraittee of 
the Stock Exchange obtained from them a settling 
day ; and that the object of the defendants was 
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to gain control of the market in the shares of the 
company, and to cause a belief that allotment 
had been bonc^ fide made to the public, and to 
induce the public to make contracts for selling 
such shares, and so to compel such members of 
the public as had entered into such contracts to 
purchase shares from the defendants at such prices 
as the defendants should choose to fix. The 
plaintiff was one of the members of the public 
who was thus induced to make contracts for the 
sale of shares in the company, and in order to 
fulfil his contracts was compelled to purchase 
shares at a greatly enhanced price, and suffered 
damage thereby : — Held, that no cause of action 
was disclosed. Salaman y. Warner, 65 L. T. 132 
-C. A. 

Company -—Prospectus — Misstatement — Ma- 
terial Inducement.] — The directors of a company 
issued a prospectus inviting subscriptions for 
debentures, stating that the property of the com- 
pany was subject to a mortgage of 21,500/1, but 
omitting to state a second mortgage of 5,0001. 
The prospectus further stated that the objects of 
the issue of debentures were — (1) to purchase 
horses and vans ; (2) to complete alterations and 
additions ; (3) to supply cheap fish. The true 
object was to get rid of pressing liabilities. The 
plaintiff advanced 1,5001 upon debentures under 
the eri'oneous belief that the prospectus offered 
him a charge, and would not have advanced his 
money but for such belief, but he also relied upon 
the false statements contained in the pros^jectiis 
as to the financial condition of the eorapariy : — 
Held, that the misstatement of the objects for 
which the debentures were issued was a material 
misstatement of fact, influencing the conduct of 
the plaintiff, and rendered the directors liable to 
an action for deceit, although the plaintiff was 
also influenced by his own mistake. Eihjhajfon 
V. Fitzmaurlee. 55 L. J., Ch. 650: 20 Ch. I). 
450 ; 58 L. T. 369 ; 33 W. E. Oil ; 50 J. P. 52— 
C. A. 

At Suit of Sheriff.] — A sheriff, npon the repre- 
sentation of the plaintiff in a suit, having seized 
goods under a fi. fa. as belonging to the de- 
fendant, and damages having been recovered 
against the sheriff by a third person claiming 
the goods, an action lies at the suit of the sheriff 
for the false I'cpresentation. IlKfiq^hrij.'s v. 
JPratt, 5 Bligh (x.s.), 154. 


4. Parties. 

Persons partially Interested.] — A person, 
partially interested in an estate, may maintain 
a suit to set aside a conveyance of such interest 
fr.'iudulently obtained from him, without making 
the other persons interested in the estates parties. 
Henley v. Stone, 3 Beav. 355. 

Grantor and Grantees.] — The right of institut- 
ing a suit to set aside a conveyance on cqaitable 
grounds passes by the grantor’s subsequent con- 
veyance of the same property, and the grantee 
nn'der the snbsecpient conveyance may institute 
such suit without making the grantoi- a co- 
plaintiff. Dieli'nmrti v. Burrell. 35 L. J., Ch. 
371 ; L. II. 1 Eq. 337 ; 12 Jur. (N.S.) 199 ; 11 
W. R. 412. 

A. having executed a conveyance of real 
estate to B., which was liable to be set aside on 
equitable grounds, afterwards made a voluntary 


settlement of the same property in trust for 
himself for life, with remainder to his children 
as he should appoint, and in default of appoint- 
ment to all his children who should attain 
twenty-one, or (being daughters) should marry, 
in equal shares Held, that the infant children 
of A. could maintain a bill, making A. and the 
trustees of, the settlement defendants, to .set 
aside the conveyance to B. II). 

Heir of Grantor — Devisee of Grantor— Ee- 
maindermen.]— A bill, filed in 1850 to set aside 
for fraud a limitation under a deed of 1818, l)y 
which the reversion in lands was limited to the 
defendant for life, stated that the defendant 
went to America in 1822, to avoid service of 
subpoena, and there concealed heiscif which pre- 
vented the grantor from taking [)ioceedings to 
set aside the deed ; and that the eiantor devised 
the said lands to the use of 1lie i)]aintiff for life, 
“with remainder as therein,” and also devised 
the said lands to the use ol the plaintiff abso- 
lutely : — Held, on deninrrer, that lapse of time 
was not a bar to the |.)laintiff, and that she 
might, as devisee, maintain a suit to set aside 
the deed without making the hcii’ at law of the 
grantor a party; but held, also, that the persons 
entitled to the estate after the death of the 
])laintiff‘ were necessary jiarties. Jolmdon v. 
JIowiHon, 13 Ir. Eq. R. 463. 

Creditor having Judgment at Law.] — To 
impeach a settlement for fraud there, must be a 
creditor to complain of it, and lie must be 
enabled to sue by having olitained judgment 
at law for his debt, and must state that he 
is defrauded by it. Cohnan v. C roller, I Yes. 
161. 

Parties Grieved.] — The assignees of an in- 
solvent debtor are jiarties grieved, within 13 
Eliz. c. 5, s. 2, against fraudulent conveyances, 
and may recover the penalty tliereby given from 
the insolvent ami others, parties to such convey- 
ance. Butcher v. Harrison. 4 B. tV: Ad. 129 ; 1 
H. & M. G77 : 2 L. J., K. B. 189. S. P., Doe d. 
Grimshij v. Ball, 11 11. ^ W. 531 : 12 L. J., Ex. 
328. 

Creditor having Lien.] — In order to entitle a 
creditor of a living tiebtor to set aside a frau- 
dulent conveyance under 13 Eliz, c. 5, it is not 
necessary that the creditor should have any lien 
or charging order on the [)roperty comprised in 
the conveyance : but in tlie absence of such lien 
the court will nut ap))ly the prupevty in satisfac- 
tion of the ci'editor’s claim. liecse Hirer Silrer 
Mininq Co. v, Atirell. L. R. 7 Eq. 317 : 20 L. T. 
163 : i7 lY. E. 601. 

Heir.] — IVhcrc a young man just of age was 
imposed on in th.e sale <.)f an estate, his heir held 
not })recla(led from suing to set aside the sale 
because the party dofrauded had by will be- 
{jueathed a third* of the balance of jmrehase 
money reinaiuing due at his death to a third 
])!irty. Bellamy v. Sahine, 2 J*h. 425 ; 17 L. J., 
Ch. 105. xlnd see S. C.. 5 L. J., Clli. 36. 

Devisee of Client, Action by— Heir, not Neces- 
sary Party.] — The right to set aside a convey- 
ance inquoperly obtained by a solicitor from his 
client is devisable, and the *lieir at law is nut a 
necessary party to a suit by the devisee to set it 
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aside. TJppington y. BuUen^ 2 Dr. & War. 184 ; 

1 Con. & L. 291. 

Agreement against being made a Party.]— A 

party camiot protect himself from being made a 
co-defendant to a suit in which fraudulent mis- 
conduct upon his part is alleged, upon the mere 
ground of an agreement between himself and the 
plaintiff anterior to the acts complained of that 
lie should not be made a party to, or required to 
answer, any suit at law in equity in respect of 
anything done or omitted to be done by him in 
the performance of certain duties, to his neglect 
of which the charge of misconduct refers. Nor 
can he object in such a case that the bill does 
not pray any active relief as against himself. 

V. '^Llmrpoul Corporation^ 25 D- J-j 227 ; 
2 Jur. (n.s.) Ill; 4 W. K. 210. 

Praud of several Persons.] — Where the 
bill seeks to be relieved from the consequences of 
a fraud, committed by several iiersons, it is not 
necessary to make all of them defendants, because 
in such a case there is no right to contribution 
lit'tween them. Sod don v. Connell, 4 Myl. & Cr. 
79 ; 9 L. J., Ch. 341. 

liability of several Parties.] — Where a lia- 
bility arises from a wrongful act of several 
])arties, each is liable fo)‘ all the consequences, 
and thei'C is no contribution between them, and 
each case is distinct, depending upon the evi- 
dem,‘e against each party. Aft,- Gen. Wihon. 
Cr. ck Pfi. 1 ; 9 Sim. 30. 

Por Purpose of Discovery.] — The rule that a 
person implicated in a fraudulent transaction 
may be a party to a suit impeaching the trans- 
action, for purposes of discovery and costs, is 
con tilled to cases in which the defendant tills the 
position (’if agent (including that of attorney or 
solicitor) or arbitrator. v. Wardle, L. E. 

19 Eq. 171 ; 23 W. E. 208. 

^Vliero a solicitor is implicated in a case of 
fraud, he may be made a party to a bill seeking 
relief in respect of that fraud, for the purpose of 
di.-'Cr)very ; the only relief asked against him 
being that he should be ordered to pay the costs. 
Gilbert Lenm, 1 De G. J. & Sm. 38; 32 L, J., 
Oil. 347 ; 1) Jur. (n.s.) 187; 9 L. T. 541 ; 11 
W. U. 223. 

Solicitors.] — A solicitor, who has joined with 
his client in practising a fraud, may be made a 
co-defendant to a suit to set aside the transac- 
lioii. Beadleti v. Bureh, 10 Bim. 332 ; 9 L. J., 
Cli. 57 ; 4 Jur. 189. 

A snlicit(>r assisting his client in obtaining a 
trauduleiit lelease is properly made a partjq and 
liable to costs, if the principal be not solvent. 
Bowhm v. Stewart, 1 Beh. k Lef. 227. 

In a suit to im|)each a deed for fraud, a 
soli(*itoj‘ or agent concerned in procuring it may 
1)0 made a party, but the bill must pray costs 
cgamst liim. Crofta v. Allnmn, 12 Ir. Eq. E. 
•iol. 

A solicitor may be made a party to a bill to 
slM, aside a dccJ for fraud, if he be a party to the 
fraud and costs are prayed against him, Kelhi 
V. daeltnon. 13 Ir. Eq. 

Agents — Fraud of Co-Agent.] — ^Two agents of 
a company (brothers) conspired to conceal the 
true state of its affairs, whereby H-, one of them, 
was enabled, in 1817, to buy shares of G. at a 
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price much below their real value. The fraud 
was not discovered till 1860, soon after which 
time G.’s representative filed a bill against the 
representatives of both, praying a re-transfer of 
the shares, and payment of the intermediate 
dividends. It was not pretended that J., the 
other agent, derived any pecuiiiaiy benefit froni 
the sale" to H. The bill was demurred to by J.'s 
representative, for want of equity, and for multi- 
fariousiiess ; the court overruled the demurrer 
on both points. Walsliani y. StfiinS^^ 3 N. E. 
56 ; 32 L. J., Ch. 557 ; 8 L. T. 633 ; 11 W. R. 
771. And see 1 H. & M. 322. 

In such a case agents are in a sense trustees 
for their principal, and tlie.y are liable for the 
frauds by either, with the privity of the other 
against the ])rincipal. ■ Though an net ion would 
lie for deceit against the conniving agent, who 
derived no pecuniary benefit from the [lurcliase, 
there is a concurrent jurisdiction in equity. Ib. 

Invalid Marriage by Fraud— Suit to Enforce 
Subsequent Assignment.] — A., already married, 
went through the ceremony of marriage with 
W,, and joined with her in executing an assign- 
ment of her interest in a trust fund to a pur- 
chaser, B. The fraud practised upon W. by A. 
did not affect the validity of the assignment, nor 
was it necessary to make A. a party to a suit b.y 
B., to obtain the benefit of the assignment. 
Sturge v. Starr, 2 Myl. K. 195. 

Persons Having no Interest.] — A bill charging 
fraud, in which both A. M. and W. ]\I. were con- 
cerned, and that the defendants (therefore in- 
cluding A. M.) might pay the costs, this case 
came within the rule that a person charged with 
fraud, though having no interest, was a i)roper 
party to a suit ; and, as it could not be said that 
no relief could be had against A. 1\I. at the 
hearing, a demurrer for want of equity must be 
overruled. A deniurrer ore tenus was not sus- 
tainable, the two matters alleged to be im- 
properly joined (realty and personalty) being 
properly connected as the subject of one instru- 
ment. Imies V. tMlteUell, 5 W. E. 673. 

Persons not Implicated.]— Observations on 
the practice of making solicitors, agents, and 
arbitrators parties to a suit, alleging against the 
principal defendant fraud, in which the co- 
defendants were not implicated. Mathias v. 
Yett.% 46 L. T. 497— C. A. 

Bankrupts.]— A bill was filed against a bank- 
rupt and his assignees, seeking to "set aside C(;»ii- 
veyances as having been fraudulently procured 
by the bankrupt before his bankrupti^y Held, 
that the charge of fraud did not make'the ].)ank- 
rupt a proper party. Gilbert v. Lewis, 2 J. 

H. 452 ; 32 h. J., Ch. 347. Affirmed. 9 Jur. 
(N.s.) 187 ; 7 L. T. 541 ; 11 W. E. 233. 

Held, also, that, although a decree declarinG" 
the deeds to be fraudulent would, in a sense, 
imtke the bankrupt a trustee of the propertv, 
this was not sufficient to make him a pro])er 
party to the suit. Ib. 

A bill was filed by the trustee in bankru])tcy 
of \V., against W. and his son, praying that it 
might be d( 2 clared that a voluntary couvejmnce 
by V\' . to his son previously to the l^aidcruptcy 
was fraudulent and void, and that the def endaiiTs 
might deliver up certain documents, and that 
the defendants, or one of them, might pay the 
costs of the suit : — Held, that W. was not a 
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proper party. Weue v. Warile, L. E., 19 Eq. 
171 ; 23 W. R. 208. 


Arbitrators.] — ^An award was made upon a 
submission hot under the statute of Will. 8, 
between two parties in diffei'ence, on which one 
of the parties obtained judgment against the 
other party in action at law. The unsuccessful 
party filed a bill in equity against the suc- 
cessful party and the arbitrator, to set aside 
the award r — Held, that, whether the award 
was or was not impeachable on equitable grounds, 
yet, inasmuch as there was no evidence to 
raise suspicion that the arbitrator had acted 
corruptly, partially, or unfairly, he ought not 
to have been made a party to the suit, and the 
bill was dismissed, as against him with costs, 
before the court had come to any opinion for or 
against his, award. Ilamilton v. Banhin. 3 Be 
Ct. & Sm. 782 ; 19 L. J., Ch. 307 ; 15 Jur. 70. 


Mortgagee.] — To bill by creditors to set aside 
purchase from defendant on ground of traud, 
mortgagee of purchaser ought to be made party. 
Co^nsY, Middleton, 2 Madd. 410 ; 17 E. E. 226: 


5. Pleadings. 


Creditors.] — To a bill to set aside for fraud a 
decree and purchase under it, a demurrer by the 
purchaser for not making creditors parties, 
who had proved in the office under the decree, 
and their debts afterwards, by the final decree, 
made charges on the estate, and directed to 
be paid out of the purchase-money, overruled ; 
although the decree fastened the debts on the 
estate, yet it did not fix them on the identical 
nioiiey of the purchaser ; for, when a valid sale 
shall have been made, the charge will then be 
transferred from the land to the purchase- 
money ; in the meantime, it is on the land 
only. If the creditors were necessary parties 
to such a bill, tlie court, to be consistent, ought 
in all other cases to hear them before it opened 
a sale under its decree, which would be an in- 
tolerable grievance to the suitor. Walluee v. 
Smith, Beat. 381. Creed v. Creed, 2 Hog, 215. 


Persons Having Equitable Charges.]— It is 

not an universal principle that all persons having 
equitable charges on land must be defendants to 
suits relating to it. There are many cases in 
which the court can sufficiently protect such 
interests, without loading the estate by such 
defendants. Wallace y. Smith, Beat. 385. 


Parents.] — The parent is not a necessary party 
to a suit to set aside a deed fraudulent on mar 
riage, but is a competent witness to prove the 
fraud on a bill filed by the husband and wife. 
Scott Y. Scott, 1 Cox, 367. 


Person Having Outstanding Term.]— A bill 
was filed for relief against a conveyance of a 
real estate made fraudulently to defeat a seques- 
tration of the privy council : — Held, that 
person alleged to have concurred in the fraud, 
and to whom an outstanding term had been 
assigned to attend the inheritance, was properly 
made a party to the suit. Taylor v. Wild, 8 
Beav. 159. 


Person Joining in Bond.] — To a bill filed 
against the executors and trustees under a will, 
seeking to set aside, on the ground of fraud, 
bond of indemnity and a release executed by 
one of the 'plaintifes, and a release executed by 
the other, it was objected, at the hearing, that 
another person, who had joined in executing the 
bond, bad not been made a party to the suit : — 
Held, that he was a necessary party. Colhy 
HawMns, 6 Jur. 162. 


Plea of Fraud.] — To an action upon a contract 
of indemnity, a plea that the defendant had 
been induced to enter into the contract by the 
fraudulent misrepresentation of the plainti:#, but 
without averring that he had repudiated the 
contract by giving up the, benefit which he had 
received under it, is a bad plea. Anderson v. 
Costello, Ir. E. 5 C. L. 544 ; 19 W. E. 628. 

The ordinary plea of fraud in an action on a 
contract contains an averment by implication 
that the defendant repudiated the contract, and, 
if the defendant has affirmed the contract, the 
plea is not proved, and no special replication is 
needed. Dawes v. Harness, 44 L. J., C. P. 194 ; 

L. E. 10 C. P. 166 ; 32 L. T. 159; 23 W. R. 
398. 

A general allegation of fraud is, on demurrer, 
an answer to an alleged contract, although the 
pleading alleging the contract shows that the 
person defrauded took a special benefit under 
the contract. Irlam v. Midland My,, 23 W. E. 
660. 

When in an action for a debt the defendant 
pleads that he has liquidated his affiairs by 
arrangement, and that the debt sued for is 
provable under the liquidation, and the plaintiff 
replies that the liquidation resolution has been 
obtained by fraud, the High Court of Justice 
has jurisdiction to inquire into and decide the 
question of fraud, Eyre v. Smith, 2 C. P. D. 
435 ; 37 L. T. 417 : 25 W. R. 871~C. A. 

To an action for rent on an indenture of 
demise, whether entry under the demise is 
averred or not, a plea that the defendant accepted 
the lease in consequence of a representation 
fraudulently made by the lessor to him that the 
lessor was the owner of the premises, the lessor 
well knowing when he made the representation 
that the title to the premises was in the defen- 
dant, is bad, for want of averment that the 
contract had been repudiated by him. McUlon 
Y, Lawless, 18 W. E. 261. 

The 10 Car. 1 (Ir.) sess. 2, c. 3, s. 10, corre- 
sponds with 13 Eliz. c. 5, ss. 1, 2, In an action 
for rent reserved by a lease, and claimed by the 
plaintiffs suing as assignees of the reversion, a 
paragra])h of the defence alleged that the assign- 
ment of the reversion was made with the intent 
to defraud the creditors of the assignor, of which 
the plaintiffs had notice ; that after the alleged 
assignment, and before action brought, the 
assignor became bankrupt, and that his assignee 
in bankrupt demanded and obtained from the 
defendants payment of the rent sued for : — 
Held, upon demurrer, that this was a valid 
answer to the action, as the demand and receipt 
of such rent by the assignee in bankruptcy, 
representing the general creditors of the assignor, 
showed an election to treat any such assignment 
as void, and that it was immaterial whether, in 
so acting, the assignee in bankruptcy was in, fact 
aware of the assignment having been inade. 

SernUm Y. % 

A first set of counts was for work done and 
money paid by, and on an account stated with, 
the testator B. The second set was for the same, 
by and with the plaintiffs as executors of B. 
Plea, that the testator caused the defendant to 
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enter into the promises by fraud : — ^Held, that 
the plea was applicable to the promises m the 
second set of counts, which were made after the 
death of the testator, inasmuch as the defendant 
might treat them as founded upon the contracts 
with the testator stated in the first plea. Cimno]) 

Y. Levy, 5 Railw. Cas. 124 ; 11 Q- B. 769 ; 17 
L. J., Q. B. 125J; 12 Jur. 306. 

Plea of fraud in usual form, to be common 
counts for goods sold, &c., is good. Leave to 
reply and demur, refused. Lawton v. Lhnore 
27 L. J., Ex. Ul. ^ _ . 

In an action on an agreement, in which trauci 
is pleaded, a wilful misrepresentation must be 
shown. Steveyis y. 7 Gar. & P. 60. 

Declaration on a written agreement, by which 
the plaintiff agreed to purchase of the defendant 
his leasehold interest in a farm, possession ot 
which Y'as to be given by the defendant to the 
plaintiff on his delivering to the defendant bills 
of exchange, which had been delivered accord- 
ingly. Breach, not giving possession of the 
farm to the plaintiff. Plea, that the lease con- 
tained a covenant by the defendant not to part 
with his interest in the farm without the consent 
of his lessor, with a condition for re-entry by the 
lessor in case of breach of such covenant ; that 
before making the agreement the defendant had, 
in answer to an application to the lessor for 
permission to part with the possession, been told 
by such lessor that there would be no objection 
to the defendant doing so if he could find a 
successor eligible as tenant ; that the plaintiff 
had notice of this, and that the agreement was 
made for the purpose of M. becoming the 
occupier of the farm ; and that, in order to 
induce the <lefendant to enter into the agree- 
ment, the plaintiff represented to the defen- 
dant that M. was a person of respectability, 
and eligible as tenant of the farm. The plea . 
then stated that M. was not a person of re- 
spectaV>ility. and was not eligible as tenant, as 
the plaintiff at the tim.^ of making the agreement 
know, but that the defendant was then ignorant 
thereof, as the plaintiff also knew : — Held, that 
the plea showed that the defendant had been 
induceil to make the contract by a false repre- 
sentation in a material matter connected with 
the contract, and therefore was good as a pl^^ 
of fraud. Ca/iham v. Barry, 15 C. B. 597 ; 3 
0. L. R. 4S7 ; 24 L. J., C. P. 100 ; 1 Jur. (N.S.) 
402. 

Action for non-performance of an agreement 
to take a ready-furnished house. Plea, that the 
plaintiff causeil and procured the defendant to 
enter into the agreement by means of fraud, 
coviu, and misrepresentation of the plaintiff and 
others in collusion with him. It appeared at 
the trial, that the plaintiff had employed C. to 
let the house, and the defendant being in treaty 
with C. for taking it, asked him “ If there was 
any objection to the house?” to which he 
answeretl that there was not ; and the defendant 
entered into and signed the agreement, but after- 
wards discovered that the adjoining house was a 
brothel, and on that ground declined to fulfil 
the contract. It appeared that the plaintiff 
knew of the existence of the brothel before, but 
G. the agent did not Held, that it was not 
to support the plea that the represen - 
turned out to be untrue, but tbat for that 
it ought to have been proved to have 
fraudulently made ; that, as the representa- 
not embodied in the contract, the con- 
not be affected by it unless it was a 


fraudulent representation ; and that the 
ledge of the plaintiff of the existence of the 
nuisance, and the representation of the agent 
that it did not exist, were not enough to cun - 
stitute fraud, so as to support the plea, tom.- 
foot V. FowU, 6 M. & w. 358; 9 L. J., Ex. 

‘ 297 ; 4 Jur. 919. 

A contract entered into by a local board pro- 
vided that payment for the work executed 
thereunder, i. e.'the making of a reservoir, should 
be made by instalments upon the certificates ot 
a certain engineer. Several payments had been 
made, when it was discovered that the reservoir 
would not hold water, and further payment v'as 
refused. Thereupon the contractor brought an 
action against the board for 1,0()/Z. 11 a\ tlm 
balance due under the contract, which was stayed, 
however, on the board executing an agTeement 
with the contractor undertaking to pay the sum 
of 800Z. at the expiration of six months, ihe 
agreement was assigned by the contractor to a 
hank with whom he had an account, and to 
he was indebted to an amount exceeding SOOZ. 
Notice of the assignment was given by the baiilv 
to the board, and at the expiration of the six 
months the bank brought the present action 
against the board to recover the amount^ secured 
hy the agreeineiit, when, for the first time, tlie 
board denied their liability, on the ground tlmt 
they had discovered that the contractor and the 
engineer had conspired together to give false 
certificates ; and that, therefore, the agreement 
was one which had been obtained by framl - 
Held, that the defence that the agreement had 
been obtained by the f raud and collusion ot the 
contractor was a good answer to^ the^ 
brought against the defendants. If]' aliejidd ana 
Barnsley" Barildng Co. v. Kormanton Local 
Board, 44 L. T. 697 ; 4o J. P. 601 C. A. 

Held, also, that there was no obligation on the 
part of the defendants to give notice to the bank 
of the discovery of the fraud until steps were 
taken to enforce the agreement. II). 


Sufficiency of Plea.]— To an action for breach 
of an agreement to enter into partnership with 
tlie plaintiff, the defendant pleaded that the 
plaintiff carried on trade in partnership with b., 
which partnership was about to be wound up 
and dissolved: that the defendant made the 
agreement on the faith, and under the belief, 
tiiat the plaintiff' had up to that time acted 
with honesty towards his partner in the conduct 
of the business, and in relation to the pecuniary 
affairs thereof : but that the defendant discoverecl 
that the plaintiff had before the agreement acted 
with fraud and dishonesty towards his partner 
in the conduct of the business, and in relation 
to the pecuniary affairs thereof, which fraudu- 
lent and dishonest acts were unknown to the 
defendant at the time of his entering into the 
agreement ; wherefore he repudiated and de- 
clined to carry into effect the agreement : — Held, 
that this plea afforded no answer to the action. 
Andreires v. Garstrn, 10 C. B. (N.S.) 444 ; 31 
L. J., 0. P. 15 ; 7 Jur. (N.S.) 1124 ; 4 L. T. 580 ; 
9W. R. 782. 

Several Allegations of Praud.]— Where mate- 
rial allegations of fraud are proved, the plaintiff 
vill obtain relief though other allegations of 
fraud may not be proved. Moxon v. Payne, 43 
L. J., Gh. 240; L. R. 8 Gh. 881, 

Particulars of Praud.] — In an action by an 



FEAUD AND MISEEPRESENTATION 


insurance company against a shareholder for 1 contained allegations amounting to a fraudulent 
calls, he pleaded that he had been induced to representation^ for which an action would lie. 
take the shares through the fraud of the com- ! Ricliardson y. Silvester^ 43 L. J., Q. B. 1 ; L. R. 
paiiy "Held, that he must give particulars of | 9 Q, B, 34 ; 29 L. T. 393 ; 22 W. R, 74. 
the acts of fraud intended to be relied upon in i 

support of such plea, or have the plea of fraud! Sufficiency of Count.] — The attorney of P., 
struck out. 31' CTeiglit v. Stevens^ 1 H, & C. ; who had obtained judgment in an actkvn against 

454 ; 31 L. J., Ex. 435 : 6 L. T. 503 ; 10 W. R. ; W. F., caused a fieri facias to issue against W. F., 

798. j and indorsed on the writ, “ The defendant is a 

Particulars granted on a general plea (by way j , and resides at R., in your bailiwick.” The 

of equitable defence) of fraud on the part of a i writ was delivered to the sheriff, who seized the 

cestui que trust. v. Cki/mhen\ 1 F. & F. | goods of the son, he being the only person of 

084. j that name who resided at R. ; the real defendant, 

"Where, in an action of contract, the defendant ; the father, resided at C., which adjoined R. An 
in one paragraph of the statement of defence ' action having been brought by the son against 
pleaded fraud generally, an order was made, on the sheriff, in which the sheriff had to pay 
the application of the plaintiff, for particulars of damages, he sued the attorney to recover coin- 
the acts of fraud i-elied upon in that paragraph, pensation. It was agreed that both the attorney 
although the statement of defence in subsequent and the sheriff acted bona fide. The count 
paragraphs specifically set out certain alleged j alleged that the tlefexidant, by an indorsement 
fraudulent representations. Barton v. Brad - ' on the writ, and with the intent that the pliiin- 
8 L. R. Ir. 30. tiff should act on the statoineiit contained in the 

indorsement, falsely stated and represented to 
Particulars of Plea — Rebuttal.] — In an action ! the plaintiff that the W. ¥. against whose goods 
to enforce a contract in which the defendant • the Avrit, was directed resided at R. : — Held, that 
sets up the plea that ho w;is induced by fraud i the count, which was sim])ly for a misrepresen- 
to enter into the contract, it is not necessary for j tat ion, could not In* supjjorted. CItitdrr.s v. 
the defendant expressly to repudiate the con- | IVoo/rr, 2 EL EL 287 ; L. J., Q. F. 129 ; t> 
tract ; in order to relnit the plea, ir is for the | Jur. (x.8.) 444 ; 2 L. T. 49 ; 8 W. U. 321. 
plaintiff to dxow that the defendant had a<lhere«l I 

to the contract notwithstanding the discovery' Sufficiency of Declaration.] — A declaration — 
of the frautl. Aaron',^ jR(‘rf,s, Limited v. J'/rA-.v, ' after stating that the defendant let a house to 
<!5 L. J., P. 0. 54 ; [1895] A. C. 273 : 74 L. T. | the plaintiff, knowing at the time that it was in 
794 — H. L. (Ir.) , a state dangerous to (>ccu})y, knowing also that 

! the plaintill: was ignorant of its slate, that lie 
Sufficiency of Allegation.1 — In an action for | took it for the pur^tose of immediate occipiarion, 
a deceit, the })laintitf (hiclared that he ha<l em- ; and that he Indieved that he eonld iiminHlialely 
plo.yed the defendant to olitain a lease for him ; j occupy it — alleged that the defendant iieccr at 
that the defendant frainlulently I’epresented to any time gai'e the pLaintiff notice that the house 
him that a premimn of 159/. was to he [)aid for | was in that state: that the plaintitf entered, 
it, whereas only lOOL was to be paid ; by means j and tlait the Imiise fell and did special damage : 
of which fraudulent re[)resentation. the defeu- ; — Held, that the declaration <lid not disclose a 
dant obtained from him 50/., and converted it j good cause of action ; for it did not show that 
to his own use: — Held, that these allegations the defendant made any misrepresentation to 
were sufficient, without furthei’ stating that the i the plaintiff as to the slate of tin; bouse, nor that 
50/. so obtained Avas over and above the 100/. . the ])laintiff‘ was induced by his owii belief of 
to be paitl for the lease. PoirtroM v. A// x//«, i its soundness, or })y anythinir in the com hie t of 
2 Marshall, 217 : 0 Taunt. 522 ; Kl IL R. <><‘>7. | the dofemlant amounting to deceit, to hire the 

i liouse. Keaton v. Catloijan {Earl), lo G. B. 591 ; 
Sufficiency of Plaint.] — The i>articulars of a , 2o L. J., 0. LL 70 ; 15 Jur. 428. 
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to prove that the plaintiff was a very ignorant 
and illiterate person, easily imposed upon, and 
that she executed the deed in question without 
distinct explanation, and without the advice of 
her own solicitor, who resided near, and whom 
she expressed a desire to consult : — Held, that 
the case, as it appeared on the evidence, was not 
sufficiently put in issue by the hill, to enable the 
court to set aside the deed; but the court gave 
the plaintiff an option of an issue, to try whether 
the execution, had been fraudulently obtained ; 
and, the plaintiff declining such issue, the court, 
having regard to the evidence adduced, though 
the imputations in the bill on the defendant and 
0.11 his solicitor were very grave, dismissed the 
bill without costs. GHgga v. Staplee, 2 He G-. 
& Sm. 572 ; 13 Jur. 20. 


4C0 


directed to C., wherein he fraudulently and 
falsely pretended to expostulate with the plain- 
tiff, and asserted that tlie plaintiff had posi- 
tively refused to concur in the arrangement, 
whereby C. was induced to believe that the 
plaintiff had never agreed io retire from the 
adventure, and acting on such belief C. brongat 
an action against the yjlaintiff to recover the 
2,000?. ; that the action was referred upon the 
terms that neither the plaintiff nor the defen- 
dant should he examined, and C. recovered 
against the plaintiff 2,-t8(;?., wliicli he was com- 
pelled to pay : — Held, bad. since it did not 
appear that the damage to tlie plaintiff was 
the natural result of tlie wrongful act of the de- 
fendant. C<)llif>,s V. Cace^ G H. i!ic X. 131 ; 30 
L. J., Ex. 55 ; 6 Jur. (X.S.) IIUO : S W. E. oSG— 
Ex. Ch. 


Natural Result.]— A declaration stated I _ ^ ^ 4 . j ««« 

e plaintiff was a dealer in printed silk ■ Sufficiency — Setting Aside Executed ^ Con- 


that the plaintiff was a dealer in printed — ^ 

goods, and sent the defendant divers lots of such , tract, in Equity.]- Where an application ... 
goods; the last of which contained handker- 1 made in equity to set aside an executed con- 
chiefs, which had been printed by the plaintiff | tract, on the ground of the defendmit hayng 
with an ornamental pattern, and that he was | stated what is false, or concealed hat ought to 


_ pattern,, 

about to print others in the same manner for 
protit : all which was known to the defendant ; 
yet he, to defraud the plaintiff', and to induce 
him to desist from so ])rinting the same and de- 
prive him of the profits, and acquire the same 
for his own use and benefit, falsely represented 
to the plaintiff, concerning the last lot and the 
handkerchiefs, that in the last lot there was a 
copy of a registered pattern, and that the parties 
intended to proceed against the plaintiff in the 
most expensive manner by injunction (meaning 
that the pattern, was a copy of a pattern 
registered according to the statute), whereas in 
fact no such pattern had been registered ; and 
no parties did so intend, as the defendant well 
knesv. Special damage : — Held, that the de- 
claration disclosed a good cause of action, and 
that the special damage naturally flowed from | 
the wrongful act of defendant, and that the 
innuendo was urmecessarv. Barh/gw Walford, 
15 L. J., Q. B. 869 ; 9 Q. B. 197 ; lb Jur. 917. 

A declaration stated that the plaintiff, defen- 
dant and C. entered into a joint speculation in 
railway shares ; that C. advanced 0,000/., 2,000/. 
on his own behalf, 2,G00Z. as a loan to the plain- 
tiff, and 2,000Z. on behalf of the defendant ; that 
C. was desirous of retiring from the adventure, 
and the defendant offered to take upon himself 
the whole of the adventure and debt of 6,000?., 
provided the plaintiff would consent to abandon 
his share to the defendant, and C. would accept 
the defciulant as his debtor in the place of the 
plaintiff for the 2,000?. ; that the plaintiff 
abandoned his share of the adventure, and the 
defendant agreed to take upon himself the whole 
adventure and become debtor to C. for the 6,000?.; 
and C., on the faith and in the belief that such 
an arrangement was made, consented to accept 
the dc'fendant as such debtor in the place of the 
plaintiff ; nevertheless the defendant, knowing 
that he alone was capable of proving that the 
}}laintiff' iiad assented to the arrangement, 
fraudulently, falsely, and maliciously, and before 
the 14 15 Viet. c. 99, amending the law of evi- 

<lence, and in order to induce 0. to believe that 
the joint adventure had never been put an end 
to, and to induce C. to sue the plaintiff for the 
2,000?, and to deter him from calling the defen- 
dant as a witness, and to destroy his credit as a 
witness if so called, wrote, and sent to 0. a letter, 
purporting to he addressed to the plaintiff, but 


be disclosed, the circumstances alleged must 
show that his conduct amounts in equity to 
fraud. .Vc'i/j Bnui.xicic/i and Canada By. and 
Land Co. v. Conglware, 9 H. L. Gas. 711 ; 31 
L. J.. Ch. 297 ; 8 Jur. (is^S.) 575 : 6 L. T. 109 ; 
10 \V. R. 305. 

General Charge of Eraud — Answer.] — Upon 
bill to set aside deed, except trust for debts 
upon a general charge of fraud, misappre- 
hension, and misrepresentation, or to control 
management of trust, and for account against 
trustees -.—Held 1st, That deed could not 
be set aside partially' for fraud, nor, under 
bill, totally. 2ndly, that general charges of 
fraud require no answer, and could not support 
a decree. Mtjddleton y. Juan/on (^Lord/), 2 Ves. 
391. 

Discovery.] — Bill to be relieved against fraud, 
defendant must answer discovery. Manning/iam 
V. Bolinghro/ic, Dick. 533. 

Production.] — Where a deed is .sought to be 
imijcached, the plaintiff i.s entitled to have it 
y)roduced, and the defendant cannot resist the 
yu’oduction upon the ground of lien. Balcli v. 
Syme,^, Turn. & R. 87 : 23 R. R. 195. Sec Tyler 
V. Drayton, 2 Sim. t'c S. 809. 

Interrogatories.] — To a hill filed in equity to 
set aside a conveyance as fraudulent under the 
13 Eliz. c. 5, s. 8, the defendant, by his answer, 
refused to answer any portion of it, on the 
ground that the statute imposed a forfeiture and 
six months’ imprivSonraent. After the time for 
excepting had expired, the plaintiff amendeil his 
bill by striking out the allegations of fraud, and 
by attempting to remove the objection, and he 
again filed interrogatories. The defendant, by 
answer, again insisted on the objection, and that 
the proceeding.s of the plaintiff were a mere 
snare, and he refused to answer any portion of 
the bill. The court came to the conclusion that 
the hills were substantially the same, and the 
answer to the first being deemed sufficient, the 
defendant was not hound to answer the second. 
Wie/i Y. Far/ier, 22 Beav, 59. 

Defence by Persons not Creditors — Plea of 13 
Eliz. c. 5.]— On the 8th December, 1885, T. G, 
Tuck executed a deed of gift of certain furniture 
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to Harriet his wife. This deed was not regis- dictions may be expected on the minor details 
teredasabill of sale. On the 5th April, 1888, or collateral facts rather than on the leading 
T. G. Tuck gave a bill of sale of the same furni- circumstances. Btijdges v. King^ 1 Hag. Ec. 
ture to the defendants as security for a loan. 301. 

On the 30th July, 1888, the defendants took poS“ \\liere equity is sought upon the ground of' 
session. On the 31st July, T. G. Tuck died. On compelling a party to make good the representa- 
the 4th August his widow brought an action to tions which he has made, and which he has the 
restrain the defendants from entering into jios- power of making good, there must, if they relate 
session, and for damages. The defence was that to property, be clear and distinct evidence of the 
none of the furniture was the property of T. G. representations, and of the property to which 
Tuck, but belonged to the defendants under their they relate. Turner \\ 5 Jiir. (N.s.) 

bill of sale Held, that the defendants could 1072. 
not raise the defence of the statute 13 Elii;. c. 5, 

because they were not defending as creditors, but Suspicion of Fraud.]— The party in pos- 

as persons entitled to the possession of specific session of the legal right is entitled to put his 
property, and had not raised the point in their antagonist on strict proof of fraud before the 
pleadings. The point should have been raised court can relieve or direct an issue. Suspicion 
by way of counter-claim or separate action by of fraud is not sufficient. Rons v. Steele.^ 1 Ir. 
the defendants for themselves and all other Eq. R. 171. 

creditors. Tach v. Southern Counties Deposit Mere suspicion of a fraudulent intention hi 
Dank, 45 Ch. D. 471 ; 60 L. T. 885. Affirmed protect property against the just claims of third 
on other grounds in C. A. parties will not suffice to establish the fact that 

the transaction was wholly colourable as between 
Settingup Jus tertii.]— Judgment having been the original parties to the instrument, as such a 
obtained against the plaintiff, he executed a bill transaction is not as between themselves rendered 
•of sale of his plate to M. to defeat the execution, void, because it mav have the effect of defeating 
M. afterwards took an assignment of the jiidg- the claims of creditors. Shaiv v. Jefiery, 13 
ment, and issued an execution against the plain- Moore, P. C. 432 ; 3 L. T. 1. 


tiff and seized his goods, whereupon the latter, 
for the purpose of defeating the execution of M., 


• Confession of Fraud.! — Fraud is a con- 


deposited the plate with the defendant : — Held, elusion of law resulting from facts. Confession 
in trover for the plate, that the defendant was is no fact, but merolv evidence of it. MulhoU 


entitled to set up the right of M. to it. Ckeesman 
V. M'veeU, 6 Ex. 341 ; 20 L. J., Ex. 209. 

Estoppel.] — In an action for calls by a com- 


land V. Tlendrich Beat. 280. 

Action of Beceit.] — In an action for 

deceit the plaintiff mu^t show, first, that the 


pany against a shareholder, in which the jury false statements made to him were fraudulent ; 
have found that the contract to take the shares secon<lly, that they were a cause inducing him to 
was induced by fraud, the defendant is not act to "his prejudice. Smith v. Chadioirk. 53 
estopped from setting up the plea of fraud L. J., Ch. 873 ; *9 App. Ca'^. 187 ; 50 I.. T. G97 ; 


merely on the ground that he did not, imme- 
diately on the discovery of the fraud, repudiate 
the contract. Aaron\^ Reefs v. Tiviss, 65 L. J., 
P. C. 54 ; [1896] A. C. 273 ; 74 L. T. 794— 
H. L. (Ir.) 

Striking out Statement of Claim— Order XXV., 
Buie 4. 1 — In an action to set aside a marriage 


32 W. R. 687 ; 48 J. P. 644— H. L. (E.) 

Partial Proof.] — Where material allegations of 
fraud are proved, the plaintiff will obtain relief 
although other allegations r)f fraud may not be 
proved. Mo, eon v. PufjKc, 43 L. J., Ch. 240; 
L. R. 8 Ch. 881. 

If a bill makes a case of actual fraud, and at 


settlement, the plamtitt alleged, as the ground of ; hearing the fraud is disnrovetl. or not estab- 
his action, that previous to the execution ot the I hshed, the"court will not in general allow the 
settlement made upon the marriage between | bju to be used for auv secondary or inferior 


himself and I. S., the latter stated to him that 
her first husband had been divorced from her, at 
her suit, by reason of his cruelty and adultery, 
and that she had not herself been guilty of 


kind of relief to which the plaintifi! might 
otherwise have been entitled, but will ilismiss 
it at once. But, where a bill seught to set aside 
a bottomry bond, as having been concftcted in a 


adultery; that such statements were made to | eiih 

induce him to execute the settlement and con- ^ obliaee.'though the fraud was dis- 

tract the marriage ; that, in reliance on the repre- j proTed at the hearing, f ho" court, at the request 
seiitations, he executed the settlement and mar - 1 defendant, directed the usual inquiries for 


from her husband at his suit and by reason of l. j., Ch. 42!i ; 11 Jiir. m2. S. V., Piilmm v. 

her adultery : — Held, on motion by the defen- 9 pp 328 n. 

dant, that the plaintiff’s statement of claim must ^ of fraud is made by a bill, and is not 
be struck oiit nrider Ord. XXV. r. 4 as dasclosing established bv the evidence, and another case for 
no reasonable ground of action. Johnston v. vpiipf ic alleged iri tbe same bill and oroved. so 


Johnston, 53 L. J., C 
W. R.1016. Affirmed 
— C.A.: 


romui or action. JohuMmi v. relief is alleged in the same bill and proved, s< 
J., Ch. 1014 ; 51 L. i.. »37; much only of the biil as relates to the case o: 
Lined, f)2 L. 1. 7t> ; 33 W . R. g3 J fraud is dismissed, and relief maybe give^i 01 


— C. A. tPe other part of it. Rarr w Jemell, \ K. & J. 

671; 3 W.R.567. 

6 . Evidence and Onus op Peoof. ^ actual fraud is allcgoLl by the 

bill, the plaintiff cannot obtain relief upon such 
G-enerally.] — In a concerted account of a j a bill by proving only a case of constructive 
fraudulent transaction, the most striking contra - 1 fraud. Ih, 







Eebuttal of.] — Every prima facie pre- 
sumption of fraud or undue influence may be 


' '* \ i. V - ^ 
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The bill alleged that the plaintiff, without con- 
sideration^ gEive a promissory note, and accepted 
certain bills of exchange, for the accommodation 
of A., and that A. discounted the note and nego- 
tiated the bills for his own use, and paid them 
before or after they became !due, and told the 
plaintiff that he had done so, and that he was 
ready to give them up to the plaintiff. The bill 
also alleged that A. afterwards fell ill, and when 
he was near his death his son found among his 
papers the note and bill uncancelled, and handed 
them over to B., who gave theni to the defen- 
dant, and that the defendant knew when he 
received them that B. had obtained possession of 
them without the sanction of A., and wdthout 
consideration : and the bill sought to have the 
note and bills delivered up, and to restrain an 
action by the defendant upon them : — Quaere, 
whether, the case of fraud not having been 
proved, the plaintiff could obtain relief upon 
proof that the note and bills were given without 
consideration to A., and that there was an 
express agreement between him and the plaintiff 
that they should not be negotiated when over- 
due. Ih. 

Where the principal object of the bill is relief, 
on the ground of fraud, and the plaintiff fails to 
prove the fraud, the court may dismiss thervhole 
bill. M<i(jn\T6 V. O'Reilly^ 3 Jo. & Lat. 224 ; 9 
Ir. Eq. R.‘ 335. 

Semble, when a bill sets up a case of actual 
fraud, and makes that the ground of the prayer 
for relief, the plaintiff’ is not entitled to a decree, 
by establishing some one or more of the facts 
quite Independent of fraud, but w'hich might of 
themselves create a case under a distinct head of 
equitv. Pnee y, Berrinr/ton, B Mac, &G.486 
15 Jur. 999. 

Although, when a bill alleges a case offfraud 
only and the fraud is not proved, the bill will be 
dismissed ; yet, if the case alleged is not one of 
fraud only, relief may be given on the alterna- 
tive case made by the bill. Traill v. Barmy, 4 
Be Ct. J. & S. 318. ‘ I 

If the relief sought by the bill is based on j 
fraud, the failure to prove it is fatal ; but, if by 
striking out of the bill the charge of fraud there 
is suflicient equity stated and proved, and the 
charge of fraud is only subsidiary, it is a matter 
only affecting costs. London Chartered Banli 
of Avstralm v, Leniprlere, 9 Moore, P. C. (n.s.) 
m ; 42 L. J., P. C. 49 ; L. E. 4 P. C. 572 ; 29 
L. T. LSG ; 21 W. R. 513. 

A bill which rests on a charge of fraud, if the 
charge of fraud falls, cannot be sustained on 
other grounds. 3P Elroy v. Minyhy, 22 'SSf. R. 

A bill to set aside a deed containing charges of 
fraud, which the court deems not to be proved, 
will be dismissed as to those charges, but need 
not be dismissed altogether, if there are other 
charges which the court deems to constitute 
what amounts to great irregularity and legal 
fraiu I, and to require the granting of the relief 
prayed. ILUiard v. Eiffe, L. R. 7 H. L. 39. 


stating that he had fraudulently obtained a bill 
of exchange from B., and praying that the bill 
might be^delivered up. It appeared that an 
action had been brought by the direction of C. 
on the bill, and that, after the evidence for the 
plaintiff had been gone into, the counsel for^ the 
plaintiff' had elected to be nonsuited. C. declined 
to give any undertaking to have another action 
tried at the next assizes. The court took into 
consideration the alleged fraud, and, being satis- 
fied that an inference of fraud was to be drawn, 
ordered the bill to be delivered up. Allen v. 
Baris, 20 L. J., Ch. 44. 

After the death of A., a captain in the navy, 
who died at a very advanced age in Greenwich 
Hospital, B., a dentist, produced a bill of ex- 
change for 262Z., alleged to have been given him 
by A., and stated at one time that 100/., part of 
it, was for medical attendance, and the rest a 
gift, and at another time that there was a con- 
tract that he was to attend to A.’s teeth for the 
rest of his life, and supply him with teeth. B. 
indorsed the bill to C., to whom he owed about 
14/., on the understanding that C. should bring 
an action on it for their joint benefit. The 
action was tried, and the counsel for the plain- 
tiff elected to be nonsuited : — Held, that under 
these circumstances an inference of fraud was to- 
be drawn. Ib. 


Clandestinity.] — Glandestinity is a strong 

indication of fraud. Brydges v. Eing, 1 Plag. 
Ecc. 310. 


Inference of Fact — Not Presumption of 

Law — “Renewable Lease.”] — In 1869, P., a 
member of a firm of solicitors, by his advice 
induced the plaintiff to invest moneys upon the 
security of an equitable mortgage of a lease 
which he represented as renewable, and wdiich 
had previously been renewed by custom every 
fourteen years, but the future renewal whereof 
was prohibited by statute passed in 1868. In 1875 
P. fraudulently, and without the knowledge of 
his partners, gave a legal mortgage of the tease 
to a third party without notice of the plaintiff’s 
mortgage. The security proved insufiicient, and 
P. having absconded, the plaintiff sought to 
make P.’s firm liable for the loss sustained by 
him : — Held, that it is an inference of fact, and 
not a presumption of law, that, if a material 
representation calculated to induce a person to 
enter into a contract is made to him, he was 
thereby induced to enter into the contract. 
Dictum of Jessel, M.R., in Eedgram v. Hwrd 
(20 Ch. D. 1, 21), commented on and explained, 
Hufjhes V. Tioisden, 55 L. J., Ch. 481 ; 54 L. T, 
570 ; 37 W. R. 498. 


Inference.] — Although the court requires strict 
proof of the existence of fraud, yet, where a case 
of fraud is proved, it will draw reasonable 
inference as to the time when it was commenced. 
Panama and South Pacific Telegraph Co, v. 
India-Bmhher, Gutta-Pcrelia, and Telegraph 
. Worhs Co,, 45 L. J., Ch. 121 ; L. R, 10 Ch. 
515 ; 32 L. T. 517 ; 23 W. R. 583. 

A., the executor of B., filed a bill against 0., 


Presumption.]— It is not easy to overcome the 
presumption that a man of mature age, who has 
long acted as a legal practitioner, is competent in 
an ordinary transaction to take care of himself, 
though imassisted by counsel. But there is an 
equity which in certain circumstances wiR give 
relief even to such an individual. Temient v. 
L. R. 2 H. 

A subsequent sale for value not being by the 
voluntary grantor, no presumption arose that the 
prior grant was fraudulent. Godfrey v. Poole, 
57 L. j., P. C. 78 ; 13 App. Cas. 497 ; 58 L. T. 
685 ; 37 W. R. 357. 
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rebutted by positive proofs of fair dealing, 
showixig that the contracting party was under 
no influence unduly exercised. ^ Moore v. 31' Ka y, 
Beat. 294. 

Laches.] — Fraud being established against a 
party, it is for him, if he alleges laches in the 
other party, to show when the latter acquired a 
knowledge of the truth, and prove that he know- 
ingly forbore to assert his right. Lindsay Petro- 
leum, Co. V. Hurd, L. E. 5 P. C. 221 ; 22 W. K. 
492. 

Purchase from Poor Ignorant Person.] — The 

circumstances of poverty and ignorance of the 
vendor, and absence of independent advice, throw 
upon the purchaser, when the transaction is im- 
peached, the onus of proving that the purchase 
was fair, just, and reasonable. Fry v. Lane, 58 
L. J., Ch. 113 ; 40 Ch. D. 312 : 60 L. T. 12 : 37 
W. E. 135. 

Conveyance hy Father, Tenant for Life, and 
Son, Keversioner in Fee, Just of Age — Onus on 
Purchaser.] — If an estate held in trust for a 
father for life, with remainder to his son in fee, 
were sold b}^ the fatlier and son immediately on 
the son’s coming , of age, the wliole purchase 
money being paid to the father, the trustee dis- 
approving of the transaction, and, if the pur- 
chaser afterwards came to the court to obtain the 
legal estate, the purchaser would be bound to 
prove, as against the son, the straightforwardness 
of the transaction. Hannah v. Hod y. urn, 30 
Beav. 19 ; 5 L. T. 42 ; 9 W. E. 726. 

Fiduciary Kelation between Parties— Onus.] 

— Where a person holding a fiduciary character 
purchases from his cestui que trust, aiifl the sale 
is complained of, a court of equity inqioses the 
burden of proof upon the purchaser, to show that 
all due protection has been afforded to the 
vendor ; aliter, wliere no such hduciai'y relation 
subsists. Harr iron v. Gne.st. 6 De G. M. ^ G. 
424;' 25 L. J.. Ch. 544: 2 Jur. (ts.S.) 911; 
4 W. E. 585. Affirmed, 8 H. L. Cas. 481. 

Annuity to Medical Attendant.] — A married 
woman joined with her trustee, who was her 
confidential medical attendant, in granting an- 
nuities secured on her separate estate for his 
benefit. She afterwards sought to set them 
aside : — Held that the onus of proving their 
invalidity was on her : — Held, also, that the 
principle of Arrlier v. Hudson (7 Beav. 551) did 
not applv. Blnihie v. Clarl. 15 Beav. 595 ; 22 
L. J., Ch.377, 

Sale to Elderly Spinster at Undervalue— 
Onus.] — A small freehold pro}>erty was agreed to 
be sold by an elderly spinster in humble life to a 
person far above her in station. The agreement 
was come to between the parties alone. In 
respect of the consitlt* ration, the vendor sought 
and obtained a slight advance mi that oft’ere<l by 
the purchaser. The purchaser's solicitor drew 
the conveyance, and it was presented to the 
vendor ready for execution, and execute<l by her 
without any advice. The jMastei’ of the lUdls 
having set aside the conveyance : — Held, that 
his decree was right, liecause the parties to the 
contract were in snch relative positions that (a 
case of undervalue being on the evidence 
affirmatively deposed to) it lay on the purchaser 
(contrary to the usual rule) to show affirmatively 


that the price he had given was the value, and 
on the evidence he had failed in doing so, 
Baker y. 3Ionk. 4 De G. J. & S, 388 ; lo" Jur. 
(N.S.) 691 ; 12 W. E, 779. 

Fraud as to Deeds.] — In every case where a 
plaintiff comes to the court to set aside a deed on 
the ground of fraud, it is necessary that there 
should be clear and unequivocal proof of the 
facts which are said to constitute the fraud, and 
it must be shown that the facts are such as in 
the eye of the court amount to fraud. Lumley 
V. Beshorouyh, 22 L. T. 597. 

Fraud in procuring a deed, and the circum- 
stances attending it. mav be proved by paiT>I 
evidence. Blake v. ' 3Iarnell, 2 Ball & B. 47; 
12 E. E. 68. Affirmed, 4 Dow, 248 ; 16 E. E. 56. 

Where the answer of a defendant insists that 
a covenant was inserted without his loiowledge 
or consent in a deed executed by him, and that 
the deed was not read over to him, and that the 
covenant is a fraud upon him, such deed cannot 
be proved viva voce against him as an executor, 
but it may be so proved as against another 
defendant whose answer does not irapeacli the 
validity of the covenant. Barfield v. Kelly, 4 
Euss. 355. 

Declaration of a party to a deed previous tu 
the execution, admitted in support of the deed 
against imputations of fraud ; declarations 
subsequent impeaching the deed were rejected. 
Conolly v. Howe (^J^yrd), 5 Ves. 700. 

A deed may be impeached by matter dehors, 
as Li[)on averment of illegal and corrujit con- 
sideration. Bulmer, JM parte, 13 Ves. 318. 

From the obscurity and inaccuracy of a deed, 
fraud and inadequacy of consi<Ieratioii will not 
be presumed after the death of the parties. 
3I'3\imara v. Biunme. 2 Ball B. 1. 

The recital in a deed of .a fact, which may or 
may not (according to circumstances) i!i equity 
amount to a fraud, will not of necessity afi'ect a 
purchaser for value denying notice of frau<l. 
Kenny v. Brown, 3 Eidgw. E. C. 512. 

Not Beading Document.] — Xot reading 

a deed to a person in the rough draft before the 
execution, nor in the engrossment at the time it 
was executed, is a badge of fraud. Bonnet v. 
Vade, 2 Atk. 324 ; 9 Mod. 312. 

Evidence of Understanding Deed.] — When 

a i>arty is subject to the ohIigati«,m of showing 
that an unprofessional person understood the 
contents of a deed which he executed, the mere 
proof of its having been read over to him, un- 
accompanied with proper ex])laiiations, is nut 
sufficient to satisfy the court that the person 
hearing it read umlerstood it. Hoyhton v, 
Hoghfan, 15 Beav. 278 ; 21 L. J., Ch. 482 ; 17 
Jur. 99. 

Onus of Proof— -Solicitor and Client.]— A 

deed \')re])ared by an attorney and executed 
by his client, a young man, who had ap[)lit‘d 
to him to }')rocure a hEiu of money, settling 
the property of the client so as to restrict 
his power *of dealing with it. ami a]>}>oiut- 
ing the attorney the trustee, recited that the 
trusts of the deed were created at the desire 
of the client, and for the purpose f)f placing the 
property under the management of the att<}rney. 
The client, by his bill to set aside the deed, 
denied the truth of the recitals, and insisted that 
the settlement was made without his knowledge 
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Benial of— Onus.] — When a party has 

practised a deception, with a view to a par- 
ticular end which has been attained by it, he 
cannot be allowed to deny its materiality. The 
onus probandi that the end was not so attained 
lies on the party who used the deception. Smith 
Y. Ah//, 7 H. L.'Cas. 750 ; 30 L. J., Ch. 45. 

Admissibility.]— Plaintiff having prevented 
the fulfilment of an agreement in favour of the 
defendant, for purchasing the assignment of a 
mortgage, by obtaining himself an advance after 
notice, not allowed to take advantage of it, being 
mala fides. Evidence, therefore, of a parol 
agreement read against him under these circum- 
stances. Seott V. Merry, 1 Yes. 2. 

Estate settled on marriage upon the husband 
and wife for their lives, remainder to such child 
or children as the husband, with the consent of 
the trustees, should appoint, and in default of 
appointment to the first and other sons in tail : 
the father, with the consent of the surviving 
trustee, appointed to his joDungest son ; bill by 
the eldest son to set aside the apt»ointment, for 
misrepresentation and imposition on the trustee ; 
the t]-ustee’s evidence read to prove imposition ; 
but the father’s evidence to prove no misrepre- 
sentation or imposition was rejected. Sevogy,'^ v. 
Srroyys, Arab. 272. 

In an action for falsely representing that a 
gofnl livingniight be got "at a certain public- 
house, evidence that, a year or two before the 
plaintiff took to it, someone else found it 
imt>ossible to get a living is admissible, the 
character of the house not having since changed. 
JPetin V. Steadniati, 2 F. eSc F. 546. 

To reduce Damages.] — In an action against 

a vendor of a public-honse, for fraudulent inis- 
representatious of the business of the house : 
evidence of the actual value of the premises is 
admissible in reduction of damages, but not as a 
bar to the action. Pearson- v. Wheeler, V\>y. & M. 

To prove Consideration,] — Evidence is 

.admissible to show valuable consideration beyond 
what appears on the face of the deed. Toivneud 
V. Tidter, 35 L. J., Ch. 608 : L. K. 1 Ch. 446 ; 
12 Jur. (N.S.) 477 ; 14 L. T. 531 : 14 W. R. 
-306. 

^ Admissions.] — In a suit for the delivery 

up by holders of notes fraudulently negotiated, 
.admissions of the negotiator, made whilst the 
notes were in his possession, may be read. 
ClmgMon v. Jlarrhon, C. P. Cooper, 438. 

■ Declarations and Admissions.] — In an 

ejectment brought by a person claiming mider a 
|:)Ost-nuptial settlement against a subsequent 
purchaser from the husband, declarations and 
admissions by the husband that he had received 
valuable consideration from the purchaser are 
not admissible, Poe d. Siveetland v. Wehher, 3 
3Nb & M. 586 ; 1 A. k E, 733: 3 L. J., K. B. 208. 

Contemporaneous Documents.] — The 

defendtints sent to the plaintiff the })rospectus of 
a company, fo]' whom they acted as agents, on 
the faith of which the plaintiff took shares in the 
company. X. few days afterwards the defendants 
sent the plaintiff a circular containing other | 
statements concerning the company, but the: 
plaintiff did not receive it till after he had taken 
the shares : — Held, that the cii'cuiar could not 


he taken as a contemporaneons document with 
the prospectus, and could not be read for the 
purpose of explalnineit. Smith v. Chadioleh, 51 
L. J., Ch. 597 : 20 Ch. D. 27 : 46 L. T. 702 ; 30 
W. R. 661— G. A. Affirmed in H. L„ infra, col. 413. 

Belief.] — In an action against a vendor 

for misrepresentation on the sale of goods, if it is 
shewn that a material representation has been 
made by the vendor to induce the purchaser to 
buy, and that such representation is not true in 
fact, and it is proved that it was untrue to the 
vendor’s knowledge, he cannot be asked in chief 
whether he believed the representation to be 
true. Hine v. Campion, 7 Ch. D. 344. 

General Credit.] — In an action for fraud- 
ulently representing that W. was trustworthy, 
the defendant’s shopman, who was conversant 
with the transaction between the plaintiff and 
W., was called to prove that at the time of the 
representation he believed AY. to be trustworthy ; 
and. as to VV.’s general reputation for solvency, 
two or three tradesmen proved that, in their 
belief. W. was trustwortliy at the time in 
question : — Held, that the evidence was ad- 
missible. Sheen v. Ilnmpstead, 2 H. & C. 193 ; 
32 L. J.. Ex. 271 : 10 Jur. (N.S.) 242 : 8 L. T. 
832 : 11 \Y. R. 734— Ex. Ch. 

Similar Frauds.] — In an action to 

recover money as obtained by a fraud, a state- 
ment to tlie effect that the defendant had 
pursued a similar course in. various other cases 
is irrelevant, and, being scandalous and at the 
best only evidence, may be struck out, and such 
facts are not admissible in evidence. Blahe v, 
Albion Life Assurance Co., 45 L. J., C. P. 663 ; 
35 L. T. 269 ; 24 AY. R. 617 ; 14 Cox, C. C. 246. 

In an. action, against a company to recover a 
sum of money obtained by them froni the plain- 
tiff, through a fraud of the defendants’ agent 
coiimutted with their knowledge and for their 
benefit, evidence of similar frauds committed on 
persons other than, the plaintiff, by the same 
agent, in the same manner, with the knowledge, 
and for the benefit, of the defendants is admiss- 
ible on behalf of tlie plaintiff. Blahe v. Albion 
Life Assnranee Society. 48 L. J., C. P. 169 ; 4 
C.‘P. D. 94 ; 40 L. T. 211 : 27 W. R. 321. 

On a plea by a defendant of fraud and covin, 
it is onl}" competent in him to give evidence of 
particular fraud practised upon him on a given 
occasion, and not that tlie transactions of the 
plaintiff are generally fraudulent with respect 
to society at large. (Tceen v. Gosdon, 4 Scott 
(N.R.), 13 ; 3 Mail. & G. 446 ; 11 L. J., C. P. 4 ; 
5 Jur. 1010. 

In an action for false representation, other 
false statements than those laid may be proved 
and considered by the jury, with reference to the 
question whether those laid were made fraud- ^ 
uientl}^ ; but the declaration will not be amended 
by introducing them as distinct causes of action, 
at all events without allowing, if necessary, time 
for their consideration by tlie defendant, Hwnt- 
imjford v. Marsey, 1 F. k F. 690. 

Similar Action,] — In an action charging 

a defendant with having made a fraudulent 
representation as to the price which certain 
seedsmen in London would give for certain seed, 
whereby the plaintiff was induced to sell it for a 
lower price than he otherwise would have done, 
the ^ defendant, who appeared as a witness, 
having, in his examination in chief, denied the 
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misrepresentation, was asked on cross-examina- ! 
tion whether there had not been proceedings 
against him in a county court at the suit of A. in 
respect of a similar claim, which he had resisted, 
and upon 'which he had given evidence, and the 
Jury had notwithstanding found a verdict for the 
then plaintiif. It was objected by the defen- 
dant’s counsel that the question relating to the 
contents of public judicial proceedings, which 
must be in writing, could not be asked, but that 
the record must be produced. The objection 
having been overruled, and the question allowed 
•to be put : — Held, that the ruling was correct. 
Henman v. Lester, 12 G. B. (N.S.) 776 ; 31 L. J., 
G. P. 366 ; 9 Jur. (N.S.), 601. 

Ambiguity.] — The plaintiff took shares in a com- 
pany formed to buy ii[> and carry on certain iron- 
works. The prnspcetus contained the following 
statement ; — ‘‘The present value of the turnover 
or output of tlie entire works is over 1,000,000Z. 
sterling per aiinum.” The works never had 
produced an actual turnover or output to the | 
value of 1,000,000?. in any year, nor were they I 
producing at that rate at the date of the pro- I 
spectus, but tlie machineiy was castable of | 
turning our ]»roduce to that amount per annum. | 
The plaintiti was asked in intorj’ogatories how he i 
imderstooil the above starement. and replied that 1 
he iniderstood the meaning " to be that which ! 
the words obviously conveyed.” No questions 
were asked as to this at the hearing in examina- 
tion or cross-examination : — Held, 'that the 
plaintiff was iiot entitled to 'recover. Smith v. 
ChadwleU, 53 L. J., Ch. 873 ; 9 App. Gas. 187 ; I 
50 L. T. 697 ; 82 W. R. 687 ; 48 J. P.644--H. L. i 
(E.) ' i 

Held, by Lord Selborne, L.C., Lords Black- i 
burn and Wfitson, that the statement was i 
ambiguous, and might refer to the out|)ut which | 
the works were capable of producing ; that, con - ; 
sequently, the burden lay upon the plaintiff to ; 
show that he understood it to refer to the actual ^ 
output, and that he had failed to show this. Ih. ; 

Held, by Lord Bramwell, that the statement j 
could only refer to the actual output, and that j 
the plaintiff had sufficiently shown tliat he so i 
interpreted it, but that it was not made out that | 
the statement was fraudulent on the part of the | 
defendants. Ih. I 

Obligation to Answer.] — An assignment of all ; 
a trailer's stock, nominally in consideration of a i 
pretended debt, and a small additional advance, ; 
l)ut really cuiiourablc and eoiIu>ive, and with ’ 
intent to <lefeat execution creditors, is fraudulent ; 
and void, under 13 Eiiz. e. .5. ;js against judgment | 
creditors, ami the assignor being liable under 
that statute io criminal } u'cscciition is not bound 
to a]iswer (jLiestioiis as te the true object of the 
transaction. Miehael v, (lUtj, 1 F. A F. 409. 


Practice — Where Legal and Eqiuitable De- 
fences.] — A piaiiitill in equity, having an equit- 
able as well as a h'ga! deb-nct' to an action (on a 
iujIc obtained him by umiiie inlinence by a 
]>e}son in a <*oM!idei)j iai rilatitmsiiijj ), attd having 
ilieil ids l.iii. wa^ heid mtt bound to go into 
evidence al tiie trial at hiw to establish his legal 
Imt tnigiil rely <m his defence in eciuity. 
Jiiliinij V. Siu/tlh'(\ 9 11 arc, 534 ; 21 L. J., Gh. 
472 ; 16 diir. 1 S8. 

Parol.] — H. )>y false and fraudulent represent- 
ations, !i party is ijtduccd to enter into a written 
agreement, ami is thereby dnmnilied, he may, in 


an action for the deceit, give parol evidence of 
the representations although they are not noticed 
in the written contract. Lohef. Stevens, 5 I). 

& R. 490 ; 8 B. & C. 623 ; 3 L. J. (o.s.) K. B. 89. 

Malafides.] — Plaintiff having prevented 

the fulfilment of an agreement in favour of the 
defendant, for purchasing the assignment of a 
mortgage, by obtaining himself an advance after 
notice, not allowed to take advantage of it, being 
mala fides. Evidence, therefore, of a parol 
agreement, read against him under these circum- 
stances. iScott V. Merry, 1 A^es. 2. 

7. Relief, Mode and Teems of. 

Ground of Relief.] — Mere folly in making an 
agreement without fraud is no ground for relief 
in equity. Mllnes v. Cowley, 8 Price, 620. 

Conveyance obtained by Misrepresentation — 
Ground for Setting Aside.] — Where a conveyance 
of a moiety of an estate was made by A. to B. 
upon a representation, first made to A. by B., 
that such moiety was to be the remuneration of 
tlie lawyer for recovering the estate, and upon 
a subsequent representation that such moiety 
had been made over to him, B., the circumstance 
that such rejiresentations as to the remuiieration 
for professional services, and as to the transfer to 
B., were untrue, was held to be a ground for 
setting aside the conveyance. Meynell v. Spryr, 

8 Hare, 222, Affirmed, 2 Be O. M. A G. 66U ; *21 
I L. J., Ch. 033. 

^ Knowledge of Defendant.] — Knowledge and 
; non-coinmunication of a fact winch may infiii- 
^ eiicethe other part}^ are not sufficient to rescind 
; a contract. Tlie fact iiuist be, and be known liy 
; him who iteeps it back to be. of sufficient, inipor- 
: tance to form a substantial element in the trans- 
; action, or there must be some active misrepre- 
■ sentation. Thompson v. Lamhert. Ir. R. 2 Eq. 

I 433 ; 17 W. R. 111. 

I K ature of Relief, ] — In ordi nary cases of fraud , 
i equity undoes the whole transaction, ami replaces 
I the parties in their former situation. Lauheny 
I V. Cochhurn, 1 Mer. 644. 

I Wliere Consideration Given.] — No part 

I of a f raudident agreement can be siqiported, 

I except where a considemtion has been given, in 
’ consequence of wliich tlie parties cannot be re- 
^ placed in the same situation. JJauheny v. Coah- 
I hvrn, 1 Mer. 643 ; 15 R. R. 174. 

I Setting aside Contract.] — Where a contract is 
! founded on misrepresentation, a court of equity 
does not rectifv it, but sets it aside, ab initio, 
IlawUnsY. Wickham, & J. 304 ; 28 L. J.. 
Ch. 188 ; 5 Jur. (N.S.) 278 ; 7 W. R, 145. 

Rescission of Contract — Restitutio in Inte- 
grum.] — The respondent was induced by mis- 
representations made without fraud by tlie 
apjjelLants to become a partner in a business 
I wliioli either belonged to them or in which they 
! were partners and \^'llicb was in fact insolvent. 
Tim business having afterwards, owing to its own 
j inlicrcut vice, entirely failed with large liaialities: 

I — Held, that the respondent was entitled to re- 
i scission of the contract and re[»ay.ment of his 
' capital, though the business whicli he restored 
, to the appellants was worse than worthless, ami 
I that the contract being rescindeil the appellants 
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cotild not recover against him for money lent and i 
goods sold by them to the partnership, Adams I 
V. XeioMqqing ^ 57 L. J., Ch. 1056 ; IB App. Cas. ! 
308 ; 59 L. T. 267 ; 37 W. E. 97— H. L. (E.) 

Partial destitution.] — If a person seeks 

to set aside a sale of various kinds of property, 
on the ground of fraud, the contract must be re- 
scinded in toto or not at all : and if the plaintiff 
is unable to restore any one of the kinds of pro- 
perty included in the contract, relief cannot be 
given. Secus, if the property be all of the same 
sort. Semble, where the property is of a perish- 
able nature, the plaintiff is not bound to keep it 
in a state of preservation after bill hied, Maturln 
V. Tredtmifck, 4 N. E. 15 : 10 L. T. 331 ; 12 \V. 
E. 740. 

also col. 364. 

Deeds.] — Deeds entered into by fraud and 
imposition relieved aiminst. Bridgman v. Green, 

2 Ves. 627. 

Partial Setting Aside.] — See Jlgddleton 

V. Kenyon {Lord), ante, col. 400. 

iSee also col. 37.". 

Making Good,]— -Ijiability of a party to make 
good the result of his misrepresentations. Orer- 
hnry v. Teale. 1 W. E. 27, 

Conveyance to stand as Security.] —Where 
articles and a conveyance are not obtained with 
the strictest fairness, a court of equity twill set 
them aside, and order the conveyance to stand as a 
security only for the consideration money. 1 1 7^ I i e 
V. Llghthurne. 4 Bro. E. 0. 181. 

Where conveyance is for an undervalue, court 
will not set it aside absolutely, but it shall stand 
a security for the money advanced. Lane v. 

Amb. 23."). And. see v. BawsonG- 

2 rern. 678. 

In 1817 a deed of rent-charge was granted by 
A. M. while in distressed circumstances, for in- 
adequate considei'afi(.ni, to a [terson lately a sub- 
sheriff’, and in li(inidation of a balance allegetl to 
be due for the satisfaction of execiitiuns lodged 
against A. lb. and, for poundage thereon. In 
1831 A. lb tiled his bill to have the deed set aside: 
— Hell, notwithstanding tiie length of time, that 
the deed was impeachable on grouiuls of public 
policy ; and ought only to stand as a security for 
the money actually "advanced with interest. 
If Arc g V. If Ar eg. Hay. .1. 11.5. 

Securities to stand for Balance Due.] — On the i; 
ground of fraud, general account u'as decreed ; | 
and the securities to stand only for the balance, ^ 
tliongh the vouchers had been destroyed by 
general consent. Wharton v. Mag^ 5 Yes. 27. 

Mortgage to stand as Security for Sums 
actually Advanced.] — A inarricrl woman and her 
brothers, persons in a humble p<.>sition, being en- 
titled, in reversion expectant on. the deatli of a 
tenant for life, to a sum of 1 , ."00b charged on 
laiul, purport eil to mortgage this interest to lb 
as security for .">00/., though 2.50/- oidy was 
actually advanced. lb su]>se(.iucntly advanced 
ir>(.)/. more, for which a further charge for 3o0/. 
on the .same reversionary interest was taken as 
security. I’his <leed of further charge contained 
recitals and clauses to the effect that the nature 
of the transaction was perfect iy understood by 
the borrowers, and that the difference, bet ween 
the sums actually advanced and the sums ex- 


i pressed to be secured, was considered reasonable 
I remuneration for the delay that must occur be- 
! fore repayment, on account of the age of the 
tenant for life. The securities were prepared by 
B’s. solicitor, acting for all parties, and the bor- 
rowers had no independent advice. Only one 
year’s interest was ever paid. On the death of 
the tenant for life the 1,500/. was paid into court, 
and u})on a petition by the reversioners to set 
aside these securities on the ground of fraud, and 
for payment out of the fund : — Held, that the 
mortgage and further charge could stand as 
security only for the sums actually advanced,, 
with six years’ arrears of interest only. Slate As 
7 fusts. In re, 48 L. J., Ch. 473 ; 11 Ch. D. 227 ; 
40 L. T. 184 '; 27 W. E. 448. 

Petition.] — Semble, the court will, upon 

petition for payment out of court, hear and de- 
cide questions of this nature without directing 
the issue of a writ. Ib. 

1 Bankruptcy — Proof only for Amount Ad- 
vanced.] — Grant of annuity void for want of a 
memorial registered ; being charged on an estate 
of less annual value than the annuity ; the 
grantor being the grantee’s attorney, preparing 
the security, and depositing the title deeds but 
misrepresenting the value of the estate ; proof 
admitted under his bankruptcy only for the 
money advanced, with liberty to lile a bill for an 
equitable lien upon the fraud, and the deposit. 
'WHgJit, Ex parte 19 Yes. 255. 

False Statement of Mortgage Debt — Eedemp- 
tion on Payment of Debt Stated.] — Lands in 
mortgage running through three descents, and 
the j.»erson entitled to redeem, not knowing how 
much was due for the interest, is informed by 
the heir of the mortgagor that it was consi<lerably 
I less than it really was, whereupon he settles it 
upon his marriage as subject only to so much; 
those who derive under this settlement shall re- 
deem accordingly, without being obliged to pay 
the sum concealed bv the fraud. Barret Wells. 
Pre. Oh. 131. 

I Forfeiture.] — On a fraudulent alienation of 
' lands, the offending parties forfeit a year’s value 
j of the estate, ’out nor the consideration monej’’ 

; named in. the convevaiice. Butcher Harrison^ 

4 lb ck Ad. 129 ; 1*:^". & M. 077 : 2 L. J., K. B. 
189. 8ee Boo d. Grimsby v. Ball, 11 M. A \V. 
531 ; 12 L. J., Ex, 328. 

Eepayment.] — Agreement for the purchase of 
part of the profits of a patent, which turned out 
to be a mere bubble, set aside as having been ob- 
tained by fraud and misrepresentation, and so 
: much of the purchase money as had been paid 
! under the agreement ordered to be repaid. 

I Lorell V. Illchs, 2 Y. & 0.481 ; 6 L. J., Ex. Eq. 
i 85 ; 5 Id, 101. 

i Bill against Executor.] — Apothecary 

I agreed to give his patient 50 guineas to receiv'e 
j 800/., (.)]■ an annuity of lOO/. if ho should survive 
j a yea,r, which lie did ; bill against executors 
^ dismissed, as plaintiff could not succeed at law ; . 

I l)Ut witliout costs, on account of the money 
j actually advanced, which must have been repaid, 

^ upon bill to set usicU* the agreement. Priestley 
i V. WUltlnson^ 1 Yes. J. 214, 

j Insufficient Security— Payment of Deficiency.] 

I —Where, for providing for payment of bills, a . 


417 


I’EAITB AND MISEEPEESENTATION. 


418 


third person charged certain property for 
the benefit of acceptor by way of security, 
alleging it to be sufficient in value above 
encumbrances but which turned out to be 
otherwise : — Held, that the acceptor was en- 
titled to have so much as he had paid, and 
interest, as the property was insufficient to 
pay, raised and iiaid out of the general estate 
of the deceased third person. I/ifjmm v. Tho7‘jj. 
7 Hare, 67. 

Eeimbursement for Improvements.] — Where 
the title is fraudulent, equity in giving relief 
will reimburse the party in possession for pier- 
manent improvements. Shine v. Gouffh; 1 Ball 
& B. 44-1. 

Valuing Improvements. J — In estimating last- 
ing improvements, old Imildings pulled down, if 
incapable of repair, to be valued as old materials 
only. liobiniio/i v. IHdIey, 6 Madd. 2. 

Purchase by Bankrupt’s Assignee— Re-sale.] 

If an assignee purchase jtart of the bankrupt’s 
estate, ami impi’ovi-. die c'^tate must be resold, 
ami put u];) at the price given hr the assignee, 
adding the sum laid t'.ar iu improvements. 
Meioitf, K-r p'lete. Jiihn,<ifon. In re, 2 Mont. & 
Ayr. 477, I 

Profits.] — The court only removes fraudulent | 
conveyances out of tlie vary ; l:>ut will not decree i 
profits back, against tlie original debtor and ^ 
owner of tlie estate. receive<l’"pen<ieiite lite, in ! 
favour of judgment creditors from tlie filing i 
of the bill. Jrtcjghis v. Yorlt Builduify^ Co,, 
2 Atk. 107. 

Account for enhanced Price.]— If A. buy from 
B., a minor, under circumstances of distress, the 
reversion of a lioiise v'cuth, 4(.:</. a year for 100^.. 
and sell it again in. a feov days for 200/., equity 
will compel him to account 'to B. for the dif- 
ference. Spencer C ha fie, 9 llilod. 29. 

Account to Parties to Fraud.] — Where a 

transaction is set aside oii tlie ground of fraud, 
no account will be allowed, to the parties to the 
fraud, of what they have laid out or advanced 
01 .’ expended in the committing of that fraud. 
Pinning v. Ilu.diworth, 2 L. J., Ch. 176. 

Lease of Church Land— Refunding.] — A build- 
ing lease is made i.'»f church, lands, by a deceit put 
upon this court by the lessor, who takes a large 
fine from tlie lessee, tliougii nothing of that was 
mentioned in the pro}iosal laid before a master ; 
the executoi’ of tiie lessor was decreed to refund 
this money, to be laid uut in a purchase for the 
benefit of the sueces-iors ; ljut t’ne lease was 
allowed to stand g‘iod. because it did not appear 
that the tenant was pri\y to tin* impositioi.i 
upon the court. CalJei/ v. Jhther, Cas. t. Talbot, 
199. 

Lease — Mistake of Lessor— Repayment.] — On 
a proposal to borrow money on the security of a 
lease, which the borrower saidi he was entitled to 
have granted to him, the ieiidei’, on the assurance 
of a letter aildressod to his solicitor by tlie de- 
fendant., saying that he was ready to grant the 
lease, advancetl his money on the security of the 
lease, but it appeared that the lessor ha<l pre- 
viously grantee I a lease to another person : the court 
ordered the lessor to repay the moneys, although 
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there was no evidence of deliberate fraud, Ihs 
defence being that he had forgotten the previous 
lease. SH^n v. Croucher, 2 Giifi. 37. Affirmed, 29 
L. J., Ch. 273 : 6 Jur. (N.S.) 437 ; 2 L. T. 103 ; 8 
W, R. 347— L.JJ. 


Making Good.] — Circumstances under 

which, after a contract (to grant a lease) actually 
executed, the court held a contracting party 
liable to make good representations (a promise to 
allow a right of way), on the faith of which the 
contract was entered into. Bendy v. Cm'y, 9 
Jur. (N.S.) 845. 

Purchase by Company — Combination of Ven- 
dors — Rescission, Repayment, Reconveyance.] — 

A. having two parcels and B. one parcel of laud, 
supposed to contain petroleum, it was agreed 
between them and C. that C. should pay them 
$10,000 for the land if he succeeded iu forming a 
company for the purpose of working the oil 
springs, and in inducing such company to pay 
him $13,750 as the price of the land, out of 
wliich he was to keep for himself $3,750. B. 
accordingiy, assuming the character of ownsr, 
gave to C. a conditional promise to sell all the land 
to him for $13,750, provided the offer was 
accepted within a certain time. A. wrote a 
letter, meant to be sliown to, and winch was 
sliown to. ])ersons intending to become niember.s 
of the new company, ami was proved to have 
influenceil them, in whicli letter he recommended 
the purchase, not disclosing that he had any 
interest thei'ein. A. and B, actively co-operated 
with C. througliont the wliole transaction. The 
corapaiiAg in ignoi’ance of the combination, 
accepted the pro}>o.sal, but, having discovered the 
fraud, sued for a rescission of the contract ; — ■ 
Held, that the contract must be whollyrescinded, 
the price repaid, and the land reconveyed. 
Thei’c being a tloiibt (owing to the ex|:iiratioii of 
the term for viiich the company had been con- 
stituted) whether the company was competent to 
receive the money and to execute a recon veyance, 
the order provided that the repayment should be 
made to the company, or to such other persons as 
were entitled in tlieir right, on the reconveyance 
of the lands being made to the satisfaction of the 
colonial court. Llndsag Petroleum Co, v. Hurd, 
L. R. 5 P. C. 221 ; 22 W. B, 492. 


Purchase declared a Trust — Payment of Ac- 
counts — Reconveyance.] — Bill to set aside a pur- 
chase made Viy the defendant, or to have same 
declared a trust of the plaintiff. By the decree, 
the plaintiff’s right to have the purchase declaind 
a trust was established, and certain accounts 
were directs! : upon the taking of which it was 
ascertained that a sum of 5,162/. lbs*. M. was due 
to the defendant ; and under the final deci-ee the 
plaintiff was ordered to pay same udthiii six 
months, and that theren|:)on the estate sliould be 
i^econveyed to the plaintiff. The plaintiff having 
failed to pay this sum within the appointed time, 
semble, that the proper remedy for the defendant, 
under such eircum.sta.nces, was the dismisstti r)f tiic 
bill, V. Chamhera, 1 Dr. t. Sugd. 85. 


Reconveyance.] — Equity has power, by order- 
ing a reconveyance, to vacate a fine fraudulently 
obtained. St, John v. 'Jurner, 1 Eq. Abr. 258. 

Where a deed is declared void in equity and 
cancelled, a reconveyance is not necessary ; 
semble. IJogkton v. iloghton, 15 Beav. 278 ; 21 
L. J., Ch. 482 ; 17 Jur. 99. 

Where deeds are set aside for fraud, but the 
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estate has been conveyed to a third person, who 
is merely instrumental to conveyance, and not 
privy to the fraud, or where they are set aside, on 
paying so much money, a reconveyance ought to 
be decreed. JBates v. Graves^ 2 Ves. 295. 

A purchase from an illiterate poor and old man, 
ill at the time, being set aside, the price being in- 
adequate, the vendor having no professional 
advice, and the transaction being completed in 
great haste and on terms unduly advantageous to 
him, the proper form of decree is not to declare 
the deed void, but to direct it to be set aside 
and order a reconveyance. Clarh v. Malpas^ 4 
De a. F. & J. 401 ; 8 Jur. (n.s.) 734 ; 10 W. E. 
677. 

Under a marriage settlement containing the | 
usual powers of sale and exchange, with power j 
to the trustees (of whom one was a minor), with | 
the consent in writing of the wife, to lend the : 
whole or part of the proceeds to the husband on 
his bond, the trustees, in order to make the loan, 
inconsiderately sold the estate under the power 
to the family solicitor, who, as owner thereof, 
raised a sum of money by way of mortgage, of 
wliicli part was paid to the husband. The soli- 
citor afterwards resold the estate, no money 
being paid to the husband, who, for valuable con- 
sideration, mortgaged it to other persons, and 
soon after became insolvent. On a bid filed by 
the infants interested under the settlement, im- 
peaching the sale : — Held, they w'ere entitled to 
have the inheritance reconveyed, free from en- 
cumbrance, to the uses of the settlement. Ilohiii- 
,sv/i V. Briggs^ 1 Sm. & G-. 188. 

Agreement to Sell — Fraudulent Sale to 
Another — Cancellation.] — A. and B. having 
entered into a verbal treaty for the purchase of 
certain premises belonging to .4., and not being 
able to agree as to the amount of the purchase 
money, A. addressed a letter to C., a third per- 
son, stating that he would take a certain sum from 
B. for the premises, reserving a small portion of 
same for his sister if C. approved of it ; B. subse- 
quently lodged the sum named by A. with C., of 
which lodgment C. made a memorandum on A.’s 
letter, with a remark that it was “a great 
price.” During the period of this negotiation 
between A. and B., A. entered into a contract 
with D. for the sale of the same premises, and, 
although notice of the agreement between A. 
and B. was given to D., actually conveyed the 
YU’emises to D. : — Held, that D. having had 
notice of the agreement between A. and B. the 
conveyance to him must be considered fraudu- 
lent, and should be delivered up to be can- 
celled, and that, the conduct of A. being very 
fraudulent, the costs of B. should in the first 
place be paid out of the funds lodged by him 
in the hands of C. Field v. Bolandy 1 Dr. & Wal. 
37. 


Delivery Up.] — The cases of fraud where a bid 
has been ordered to be given up are confined to 
those where the possession of the bill but for the 
fraud would be that of the plaintiff in equity. 
Jones V. Lane^ 3 Y. & C. 281 ; 8 L. J., Ex. Eq. 
41 ; 3 Jur. 265. 

- — ThoTigh Defence at Daw.] — The court 
will order a legal instrument to be delivered up 
where it would be inequitable to sue upon it, 
even though there may be a defence at law. 
Coopter V. Joel^ 27 Beav. 313 ; 1 De Gr. F. & J. 
240 ; 1 L. T. 351. 

Fraudulent Fledge.] — Where mortgage 

deeds were put into B.’s hands, to receive 
principal and interest, who pawned them to 
defendant S., for 1007.: — Held, that, as the 
pawmer must by the deeds appear to have no 
Y)roY)erty, court would decree 8. to deliver deeds 
to plaiiitiff, and leave the Y>awnee to his remedy 
at law anainst B. Jaehmii v. Butler^ 2 Atk. 306 ; 
9 Mod. 297. 

A bill here for recovery of deeds proper, for in 
an action of trover the plaintiff* could only have 
damages for the detainer. It. 

Bond.] — In 1869, B. gave a bond to H. for 

payment of money in 1874, with interest in the 
meantime. B. and TI. both admitted that the 
bond was satisfied in 1870, but before complete 
satisfaction H. had deposited the bond with his 
bankers, who claimed a lien, and expressed an 
intention of suing at law on the bond when it 
should become due. The bankers had given no 
notice to B. of the deposit until after the alleged 
satisfaction, but they charged collusion, between 
B. and H. : — Held, in 1873, that a bill would not 
lie for delivery up of the bond. Binns v. Fisher, 
43 L. J., Ch. 188. 

Ee-trausfer.] — Where debtor combines with 
creditor in fraud upon others, and creditor breaks 
trust, there is no punishment, but goods fraudu- 
lently transferred ordered to be re-transferred 
for benefit of creditors. “ Frans non est fallere 
fallentem.” IVoodford v. Multon, Cary, 13. 

Undertaking to Execute Deeds.] — Where a 
decree is made to set aside a conveyance, on the 
ground of ignorance on the part of the party 
executing it, and for want of professional advice, 
the court, in its discretion, may oblige the party 
to give an undertaking to execute proper deeds 
to be settled by the judge in chambers. Cart- 
ledge V. Radhourn, 14 L. T. 187 ; 14 W. E. 603. 

Acknowledgment of Satisfaction.] — Acknow- 
ledgment of satisfaction decreed here on a judg- 
ment obtained against conscience. Barnesly v. 
Bowel, 1 Ves. 289. 


Agreement obtained by Professional Advice- 
Cancellation.] — The owner of some leasehold 
tenements, being persuaded by a conveyancer 
that other ])arties were entitled to part of the 
estate, eiitere*! into an agreement by which the 
estate was to be sold, ami all these ]iarties were , 
to siuire in the purchase money, ami 407. was to 
paid to the conveyancer. The court, being of 
opinion that the agreement had been obtained by 
fraud, misrepresentation, and pressure, ordered it 
to be delivered up to be cancelled, with costs as 
against the conveyancer. Bmit v. Brent, 10 
h. J., Ch. 84 ; 4 Jur. 1027. 


Setting off one Fraud against Another— Ee- 
straining Action.]— A plaintiff having been in- 
duced by his solicitor to execute a deed as 
absolute purchaser <-)f an estate, on the under- 
standing that he was acting as trustee for another 
Y»erHon, the real purchaser was afterwards in- 
duced by the same solicitor to execute a mort- 
gage of the property to the defendant. The deed 
contained a fictitious recital of an agreement for a 
loan from the defendant to the plaintiff, and a 
fictitious receipt of; the mortgage money by the 
plaintiff from the defendant. .It also contained a 
covenant on the part of the plaintiff to pay the 
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mortgage debt to the defendant. Afterwards, 
the security becoming doubtful, the defendant 
pressed the plaintiff for payment of interest, to 
which he answered that he had executed the deed 
as a mere trustee, and under the impression that 
he was to be freed from all pecuniary liability. 
Thereupon the defendant sued the plaintiff on 
his covenant, and the plaintiff filed a bill for an 
ill] unction. It turned out that the plaintiff’s 
solicitor, being the defendant’s debtor, and 
pressed by the defendant for further security, 
had offered the defendant the estate of his client, 
the plaintiff, as a security ; so that the plaintiff 
was a necessary party to the mortgage, the 
solicitor being the real borrower ; and, although ; 
the plaintiff had been guilty of a misrepresenta- 
tion in the recitals and frame of the mortgage- 
deed, yet, as the defendant had been equally 
guilty of misrepresentation (no money having 
passed), one misrepresentation might be set off 
against the other, and the plaintiff was entitled 
to an injunction to restrain the action, (rreen- 
Jidfl V. ‘Mlwards, 11 L. T. (>63. 

Eestraiuiug Eroceedlngs.]— The court will 
restrain a party fi-oiii enforcing a legal claim 
where promises liave been made to the person 
legally liable not to enforce it, upon the faith 
whereof obligations have been entered into. 
Money v. Jovden^ 21 L. J., CTi. 531. 

Eestraining Execution.] — In a suit for 

the cancellation of a deed on the ground of fraud, 
and for an injunction to restrain an action on 
an agreement contained in the deed, where the 
evidence was insufficient to enable tlie court to 
decide the question of fraud, and that question 
was raised by the pleadings in the action, the 
court refused to restrain the defendant from 
proceeding in the action to verdict and judgment, 
but did restrain him from suing out execution 
thereon, and from otherwise acting upon the 
deed until further order. Leader v. MeEweii^ 2 
N. R. 474. 

Husband and Wife.] — Though a husband have 


of a person whose wife is entitled in remainder. 
Relief in equity, treating the estate, even in 
favour of a volunteer, as if the recovery had 
been suffered. Mestcer y. Gillesme, 11 Ves. 638 : 
8 R. R. 261. 

Preventing Legacy.] — Devisee, preventing the 
testator from charging a legacy by undertaking 
to pay it, bound in equity, though not at law. 
Ib, 

Fine Fraudulently Obtained.] — A., tenant for 
life, with remainder to B. in tail, by fraud gets 
B.’s authority to levy a fine ; he sells the land 
and pays the purchase money in the funds, 
where it is clearly identified ; B. has no lien on. 
this money against the other creditors of A. 
yeiDcwnibe v. Burdon^ 2 Anst. 343. 

Bondqby Lodger to Landlord.] — A plaintiff, 
while lodging at an hotel, and seriously ill, 
executed a bond to the landlord for 1,000^. pay- 
able at six months’ date, to secure moneys paid 
and advanced for the plaintiff for hotel charges, 
tlie landlord undertakiug to rectify all errors in 
the accounts ; a court of equity restrained an 
action on the bond, the plaintiff giving judg- 
ment for the amount of the claimr Edward, 
Wood V. Baldwin^ 4 Cliff. 613 ; 0 Jar. (isr.s.) 
1280 ; 0 L. T. 474. 

Mortgagor and Mortgagee.] — Where mort- 
gagee entitled to (jiily 4. 4 per cent, liad compelled 
mortgagor to turn interest into principal at 
5 per cent, at the emi of every six months, and 
at the time the mortgage w'as'paid insisted on an 
atlvance of six iiiontlis’ interest over and above 
interest which was due ; on bill for relief against 
moi'tgagee, and to set aside a grant to defendant 
of the place of steward to a manor of plaintiff’s 
as obtained by fraud, plaintiff was relieved, both 
in respect to the transactions relating to the 
mortgage, and also in regard to the "grant of 
stewardship. Thornhill v. Ecann, 2 Atk" 330 ; 9 
Mod. 331. 


Husband and Wife.]— Though a husband have Delivery up of Grant.]— Defendant having 
imposed on a wife by giving her bond void at law, abused the trust reposed in him, and manifestly 
yet the court will establish the agreement accord- intending to get the estate into his own hands, 
ing to the intention of the parties. Wathyns v. the grant of stewardship must be delivered up, 
Wathym, 2 Atk. 97. and plaintiff must have the costs of suit. Ib. 


Gifts by Testator under Undue Influence- Deed alleged Fraudulent as against Creditors 
Recovery by Executor.]— Where a testator has —Injunction.]— A father and his son settled real 
during Ins life given away large sums under estate to the use of the father for life, and after 
circumstances amounting to undue influence, his pig death to the use of the son, if then livincr in 
executors can recover the sums so paid, although fee ; and a power w.as reserved to the fatherland 
the person to whom they were paid did not stand son of revoking the uses and appointing new 
in any of the ordinary confidential relations to ^ses. By a subsequent deed, the son being at the 
the testator. here other persons have miio- time insolvent, the father and son revoked 
ccntly received part of such sums from the the old uses in favour of the son, and appointed 
[jerson to whom the testator gave them, they can the estate to such xxses as the father should appoint 
be Pompelled to repay theni. v. and in default of appointment to the use of the 

Jtdsdnj (14 A es. ti.s ; 148, -/j>) follower, absolutely. The son was afterwards adiudi- 

cated a bankrupt, and a bill was filed by the 
1 th. ; 3 R. ai)2 ; 68 L. 1. 619. creditors’ assignees to set aside the latter deed as 

•n -n -.i x t - . fraudulent. Upon a motion in the cause an in- 

East India Bonds. J — N ( >iw i tl i st a 1 1 d in g I Geo. j unction was granted restraining the father until 
3, c. r>4, wiiich makes East Imlin bonds pass by the hearing from exercising his power iiiuier the 
dc ivery mmnlv without assignment, the court deed in favour of a purchaser for value, but 
wii! rest nun the conipan v I roiii pnyitig to a without interfering with the exercise of his power 
person who lias rraudnlently obtained possession, in favour of volunteers. Beyfm v. BuUoeh. lj R. 
G'/fONW V. Mardudl, 15 8im. 71. 7 jjq. 391 . 20 L. T. 166 ; 17 W. R. 526, 

Preventing Recovery.]— Tenant in tail pme- — — Registration as Ixs pendens.] — In such a 

vented from completing a recovery by the fraud case registration of the suit as a lis pendens, under 
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2 & 3 Viet, c, 11, would not be a sufficient protec- 
tion to creditors. II), 

Voluntary Conveyance.] —If Yolimtaiy con- 
veyance is defeated by sale, it is void as to pur- 
chaser ; and no satisfaction unless a covenant on 
which suit might be maintained. WiUiam,W)i v. 
CodTingtim^ 1 Ves. 516. 

The court will not decree a voluntary con- 
veyance to be delivered up to a purchaser for 
a valuable consideration unless obtained by fraud. 
O^dey V. Lee, 1 Atk. 625. And see Doe v. Lout- 
ledge, Cowp. 705 ; Walke7‘ v, Luvroios, 1 Atk. 
94.‘ 

Voluntary Settlement.] — Where a voluntary , 
settlement of lands is avoided by a subsequent 
sale for valuable consideration, the volunteers 
have no equity against the purchase money payable 
to the settlor. Daltlnrj v. JFlim 2 )er, 26 Beav. 
568. 

Voluntary Deeds.] — A purchaser for value of 
real estate cannot come into the court of chancery 
to have a prior voluntary deed, void under 27 
Eliz. c. 5, delivered up to be cancelled. The 
court, in such case, leaves both parties to their 
respective legal rights and remedies. Le 
Jlo'ugliton V. Lofiey, 35 B)eav. 98 ; 13 L. T. 447 ; 
14 W. E. 159. 

Partial Setting Aside — ^Form of Decree.] — 
Form of decree on setting aside deeds partiall}^— 
viz. as against creditors only. Lott v. Sm ith, 21 
Beav. 511. 

Practice.] — The court assuming that the 
plaintiffis had lent A. B. money on the security ; 
first, of a leasehold ; secondly, of a policy ; and, 
thirdly, of the written representation of his 
solicitor as to his solvencj’ : — Held, that the 
plaintiffs could not make the solicitor liable for 
misre|:)resentatioii, without showing that they 
had taken proper steps to make the other securi- 
ties available. Whitmore v. Jlaehemn, 16 Beav. 
126. 

Fraud of Two — Single Bill against Both.] 

— Where a person has been induced by a joint 
fx’audulent scheme of two others to make sales to 
them at an imdervalue, a single bill against both 
to set aside the sales, though they were entirely 
distinct transactions, is not multifarious. WaU 
dimww Starnton, 33 L, J., Ch. 68 ; 9 Jur. (K.s.) 
1261 ; 9 L. T. 357 ; 3 K. R. 56 ; 12 W. R. 63— 
LJJ. 

8. Damages and Costs. 

Measure of Damages — Action against Direc- 
tors.] — At the trial the judge directed the jury 
tha-t, if the real damage occasioned to the plaintiff 
by the defendants’ fraud was the price he paid 
for the shares, he was entitled to recover that 
amount. The jury assessed the damages at the 
price paid by the plaintiff ; — Held, that the' 
direction was right, and that the shares taken by 
him being worthless he was entitled to recover 
the amount paid by him for them. Twyeross v. 
Orant, 46 L. J., C. P. 636 ; 2 C. P. D. 469 ; 36 
L. T. 812 ; 25 W. R. 701—0. A, 

The proper mode of measuiing damages in an 
action against directors of a company for false 
representation as to the affairs of the company, 
whereby they induced a party to purchase shares 
in the company, which wex'e worthless, is to as- 


1 certain the difference between the purchase- 
money paid, and what would have been a fair 
price to be paid for the shares, according to the ■ 
true circumstances of the company at the time 
of the purchase. Huntlngford v. Massey, 1 F. 
k P. 690. 

Loss of Profits.]— The defendants, warranting 
themselves as agents of L. A: Co., sold to the 
plaintiff', in November, 1861, on behalf of L. k 
Go,, certain cargoes of American wool, which 
were to arrive in.^ England in the Jarmary follow- 
ing, L. & Co. having repudiated the contract, 
the plaintiff filed jr bill in chancery against 
them for specific performance, whicrli was dis- 
missed with costs. He afterwards lu’oaght aii 
action against the defendants for their lu'each of 
warranty: — Held, that the ineasure of damages 
should include first the difference between the 
contract price of the ^vool and tlie value of V'ool 
of similar quality at the time and place where 
the wool would "have been delivered had the 
contract been binding ; and, secondly, the costs 
of the chancery suit, taxed as between attorney 
and client. Hughes v. Graeme, 33 L. J., Q. B. 
335 ; 12 W. R. 857. 

The defendant, as agent of R., entered into a 
contract with the plaintifi: for the purchase of a 
ship at a certain price. R., not having given the 
defendant authority, repudiated the contract, 
and the plaintiff sold the ship at a lower price. 
Both the contract price and the price on re-sale 
were the fair market value of the ship: — Field, that 
the plaintiff, in an action against the defendant 
for a breach of his contract, that he had au- 
thority as agent of R., could recover as damages 
the difference between the two prices. Sim am 
V. Patehett, 7 EL & Bl. 568 ; 26 L. J., Q. B. 195 ; 

3 Jur. (N.S.) 742 ; 5 W. R. 500. 

Nominal Damages.] — Where a tenaiit from 
year to year, having no authorit}^ from his land- 
lord to let in a new tenant, falsely represented 
to the plaintiff’ that he had, and thereby induced 
him to pay lOOZ. for allowing him to enter into 
possession, and also to take the stock at a valua- 
tion, but, the landlord refusing to accept him as 
tenant, he had to leave after a year’s occupation, 
and it was left doubtful on the evidence whether 
on the whole the plaintiff had. become a losei’ or 
a gainer, the jury, in an action for the false re- 
presentation, were directed that they were at 
liberty, finding for the plaintiff, to give a sum 
less than the lOOZ., or even nominal damages, 
Craeknell v. Lacy, 1 F. k F. 57. 

Eemoteuess of Injury— Ouus to show 

Actual Loss.] — Costs incurred upon the dis- 
covery of the falsehood of a representation, in 
order to reverse the consequence of the repre- 
sentation, are too remote an injury to be 
, included in a verdict upon an action of fraud. 

. It devolves upon the plaintiff to show actual 
j- loss to himself in such an action, and, with- 
• out proof of that loss, a verdict cannot be 
. entered for nominal damages, Hyde v. Bulmer, 
18 L. T. 293. 

Natural Result.] — In an action for fraudulent 
. misrepresexitation, the plaintiff may recover 
i damages for an injury which is the direct and 
, natural consequence of his acting on the faith 
; of the defendant’s representations. Midlett v. 
. Mason, 1 H. & R. 779 ; 35 L. J., C. P. 299 ; L. R. 
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1 C. P. 559 ; 12 Jur. (N.S.) 547 ; 14 L. T. 558 ; 14 
W. R. 898. 

Therefore, where a cattle dealer sold to the 
plaintiff a cow, and fraudulently represented that 
it was free from infectious disease, when he knew 
that it was not, and, the plaintiff having placed 
the cow with five others, they caught the disease 
and died : — Held, that he was entitled to recover 
as damages the value of all the cows. Ih. 

Costs of Action.] — A plaintiff being de- 
sirous of purchasing a public-house, A. introduced 
him to C., who had one to dispose of, and who re- 
ferred the plaintiff to her agent B. A. volun- 
teered to see B. on the subject, and accordingly 
went to him, and afterwards told the plaintiff 
that B. represented the receipts of the house to 
average a certain sum daily, upon the faith of 
which statement the plaintiff bought the house 
for 400Z. It turned out that the value of the 
business had been grossly exaggerated, and the 
plaintiff without any notice to A., and without 
making any inquiry, brought an action against 
C., charging her with a deceitful representation 
on the sale. B. swore at the trial that he never 
made any such representation as A. had stated, 
and the jury, being satisfied that A.’s statement 
was false, returned a verdict for the defendant. 
The plaintiff then sued A. for the damages he 
. had sustained from his false representation, when 
the jury gave him 300Z. (being the difference 
between the price he paid for the business and the 
sum for which he afterwards sold it), lOOZ. for 
loss of time, and 181Z. Ss. 6d. the costs of the 
abortive action against C. : — Held, that the action 
was maintainable so far as related to the tSOOZ. 
and lOOZ., but that the costs of the first action 
were not, under the circumstances, the natural 
and proximate consequence of A.’s misrepre- 
sentation, and therefore were not recoverable. 
JRlehardsim v. Dimn^ 8 C. B. (N.s.) 655 ; 30 L. J., 
C. P. 44 ; 2 L. T. 430 ; 8 W. R. 582. 

A person who bontt fide, but without authority, 
pretends to act as agent for another, and makes 
a contract on his behalf with a third party, im- 
pliedly warrants to such a third party that he has 
authority to make the contract ; and, when a suit 
in chancery was brought by such third party 
against the supposed principal to enforce a con- 
tract made by the alleged agent, and the latter, 
after notice, said he would be responsible if the 
suit failed for want of authority to contract, never 
w’ithdrew the assertion that he was authorised to 
make the contract, and the bill was dismissed on 
the ground of such want of authority .-—Held, 
that the third party might, in an action against 
the agent on the implied warranty of authority, 
recover as damages his costs of the chancery suit. 
Collen r. Wright, 8 El. & Bl. 647 ; 27 L. J., Q. B. 
215 ; 4 Jur. (N.S.) 357 ; 6 W. R. 123— Ex. Ch. 

' A declaration alleging that the defendant 
falsely and fraudulently represented to the plain- 
tiff that he was authorised by L. to order, and 
did order, certain quantities of stone for the 
building of a church to be charged to L. and 
others, and did falsely and fraudulently write to 
the plaintiff a letter, and that the plaintiff, rely- 
ing on the representation of the defendant, sup- 
plied the stone, whereas the defendant had no 
authority to order it; and, L. refusing to pay for 
it, the plaintiff brought an action against him 
for the price and failed in it, and was obliged to 
pay L.’s costs and his own costs ; this being 
sufficient to show a false representation and as- 
sumption of authority, the plaintiff is entitled 


to recover, by way of damages, not only the price 
of the stone supplied, but the costs which he had 
paid in the action against L. Bandell v. Trmen, 
18 G. B. 786 ; 25 L. J., C. P. 307. See also Pim 
V. Davis, 1 B. & S. 220 ; 30 L. J., Q. B. 257 ; 7 
Jur. (N.S.) 1018 ; 4 L. T. 399 ; 9 W. R. 611, and 
Hughes v. Grceuie, 33 L. J., Q. B. 335 ; 12 W. R. 
857. 

Solicitor following Directions. ] — An attorney’s 
saying that he only followed directions in draw- 
ing deeds under fraudulent circumstances will 
not excuse him from paying costs. Bennett v. 
Vade, 2 Atk. 324 ; 9 Mod. 312. 

Costs of Trustees and Infant.]— On setting 
aside a voluntary settlement made by a trader 
while insolvent, in favour of his wife and an 
infant child, the court, as to the costs of the 
trustees and infant : — Held, that the utmost it 
could do was to make the clecree without costs. 
EUcy V. Cox, 26 Beav. 95. 

Creditor found Cruilty after Judgment.]— 

Where creditor, by judgment recovered, is after- 
wards found guilty of fraud, respecting the whole 
of his demand, he shall pay costs, both at law 
and in equity. Lloyd v. Wynne, 2 Bro. P. C, 
i 374. 

Irrelevant Charges of Fraud — Solicitor and 
Client Costs.] — Plaintiff having failed in proving 
an agreement, which he sought by bill to enforce, 
and his bill being dismissed with costs, he was 
ordered to pay the defendant’s costs so far as they 
had been increased by the irrelevant charges of 
fraud as between solicitor and client. Forester 
V. Bead, L. R. 6 Ch. 40. 


V. BATIFICATION AND ACatJI- 
ESOENCE. 

Crenerally.] — Though suggestions of fraud be 
probable and apparent, yet if the plaintiff ac- 
quiesces by his own solemn act, the court wiR 
not relieve him. Lloyd v. Tyni, Colies, P. C. 14. 

Laches — General Considerations.] — In ascer- 
taining whether the plaintiffs, in an action to 
rescind an executed contract for the purchase of 
7O,000Z. debentures on the ground of mis- 
representation, are barred by laches, considera- 
tion is to be paid to the magnitude and difficulty 
of the interests and questions involved, and to 
the time that must necessarily elapse after an 
inquiry is commenced before the truth of the 
facts can be sufficiently established to justify 
them in bringing forward serious charges. 
Imperial Ottoman Bank v. Trustees, Executors 
and Securities Insurance Corporatioyi, 13 R. 287. 

Equitable and Legal Titles.] — Where facts 
constituting fraud are known, where no subsist- 
ing trust or continuing influence is proved, an 
equitable title is barred in the same manner as a 
legal title in a possessory action. Medlieott v. 
O'Donnell, 1 Ball & B. 166. 

Confirmation — That Amounts to.]: — Loose ex- 
pression in a letter from a son : — Held, not to be 
a confirmation of bond obtained by parental 
influence. Carpenter v. Ileriot, 1 Eden, 338. 

Where a person entitled to impeach an instru- 
ment affecting his property makes a conveyance 




* 



■0 raise tiie 
be euilty u£ 


which, in an ordinary case, proposed company, 
the purchaser to a decree, objection at an eai 
vendors, as solicitor, dis- needless delay 


acts of acquiescence 
might have entitled 
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to a virtual conaimation or not, according to Trustee.]— In a suit t.i 

the oiroiiinstances under which the “ impeach a deed of gift to an agent and tnistei-. t 

executed, the “material point hemg whe^hei h that, though it "’f 

Uco TMM'm* tn the execution of the seconcL aeea, , ^ot be sustamul it it si i 


executeci, tne mateixaix was held tnat, muugu x. -7- V"... 

has, prior to the execution of the ^^conc and could not be sustamul ^ . 

had his attention called to the questaon wh^ had been inn’i-i'-'bi'-i i n,‘. .i 

the first deed is valid v yet the subsequent 

2 K. & J. 1 ; S De G. M. & G. 135 ; 2o L. J., Cli. i impeaching it, assisted bi Ins 1 g. I 

753 ; 2 Jur. (N.S.) 599 ; 4 W. E. 410. IdvlLs," made it valid and buiding on .nn. 

Tl/> ^f/)nfn)(}')TUOfl V, Dt'VVVOV •t'-f i 1. i. «X 1. it , 

Gonfirmation hy Subsequent Deed.]— Where a ^ 2 x>r;& Wal. 410 ; 4 Jut. 4<'S. 

•settlor filed a bill to obtain the declaration oi i 

the court that a settlement execiited ^ by him Wife-Acquiescence of 

eleven years previously was not hmdiiig iipoi _.^y]aere wife made deposit ns sei m . . ' 0- 

him by reason of its being an unreasonable one, husband, without his know led,.o. 

and obiis having executed it ™ 'Si’oran®® ^ ^ subsequently acknowledged it ^ ^ 

effect :— Held, that a subsequent deed executed j , conduct on pint oL htisb.tnd 

? , 14 1 — . ,-^ovf nf flip, former deed, ,1 aiiac t hnok nuaiii. JS<n,si/ 


eleven years previously was hug —Where wire maau • . 

him by reason of its being an unreasonable one, pnsband, without Ins 

and o/his having executed it in ignonance^o^^^^^^^ subsequently ackiiowledgod 

eft'ect -.—Held, that a subsequent deed executed conduct on part oL hu>baiui _ ^ 

by the settlor, reciting part of the formei dee , not decree deposit back again. . ^ - 

and purporting to be in exercise of one ot the 2 Goixiyns, ■lb2. 

nowers therein contained, was an absolute co - ^ ^ 

mrniation of the whole, and was a bar to his suit, p^mily Arrangement.]— ^ avious 
kough the deed was one which apy* meuts for the relief of the family ^ ^ i" 

lapse of ttoe and subsequent burdens, though the tather obtom^l 


ments tor tne reiioi ux. titv. 

lapse ornmeauu ouuouv.i|.A^xx. ^ 77'’ bi7>4yn, I bmvlens, though the father obtainecsw^^ 

court could not have npheld. \ tages, were supportecl ; on ^ % ^,,1, 

39 L. J., Ob. 349 ; L. K. 9 Eq. 46o ; 22 L. 1. 19x. , transactions was kiK.m 

18 W. R. 511. and even acquiesced in him H 

Iloghton, 15 Beav. 278 ; 21 L. J., Cli. 4b- , 1 / 

Abandonment of Fraud.] — An agreement ren- 

dexed inope^twe by B,„,bex and Sister-Laches.]-ln 1841 sisters 

I— s.?' “i* "sfs' rn oS; ’■ 'oSw:s"hS b“: 


Pay%e, 43 L. J., Ch. 240 ; L. K. 8 Ch. 881. 


Must he Knowledge of Eights.]— Fraud can- ^0iie7st7cUed in 1.852^ ami the other in 

not be condoned unless there ^^^77 those ISot" and the brother died in 1860. In the 
of the facts and of the rights oy„ foUoiving year, a bill was filed by the representa- 

facts, and the parties are “ve of the sisters to set aside the transacuou i- 

Moxon V. Payne, 43 L. J., Ch. 240 ... ■ plaintifi; wholly failed, this being 

^here can be no ratification of an.invaM 

transaction where the ivemon performing the ^“^tion they all understood at the 

EnlcTklhflS'^ favoui it is time. MaelM. v. Stuart, 36 Beav. 21. 

supposed ratification, the means of fonnnig an tL Lidlord, with uoG 

independent judgment. Sarery v. Knuj, o H. L. acqumsc^ m ^ ^ 

(bas- 627. -n-ii t. 07t? 


;“7otes“f“o7^^ owing to them, but 
“77 circumstances that the tmi^cfa^ 
could not be sustained it , in 


Cas. 627. 

Eiduoiary Eelation.]— Party acquiescing six i 

veai-s in a bond fraudulently obtained by paity 
in fiduciary situation, his executor c^not object 
to it. Wahnednj v. Sooth, 2 Atk. 25 ; Barnard. 
476. 

Purchase hy Solicitor from Client.]— In the 
case of a contract by a solicitor to purchase ms 
client’s property, a confirmation, to give a title 
to the solicitor to have the contract specificai y 


fraud, will operate as a bar. tonry v. vauijaea, 

■2 Ball Ik B. 273. 

lease acquiesced in.]— Where tenant fe*’ 
and remainderman joiiieil in a lease lui tweiiti - 
one years to the steward of the fornier, m wliieli 
certain common rights of (lisputed tit e v\ tic 
omitted, but in respect of which, 
valuable allotuieiits were made, 
sioner afterwards accepted the eiit toi iiit 
‘ years :— Held, that the lease could not, attei so 
’ loins acquiescence and many acts, be iiiipeached 
' ou-vmnah. o.onsiderhia- the relation ut 


nncp of fi oontract hv a soiicitor lo pLiruiia.&c ino years rieici. mat luu xcch^c 

client’s property, a confirmation, to give a title acquiescence and many acts, be ^ 

to the solicitor to have the contract speciiically although, considering the ^ 

performed, must be strong and plain, and with the parties, the 

Liowledee of the infirmity of the extract, ^^estioned recently alter. A/n 

V- 'ISV/Zw/.D//, 4 De a. & Sm. 12o. Affirmed, ^ ^j^tigh (K.s.) 1 ; 30 K. R. 1- 


Cum V. Salnmi, 4 De G. & Sm. 125. Affirmed, ^ i ; 30 K. R. R 

^^n\^m4s‘sffit^ly asoi^^^^^ Taking Shares.] —Where a 

veLlors, to enforce specific performance of the that he has been misled 

, - . T-iJm +UQf. filf-hon.o-h there were fnlso and deceptive into lakiiie shales 1 ^ 


llAO vw - i 

entitled him to such reliet 10 . 

Purchase hy Trustee.]— Purchase by a trustee 
from the cestui que trust established, under cir- 


7o neeRts ‘delay.'' hue.ueU CM By. v 
A7rf,36 L.J.,Ch. 849; L. R. 2 H.L.-99; 18 
L. T. 500 ; 15 R. 821. 

Statute of Limitations— Time from when Eun- 


429 


PEAUD AND MISEEPEESENTATION. 480 


Eing— Concealed Fraud.] — In an action to recover 
by way of damages money lost by the fraudulent 
representations of the defendant, a reply to a 
defence of the Statute of Limitations that the 
plaintiff did not discover and had not reason- 
able means of discovering the fraud within six 
years before action, and that the existence of 
such fraud was fraudulently concealed by the 
defendant until within such six years, was held 
good by the court of appeal (Holker, L.J., dis- 
senting), €rihhs V. (ruild, 51 L. J., Q. B. 313 ; 

9 Q, B. D. 59 ; 46 L. T. 248 ; 30 W. R. 591— 
0. A. 

Person in a Fiduciary Position.] — An 

action was brougiit by a company in 1879 against 
a former director to recover 2501. on the ground 
that the defendant had received it from a debtor 
to the company as a bribe, to induce him to use 
his influence to obtain favourable terms of com- 
promise for the debtor. The allegations that 
this bribe had been given had in 1872 been 
brought before the directors at a board meeting, 
they had investigated it, and as it seemed came 
to the conclusion that the charge was unfounded, 
as no proceedings were taken, and it was not 
alleged that the other directors had been acting 
otherwise than bona fide in the matter : — Held, 
that the claim of the company was barred by the 
Statute of Limitations. Metropolitan Bank v. 
Helnm, 5 Ex. D. 319 ; 48 L, T. 676 ; 29 W. R. 
370— C. A. 

Trustee and Cestui Que Trust.] — Although, 

where a trustee receives money upon an express 
trust and wastes it, the Statute of Limitations 
does not run against the claim of the cestui que 
trust, yet, where a trustee receives money not 
belonging to the cestui que trust, but which the 
cestui que trust can claim on the ground that 
the receipt of it was a fraud upon him, the 
Statute of Limitations will run against the claim 
of the cestui que trust from the time when he 
discovers the fraud. Metropolitan Bank v. 
mifon, 5 Ex. D. 319: 43 L. T. 676 ; 29 W, R. 
373— C. A. 

Where Doubt as to Fraud.] — The right of a 
person dealing with a company to set aside (as 
against the company) a contract, founded on toe 
latter’s unintentional misrepresentation, may be 
waived or released, expressly or indirectly ; but 
cannot be easily waived by anything the person 
does, or omits, while the falsehood of the mis- 
representation remains doubtful. Bank of Hin- 
dtistan, Ckina^ and Jajmn, In re. 42 L. J., Ch. 
771. ' j 

Impeaching after Confirmation.] — An agree- 
ment confirmed, not to be impeached without | 
clear proof of imposition. Ilalhed v. Macke ^ or | 
Marke^ 3 Swanst. 444. | 

Release of One of Several.] — Plaintifl having 
released the principal in a fraud cannot go on 
against the other parties though they would have 
been secondarily liable. Thompson v. Harrison, 
2 Bro. C. C. 164. 

Laches in enforcing Legal Eight, no Defence.] 

— A specialty creditor brought an action to set 
aside a conveyance as fraudulent under 13 Eliz, 
c. 5, nearly ten years after the death of the 
grantor. The plaintifl: had been aware of the 
facts during the whole of that period, and gave 


no satisfactory reason for his delay Held, that, 
as the plaintiff was coming to enforce a legal 
right, his mere delay to take proceedings was no 
defence, as it had not continued long enough to 
bar his^ legal right, the case standing on a dif- 
ferent footing from a suit to set aside on equitable 
grounds a deed which was valid at law. Mad- 
dever, In re. Three Towns Baulking Co. v. Mad- 
dm&r, 53 L. J., Ch. 998 ; 27 Oh. D. 523 : 52 L. T. 
35 ; 33 W. R. 286— C. A. 

Evidence — Onus.]— Fraud being established 
against a party, it is for him, if he alleges laches 
in the other party, to show when the latter ac- 
quired a knowledge of the timth, and prove that 
he knowingly forbore to assert his right. Lindsay 
Petroleum Co. v. Hurd, L. R. 5 R. C. 221 ; 22 
W. II. 492. 


VI. BIGHTS OF THIRD PERSOITS. 

Maintaining Fraudulent Act.] — Instruments 
obtained through fraud cannot be maintained by 
third persons, although not themselves parties to 
the imposition. Bridgman v. Green, 2 Yes. 
627. 

Persons Acquiring Bights.]— Though the 
persons who by their fraud induced a contract 
may not enforce it, other persons may, in con ■ 
sequence of it, acquire interests and rights, 
which they may enforce against the party who 
has been so induced to enter upon it. Oakes v. 
Turquand, 36 L. J., Ch. 949 ; L. R. 2 H. L. 325 ; 
16 L. T. 808 ; 15 W. R. 1201. 

Belief.] — Relief against a fraud by preventing 
the recovery, affecting the interests of third 
persons, not parties in the fraud. Huguenin v. 
Baseley, 14 Yes. 290 ; 9 R. R. 148 ; Ih. 276. 

Particeps Criminis.] — Fraud affects only as 
far as it extends ; the court will not say par- 
ticipes criminis shall have no benefit of the 
agreement in any part. Lane v. Page, Amb. 
235. 

By seeking to derive any benefit under a 
fraudulent transaction, or to retain any benefit 
resulting therefrom, a third person, however 
innocent of the fraud in its inception, becomes 
particeps criminis. Scholefield v. Templer, 1 
Johns. 155 ; 28 L. J., Ch.452 ; 5 Jur. (N.S.) 619 ; 

7 W. R. 353. S. C., on appeal, 4 De G-. & J. 
429 ; 7 W. R. 653. 

Innocent Parties.] —Fraud vitiates a deed in 
toto, even against innocent parties. Bonnet v. 
Wade, Dick. 84. 

Where once a fraud has been committed, not 
only is the person who has committed the fraud 
precluded from deriving any benefit from it, but 
every innocent person is so likewise, unless 
there has been some consideration moving from 
himself. Scholefield v. Templer, 1 Johns. 155 ; 
28L. J., Ch. 452; 5 Jur. (N.s.) 619 ; 7 W. R. 
353, S. C., on appeal, 4 Be G. & J. 429 ; 7 W, 
R. 653. 

A. authorised a stockbroker to purchase for 
him shares in a company, and paid the purchase 
money ; and the shares w^ere duly transferre-:'! to 
him by a deed or document, but his name was 
not registered. Afterwards the stockbroker, on 
a false pretence, prevailed upon A, to cancel his 
signature to the document of transfer, and to 
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ceUk. Tlie^fraudiilent transferee s^^sequentty 
tSerred the shares to an innocent party, B., 
as rsecu^fty for money lent to him by B. a short 
time before Held, upon a bill bl«l by A., j 
that the original transfer to A. must lra\e ite 
^ct aU thItthe shares were thereby vested Ai 
to A.,’ notwithstanding the cancellation a^d the 
“btequent transactions. Donaldson 

L E 3 Eq. 271 ; 12 Jur. (H-S-) ^59 i lo L. T. ^ 
382 ; 15 W. E. 166. 

Creditors.]— One being. In an 
drawn in to execute a conveyance of Ins estate, 
Stewards makes his will, and thereby devises & 
an his land to be sold for 

his creditors may set aside conveynnc , 
having a right, in nature of an eqnit} or re 
d^ntion 2 the testator himself had though 
S St h was but in nature of a chose m ] 
action, and not assignable, mahe y. Johnson, 

^tenant for life, with remainder to B. in 
tail* by fraud gets B.’s authority to levy a fine ; 
he^d^ls the "land, and invests the purchase 
money in the funds, where it is clearly 
B. has no lien on this money against the othei 
creditors of A. JSeimoml) v. Burdon, 2 An. . ] 

343. 

Purchaser without Notice.] — One having a 
bond, receives the money due upon it, andatter- 
wards assigns it for a valuable ’A® 

unsatisfied, to another, who has ““ 
payment, yet the purchaser can have no avail 

of this bond. Turton I on ’ 

2 Yerii. 764 ; Pre. Ch. 522 ; 10 Mod. 4oo , 1 Str. 

240. 

Fraudulent Bealingwith Bond.]— A., together 
with B. and C., as his sureties, executed a bond 
to D. for securing 3u07. and interest ; the debt 
is paid by C. with the proper nioney of A. ; but 
C neglects delivering up the bond to A. to be 
cancelled.- C. afterwards produces this bond, to 
be assigned as a collateral security for a debt ot 
his own;— Held, that this assignment was a 

gross fraud in C., and a perpetual 

Ii anted to restrain aU further proceedings iipon 

the bond. May v. Earmer, i Bro. P. C. lo6. 

Assignee of Term void under 27 Eliz. c. 4.] 

—The assignees of a term, void under 27 bhz. 
c. 4, as against third parties, are m no better 
position than the persons in whose favour the 
term was created, although such assignees took 
without notice of the claims of those third 
parties. Zloyd v. Attwood, AUwood v. Lloyd, 

3 Be G. & J. hi: ; 29 L. J., Ch. 97 ; 5 Jur. (N.S.) 
1322. 

Purchaser &oni Voluntary G-rantee.] If a j 
person grants a voluntary deed, enabling the 

grantee to raise money on it from a third person, 

the grantor cannot get hack or set aside the 
deed withont paying what is advanced upon it 
without fraud. Ald'bonmgh (-EhW} v, irye, 
West, 221 ; 7 Cl. & F. 436. 

Minor Child of Purchaser.]— In a suit to set 
aside a conveyance for fraud after sixteen 
relief given against the purchaser not extended 


to his minor child claiming an equity nn^der 
articks“xecuted before the bill was filed. Pm 
cell V. Kelly,, Beat. 492. 


frauds, statute of. 

Agr e ement s . ] — See C t r a ct . 

Ieases.]-&'c Lasdloed .4kd Tesast. 
Guarantee.]-*;; Peincipal and Surety. 
Sale of Goods.]-*;.' sale of Goods- 
Auction and auctioneer. 

Sale of Lands.]- *r Ven'Di® and lut* 

CHASER. 


FRAUDULENT CONVEY- 
ANCES. 


See FRAUD. 


FRAUDULENT REMOVAL 
OF GOODS. 


See DISTEEi: 


FREEBENCH. 

See HUSBA^'D AA’D WIFE. 

FREEMAN. 

See. COEPORATION— ELECTION L.IIV. 


FREIGHT. 

See SHIPPING. 

FRIENDLY SOCIETY. 

A. Societies Within the Acts, 433. 

B. Bulbs. 

1. Validity^ 435. 

2. Proof’) 438. 

3. Pffect of Rules ^ 

C. Bights and Liabilities of Members. 

1. To lolumi Property intruded, 441. 

2. Cofirentio}i of Meetings, > 

3. Rc’^admusion of Memhers. 447, 

4. Removal of Officers, 447. 

5. Other Cases, 449. 
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D. Arbitrations, 450. 

E. Actions by and against Friendly 

Societies. 

1. nuiy Sue and he Sued, 452. 

2, Loa/i Societies, 454. 

F. Jurisdiction op Justices, 456. 

G. Jurisdiction of the County Court, 

460. 

H. Winding up, 463. 

I. Building Societies. — See Building 

Society. 

J. Industrial and Provident Societies,— 

See Industrial Society. 


A. SOCIETIES WITHIN THE ACTS. 

Statutes.] — Frleudly Societies Act, 1896 (59 
& 60 Viet. c. 25), ss. 8 — 31, 101 ; Collecting Socie- 
ties and Industrial xlssuranee CouijMiiies Act, 
1896 (59 & 60 Viet. c. 26). 

WEat is a Friendly Society.] — A societj^ is a 
friendl}' society under the Friendly Societies 
Act, 1875, s. S, although it may not include in its 
objects all the objects there stated, provided its 
objects are substantially the same as those in the 
act. Knowles v. Booth, 32 W. B. 432. 

Registration — Companies Act, 1862, s. 4.] — 

A society which has been registered under s. 8, 
sub-s. 5, of the Friendly Societies Act, 1875, 
pursuant to the special authority of the Treasury, 
is excepted from the provisions of s. 4 of the 
Companies Act, 1862. Peat v. Fowler, 55 L. J., 
Q. B. 271 ; 34 W. R. 366. 

Whetlier a Charity,] — In 1862, on the oc- 
casion of ail accident at the Hartley Colliery, in 
Northumberland, a fund was raised by volun- 
tary subscriptions and vested in trustees for 
the relief of the sufferers and their families. 
There being an ultimate surplus, the managers of 
the fund proposed to apportion it among several 
mining districts, including South Durham, for 
the relief of suffering occasioned by colliery 
accidents in those districts, and in aid of relief 
funds already in operation there. By the rules 
of a Miners’ Belief Fund Friendly Society, esta- 
blished in 1862 for certain counties, including 
the county of Durham, provision was made for 
raising funds by voluntary subscriptions among 
the members (required to be persons employed 
in coal and other mines), and by donations, for 
defraying the funeral expenses of members, 
supporting their families, assisting members dis- 
abled by accident, old age, or intirmity, and for 
payment of a sum at the death of a member : — 
Held, in an action by the surviving trustee of the 
Hartley Colliery Fund, that the friendly society 
was a charity,” and that that portion of the 
fund intended for the South Durham district 
might be applied cy-pres by payment to four of 
the trustees of the friendly society, to be applied 
by them, according to the rules of the society, 
for the relief of suffering occasioned by colliery 
accidents in the South Durham district, and for 
no other purpose : — Held, also, that the Hartley 
Colliery Fund, being a fund arising wholly from 
“voluntary contributions,” was exempted by 


s. 62 of the Charitable Trusts Act, 1853, from 
the operation of the act, and that, therefore, the 
consent of the Charity Commissioners to the 
action, under s. 17, was nnnecessary. Clarlds 
Trust, In re (45 L. J., Ch. 194 ; 1 Ch. D. 497 ; 

24 W. B. 233), considered. Pease v. Pattimon, 

55 L. J., Ch. 617 ; 32 Ch. D. 154 ; 54 L. T. 209 ; 

34 W. K. 361. And see Cunnach v. Edwards, 
[1896] 2 Ch. 679 ; and Bueh, In re, Bruty v. 
Machey, [1896] 2 Ch. 727. Infra, col. 449. 

Raising Shares hy Subscriptions — Selling 
Privileges.] — A society established for raising 
shares at stated periods by the subscriptions of 
its members, and enabling such members to 
receive the value of their shares in advance on 
payment of a bonus, and entering into security 
for the payment of the subscriptions, fines, for- 
feitures, and interest (the privilege of receiving 
such advances being put up to auction and sold 
to the highest bidder), was not a friendly society 
within 10 Geo. 4, c. 56, and 4 & 5 Will. 4, c. 40 ; 
and the words, “ for any other purpose which is 
not illegal,” in 4 cV 5 Will. 4, c. 40, must be 
taken to relate to purposes ejusdein generis as 
those before enumerated. Reg, v, Scott, Vi L. 

J., M. C. 70 ; 8 Jur. 473. 8, Cl, nom. Reg, v. 
Shortridge, 1 New Sess. Cas. 56 ; 1 D. & L. 
855. 

Visionary Scheme.]— A society based upon 
irrational principles, and seeking to realise a 
visionary and an unattainable object under Mr. 
Owen’s system, is not founded for the pro- 
pagation of irreligious and immoral doctrines, so 
as "to prevent a creditor recovering his debt. 
Pare v. Clefjg, 29 Beav. 589 ; 30 L. J., Ch. 742 ; 

7 Jur. (N.S.) 1136 ; 4 L. T. 669 ; 9 W. B. 795. 

Trade Unions— Before 39 & 40 Viet. c. 22.]— 

When a friendly society was established for the 
purposes which, in the main, were the purposes 
of a trades union, it wms not entitled to the protec-' 
tion of the Friendly Societies Act. Ilornhy v. 
Close, 8 B. S. 175 ; 36 L. J., M. C. 43 ; L. B. 2 Q. 

B. 153 ; 15 L. T. 563 ; 15 W. B. 336 ; 10 Cox, C. 

C. 393. 

Such society was illegal in the sense .of being 
void. Ih. 

Encouragement of Men on Strike — Relief to 
Sick Members.] — A society which, in addition 
to rules for the bona fide mutual relief of sick 
members, and for other ordinary purposes of a 
friendlj" society, included also rules for the 
encouragement, relief , and maintenance of men on 
strike, is not a friendly society within IS & 19 
Viet. c. 63, S3. 9, 44 ; first, because such last- 
mentioned purposes are not analogous to those of 
friendly societies properly so called ; and, 
secondly, because such purposes are those of a 
trades union, and are illegal as being in restraint 
of trade ; and consequently, therefore, the sum- 
mary jurisdiction given to the justices by s. 24 
does not apply to cases of fraud or misappro- 
priation of the funds of such a society on the 
part of any of its members. Ih, 

A mutual society which, in addition to rules 
for the bon§, fide relief of sick members, and for 
other ordinary purposes of a friendly societ}% in- 
cludes also rules for the encouragement, relief, or 
maintenance of men on strike, is not a friendly 
society. Fanner v. Close, 10 B. & S. 533 : 38 L. 
J., M. C. 132 ; L. R. 4 Q. B. 602 ; 20 L. T. 802 ; 
17 W. B.1129. 

By one of the rules of the Amalgamated 
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Tided that any tree circumstances exis 

ss.ss' ?sasr;‘; 2 

should he entitled ‘o that ttiis rule bee 

Cockbmn, O.J., and *^tr Imou, ,sub 

being ambiguous, ^^ 3 ® construed his 

according to the evidence in _ render the 8m 

tt. P«-p<“ ?' C' 

the protection of tte 1^ ^ A. ^i^as _■ 

liHStmi; 

Liety was within the protection of the enact u.^ 

if^% Sa iVo. A. r 

Kules in Kestraint of Trade.]-A socie^ ir 

formed for purposes whicli are rSraiut o 

ful and beneficial, but having ^“he " 

nf tr-ide is not on that ground depiiYecL ot tne 

L®£Tc. wflTl c. C. % ; '21 L. T. 7’08 ; ; 
18 W. B. 439. ’ 

loan Society,]— A loan society established 
pumuant to 0 I i Will. 4, o.. 23, became entitW 
to the benefit of those winter 

and regulations being ,.„ „j,,!„linent 

appointed for that Man. 

aHhe sessions. BradMrnev.il p 

& G. 439 ; 6 Scott (N.E.) 2b3 ; 12 L. J., r 
218 ; 7 Jur. 621). 

Evidence— Buies Conclusive.]— The i'®!®® ® 

sodety as certified by the barrister are to bo| 
Seated as conclusive as to the character ot the 
society. Pare v. Clerjtj, supra. 

B. EULES. 

1. Taliditt. 

Statute.]— Act of 1896, ss. 9, 13, 14, 15, 17, 18. 


Tl. .1 . H.«« r n«” » » 

Friendly ®°°'®'^’-®Lf ’ct^'has been repealed, 
exist because friendlv society on the 

Where a member joined a ^ altered, and 

basis that the J"!®? in the soefetV, the 

became entitled to a . J, .Sgh dimiiiished 

subsequent alteration ° ‘ j ^Pi-a vires, 

security tor that Denonu - „ ^ 

M ini Gallau^ay In re^^ L- J- ’ 

[1898] IQ. B. 71; 77 L. 1.469. 


Kules containing no B^fion for Alteration 

-Segistration of .tended Eules^^ 

SlSSit i?“tSfpo»er ol • “V 

such amendments. Soutcr v. Baviei,, 

261. 


nieeal Buies— Eestraint of Trade.]— Where ^ 
the general objects of a society are legal, as in ^ 
the case of a provident society the object ot ^ 
wTiich is the relief of members when disabled by _ 
or acS or when out of employment, the ; 
fact that some of its rules are lUegal as being m ^ 
restraint of trade does not constitute ®°“®‘y : 
nn illpiTal society, or prevent a membei fiom 

recovering a sum of money Pay®^l? ’g'dS 

a rule of the society which is not illegal, buies 
made for the bond fide purpose of P™‘®°‘“S^^® 
funds of such a society from claims, which may 
be avoided, are not illegal .'’®®®®®® 
cidentally to some extent in lestraint nt tracie, 
provided that their provisions go ^®^ 
is reasonable and ®®®e ®®®^7 tor ^Bat puipose. 
Swavne v. 59 L. J., Q. B. 76 , Q. • • 

252 ; 62 L. T. 309 ; 38 W. E. 261 ; Si J. E. ibi 

— c! A. 

Alteration of Bules-Memhers in Eece^t of 

• Benefit-Diminution of Secuiity for Benefit.]— 


was established in 1832. registrar 

its name and place ^ ^us'f^ss at .^i« 

i te made ^no^^any of 3ie rales amended, allowed, 
or rescinded, unless with the 0°®®®®* 

conVeiied by the president and secretary. Eeso- 

’* it Upon an application for a rule tui a 
mus to the registrar of friendly societies to 
the new rules he stated that he ref used, beeaiise 
1 he was of opinion that until the P^®®® “®® -“f 

* of the socieiy was by a resolution ®®®p® ^ 

^ nt M nrooer meeting called toi that pin peso 
‘® fhan4 from Liverpool, no meeting ot tne 

society elsewhere than in Liverpool could con- 

formably to law make new, or alter the 
rules of the society ; and that, in the notice coii- 
veniuo- the meeting, and the rules passed thei^ 
f clivers" matters seemed to him iu point ot law 
^® nbiectionable, and he referred to them i— Held, 
that the alteration iu the place of meeting could 
f" only be made at a meeting of the society leg'rBy 
^®’ Mnreued, and therefore the rules made at the 
“ meeting summoned by Pre®®^®®‘^|? 

®,?’ at Manchester were void. lleg.^. Md Piattt 
.h 6 B. & S. 627. 


Meeting not duly Summoned.]— In an action 
, bv the trustees of a friendly society against the 
I treasurer to recover money in his hands, it ap 
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peared that he had beea appointed uader the old , MreJJ., 8 A. & E. 338 ; 1 W. W. & H. tol ; 2 

rules of the sociciv ; that new rules were made Jur. bl3. 


rules of the sociciv ; that new rules were muuc 
in is’):i bv which it was declared that three 
trust ees'dumld be appointed, one of whom 
should be 1 r.iasurer. in whose names the funds ot 
ilie socit'iv should he invested; and that the 
tirnsurer should invest the unappropriated stock 


2. Peoof. 


e 1 r.iasurer. in whose names the ot Society.]— An order of justices requir- 

q-v should he invested ; and that the stewards of a benefit society to re-admit 

•should invest the unappropriated stock » , ^ ^ ^ ^ expelled, recited that it had 

, r,o/. as the drjustLs that the rules of . the 

lireei, and [.ursuant to tv had been inrolled at the quarter sessions. 

^J’h.e three plaintiffs were elected trustees, . ^ indictment against the stewards 

urth pierson was elected treasurer. The qigobeyinc^ such order Held, that the re- 
les received the barnster s certificate, ^^t \l wS^evidence of the inrolment of the 
.V o Will. 4, c. 40, s. 4, but they had been ^ Xz/L, 8 B. & C. 439 ; 3 Gar. & P. 

„ a (Inly f first 52 ; 2 M. & K. 454 ; 6 L. J. (O.S.) M. 0. 118. 


c. ^ iix.wv,. - . On the trial 01 an inuieimcuvj — — 

blit a fourth person was f - disobeTing sueh order Held, the re- 
new rules I'eeeiveil the barrister s certificate, > evidence of the inrolment of the 

under 4 5 Will. 4. c. 4U, s. 4, but they had been ®^Xs, 8 B. & 0. 439 ; 3 Car. & P. 

Cn.!. ‘ilfbl'TS'f 0 Geo? t c"” “-Held, tet', 52 ; 2 M. & 11. 454 ; 6 L. J. (O.S.) M. 0. 118. 

and'uw new rules were valid Society.] -To give evidence of the 

;l 1-11. i: Bh 194 : - C- L. K. 1143 , -3 t^^uies of a loan society, ““Ued 

L. .1.. C- B- :14 . ; lb -lur. I.J3 , 2 M office of the clerk of the peace, by proof of 

Held, secondly, that the i.lamlifis had no ej.a,„iined copy of it, the witness who ex- 

rieUt to UKiintaiu the action, inasmuch as the ^ j gopy vvith the transcript must prove 

new rules had not been Pursued : and the tiea- the copy of all the rules vnth 

surer was to hold the p the transcript. Bejr. v. 1 Car. k E. bo. 

vested, pursuimt to 13 k 14 \ ict. c. ll.i, s. i... 

n V .1 I ^ c. A rh'rl Friendly Society.]— In an action on a pro- 
The provision of 10 . missoiw note by the treasurer of a friendly 

not apply to societies^ established befoie the ^ ^ ^ ^ tion alE^^^ 

passiiiOof that act. -V., hefo^^^^ making of the 

5 B. & Ad. 549; 1 E. & M. 2o2, 2 L. J., trial. It appeared that the rules 

M. C. 40. filed until after the making of the note. 

Compliance mth-Neoessity of, ?? 

inffs il-C.. the husband of the respondent, was a ./ 

subscriber in the appellant friendly By 33 Geo. 3, c. 54, s. 2, it was provided that 

the rules of the society a ^ sub- tl^e bles of every society shoffid be eshibiteii in 

neriod of twenty-six weeks entitled the sub justices at sessions, to be by them 

soriber to a •• half-benefit,” and it was confiriW ; after which they should be 

of the collecting agrat of the society to ci^Uect a duplicate deposited 


for eleven weens, num ^ uu such society snouiu uc ... — , 

changed his residence, and the the act, till good rules for its government s>liould 

call for his weekly payments Sent 1881 confirmed_ and 

were ever paid by C. down to 29tli bept., Ibbi, member of such society established by \ 11 tue 

when he died. His widow, the respondent, j^^e act, should think himseU aggrieved by any 

claimed lU. .-i.--. as half-benefit ; and on the oi r ggunty 

soS' refusing to pay it, preferred a ciomplaiut - o* ot determine the matter in a summary way, 
to ? poli?ni'a|istrate for the metropolitan dis- to the rules of the society, confirmed 

madS an order upon the « Xmnfto the act, and make such order 


ToT SV^Ii tra&- the metropolitan dis- “ urS "he rnte S society, confirmed 

trict,“madS an order upon the society to pi^ "n “to the act, and make such order therein 
the amount claimed. The society appealed. they should think just. There vsms no muition 

Held on appeal, that the niagistrate was Winn g, this section. On an indictment tor 

and that the non-compliance with the I'^les of ^|.gQheying an order so made to re-admit a me - 
the society on the part of the person represented ._^eld, to be no objection that the clerk of 

bv the resDondent was a bar to the recovery of • simied the rules exhibited to the ]Ub- 

the sum claimed, and that the alleged (lefault on t r® 1 = duplicates deposited with him. 

he of the appellant society could 1 b!^ ^ Ad. 851 ; 9 L. J. (o.b.) 

the defect in the title ot the claimant. Jaijloi 
V. OoUins, 4G L. T. IBS. 


not the duplicates uepuoi.^ ^ 

Vade, 1 B. 6c Ad. 8B1 ; 9 L. J. (o.b.) 


When TInneoessary.]—Moneys borrowed 

for afriendlv society and 

constitute a valid debt “ Bgfhave 

though the formalities requned j Pp«v 589 • 
not been followed. Paw v. ^6^, 29 Beav. o89 
30 L. J., Ch. 742 ; 7 Jur. (N.S.) 113b , 4b L. i. 
069 ; 9 W. K. 795. 

Inrolment— Necessity of.]— The ■ 

fn issue a mandamus to justices to hear the com- 

iS of a“ber of adriendly society whmh 

had been acting on miss not ini oiled for p ,, 

of 30 Xs on the doubt entertained as to the 
existeLe of the society in such a, ^se, although 
the original intoUed rules had nevei been y 

l!l®fk.G!doI.‘ & a, mm. Rex Y. Cambridge- 


3. Effect of Eeles. 

rnntracts hv Committee— With Sick Member.] 

-Bvone of the rules of a benefit society the 
committee was to meet “ for the purposes o_ 
aiffining candidates for admission, ancl to settle 
and defermine any matter to the bieach 

nr -non-observance of the articles of the society 
bv any of its members, and their exclusion ^ i ^ 

, consequence thereof, and to settle and determine 
other matter or tWng relating to thy omt^^ 
subieot nevertheless to the oonhrn ation of the 

Sy at their »®^t /narterlyineetin^^ 
that the latter words were t® 

^hofiL the committee to enter into a contiaot 





eeiendly society. 





of ano^S^e tosick memtes, related by the o ’If . ’rt: r h" vc.ion they 

& the funds of the pevson or_ i^^ons n 


;mtraot with at there were no ™tw,vmg k., ,,,. 

an accident which disabledh t o T-l^ thf society, and tlmt whovr the 

his trade), aUownig him a feed wee aefrayod by the souetj.^^^^ ,i„, 

life with permission to attend t . ^ j^-^gj-a. allowance ^ Aniihl be iiii'de to 

that he might be-able to trans. t committee nor the s. u.c 


11 


Vt] 


mb wrthpermissiSn to attend to any nv ehnuW be iittble to 

ss^=r.2siSs» 

Z Ze mle. Cam. Woa v. CUa..r, o6 

J- P- Stamping Securities. — The 18 ;■ .' 

Old Af^-FdWt.1 WodJ.l-TH/fl*;; d «7, .torn “'..“•S!;', '” 3 'k "tW'' «'* 
‘'“‘lofiblS’twL Ivorfe .hddW be ‘0 dW, .upw, col. O.b 

=;’r:“^d™ui^— d..„, o..,.i-scc A« cl 

„ xi,c..i-.i »b.,,. CM...1 

iSiSISill 

Stlerel WeW "S v. 31 ^av. 285 , 

wf application for admission to the society M , g^. g Jiir. (s.s.) 111< ; b L- i- 

SlS-^MTS^S' SlSd 1 1.'w.n m. 
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C. RIGHTS AND LIABILITIES OF 
MEMBERS. 

1. To WHOM Property Entrusted. 

Statute.]— Act of 1896, ss. 49—51. 

Treasurer— Wild may be.]— An incorporated 
banking com|)any cannot be the treasurer of a 
friendly society within the meaning of the 
Friendly Societies Act, 1875. West of Bnglaml 
and SoufJb Wales Bistriet Banl\ In rc, Swansea 
Fnendly Society. E,c parte, 48 L. J., Gh. 577 ; 
11 Ch. D. 768 ; 40 L. T. 551 ; 27 W. 11,596. 

Liability.] — The 10 Geo. 4, c. 56, ss. 20, 

22, had not the effect of increasing the responsi- 
bility of n treasurer of such a society beyond that 
of a bailee, in respect of the loss of money im- 
mediately after its receipt. Waller y. British 
Guarantee Association. IS Q. B. 277 ; 21 L. J,, 
Q. B. 257. 

Penalties.] — To render the treasurer of a 

friendly societ}’- iialde to the penalties imposed 
by IS i: 19 Viet,, c. 63, s. 24, for withholding or 
misapplying moneys of the society which have 
come to In’s hands as treasurer, it must be shown 
that he has been guilty of some fraud or mis- 
repi’eseiitation. Mere inability to pay over the 
money to the trustees is not enough. Barrett v. 
Markham. 41 L. J.. M. C. 118 ; L. R. 7 C. P. 405 ; 
27 L. T. 313. 

With another Person.]— An officer of a | 

fi’ieiuRy society, entrusted with moneys of the 
society jointly with another person, who is a 
member but not an officer of the society, was not j 
within the summary remedy provided by 33 Geo. 
3, c. 54, s. 8. Ileanor Friendly Soolety, In re, 

1 Beav. 509. 

, ! 

When Association not Registered.]— | 

An association not registered and without rules j 
held meetings at the house of G., and, appointing ! 
him their treasurer, placed money in his hands. | 
A majority of the association afterwards re- 
moved' the"^ meetings from his house, whereupon 
he resigned, but refused to deliver up the money. 
The association was afterwards registered with- 
out the concurrence of G., and proceeded against 
G. under 18 A 19 Viet. c. 63, s. 24 : — Held, that | 
he was not liable under that act, as he was not a ! 
party to the registration. Patrick v. Gilhert, 
18 W. R. 315. 

Money for use of Doctor.] — By the rules 

of a friendly society, a medical .attendant was 
entitled to 3-y. per annum from every member ; 
and a committee of the society was authorised to 
settle all disputes, grievances, &c., relative to 
the affairs of the society, subject to an appeal to 
two magistrates. The plaintiff, who had been 
duly appointed medical attendant, was dismissed 
by the committee without any meeting of the 
society at large, and another appointed ; upon an 
application to magistrates, they recommended a 
public meeting, which being convened accord- 
ingly, a large majority of the members voted for 
the plaintiff, who thereupon sued the treasurer 
for the 3.S*. received for the use of the medical 
attendant ;--Held, that he was entitled to re- 
cover, and that the treasurer was not exonerated 
by an order of the committee not to pay. Gurner 
N. Shelley, 5 Bing. 477. N. C., nom. Garmr v. 
Shelley, 3 M. & P, 98 ; 7 L. J. (O.s.) C. F. 194, , 
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Bankruptcy of Officer— Preferential Payment- 
Debt due to Society.] — Upon the bankruptcy of 
an officer of a friendly society, the trustees'are, 
under s. 15, sub-s. 7 of the Friendly Societies 
Act, 1875, entitled to preferential payment of 
sums received by him in virtue of his office, 
notwithstanding that these sums cannot be 
specifically traced, and are not at the time of 
the bankruptcy in his actual possession. FbU 
monds, Fx parte, Atkins, In re (51 L. J., Ch. 
406), approved. Official Receiver, Ex parte, 
tinier, hi re, 62 L. J., Q. B. 324 ; [1893] 1 Q. B. 
327 ; 4 R. 256 ; 68 L. T. 367 ; 41 W, R. 243 : 10 
Morrell, 21 ; 57 J. F. 469— G. A, 

See now Act of 1896, s. 35. 

Section 15, sub-s. 7, of the Friendly Societies 
Act of 1875, entitles the trustees of a friendly 
society upon the bankruptcy of the financijil 
secretary of the society — who was by the rules 
entitled to receive certain of the moneys due to 
the society, though bound to hand them over at 
once to the treasurer— to be paid out of his 
estate, in preference to other creditors, the 
balance due from him to the society in respect of 
moneys which he had properly received by virtue 
of his office ; such moneys, though he ought to 
have handed them over to the treasurer, are in 
his possession by virtue of his office. Wdeh, In 
re, Oddfellows Trustees, Ex parte, 63 L. J., Q. B. 
524 ; 10 R. 140 ; 70 L. T. 691 ; 42 W. R. 320 ; 

1 Manson, 62. 

Under the Friendly Societies Act, 1875, s, 15, 
sub-s. 7, the trustees of the society are entitled 
to preferential payment out of the estate of a. 
bankrupt treasurer in respect of money re- 
I ceived by him by virtue of his office, notwith- 
standing the fact that the debtor’s assets consist 
I only of stock in trade, furniture, and other pro- 
perty, which cannot be considered as specifically 
belonging to the society.' Edmonds, Ex parte, 
Atldns, In re, 51 L. J., Ch. 406 ; 46 L. T. 240 ; 30 
W. R. 432. 

On the appointment of the bankrupt as treasurer 
of a friendly society, it was agreed that for the 
funds then in hand she was to pay interest for 
120/. : — Held, that this was not to be considered 
as a loan to her ; but that it was in her hands 
and possession by virtue of her office of treasurer 
within 4 & 5 VTU. 4, c. 40, s. 12 ; and that the 
assignees must pay over the amount to the 
society. Ray. Ex parte, 3 Deac. 537 ; 1 Mont. & 
C. 50. 

A treasurer of a friendly society established 
under 4 A 5 Will. 4, c. 40, and 10 Geo. 4, c. 56, 
paid himself a debt due from a third party, out 
of the moneys of the society, and took for the 
secretary of the society a very insufficient mort- 
gage from his debtor, which mortgage two of the 
trustees of the society were induced to execute, 
they not knowing the contents of it : — Held, 
upon the bankrupicy of the treasurer, tha,t this 
was money due and owing from him to the 
society at the time of his bankruptcy, within the 
meaning of the above act ; and that the society 
were entitled to be paid in full, in priority to 
other creditors of the bankrupt. Burge, Ex 
parte, Baker. In re, 1 Mont. D. & D, 540 ; 10 
L. J., Bk. 30. ' 

Where an officer of a friendly society has re- 
ceived, as such officer, moneys belonging to the 
society, and afterwards executes an assignment 
for the benefit of his creditors, and his assignees 
are possessed of enough of his estate and effects 
to repay the amount of such moneys, but the 
specific moneys so received by the officer are not- 
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traced to tlie assignees, the assignees are not 
liable to the provisions of 18 & 19 Viet. c. 63, s. 
24, if they refuse to repay to the society the 
amount of such moneys. O'* Donnelly Ex 
35 L. J., M. C. 99 ; L. K. 1 Q. B. 274 ; 14 W. E. 

The 18 & 19 Viet. c. 63, s. 23, requires the assig* 
nees of the officers of such societies, “upon de- 
mand in writing,” to pay the debts due from 
such- officers in priority to their other creditors: 
—Held, that a biU filed to recover the amount is 
a sufficient demand in writing. AUoloni v. 
GetUnq, 32 Beav. 322 ; 32 L. J., Ch. 786 ; 9 Jur. 
(H.s.) 1263 ; 8 L. T. 132 ; 11 W. E. 332. 

The treasurer of a benefit building society held 
not to be a “ person appointed to or employed in 
any office in any society established under any 
of the acts relating to friendly societies,” within 
the meaning of s. 167 of the Bankrupt Law Con- 
solidation Act. EaUey, Ex parte, Bar veil, In 
re, 5 De Gr. M. & Gr. 380 ; 23 L. J., Bk. 36 ; 18 
Jur. 988 ; 2 W. E. 401. 

Sect. 12 of the Friendly Societies Act, 4 & 5 
Will. 4. c. 40, and s. 4 of the Benefit Building 
Societies Act, 6 & 7 Will. 4, c. 32, are repealed by 
the Bankrupt Law Consolidation Act. II). 

The preference given to friendly societies by 
the stat. 33 Geo. 3, c. 54, s. 10, over other 
creditors, is confined to debts in respect of money 
in the hands of their officers, by virtue of their 
offices, and independent of contract ; therefore, 
it does not extend to money held by the treasurer 
upon the security of his promissory note payable 
with interest upon demand. Stamford Eriendly 
Society , Ex parte, 15 Yes. 280. S. P., Bucliland 
Ex parte^ Buck, 214. 

Preference by bankrupt laws given to friendly 
societies in case of bankruptcy, &c., does not 
extend to debts due from their officers individu- 
ally, and not in their official characters. 
Amicalle Society of Lancaster, Ex parte, 6 Yes. 
98. 

No Treasurer appointed.] — A person in the 
habit of receiving money of a friendly society, 
having no treasurer appointed, upon notes carry- 
ing interest payable a month after demand, is not 
an"^ officer of the society, so as to entitle them to 
a preference under 33 Geo. 3, c. 54, s. 10. Ashley, 
Ex parte, Corser, Ex parte, 6 Yes. 441. 8. P. 

Boss, Ex parte, Ih. 802. 


seven days after he was required to pay it over 
should be excluded from the society. lh(?y also 
provided that a particular firm shouhl be the 
bankers of the society, with piovcr tor a. general 
meeting to appoint other bankers : — Ib'ld.^that 
the bankers for the time being were not. ollieers, 
so as upon their bankruptcy to entitle the socK'ty 
to payment in full. Harris, Ex janie, (larhe. 
In re, 1 De Cx. 162 ; 14 L. J., Bk. 25. 


Default by Trustee.]— One of two trustees ab- 
sconding, other ordered to transfer fund into his 
own name, and that of another appointed. 
Friendly Society, In re, 1 Sim. & S. 82. 

Petition under 33 Geo. 8, c. 54. s. 10. n\ coij- 
sequence of bankruptcy oi: trustee, sluudd. it- 
seems, be entitled in bankruptcy only, and not in 
matter of the society. Anon., 6 iMadd. 98. 

Surviving Trustee— Order to Transfer Funds.] 
—The defendant was the surviving tinstee of an 
association for the relief of orphans and widows. 
A schism took place among the members, _and a 
portion of them caused the society to he registered 
under the 13 A 14 Viet. c. 115. The defendant 
was removed from the office of trustee by a 
meeting acting in compliance witli the regula- 
tions prescribed by the rules, and new trustees 
appointed. The bill was filed by the plain ti fis, on 
behalf of themselves and all other persons inter- 
ested in the trust fund, to compel the defendant 
to transfer stock standing in his name to the new 
trustees ; and he resisted the application, on the 
ground, amongst others, that he was a trustee not 
only for the members of the registered society, 
hut also for those subscribers of the old associa- 
tion who had been excluded from the new society. 
The court, looking at the original rules, and the 
rules which had been certified : — Held, that the 
societies were identical, and that no persons 
claiming to be cestuis qtie trust, could object to 
the frame of the suit ; the object of placing the 
fund in the hands of the proper trustee being 
common to all ; that the powei‘ given to me(4ings, 
b}” the Bh'ieiidly Societies Act and rules, of 
appointing new trustees, from time to time, 
included the power of removing trnsrees ; that 
the Friendly Societies Act did not oust the juris- 
diction of tlie Court of Chancery; tluit where a 
society has been registered under the act. CUmyh, 
V. Ratclife (1 De G. A Sm. 1(54) doos not ap})ly ; 


Bankers.] — By the rules of a friendly | 

society it was provided that there should he ' 
appointed a treasurer or treasurers, in whose | 
hands should he deposited all the cash belonging 
to the society until the same should he placed 
out at interest, and that, as soon as a sufficient 
sum should be collected, it should (after leaving 
in the club-hox a sufficient sum to pay the sick 
and other expenses of the society) he deposited 
in the hands of the treasurer or treasurers of the 
society, and that the clerk and two stewards 
should take the same to the bank. No formal 
appointment of treasurer was made, hut the 
moneys of the society were paid into a bank : — 
Held, that the bankers were not “ employed ” as 
officers of the society so as to entitle the society 
upon their bankruptcy to payment in full. 
Orford or Oxford, Ex parte, Buford, In re, 1 
De G. M. A *G. 483 ; 21 L. J., Bk. 31 ; 16 Jur. 
851. And see Whipliam, Ex parte, 3 Mont. D. A 
D. 564. ‘ 

The rules of a friendly society provided that 
the treasurer retaining upwards of 10?. more than 


society for the benefit of widows and oi-phans 
illegal under the 39 Geo. 3, c. 79, l,)ur would take 
the registrar’s certificate to he conclusive as to 
the society being in conformity with, and there- 
fore entitled to the benefit of the 21st section of, 
the 13 A 14 Yict. c. 115. Hodges v. ITf/A, 2 W. 
E. 65. And see Xorrish, Ex parte, Jacob, 162. 

The committee of a benefit club, which was 
not registered, advanced some of the club money 
on the security of a deposit of a lease. After- 
wards the surviving members of the club formed 
a new society, under a different name, which 
succeeded to the funds of the old club. The new 
society was duly registered under the 10 Geo. 4, 
c. 56 Held, that the ecpdtable mortgage would 
not vest in the public officer of the new society 
without a legal transfer. Davies v. Griffiths, 1 
\Y. E. 402. 

Power of Court to compel Members to restore 
Money of Society.] — Powers of the Court of 
Chancery under the act 10 Geo. 4, c. 56, to com- 
, pel two members of a friendly society to restore 
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money belonging to the society which had been | 
received by them. Briton Friendly Society, In 
re, 1 W. R. 50. 

Master— Expulsion of lodge.] —A district Odd 
Fellows society, after expelling a lodge of the so- 
ciety for non-payment of subscriptions and fines, 
was registered as a friendly society pursuant to 13 
& 14 Viet. c. 115, under a name which, upon an 
objection of the certifying barrister, was alteml 
from the original name. Some deposit notes of a 
banker’s, with whom a portion of the subscrip- 
tions were deposited, remained in the hands of 
the grand master of the expelled lodge, and 
were demanded from him by the trustees of the 
registered society : — Held, that whether the ex- 
pulsion of the lodge had been proper or not, he 
was bound to deliver up the notes to the trustees, 
and he was ordered to pay the costs of a suit 
instituted by the trustees against him for their 
recovery. Yeafes v. Roberts, 7 De G-. M. & G. 
227 ; 3 W. R. 461. Affirming 3 Drew. 170 ; 1 
Jur. (it.S.) 319. 

Ordinary Member.] — An action for money had 
and received may be maintained against one 
who had been a member of a benefit club, for 
money intrusted to his keeping by the rest of the 
society, in the name of the officers properly ap- 
pointed for managing their afiairs under the 
articles. Sharj? v. Waoren, 6 Price, 131. 

Available Securities.] — A bond given to the 
plaintiffi as the treasurer of a friendly society, for 
the use of the society, is an available security at 
common law, though the rules and regulations of 
the society have not been confirmed at the 
quarter sessions, in pursuance of 33 Geo. 3, c. 54, 
s. 2. Jones v. Woollam, 1 D. k R. 393 ; 5 B. & 
Aid. 769 ; 2 Chit. 322. 

Box to be Delivered to Committee — Condition 
in Bond.] — Where the landlord of a public-house 
had given a bond to deliver to the committee of 
a friendly society the box at all times when 
required by a majority of the society at one of 
their annual or quarterly meetings, “ or by their 
committee for the time being,” and likewise to ] 
render a just and true account, “ according to 
the rules, orders, and regulations of the society, 
and of the act of parliament, and of the bond ” : 
— Held, that the latter words did not qualify the 
power of the committee to demand the box, Ac., 
and that a refusal to comply with their request 
to do so was a breach of the condition, it having 
been shown that such committee had been duly 
elected by a majority of the society at their 
annual meeting. Wyberyli v. Aintey, M‘Cle. 
669. 

Theft by Third Person.] — By 18 & 19 Viet. c. 
63, s. 18, the property and moneys of the society 
are vested in the trustees. A resolution of a 
meeting of one of these societies directed that 
40Z. should be sent to a bank, and that the 
prisoner, one of the trustees, should take it. The 
money was handed by the treasurer’s clerk to the 
prisoner, who misappropriated it : — Held, that he 
could not be convicted as a bailee, or under a 
common count for larceny, of stealing the 40Z. 
as the money of the treasurer. Re(j, v. Loose, 
Bell, C. C. 259 ; 29 L. J., M. C. 132 ; 6 Jur. 
(]>T.S.) 513 ; 2 L. T. 254 ; 8 W. R. 422 ; 8 Cox, 
C. G. 302. 


Property withheld or misapplied— Criminal 
Proceedings.] — ^Where an officer of a friendly 
society is entrusted with property for the value 
of which he has to account, and a deficiency 
exists which cannot fairly be attributed to de- 
preciation and waste, this constitutes a prima 
facie case for the granting of a summons under 
s. 16, sub-s. 9, of the Friendly Societies Act, 
1875. Reg. v. Bennett, 63 L. J., M, C. 181 ; 10 
R. 456. 

Conviction and Order for Repayment — Im- 
prisonment in Default— Subsequent Civil Pro- 
ceedings, ] — Where a person who has under s. 1 6, 
sub-s. 9, of the Friendly Societies Act, 1875, been 
convicted of withholding the moneys of a society, 
and ordered to pay a penalty and repay the 
mone3^s, and in default to be imprisoned, and 
has, in default of repaying the moneys or of 
paying the penalty, suffered imprisonment, he 
cannot afterwards be sued for the moneys in a 
civil action. Vernon v. Watson, 60 L. J., Q. B. 
472 : [1891] 2 Q. B. 288 ; 64 L. T. 728 ; 39 W. 

R. 520 ; 56 J. P. 85— C. A. 

Sum paid for Funeral Expenses of Child under 
Ten Years of Age — Production of Certificate of 
Death.] — A society, whose registration under 
the Friendly Societies Act had been cancelled, 
and which was registered under the companies 
acts, did not issue policies of assurance, but 
collected and entered upon a contribution card 
fortnightly contributions from its members, and 
was liable to pay sums of money upon the death 
of a member for funeral expenses. The society 
was convicted under s. 28 of the Friendly 
Societies Act, 1875, for having paid such a sum 
on the death of a child under the age of ten 
years without the production of a certificate of 
death : — Held, that the words in s. 2 of the Life 
Assurances Companies Act, 1870, “who issue, or 
are liable under, policies of assurance upon 
human life,” must be excluded from the defini- 
tion of “society” in s. 28 of the Friendly 
Societies Act, 1875, as being inconsistent with 
the context ; and that the society fell within 
that definition, and the conviction was right, 
JVewbold Friendly Society y. Barloio, 62 L. J., 
M. C. 124 ; [1893] 2 Q. B. 128 ; 5 R. 435 ; 68 L. T. 
798 ; 41 W. R. 543 ; 57 J. P. 565. 

Embezzlement — Rules in Restraint of Trade.] 

— An officer of a friendH^ society, some of whose 
rules were in restraint of trade, embezzled their 
money : — Held, that rules in restraint of trade 
are not criminal, although they may be void as 
being against public policy, and that societies 
having such rules are entitled to the protection 
of the criminal law for their funds, and conse- 
quently, that he might properly be convicted of 
embezzlement. Reg. v. Stainer, 10 B. & S. 553 ; 
39 L. J., M. C. 54 ; L. R. 1 C. 0. 230 ; 21 L. T. 
758 ; IS W. R. 439. See Farrer v. Close, 38 L. J., 
M. C. 132 ; L. R. 4 Q. B. 602 ; 20 L. T. 802 ; 17 
W. R. 1129. 

And, see Ceimikal Law. 

Reg.Y. Tyree, 38 L. J., M. C. 58 ; L. R. 1 0. C. 
177 ; 19 L. T. 657 ; 17 W. R. 334 ; 11 Cox, C. G. 
241. 

Reg. V. Proud,, L. & C. 97 ; 31 L. J., M. C. 71 ; 
8 Jur. (N.S.) 142 ; 5 L. T. 331 ; 10 W. R. 62 ; 9 
Cox, 0.0.22. 

Reg. Yf. Bren, L. & 0. 346 ; 33 L. J., M. G. 59 ; 
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9 L. T. 

l>iprose, 19 L. T. 292 : 17 W. E. 180 ; 

11 Cox, C. C. 185. 

larceny.]— Where a friendly society had ap- 

CtSl " “w gWltyTf pceuy 
“ney of the society^ He,, v. 2 M. 

C. G. 204: ; Car, & M. 30.). ! 

As to Memher Obtaining Money on False Pre- 
tence.]-fe Ceiminal L-W- 
He,. Y. Dent, 1 Car. & K. 249. 

As to Forgery of Authority to Eeeeive Money 
letoltedTa Bank by a Friendly Society.]- 

179. 

2. COKVENTIOK OF MEETINGS. 

Eeouisition to call Meeting.]-The secretary 
or other officer of a friendly society being sen ed 
with a requisition, duly signed, under 10 Geo. 4, 
0 56 s 9. to c.all a meeting for the purpose of 
altering or rescinding the rules, could not, in the 
exercise of his discretion, ‘'f 

s TTSt^ - ft. ; T'lu,; 

10S5. 


Mandamus.]— A mandamus to the officer 

to sign the notice for convening a meeting under 
1 0 Geo 4 c. 66, s. 9, would not be granted unless 
it appeared' that the requisition provided for by 
the section had been made within a year. Beg. 

V. Aldlum and VnHed Parishes Assurance 
Society^ 2 W. E. 456. 

3. He- Admission of Members. 

Indictmeiit.]-An indictment lies against die 
nresident and stewards of a friendly society, toi 
disobeying an order of justices addressed to thei^ 
to re-admit a member, though it is siyoin that 
the power of doing so is not in the imesi dent and 
the stewards, but in a committee. Bex \ . IT omb 
1 IS: 861 : 9 L. J. (O.S.) M. C. 113. And 
see Bex y. Gilhes, supra, col. 43S. 

4. Eemoyal of Officees. 

Meeting not Legally Constituted.] --At a 
meetiiio’ of a committee of a friendly society, the 
majority of such committee ’-enioyed A. from 
the offibe of treasurer, and appointed B. m his 
'^tead. It apyieared, however, that C., one of the 
members of such committee, did not attend the 
meeting, and had not been summoned thereto 
Held, that such meeting was not legall}"^ consti- 
tuted' and that an amotion and appointment 
made' thereat were, therefore, inyalid. ^mis 

y. Price. 4 C, B. 231 ; 16 L. J., C. P, 169 ; 11 
Jur. 352. 

Waiver or Recognition of Validity.] — 

—Held, also, that the fact of C. not having at- 
tended the meetings of the committee, or taken 
any part in the business of the society for a 
twelvemonth, did not amount, on his part, to a 
waiver of notice. II)* „ . , . a 

Held, thirdly, that the fact of A. being present 
at such meeting, and demanding a poE upon the 


ing. n. 

Mandamus to Restore Secretary. ;“-A i nle 
erranted for a raandamus roquiriiig thb 
trustS^s of a friendly society, ivgistered nmlor 
the Joint Stock Comiuinies Act. f'’ ^'1'".’’*' yj™ 
to restore one, who had been secier, i\ . tu^ hi» 
office. Be,, v. SearU of Oak Brnml ^ 

13 W. E. 724. And see b. C., Pr L. 1. •><>' • 

Collector Wrongfully Dismissed-Property iu 
CoUectiug Books.]-The detendants were,' a, 
Sly society, aid the plaintrli was on.t ut 
some 1,300 persons employed by them, a^ .i u,- 
muneration fixed by the committee' ol; 
nient, to collect the weekly prcuuuins or^ the 
members of the society. Eule 1(> ot the M’CieA s 
enrolled rules provided (inter aha) as 
“ The society shall have an mdimited mnn .ir e 
oollectoi-s. The collectors shall be t.i ms- . 
with books at the society’s expense (tno said 
books to be the property of the society), in "'bich 
they shall enter the names, ages, residences, 
date of entrance and premiums or all the 
members they may collect from . . - It any 
collector resign or be dismissed, he ‘^ball deht a 
up all ... • collecting books . . • • bein^ the 
property of or belonging to the society, to the 
treasurer, agent, or any other person or P«'.sons 
duly authorised to receive the saine.^ It was 
the usual practice for a person desiring to be- 
come a collector of the society to purchase the 
col' ectine book of a collector desiring tu resign, 
anri the bargain between them for the sale and 
purchase ofYhe book, though made outside the 
society, was recognised by the society. In ac- 
cordance with the said practice the plamtiff 
purchased for 135f. the colleoting book ot one 
.1. a collector, and paid that sum to J. with the 
knowledge and approval of the society s secre- 
tary. and was thereupon appointed, a coUeetoi in 
J.’s" place and district. A few months after- 
wards, with their knowledge and approval, ho 
purchased and paid 50 i. for the collecting book 
of K., another collector. In the first pa.cre ot 
each book was the usual printed notice, ■' 1 he 
collector shall he furnished with books at t lie 
society’s expense. Such books to be the soeien s 
property,” and on the hack of each book, as was 
the usual practice, there was primp'd the plain- 
tiif’s name. “ M. Ellwood,” and also tlio deten- 
dants name. The plaintih' was siihsoqib.-iiny 
dismissed from his oltice of collector, and in an 
action by him in the Liverpool passage court to 
recover danias'es from the defendants, tor wrong- 
ful dismissal and the detention of his eolleeting 
books, the jury found that he was rigiitiuily <lis- 
nlissed and that he had an. interest in the hioks 
amounting to 50Z., whereiitioii judgment was en- 
tered for the defendants on the claim for wrong- 
ful dismissal, and for the plaintiff as to the 
books for 50?.., damages Is. On appeal from the 
finding and judgment in favour of the piainrith 
it was held, bv the exchequer division (Kelly, 
C.B., and Btephen, J.), overrnliiig that tiiidnig 
and judgment, that the books were the property 
of the society, and that the plaintiff had never 
had any property or any interest^ whatever in 
them recognisable by law or giving' him any 
right of action against the defendants, and that 
the question of his interest in the books ought 
not to have been left to the jury. Ellwood v. 
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Llrerpool Victoria Leqal Friendly Society, 42 
L. T. 694 ; 44 J. P. 5()&. 

Per Stephen,,!. : I-Iad the plainti:ffi been wrong- 
fully dismissed, the fact of his having paid money 
for the i)ooks, in order to obtain the appointment 
of collector, might have been a matter to go to 
the jury for their consideration with regard to 
the amount of damages for wrongful dismissal. 
Ik 

5. Other Gases. 

Eight of Sole Surviving Member.] — The rules 
of a pii\ate s(’>Liet\ ni the nature of a friendly 
society, the iuiuU ot v Inch were furnished partly 
by the nn in];eis and paitly by non-members, 
provided tlut tin inreie^t of the funds should 
alone be a])t»li(‘d towaids its purposes. No pro- 
vision V IS 111 ide toi the ultimate distribution of 
the capir ih A sole simiving member of the 
society filed a bill for payment to her of the 
capital of the fund. It was ordered that the 
income of the fund should be paid to her during 
her life, with liberty to apply at her death, and 
notice of the application to be given to the 
attornev-general. Splllcr v. Maride. 10 Jur. 
(N.s.) 1089 : 11 L. T. 329 ; 13 W. B. 69. 

Notice of Withdrawal of Member.]— By the 
rules of a mutual guarantee society, notice of the 
withdrawal of any of the members was required 
to be given, but no particular form of notice 
was required, nor was it stated to whom the 
notice sliould be given : — Held, that jiarol notice 
of withdrawal given by a member to the agent 
through whom the original contract with the 
society was made was sufficient. Hawthorne^ 
Mv parte, Solvency ^lutual Guarantee Society, 
In re, 31 L. J.. Cli. 625 ; S Jur. (n.S.) 934 ; 6 
L. T. 574 ; 10 W. R. 572. 

Pailure of Objects of Society — IJndisposed-of 
Pund — Charity.] — A society formed for the sole 
purpose of raising by the subscriptions of its 
members, and the fines and forfeitures imposed 
by its rules, a fund to provide annuities for the 
widows of deceased members of the society, and 
subsequently brought under the provisions of the 
Friendly Societies Act, 1829 (10 Geo. 4 c. 56), is 
not a charity, and its funds caiinot, on the failure 
of the objects of the society, be administered cy 
}>res. CuiUKtcli v. Fdtoardi>\ 65 L. J., Ch. 801 ; 
[1896] 2 Ch. 679 ; 75 L. T. 122 ; 45 W. R. 99— 
C. A. 

The members of such a society are not in the 
position of cestuis que trust as regards the 
society, but are persons wlio have entered into a 
contract witli the society that on their making 
certain payments their widows should receive 
certain benefits out of the funds of the society, 
and that being the only destijiation of the funds 
of the society there cannot, on the failure of the 
objects of the society, be any resulting trust of 
the funds remaining unexpended in favour of 
the representatives of the deceased members, 
and such funds must go to the crown as bona 
vacantia. Ih. 

Application of Bequest— Cy pres.]— A 

friendly society formed to provide a fund for sick 
and distressed members, their widows and chil- 
dren, and receiving voluntary donations, is a 
charity, where the rules show that poverty is a 
necessary ingredient in the qualification of appli- 
cants for the benefits of the society. Buclt, In 


re, Bruty v. Ilachey, 65 L. J., Ch. 881 : [18961 
2 Ch. 727 ; 75 L. T. 312 ; 45 W. R. 106 ; 60 J. P. 
775. 

If a legacy is given to such a society which 
has not ceased to exist at the date of the testa- 
tor’s death, hut which has only one amply 
secured annuitant with a claim upon its funds, 
such legacy will not lapse, but will be applied 
cy pres. CnWiach v. Fdwards, supra, distin- 
guished. I h. 

And see Pease v. Pattinsop, 32 Ch. D. 154, 
supra, col. 433. 

Indorsed Receipt by Friendly Society.] — T. 

mortgaged his property first to a friendly society 
and then to a bank. Afterwards T. applied to a 
building society for an advance. The building 
society, without notice of the second mortgage, 
paid off the first mortgage, and made a further 
advance to T. The friendly society reconveyed 
the property to T. by means of a regular convey- 
ance, and on the same day T. executed a mort- 
gage to the building society Held, that the 
building society was entitled to the legal estate 
and to priority over the bank for the whole 
advance. Pease v. Jaelmn (37 L. J., Ch. 725) ; 
and Robinson v. Trevor (53 L. J., Q. B. 85), 
distinguished. Carlisle BanMng Co. v. Thowp- 
son, 28 Ch. D. 398 ; 53 L. T.'llo; 33 \\G B. 
119. 

Discharge of Mortgage by Receipt Indorsed.] 
— See Act of 1896, s. 53. 


D. ABBITBATIONS. 

Statute.] — Act of 1896, s. 68. 

Dispute between Society and Members.]— A 

claim by an administrator on a policy of life in- 
surance granted to the intestate by a society en- 
rolled under 10 Geo. 4, c. 56, and 4 &: 5 Will. 4, 
c. 40, is not “ a dispute between the society and 
a member, or person claiming on account of a 
member,” within 10 Geo, 4, c. 56, s. 29, which re- 
quires such disputes to be determined by arbitra- 
tion. Kelsall V. Tyler, 11 Ex. 513 ; 25 L. J., E.v. 
153. 

Before Jul}’’, 1855, when the 18 & 19 Yict. c. 
63 came into operation, the treasurer of a 
friendly society received, as such, certain moneys, 
the balance of which he failed to pay over to the 
society’s trustees, and to recover which they 
after that date brought an action : — Held, that 
whether the case was governed by 10 Geo. 4, c. 
56, or by IS & 19 Viet.' c. 63, the action lay for 
that their claim was not a dispute between the 
society and the treasurer in his capacity as an in- 
dividual member of it, which disputes alone were 
required by either statute to be dealt with under 
the society’s rules, and otherwise than by action, 
Sinden v. Banltes, 3 El. &; El. 623 ; 30 L, J ., Q. B. 
102 ; 7 Jur. (N.S.) 910; 3 L. T. 775; 9 W. B. 
415. 

Expelled Members.] — Where deposits are made 
in a savings bank by a benefit society, of whom a 
part has since been expelled by an order of a 
magistrate who had no authority to interpose, 
the managers of the bank are not compellable, 
upon the application of the members so illegally 
expelled, to appoint an arbitrator to settle dis- 
putes as between such managers and the de- 
positors. Bex V. Witham Savings Bayilt, 3 N, & 
M. 416 ; 1 A. & E. 321 ; 3 L. J., M. 0. 85. 
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Trustees-l-SiMe 9 Geo. 4, o. 92, an action dispnte tTi? ailteatln*® oom° 

does not lie against a tmtee of ® mHtee made an award, but were guilty of mis- 

In case of disputes, the only of pioceedm^ , in the course of the arbitration 


-jyi ; L iVi. is:; DC. U‘tu , x matter, as it could not oe saiu tuctu — 

roTinsel 1— It is competent to arbitrators under been “ no decision within 7 

thfTSlly SocieVV to decline to hear CO of the Fnendly 

counsel Semble, that all arbitrators have a Ora7it (II Q- b> • _ ,‘=’1 . ngDIl 1 Q. B. 

Mrw.mip.en v. NottlnaJuim Gale- Billhinhani, B. J., M- . 1 L ^ 


counsel. Demme, guci-u 

like discretion. Macqueen y , Mttmoham CaU- 

(Ionian Society, In re, 9 C. B. (n.S.) 793. 


(j(ram titt h- noaii 1 A P. 

BillhiyJuMrh 6'd L. J- 

107 ; 9 B. 79 ; 69 L. T. 648 ; 42 W . K. 217 , .nS 
J. P. 181— C. A. 


Arbitration Clause-Dispute between Mem- of Proceedings-Second Wife of Member. ] 

bers-^Eigbt to bring Action.]-A rule ot Ke the X of a frieiully society pro- 
registered friendly society povid^^^ ^de that “if any dispute shall arise iietween 

enceto arbitration of all disputes which mjht umler 

arise between any member- or P^Xt “u^Xthl “LSr and the officers of the society, it shall 
under or on account ’ a , * referred to arbitration,” procccilnigs in an 

trustees, treasurer, or other officei of the ■ declaration that the wile of a 

jnittee thereof :-Held, that this did notmelude acton ^ LS to be enrolls I on the books 
the case of a member who had been expel oc (a < 5 ooietT and for an iiiinnetion to restrain 

he alleged wrongtuUy) from membersh^ of a ® from r aying away its funds in a 


Exclusion of Member— Member “ IgahSfa ma^Se foHssuingirwnrrant of ffis- 

not more than six months ceased to be a mem- ? r i^m, upon a previous order of two 


Affirmed in C. A. 


not more than six months ceased to be a mem- bim, upon a previous order of two 

ber.”]— The addition of the words “or any person Xbstrates for thebelief of a member, in pur- 
aggrieved who has for not more^ than six months ‘ = » go Q.gQ_ 3 g. 54 g. 15 ; — Held, that the 

ceased to be a member a registered society, or maintained ; it appearing on 

any person claiming through such person a^- treasurer made nc 


any person claiming through such person a^,- < ^ ^j^g treasurer made no 

grieved,” inserted by s. 10, sub-s. 1 of the . ^ magistrate’s jurisdiction not 

Friendly Societies Act, 189o, in s. 22 of X® uaytoo- ’been questioned at the time, and the 

Friendly Societies Act, ISTii, dora X„2tinu treasurer having neglected to present to his notice 

within the scope of the last-mentional section society which directed all disputes 

any disputes which were not previously iiuthin ® ‘ eii its members to be referred to arbitra- 
it, but W enlarges by six monto the time tor rule was confirmed by s. 16, 

the decision of disputes within the meamng of Hie award was made conclusive, with- 

the section. A dispute, therefore, as to wilder " J beinc^ subject to the control of the magis-' 
a person aggrieved is a member of a registered ireT%X, 10 Moore, 376; 3 Bing. 

soW is not within s. 22 of the Frilly L J (0 S.) C P. 169. 

Societies Act, 1876, as amended by s. 10,sub-s. 1, < 8,6 L,. J- 

. . .r- . ’n _ A ions Imr . 1 vJj-)/) PAnT?. 


DUUlCblCB J , T , ' -I ”» 

of the Friendly Societies Act, 189.5— repealed by Maintenance of Pauper.]— Poor 

s. 107, but re-enacted by s. 68 of the Friendly v. BieJiarcUon, 63 L. J., M. C. 212 ; 

Societies Act, 1896— so as to require to be decided r^gg^n ^ q. B. 323 ; 10 R. 338 ; 70 L. I. 80o ; 
in manner directed by the rules of the society, w. R. 540 ; 58 J. P. 640. 
hut remain within the jurisdiction of the comte jrjBKDlOTION OF JUSTICES. 


llUb XCIilOliAAO niOiiiOJ. VliV.. J*-- * 

of law. Willis v. Wells, supra, and PreMice v. 
Londoa (44 L. J., C. P. 3'53 ; L. R. 10 C. P. 679 : 
33 L. T. 251) approved. PalUser v. Dale, 66 
L. J., Q. B. 236 ; [1897] 1 Q. B. 257 ; 76 L. T. 14 ; 
45 W. R. 291—C. A. 

Motion to Set Aside Award— Jurisdiction of 
High Court.]— The appellant, a member of a 
friendly society, having met with an accident, 
applied to his society for relief. His claim was 
refused, and under the rules of the society the 
dispute was referred to arbitrators, who decided 
against him :— Held, that the high court had 
no jurisdiction to interfere in the matter. 
Gollings and Tvadesinen^s Friendly Soeiety, In re, 
64L. t. 775. 

Misconduct of Arbitrators— Jurisdiction of 
Justices.] — The rules of a friendly society pro- 
vided that all disputes between a member and 
the society should be decided by an arbitration 
committee, subject to an appeal to district 
arbitrators, and a further appeal to final arbi- 
trators, whose decision should be binding and 
- conclusive on all parties without further appeiil. 


42 iv. R. 540 ; 58 J. P. 640. 

1 >SVe infra, Jurisdiction of Justices. 


E. ACTIONS BY AND AGAINST. 

1. Who may Sue and be Sued. 

Statute.] — Act of 1896, s. 94. 

Trustees.] —Where trustees of a friendly 
society, established under 13 & 14 Viet. c. 115, 
were appointed after 18 & 19 Yict. c. 63 had 
become law : — Held, that it was not necessary 
to send to the registrar the resolution appointing 
the trustees ; and that such trustees were liable 
to be sued for the debts of the society incurred 
before their appointment. Becliett v. Willetts, 
5 W. R. 622. 

Trustees of a friendly society may sue m .a 
superior court to recover from the treasurer of 
the society nionevs received by him and not paid 
over, and they are not confined to the summary 
procedure before justices, provided by IS & 19 
Viet. c. 63, s, 40. Sindon v. BanJics, 3 EL & EL 
! 623 ; 30 L. J., Q. B. 102 ; 7 Jar. (N.S.) 910 ; 3 
i L. T. 775 ; 9 W. R. 4X5. 




PEIENDLY SOCIETY. 


Stewards.] — The stewards of a friendly society 
who were in fact, but not in name, trustees of 
the society, allowed to petition under the 33 
Geo. 3, c. 54 Act by the description of trustees. 
Ileanor Friendly Society^ In re, 1 Beav. 508. 

Secretary,] — By the Friendly Societies Act 
(18 & 19 Viet. c. 63), s. 19, the trustees of any 
society are authorised to bring or defend any 
action, suit or prosecution in law or equity, 
touching or concerning the property, right or 
claim to property of the society. By 21 & 22 
Viet. c. 101, s. 7, in any proceeding under this 
act or the above act against a society, it shall be 
sufficient to make the secretary or other officer 
of the society, at the time of the plaint or 
complaint, the defendant. Proceedings having 
been taken by a member of a society in a county 
court to enforce a claim against tlie society, a 
compromise was come to between tile plaintiff, 
the solicitor of the member, and the society, by 
which the society promised to pay the plaintiff 
certain costs and charges. These costs and 
charges not having been paid, the plaintiff sued 
the secretary of the society in a superior court : 
— Held, that this was a proceeding within s. 19, 
touching the right of the society, and was 
properly brought against the secretary under s. 7. 
F.oherts v. Page, 45 L. J., Q. B. 601 ; 1 Q. B, D. 
476 ; 35 L. T.’325. 

Oil Expulsion of Lodge.] — Disputes arising in 
a friendly society, consisting of several lodges, 
whose rules directed the expulsion of any brother 
who should for a given time neglect to pay his 
dues, all the members of one of the lodges 
refused to pay, and in consequence the lodge was 
expelled, but the legality of their expulsion was 
in question. The remaining members, afterwards 
duly registered but under a new name, appointed 
trustees :~Held, that for the purpose of holding 
the funds of the society, the members so regis- 
tering were the society, and that the trustees 
were entitled to delivery by the grand master of 
the expelled lodge of funds in his hands. Yeates 
V. RoheHs, 3 I)rew, 170; 1 Jur. (n.s.) 319; 
3 W. R. 315. Affirmed, 7 De G., M. & G. 227 ; 
3 W. E. 461. 

Action by Annuitants.] — Society for raising 
an annuity fund for the "members, the rate ’of 
subscription being too low, though the subsisting 
fund was equal to the annuities then payable, 
and no adequate remedy by the articles, inquiries 
were directed, first, to ascei'tain the state of the 
society, the defect of the plan, &c. ; secondly, to 
provide a remedy, viz. by additional subscription 
adequate to the object, by paying the arrears, 
and providing for the present and future 
annuities. Pearce v. Pilfer, 17 Ves. 1 ; 11 
E. E. 1. 

The Association called Odd Fellows.] — Bill by 
certain members of a lodge of the association 
called Odd Fellows, against the chief officers of 
the association, the grand master and secretary 
of the district, some members of the lodge who 
had differed from the plaintiffs, and the lodge 
trustees, who had in their hands a sum of money 
arising from the subscriptions ; stating that they, 
the plaintiffs, had been improperly excluded 
from the society, and praying for a declaration 
that such exclusion was void, and for a deter- 
mination as to their rights to the money in the 
hands of the trustees, was demurred to for want 
of equity. Demurrer allowed. Clough v. Rat- 


clife, 1 De G. & Sm. 164 ; 16 L. J., Ch. 476 ; 11 
Jur, 648. 

Injunction.]: — Injunction granted to restrain 
payments by friendly society founded on 
erroneous principles tending to exhaust their 
funds. Reere v. Parhins, 2 J. tSc W. 390. 

Motion to Commit Trustees.] — An in- 
junction was granted against certain trustees of 
a friendly society by name, restraining .them 
from dividing 2,000/., part of the society’s funds, 
among its members. These trustees shortly 
afterwards retired, and others were appointed in 
their place. A fresh resolution was then passed 
by the society for dividing the 2,000/., and this 
was carried out by the new trustees. One of the 
former trustees was present when the resolution 
was passed, and assisted in distributing the 
money. All received their shares of the money, 
but had repaid them. On motion to commit all 
the trustees, old and new, for contempt : — Held, 
on the evidence, that the new trustees had notice 
of the order ; that they and the old trustees, who 
actively assisted in dividing the money, must be 
committed to prison, and the costs of the motion 
must be paid by all. Avery v. Andrews, 51 
L. J., Ch. 414 : 46 L. T. 279 ;'30 W. E. 564. 

Usury.] — In 1845 a society, called the Frugal 
Investment Society, was established, and a book 
of rules was framed and approved of by the 
barrister appointed under the Friendly Societies 
Act. By these rules it was declared that the 
society should last for one hundred months ; 
that every member should pay 1/. a month in 
respect of each share held by him ; that members 
might be paid their shares in advance upon the 
terms of paying 85. a month by way of interest 
in respect of each share so anticipated, in addi- 
tion to the subscription, and giving security for 
such payments. All moneys which should be 
paid to the society, exclusively of the subscrip- 
tions, were to be divided among the members 
every year. The society consisted of 1 80 members. 
A. took some shares in the society, and received 
the amount of them in advance, and made a 
mortgage of real estate to the trustees of the 
society, for the purpose of securing the sums 
payable by him under the rules. A. paid sums to 
the society, to an amount, however, less than 
the sums so payable. He afterwards filed a bill 
against the trustees, praying that, accounting for 
the sums advanced to him and interest, the 
difference, if any, between this amount and the 
sums paid by him might be repaid to him, by 
the trustees, and that the mortgaged property 
might be reconveyed to him : — Held, that A. 
had, on the bill, no right to relief. Rnrhidge v. 
Cotton, 5 De G. & Sm, 17 ; 21 L. J., Ch. 201 ; 15 
Jur. 1070. 

The above-mentioned loans made to A., under 
the rules of the society, were not usurious. Ih, 

Whether the society came within the Friendly 
Societies Act, or whether it was an illegal one— - 
Qusere. Ih, 

And see I^tdustrial Society. 

2. Loai^ Societies. 

Statute.]: — Loan Societies Act, 1840 (3 cf A 
Viet. G. 110) made ^eiyetual hy 2^ cf 27 Viet. 
(?. 56. 

Actioa by Treasurer pro tern.]— Under 5 & 6 

15—2 
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Will. 4, c. 23, s. 8, an action cannot be main - 1 
tained by the treasurer for the time being on a | 
note given in the form prescribed by the statue 
to secure a loan from the society. Tlvitns v. 
WilUanis, 2 Gr. & D. 621 ; 3 Q. B. 413 ; 11 L. J., 
Q. B. 210 ; 6 Jur. 1012. 

Payment can only be enforced by complaint 
to a justice of the peace. Ih, 


Eule that Surety receive Notice of Default Ch 
before’ Proceedings Commenced.] — To an action 
upon a note, the defendant pleaded that the plain- ^ j 
tiffs were trustees of a loan society ; that he is 
signed the note as surety for money lent by the na 
society to T. ; that it was, at the time of lending it _ 
the money and making the note, agreed in wrrt- joi 
ing, between the plaintiffs, the defendant, T., 
and the society, that if T. should make default G. 
in payment, notice in writing should be given to 
the defendant before legal proceedings should be 
taken ; but that no notice had been given to Se 
him of T.’s default Held, that this plea was rr 
not supported by proof that a book containing ci 
the printed rules of the society (among others, tl: 
one “ upon default by the borrower, the sureties m 
will be written to, and, if the money be not u] 
paid according to such letter, proceedings will si 
be taken ”) was handed to T. (and U*. deducted b 
for it), at the time the money was lent, and si 
before the defendant had signed the note, the e: 
book being unsigned and the note purporting to v 
refer to it. Broton y. Langley, 5 Scott ( n . e .) b 
249 ; 4 Man. & G. 466 ; 12 L. J., C. P. 62. 5 

Plea of Fraud.]— To an action on a note, the 
defendant pleaded that the note was obtained t 
from him by the plaintiffs and ethers in collu- j 
sion with them by fraud, covin and misrepre- s 
sentation, wherefore the note was void in law : j 
—Held, that this plea was not sustained by i 
evidence that the note was given by the defeii- ( 
dant and another as sureties, for a sum advanced i 
to a third person by the plaintiffs, who falsely ( 
held themselves out to the world as a society 
formed and acting under certain rules and re- 
gulations. Green v. Gosden, 4 Scott (N.R.) 13 ; 

3 Man. & G. 446 : 11 L. J., C, P. 4 ; 5 Jur. 1010. 

Bond— Penalty— Fraction of Pound in Arrear.] 

—A bond to a loan society contained a covenant 
for payment, in case of default in the monthly 
instalments, of “ the further sum of one shilling 
for each and every pound of the monthly instal- 
ments which should not have been paid on the 
day when such instalments became due ” 
Held, that such penalty was not recoverable in 
respect of a fraction of a pound in arrear. Three 
Town.H Local Society v. Boyle, 13 C. B. (N.S.) 
290; 7L. T. 276; 11 W. B. 22. 

Investment Unauthorised — Action, whether 
Maintainable.] — The trustees of a friendly so- 
ciety lent out of the surplus funds of the society 
a sum of 300?. to A. on the security of a joint 
and several promissory note made by A., and by 
B. and C. as his sureties. None of the makers ] 
was a. member of the society. C. having died, 
the trustees claimed to prove against his estate 
on the note Held, by Fry, J., that the loan on 
• personal security to a person not a member of 
the society was forbidden by the Friendly So- 
cieties Act, that the transaction therefore was 
illegal, and that as G. had not received any 
money of the society, and the society had no 
claim against his estate except under the con- 


tract the proof must be rejected. But held, on 
appek, that as it was not alleged thaUlie 
\vas borrowed for an illegal purpose, tlie con- 
tract was not illegal, but merely ^nanthomed , 
that it was not competent to the makers ot the 
to aUege by wiy of defence that tte payees 
had no authority to lend the mont> , and ^ 
the proof, therefore, must be aj “"tted Cc/i 
In re, Coltman v. CoUman, i>l L- t;,h. o , U 
Ch. D. 64 ; 45 L. T. 3U2 ; 30 \V . K. 34.. t. A. 


Note given to Two Memhers.]-Whore a note 
is given to two members of a loan society, by 
name, to secure an advance made by the societ>s 
it is not necessary, in suing niioii the I'ote, ^ 
join the whole of the mf“tiers of the six idy. 
Bawden v. Iloioell, 4 Scott (N’.n.) 3.H , J Man. i . 

G. 638 ; 6 Jur. 37. 

Jurisdiction of Superior Courts— Joiut and 
Several Note.] — The 5 & 6 Will. 4, c. 23, autho- 
rised the trustees to lend money niider certain 
circumstances, and to take promissory notes in 
the name of the treasurer as security for repay- 
ment The act authorised a justice of the peace 
upon complaint of the treasurer, to summon 
such partv. and award payment to be entoi’ced 
by distress Held, that the jurisdiction ot the 
superior courts was not thereby taken avi a^ > 
especially in an action brought upon a note, 
which did not appear from the pleadings to have 
been given in respect of a loan. Alhon v. / 

5 Scott (N.R.) 241 ; 4 Man. & G. 421 ; 11 L. J., 

C P 266. 

i ’Oiie of the rules of a loan society directed that 
[ the payment of loans should be secured by the 
. joint promissory note of the borrower and his 

- sureties, but gave a form of note which was 
: joint and several : — Held, that a joint and several 

note was a note made in pursuance of the rules 

- of the society, so as to come within the exemp- 
1 tion from stamp duty created b}’’ 5 & 6 vv ill. 4, 

^ c. 23, s. 7. II). 

F. JURISDICTION OF JUSTICES. 

)*. Statute.]— Act of 189{>, s. 68. 

] Jurisdiction to Enforce Rules.] — A society, 

Lt some of the rules of which were substaiitially 
y those of a friendly society, whilst others related 
g to trade movements and strikes, ^was registered. 

1- under the Trade Union Act, 1871. A inembei 
le summoned the secretary, under s, 2 of tlie 

- Friendly Societies Act, 1875, for non-payment ot 
n a weekly allowance of 12.s\ for sick beneht and 
ee relief, and the justices in petty session made an 

order for such payment : — Held, that the objects 
of the society were not wholly those of a friendly 
society, many of them being in restraint of^ trade, 
er The express reservations in s. 4 of the Tralles 
0 - Union Act, 1871, were therefore applicable : and 
ty accordingly the justices had no jurisdiction to 
lit make the order. Old v. Bohson, 59 L. J., M. 0. 
oy 41 ; 62 L. T. 282 ; 38 W. E. 415 ; 54 J. P. 597. 

U’S 

id, Chauge of Rules— New Rules Void.]— The 
Ite rules of a friendly society established in 1817, 
on were duly made and confirmed at the sessions 
of under 33 Geo. 3, c. 54. Afterwards some new 
io- rules were madei but they were neither made 
^as nor confirmed in the manner required by s. 3. 
ny One of such new rules altered the amount of 
no entrance money, and another the amount of 
m- weekly allowance to sick members. A sick 
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member who had entered the society since the 
making of the new rules, and had occasionally 
received relief under them, summoned the 
stewards to petty sessions for non-payment of 
a weekly allowance under the new rules. The 
justices dismissed the complaint, on the ground 
that the old rules had been abandoned, and that 
the new rules were void, and that the society 
therefore was no longer within the statute, so as 
to give them jurisdiction : — Held, that the new 
rules being void, the old rules were not affected 
by them, and that the justices had jurisdiction 
to order payment of a weekly allowance under 
to old rules, and this though the specific claim 
made by the summons was under the new rules, 
and the court made the rule absolute requiring 
them to hear and determine the case. Beg. v. 
Cotton^ 15 Q. B. 569 ; 4 New Sess. Cas. 291*; 19 
L. J,, M. G. 233 ; 14 Jur. 788. 


Assignee of Treasurer.]~~An officer of a 
friendly society, being indebted to the society 
for moneys received on their behalf, resigned his 
office, and made an assignment for the benefit of 
his creditors. The assignee received from the 
estate more than the balance due to the society, 
but refused to pay it over. No specific money 
belonging to the society was proved to have come 
to the hands of the assignee : — Held, that the 
assignee was not liable to be proceeded against 
before justices, under 18 & 19 Viet. c. 63, s. 24. 
O' Donnell, Dx parte, 35 L. J., M. C. 99 ; L. R. 1 
Q. B. 274 ; 14 W. R. 83. 


As to Locality.] — Though the meetings of the 
society were held at Leeds, yet as the society 
was open to country members, and A. himself 
resided at Wakefield, where the circumstance 
occurred which was the ground of his expulsion, 
the justices of the West Riding had, locally, 
jurisdiction to determine the matter. Beg. v. 
Grant, 14 Q. B. 43 ; 4 New Sess. Cas. 13 ; 19 L. 
J., M. C. 59 ; 13 Jur. 1026. And see Sliargj v. 
As'pinall, 10 B. & C. 47 ; 5 Man. & Ry. 71 ; 8 
L. J. (O.S.) M. 0.70. 


Orders — In Excess.] — The 33 Geo. 3, c. 54, s. 
15, which authorised justices, on complaint made 
on oath by any member of a friendly society, 
“ to hear and determine in a summary way the 
matter of such complaint, and to make such 
order therein as to them shall seem just,” gave 
them no jurisdiction beyond the actual matter 
of the particular complaint made. There- 
fore, where a sick member complained that the 
steward refused to pay him his arrears of allow- 
ance, and the justice ordered that the arrears 
and costs should be paid, and that the com- 
plainant should be continued a member : — Held, 
’ that the justices had exceeded their jurisdiction 
in making the latter part of the order, and that 
the stewards were not bound to obey it. Bex v. 
Soper, 5 D. & R. 669 ; 3 B. & C. 857. 


payment ; he has no jurisdiction to order pay- 
ment in a certain time from making the order. 
JParlier v. Bougliey, 3 B. & S. 43 ; 31 L. J., M. C. 
272; 9 Jur. C1T.S.) 118, 


Distress Warrant.] — The steward of a friendly 
society, not having paid money in obedience to 
an order of two justices, under 10 Geo, 4, c. 56, 
s. 28, the justices, without further summons, 
issued a distress warrant, under which his goods 
were seized : — Held in an action of trespass, that 
the seizure was not justified by the statute. 
Hammond v. Bendyslie, 13 Q. B. 869 ; 3 New 
Sess. Cas. 619 ; 18 L. J., M. 0. 219 ; 14 Jur. 62. 


For Payment of Money.] —An order of 

justices upon a party, requiring him to pay money 
to a person claiming it as member of a friendly 
society (under 49 Geo. 3, c. 125, s. 3), must find 
in direct terms that the person applying is a 
member, that he is entitled to the money, and 
that the party against whom the application is 
made is, at the time, an officer of the society. 
Day V. Mng, ^ A. & B. 359 ; 6 N. & M. 845 ; 2 
H. & W. 178 ; 5 L. J., M. 0. 130. 

An order for payment by a justice of the peace, 
under 3 & 4 Viet, c. 110 must be for immediate 


Power as to Statement of Case.] — When, by 
the rules of a friendly society, disputes between 
the society and a member are to be referred to 
justices, such justices have no power to state a 
case under 20 & 21 Viet. c. 43. Overruling Beg. 
V. Lamd>ard. (L. R. 1 Q. B. 388). Callaghan v. 
DoUixen, 38 L. J., M. C. 110 ; L. R. 4 C. P. 288 ; 
21 L. T. 827 ; 17 W. R. 733. 

Where, by the rules of a friendly society, dis- 
putes between the society and a member are to 
be referred to justices, pursuant to 21 & 22 Viet, 
c. 101, s. 5, such justices may be compelled to 
state and sign a case. Waits v. Kent JJ., 35 
L. J., M. C. 190; 14 L. T. 448. 8. C., nom. 
Beg. V. Lamlard, L. R. 1 Q. B. 388 : 14 W. R. 
680. 

Where the secretary of such a society is sum- 
moned as such secretary before justices to answer 
a complaint against the society, the society is 
substantially the appellant for the purpose of 
procuring a case to be stated. Ih. 


Finality of Decision.] — The decisions of 

justices on disputes between members of friendly 
societies referred to them under 21 & 22 Viet. c. 
101, s. 5, are final. Callaghan v. DolUren, 38 
L. J., M. 0. no ; L. R. 4 C. P. 288 ; 21 L. T. 827 ; 
17 W. R. 733. 


Rules containing Power to Settle Disputes 
by Arbitration.] — The provisions of s. 30 of 38 
& 39 Viet. c. 60, apply to all friendly societies, 
not only to friendly societies receiving con- 
tributions by means of collectors at a greater 
distance than ten miles from the registered 
office of the society. Consequently, though 
the rules of a friendly society provide for the 
settlement of disputes between the society and 
members by arbitration, a court of summary 
jurisdiction has notwithstanding, under sub-s. 10 
of s. 30, jurisdiction to decide such disputes. 
Holt, In re, Tlrdted Patriots Dene-fit Society, 
In re, 48 L. J., M. G. 55 ; 4 Q. B.* D. 29; 39 
L. T. 622 ; 29 W. R. 339. 


Appeal from Award.] — On a dispute 

between the members of a friendly society and 
A., whom they had expelled, the arbitrators 
appointed by the rules of the society made an 
award that A. should be expelled the society. 
A. thereupon made a complaint to a justice of 
the peace, under 4 & 5 Will. 4, c. 40, s. 7, that he 
had been wrongfully expelled, and that arbi- 
trators had been appointed who had neglected 
and refused to make any award. And two jus- 
tices, by their order, after reciting the complaint, 
adjudged that “ all and singular the allegations 
were true,” and ordered that A, should be re- 
instated in the society Held, that the state- 
ment in the order that the arbitrators had 
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.neglected to make dW ^dtoct^ditputes to^be refen-ed to 

■but that on motion to quMh the ^ T? ^ei^g a rule that such disputes should be 

tices, the circumstances under which the awaid (““ebe g appointed by the 

was made might be gone into on aftdavit iJ<|r. ftnauy O' seoretaiy of the society was 

T. em«t,UQ.B.t 3 ; 4 NewSess.Cas.l3 , 19 a magistrate to answer the 

C. 59; 13 Jur.1026. „= to comolaint of having unlawfully refused to pay 

There were contradictory ?i money^and theYules of the society were put 

whether the arbitrators wrongf^y in cadence, but the magistrate’s attention was 

hear evidence on the part of A. .—Held, that i ^ jjd not 

there being sufficient evidence direct Lputes to be referred to justices, and an 

conclusion at which the justices ^ jn^de for the paymeiit of the mobey, 

was to be presumed they were r ^ having been obtained for a certiorari 

"t.i/U .!.« .„h .... .to “„SS “.fiSd,” S" ‘ "to 

ment, that the arbitrators had neglected^ inpeBant in not directing the magistratesat- 

an award, and that the order of the justices was appemn^^ directing 

therefore good. Ib. disputes to he referred to justices, d^entitlcd 

_ Where Award Conelusive.]-The rules of him to the writ ; mid 
a society enrolled under 10 Geo. 4 c 56- P~- 20 L. T. 

vided for the election of nine arbitrator at the In n, uuc j 

first meeting ; and when a dispute should aiise, 972. 

Wd to act and others having left the neigh- iiaving refused so tb do because tne seutu i 
b?urliood, at’ a meeting duly called to the pur- ^e ^ocioty r^f ^ ^Xty 

E«i*, r.pSSrrhrih^Sto..: .«p. ». 

S .“Sion Telmod to ..■W..«lo... A. . 3 . 4 Viol c 110, J.w.v.Xm™, li 1. I- 

meeting for the purpose of the reference, in 629 ; 14 W. E. 329. 

October, D. refused to draw five names, but 


offered to refer the dispute to five of the six 
arbitrators who were then present, iins was 
assented to, and the arbitrators made an award 
confirming his expulsion. On the Ibth ot Janu- 
ary, 1853, D. made an application for anothei 
reference, to which the society agreed. At 
the meeting held for that purpose on the 2otii 


G JURISDICTION OF THE COUNTY 
COURT. 

Statute.]— Act of 1896, s. 68. 


reterence, to wniou luc owvi.v.vj - 

the meeting held for that purpose on the 2oth According to District.]— A county coint oi 
of February, when the names ot the nine ^ny distiict in which any usual busme^s 
arbitrators last appointed were ready to be f^giidly society is situated, and n^^^ 
placed in a box that D. might draw out five, principal place of business is 

he refused to proceed with the reterence. In iurisdiction under 18 & 19A ict. c (.)3. 

March, 1853, he obtained a summons under Sicli and. Ikmal boculyirtj^t. ^ 

4 & 5 Will. 4, c. 40, s. 7, to have the dispute 50 ; L. R. 3 U. R. 21 ; 1^ L. I- 

decided by justices. On the hearing, the ]uris- 

diction of the justices was objected to on tlie ^ 

ffround of the former award and proceedings. persons Interested.] — The trustees of a bunal 
D. contended that the existing arbitrators had Py tpe constitution of the society 

not been legally appointed, and therefore that cannot be members, are not persons 

the justices had jurisdiction. ^ The justices oiterested within s. 41 of 18 and 19 Viet, 
decided that they had jurisdiction, and made enable them of their own accord to 

an order for the reinstatement of him as a proceedings against the society m tiie 

member of the society Held, that the justices ^p^ purpose of coiitrollmgthem 

had no jurisdiction to make the order ; that proposed alteration of their rules, 

s. 27 of the 10 Geo. 4, c. 56, had been sj-'^^stan- 2 C. B. (N.s.) 796 : 2'i L. J., 0, 1 . 

tially complied with, on the appointment of the ^262. 

second set of arbitrators, who had authority to 

decide the dispute; and that ttor award in a ^« io-amation— Dispute as to Provision.] — 
October, 1852, wa^ as against D , ooncl^ - . A ^ haying agreed 

■ ,^«^ 7: <5 El. A HI. 363, 2.3L.J.,M.u of the society with ano^^ 

can be shown th^ snch award IS a nullity, claims^ filed carrying •mto_ efiect 

Zong,I!aij>arte, A 18. amalgamation, and obtained a reoeiyorto 

n-hipn+iATt tiot taken 1— But when a dis- the assets of the society, although the resomtion 

TheTt^roffiom- ortlifsoJtoy a-ppLlto a 
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writ of prohibition to restrain the proceedings 
in the county court : — Held, that the county 
court had no jurisdiction to interfere with the 
action of the society until the special resolution 
had been passed and confirmed, and a writ of 
prohibition was ordered to issue. Jones y . Slee^ 
55 L. J., Gh. 908 ; 32 Ch. D. 585 ; 55 L. T. 129 ; 
U W. R. 692 ; 51 J. P. 83— C. A. 

Dispute — Society and Member — Appeal from 
Branch to Society.] — By the Friendly Societies 
Act, 1875 (38 & 39 Viet. c. 60), s, 22, dis- 
putes between members of a registered 
friendly society and the society are to be 
decided in manner directed by the rules of 
the society. By sub-s. (<^), where no decision 
is made on a dispute within forty days after 
application to a society for a reference under 
its rules, the member or person aggrieved may 
apply to the county court, which may hear and 
determine the matter in dispute. A member 
of a branch of a friendly society, having been 
excluded therefrom by the branch committee, 
appealed, under the rules of the branch, to the 
general committee of the society, who failed 
to decide the dispute within forty days after 
application : — Held, that the appeal was a 
“ reference ” within the meaning of the sub- 
section, and that a county court had jurisdiction 
to hear and determine the matter in dispute. 
Heg. V. Ckttley, or Meg, v. Northampton County 
Court Judge, 19 Q. B. D. 491 ; 57 L. T. 108 ; 
35 W. R. 717 ; 52 J. P. 38. 

Committee and Members.] — A county 

court has jurisdiction to determine a dispute 
between the committee of management of a 
friendly society and any of its members, as to 
the propriety of the mode of convening, and 
the manner and place of holding, special general 
meetings for the purpose of altering or amend- 
ing the rules of the society. Hoey v. M'Farlane, 
4 C. B. 718 ; 4 Jur. (N S.) 785. 

Members and Trustees.] — Semble, that 

where a dispute has arisen between a member 
and the trustees of a friendly society, for the 
decision of which a specific tribunal is provided 
by the rules of the society, the jurisdiction of 
the county court is ousted hy 18 k 19 Viet. c. 63, 
s. 4. Denton v. 3£arshall, 1 H. & C. 654 ; 32 
L. J., Ex. 89 ; 9 Jur. (n.s.) 337 ; 7 L. T. 689 ; 
11 W. R. 268. 

Buies not Inrolled.] — A friendly society in- 
rolled its rules in 1832, under 10 Geo. 4, c. 56, 
and shortly afterwards framed new rules, which 
wmre never inrolled or certified. In an action 
in a county court, by a member against the 
stewards, for sick pay : — Held, that the society 
was a subsisting society under the original rules, 
by virtue of the 18 A 19 Viet. c. 63, s. 2 ; and, 
consequently, that the county court had jurisdic- 
tion. MeredUli v. Whittingham, 1 C. B. (n.S.) 
216. 

— ITot Certified Buies.] — Under 18 A 19 
Viet. c. 63, s. 44, a county court has not jurisdic- 
tion where the rules of a society which have not 
been certified are deposited with the registrar 
after the dispute arose, but before the plaint is 
entered in the county court. Meq, v. Tr afford, 
7 El. A Bl. 339 ; 26 L. J., Q. B. 95': 3 Jur. (N.s.) 
387 ; 5 W. R. 294. 


When Befereuee to Members Compulsory.] — 

Where, by the rules of a friendly society, dis- 
putes between members and the trustees may be 
referred to the arbitration of a certain number 
of the committee, a dispute, which afiects the 
interest of aR the individual members of the 
society, arising between some of its members, 
who are also members of the committee, and the 
trustees, where the question is not one which 
necessarily requires that recourse should be had 
to a court of equity, such dispute cannot be re- 
ferred to the judge of the county court under 
13 & 14 Viet. c. 115, s. 22, but must be referred 
to other members of the committee. Grirtham v. 
Card, 7 Ex. 833 ; 21 L. J., Ex. 321. 

Where a dispute arose between two of the 
members of the committee of a friendlj’- society 
and the trustees, touching the distribution of a 
fund in the hands of the latter, and by one of 
the rules of the society it was ordered that 
disputes were to be referred to such members 
of the committee as should not be personally 
interested in the matter : — Held, that the judge 
of the county court had no jurisdiction in such 
case, and the court granted a prohibition against 
further proceedings in a plaint issued out of the 
court over which he presided. II), 

Reinstatement of Member.] — A rule of a 

friendly society provided that a dispute of any 
kind whatsoever, arising under the rules, should 
be referred to a committee. By another rule 
any member in the receipt of the gifts of the 
society being found imposing on the society was 
to be expelled. A member of the society, in the 
receipt of pay, was charged with receiving full 
when he was only entitled to half pay, and the 
matter being referred to a committee, he was 
expelled, but wdthout being heard before the 
committee. The county court has jurisdiction, 
under 18 A 19 Viet. c. 63, ss. 41, 42, to order him 
to be reinstated, if he has been improperly ex- 
pelled. Wooldridge, Ex parte, 1 B. A S. 844 ; 31 
L. J., Q. B. 122 ; 8 Jur. (N.S.) 696 ; 5 L. T. 609 ; 
low. R. 250. 

Winding-up — Right of Appeal — ^Rules.] 

— In the case of an unregistered society under s. 
30, sub-s. 10 of the Act of 1875 (explained by 42 
Viet. c. 9), the right of appeal to a county court 
or court of summary jurisdiction overrides any 
rules of the society to the contrary. Knoioles v. 
Booth, 32 W. R. 432. 

Dissolution on Award of Chief Registrar — . 
Jurisdiction of County Court to Vary or Set 
Aside.] — There is no jurisdiction in the county 
court way of appeal on the merits, under s. 
25, sub-s. 8, clause (^d') of the Friendly Societies 
Act, 1875, from an award of the Chief Registrar 
of Friendly Societies dissolving a society : — 
Semble, the Treasury Regulations and forms 
framed under s. 38, so far as they assume the 
existence of jurisdiction in the county court, are 
ultra vires. Wilmot v. Grace, 61 L. J., Q. B. 
498 ; [1892] 1 Q. B. 812 ; 66 L. T. 287 ; 40 W. R. 
350 ; 56 J. B. 392. 

Appeal— ‘‘Application to County Court.”] — 

By s. 22 of the Friendly Societies Act, 1875, dis- 
putes between members of a friendly society 
and the society or its officers are to be decided 
in manner directed by the rules of the society, 
and by sub-s. (d), “where the ruleB contain no 
direction as to disputes, or where no decision 
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is made on a dispute within forty days after 
application to the society for a reference undei 
its rules, the member or person aggrieved may 
apply either to the county court, or to a court 
of summary jurisdiction, which may hear and 
determine the matter in dispute” :~-Held, that 
the application to the county court contemplated 
by sub-s. Qd) must be taken to be an application 
in the form of an action commenced in the 
county court, and not a reference to the county 
court judge sitting as an arbitrator, and that 
there was an appeal from the decision upon 
such application to the high court. WiUimson 
V. Jaffqer^ 57 L. J., Q. B. 254 ; 20 Q. B. ID. j 
58 L.'T. 487 ; 36 W. R. 169; 52 J. P. o33. ! 
See Schofield v. Vause^ 36 ' W. R. 170, n. 

C. A. 

Certiorari.] — The provisions in the 

Friendly Societies Act, 1875 (ss. 22 {d) and 30, 
sub-s. 10), for the reference of all disputes 
between the society and its members to the 
county court, are permissive only, and not 
peremptory ; and therefore there is, in a proper 
case, jurisdiction to remove to the high court by 
certiorari proceedings in an action commenced 
against a friendly society by one of its members. 
Bmial Liver Friendly Society, In '/r, 56 T.. J., 
Ch. 821 ; 35 Oh. D. 332 ; 56 L. T. 817 ; 36 
. W. R. 7. 


Scotch Friendly Society.]— By 18 & 19 Viet., ^ 
c. 63, disputes are to be referred to the county 1 
courts, which are to make such orders as the 
Court of Chancery may make ; but in Scotch ; 
frienclly societies the jurisdiction is given to the : 
sherifi. Some members of a Scotch society 
having sought relief before the sheriff, the de* 
fendants pleaded to the jurisdiction, whereupon 
the sheriff directed a case to the Court of 
Chancery, under 22 & 23 Viet. c. 63, to ascertain 
whether the court had jurisdiction in such a case 
in England Held, that the case did not come 
within the statute, and the court declined to 
express its opinion. Brodie v. Johnson, 30 ; 
Beav. 129. | 

H. WINDING UP. j 

Statute.] — Act of 1896, ss. 78 — -83. 

By Consent.] — Under 10 Geo. 4, c. 56, s. 26, a 
friendly society may be dissolved, with the con- 
sent in writing of five-sixths in value of the 
members, without convening a general meeting, 
as required by s. 9, for the alteration or repeal 
of any of the rules. Eclipse Mutual Benefit 
Ajisociation, In re, 1 K. &; J. 30 ; 2 Eq. R. 221 ; 
23 L. J., Ch. 279 ; 2 W. R. 113. 

A petition cannot be presented under this act 
for the purpose of appointing a person to assign, 
in the name of a trustee, property belonging to 
a friendly society wdiich has been dissolved. 
S. C., Kay, App. xxx ; 2 Eq. Rep. 318 ; 23 L. J., 
Ch. 280 ; 2 W. R. 311. 

The court will not enjoin a society from dis- 
solving itself where a great majority of its mem- 
bers agree to such dissolution, notwithstanding 
a nile, that if “ three agree to hold the society it 
shall not been dissolved.” Waterhouse v. Mcrya- 
9 L. J., (0.8.) Ch. 272. 

Infant Members — Bight to Dissolve — Consent 
of Governing Committee.]— A friendly society 


was formed as a juvenile branch of another 
societv under the Friendly Societies Act, 
and consisted entirely of intanfs hetween ^the 
ages of six and eighteen. Rule 3 of the society 
placed its government in the hands of a com- 
mittee of management appointed by the pai'ent 
society. The members of the juveude society 
being reduced to six in number, signed through 
their guardians an instrument of 
a view" of dividing the assets: Held, taat r. 6 
w"as not a mere rale of management, nut pre- 
cluded the members of the society from dissolving 
w"ithoiit the consent of the committee, winch had 
not been obtained : Held, also, that the trustees 
of the society could, under s. 21, su)>-s. 1, the 
Friendly Bocieties Act 1S75, maintain an action 
for declaring the instrument of dissohitiun void. 
Budd V. James, 65 L. J., Ch. 781 : [1^96j - ^ 

554 ; 74 L. T. 714 ; 60 J. P. 628—0. A. 

Jurisdiction — County Court.] — A friendly 
society must first be registered under 25 & 26 
Viet. c. 87, and then w'ound up in a comity 
court. Midland' Counties Beuefit Build iny 
Society, In re, 4 De G. J. S. 468 ; 33 L. J., Ch. 
520, 739 ; 12 W. R. 661. 

Compulsory Winding-up Under Companies 
Act.]— The court has jurisdiction, under s. 199 of 
the Companies Act, 1862, to wind up compul- 
sorily, as an unregistered compmiy, a society 
, registered under the Friendly Societies Acts, 
^ but not registered under the Companies Act, 
i 1862. Independent Protestant Loan^ Fund 
I Society, In re, Moi'ton, Ex parte, [1895] 1 Ir. 
i R. 1. 


Bight of Members to obtain Winding-up 
Order.]— Members of a friendly society who have 
given notice of withdrawn! of deposits are not 
in the same position as outside creditors, and are 
not entitled ex debito justitiie to obtain an order 
for w"indirig-iip ; but ‘where the circumstances, 
in the opinion of the court, make it just and 
i equitable so to do, the court vill order such a 
j society to be wound up. Ih. 


Loan Society. ]- 


societv held to be 


w^ithiii the Winding-up Act, 1849. Sherwood 
Loan Society, In re, 1 Sim. (N.s.) 165 ; 20 L. J., 
Ch. 177. But see Crown and Cushion Loan 
Fund Society, In re, 14 Jur. 874. 

On a creditor’s petition for the winding-up of 
an unregistered loan society, formed under 3 & 

4 Viet. c. 110, the members of wOiich formerly 
exceeded seven in number, but w^ere now only 
four : — Held, that, having regard to ss. 199 & 200 
of the Companies Act, 1862, a wunding-up order 
could not be made wdien the number of members 
had at the date of the petition fallen below* seven. 
Bolton Benefit Loan Society, In re, Coop v. 
Booth, 49 L. J., Ch. 39 ; 12 Ch. D. 679 ; 28 
W. R. 164. 

Liability of Sharebolders-Set-off.] — The 

plaintiff, the official liquidator of a co-operative 
loan society, registered under the 3 &; 4 Viet. c. 
110, w"hich''had been ordered by the Master of 
the Rolls to be w"Ound up as an unregistered com- 
pany under the Companies Acts, 1862 and 1867, 
and the proceedings transferred to the county 
court, brought an action in the county court 
against the defendant, wdio had been a share- 
holder in the society, for 14Z., the balance due 
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Tipon a bond or note, repayable by weekly instal- 
ments. By one of the rales of the society it was 
provided that members who were borrowers 
conld not withdraw their deposits until the loan 
was repaid. Before the date of the loan the 
defendant had given the notice required by the 
rules of the society to withdraw money paid by 
him into the funds of the society amounting to 
21 Z. 13s. The notice having expired, and the 
directors being unable to pay in accordance with 
the notice, they granted the loan of 15^. to the 
defendant. The defendant sought to set off the 
sum of 21Z. 13 a'. against the sum sued for, on the 
ground that having given a proper notice, accord- 
ing to the rules, he was entitled to receive his 
money prior to the loan being made, and had a 
right of action against the society which entitled 
him to set off that amount against the amount 
sued for : — Held, that the defendant was not 
entitled to set off this sum. That the deposits 
had become a portion of the funds of the society, 
and were not specifically applicable to the repay- 
ment of the defendant’s deposits merely by 
reason of the notice. That it was not, in any 
sense of the expression, a debt due to the defen- 
dant, but assets of the societ}’- in the winding-up. 
Further, that the defendant was precluded from 
* setting off this sum under the provisions of the 
Companies Act, 1862. PJdUqjsoji v. Hale^ 43 
L, T. 507 ; 45 J. P. 39. 

Parties— Eecovery of Moneys.] — It having 
been found necessary to wind up the affairs of a 
friendly society and distribute its funds, pursuant 
to the trusts of the deed constituting it, several 
of its members were appointed trustees for that 
purpose ; the moneys to be paid to the trustees, 
of whom the plaintiff was the survivor, were to 
be deposited with certain bankers and carried to 
the account of the society ; the bankers were to 
pay such suras as the two solicitors F. and W., 
by their respective cheques on the bankers, 
countei’signed by two members of the society 
named, should require to be paid. The principal 
part of the fund was distributed in that manner, 
and the balance in the baidvcrs’ hands was 
irregularly drawn out and invested in the names 
of F. and W., and tlie two members appointed to 
countersign the cheques. On a bill being filed 
by the last survivor of the trustees of the fund 
against F. and W., and the personal represen- 
tatives of the two members appointed to counter- 
sign the cheques, praying the restoration of the 
fund by F. and W., with a view to its future 
administration, but not seeking the administra- 
tion of it by the court, an objection for want of 
parties taken by F.’s answer, on the ground that 
all the members of the society ought to be before 
the court, was disallowed. Horsley v. Faioeett, 
11 Beav. 568 ; 16 L. J., Ch. 457. 

Society for relief in sickness, etc., by means of 
a fund raised by subscription of the members, 
considered merely as a partnership, having no 
corporate character. In a suit, therefore, against 
the trustees by some members for an account, 
alleging a dissolution contrai*}^ to the articles, all 
other members must be parties. Beaumont v. 
Meredith^ 3 Yes. & B. 180. ’ 

In consequence of the failure and insolvency 
of a benefit society, there was no officer or board 
in existence who could be made parties to a suit 
by a creditor to obtain payment out of the com- 
pany’s property. The plaintiff having made the 
trustees and one of each class of members parties: 
— Held, that the suit was properly constituted. 


Pare v. Clegg^ 29 Beav. 589 ; 30 L. J., Ch. 742 ; 
7 Jur. (N.S.) 1136 ; 4 L. T. 669 ; 9 W. B. 795. 

Bequest — Cy-pr5s.] — A friendly society is not a 
charitable institution, and therefore the doctrine 
of cy-pr6s will not, on the society being volun- 
tarily dissolved, be applied to a bequest made to 
it in aid of its funds, but the same will fall into 
the residuary estate of the testator. ClarWs 
Trusts, In re, 45 L. J., Ch. 194 ; 1 Ch. D. 497 ; 
24W. R. 233. 

Braueh Seceding — Rules — ^Regularity of Pro- 
cedure.] — A branch friendly society having 
resolved to secede from the parent society, and 
the grand secretary having refused without any 
reason to grant a cei’tificate of secession, the 
branch society appealed against this refusal : — 
Held, that notice of the proposed secession need 
not be given to members who joined the branch 
after the resolution to secede ; that the assent of 
the central body was not necessary to the hold- 
ing of the branch society’s special meeting ; 
that the majority of the branch members must 
assent, and also the majority at the special meet- 
ing must assent, to secession ; that in settling 
accounts, the funds of the branch meeting were 
not to be divided as in the case of being wound 
up. Slu0eld Order of Druids Society, In re, 
66 J. P. 613. 


And see INDUSTRIAL SOCIETY. 


w. A. a. W. 


FUNERAL. 

Rights Respecting.] — See Ecclesiastical 
Law. 

Expenses.] — See Executor and Adminis- 
trator. 


FURNISHED HOUSE. 

See LANDLORD AND TENANT. 


FURTHER ASSURANCE, 
COVENANT FOR. 

iShc VENDOR AND PURCHASER. 


GAMBLING. 

See GAMING. 


GAME. 

A. Generally, 467. 

B. Rights OR Sporting. 

1. Grant, Reservation by Deed, 468. 

2. Covenants relating to, m Leases, 471, 

3. Under Inclosure Allotments, 474. 
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GAME. 


4. By Parol Agreement, 477. j 

5. Exercising and Enjoying Bight, 478. 

6. G-ronnd Game, 479. 

7. Trespassing, 480. 

8. Bateability. — See Eates. 

0. Ceetieicates, 486. 

D, Dealees in, 488. 

E, Unlawful Possession op, 489. | 

F, Gamekbepees, 493. 

G Mattees eblating- to Ceiminal Law. 

8ee Ceiminal Law (^PoacUngy 

H Using- Instruments fob the Protection 
01 ^,-^See Negligence. 

A. GENERALLY. 


mat are.]— Grouse are not ^'r'is of warren, b 
J>ew?»/w.r« (i)ae) V B. & C D. a 

& E. 87.5 ; 5 L. J. (O.S.) E. B. 319 , 31 E. E. C 
143. And see Att.-6eii. t. Parsons, 2 C. &. J. W 
279 • 2 Tyr. 223 ; 1 L. J., Ex. 103. 

Trespass on a free warren will not lie for shoot- t: 

An'^artion will not lie for disturbing a rookery ; v 
on the ground that roohs are a species of birds r 
ferse naturse, of a destructive nature, not known t 
as an article of food, and not protected by any c 
statute; and therefore a person _ cannot nave i 
any property in them, or establish any legal 
right to cause them to resort to his trees, c 
Hannam v. Mochett, 4 D. & R. 518 ; 2 B. & C. 
934. J 

Property in Game Killed.]-~Game started and 1 

killed wrongfully by one person on the land of < 
another becomes the absolute property of the 
owner of the land, and not of the captor, though 

it is killed and carried away in one continuous 

act. Blades v. Iliggs, 20 C. B. (N.S.) 214 ; 11 
H. L. Cas. 621 ; 34 L. J., C. P. 286 ; 11 Jur. 
(N.S.) 701 ; 12 L. T. 615 ; 13 W. R. 927. 

The plaintiff’s dogs having hunted and caught 
on the defendant’s land a hare, started on the 
land of another, the property is thereby vested 
in the plaintiff, who may maintain trespass 
against the defendant for afterwards taking away 
the hare. And so it would be, though the hare, 
being quite spent, had been caught up by a 
labourer of the defendant for the benefit of the 
hunters. CJmreliioard v. Stnddy, 14 East, 249 ; 
12 R. R. 513. 

Following Game.]~One who finds game on 
his owm ground cannot pursue it in the land of 
another. Beane v. Clayton, 7 Taunt. 489 ; 2 
Marsh. 577 ; 1 Moore, 203 ; 18 R. R. 553. 

Deer— Property in.]— Deer in a park, wdien 
reclaimed, become personal chattels, and cease 
to he parcel of the inheritance. Ford v, Tynte, 
3 Johns. A H. 150 ; 31 L. J., Ch. 177. And see 
Bavis 'sf. Poieell, 7 Mod. 260. 

And the court of chancery wiR not interfere 
waste in not keeping np the herd. Id), 
upon which deer in a park wdll be 
tame. /&. 

(though an ancient and legal 
tame and reclaimed from their 
as to nass to executors , as per- 


j sonal property. Morgan v. Abergavenny {Early 

^ The servant of the owuier of an_ ancient park 
may iustify shooting a dog that is chasing the 
deer, Wiough such shooting may not abso- 
htelv necessary for the preservation of the 
deerf and the servant may justify the 
although the dog may not have 
deer at the moment when it was shot, it tit 
chasing of the deer and the shooting of 
were all one and the same transaction. Pf othe- 
roe V. Mathews, 5 Car. & P. 581. 

B. RIGHTS OP SPORTING. 

1. GRANT, Reservation by Deed, &c. 

^ Presumption of Grant.]— Action for breaking 

and entering a close, parcel of 
plea, that J. W., as whose tenant the defendant 
mstified, wus seised in fee of oO acres of land 
adjoining the close, and that by deed of 
1 betw^een C. who was seised in fee of the clost, 
)' and R. W. who wus seised in fee ot the »0 acres, 
l‘ C. oranted to R. W., his heirs and assigns fertile 
i tinie being, owmers in fee of the 50 acres, the 
privilege of hunting for game in the close. Proot 
t- that by deed of the same date R. W., ^yho wus 
seised in fee of the manor of Middleton, con-- 
r. veyed Forton Farm to C. in fee, retaining all 
Is royalties ; that from 1753 the gamekeepers of 
rn the lords of the manor were accustomed to sport 
IV over Fortoii Farm, with the knowiedge of the 
VQ plaintiff and his landlords, the owners of 1 OTton 
•al Farm ; that, about 14 years ago, the plaintift, h} 
desire of his landlord, gave notice to the game- 
C* keeper of the lord of the manor not to trespass, 
but he continued to sport there, by the order ot 
the lord of the manor, without further iiiterrap- 
ad tion Held, that, upon such evidence, the^yiry 
of could not presume a grant. Picherlng v. 
he 7 D. A R. 49 ; 4 B. & C. 639 : 4 L. J. (O.S.) K. B. 
gh 10; 28R. R. '430. 


Reservation — Equity of Redemption.] — A 

plea of justification in an action for hunting and 
shooting over the plaintiff’s lam Is stated that A, 
w^as entitled to the equity of redemption, and 
subject thereto, that B. and 0. w^ere seised in tee, 
and that they, by lease and release, granted the 
premises, excepting and reserving to A. and his 
heirs a free liberty of haw^king and hunting 
Held, that, as A. had no legal interest in the 
land, but a mere equity of redemption only, there 
could be no reservation to him, and consequently 
that the plea wus bad in substance, as the title 
was in itself defective, and not a title defectively 
set out. Aloore v. Plymouth {Earl), 3 B. tSc Aid. 
66 . 

New Grant.]— By deed, A. and B. con- 
veyed to D. and his heirs lands, excepting and 
reserving to A., B. and C., their heirs and 
L assigns, liberty to come into and upon the lands, 

5 and there to hawk, hunt, fish, and fowl -.—Held, 
that this w'as not in law^ a reservation properly 
J so called, bat a new^ grant by D. (wdio executed 
the deed) of the liberty therein mentioned, and 
2 therefore it might enure in favour of C. and his 
^ heirs, although he was not a party to the deed. 
2 Wickham w Jtlaioker, ! M. & W. 63 ; 10 L. J., 
Ex. 153. 

r Grant— Licence of Profit.] — The grant to a 
.. bis httii’s and assigns of ‘‘free liberty. 
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witli serTants or otherwise, to come into and 
upon lands, and there to hawk, hunt, fish, and 
fowl,” is a grant of a licence of profit, and not 
of a mere personal licence of pleasure ; and 
therefore it authorises the grantee, his heirs and 
assigns, to hawk, hunt, fish, and fowl, by his 
servants, in his absence. Such a liberty is there* 
fore a profit a prendre within the Prescription 
Act (2 & 3 AVill. 4, c. 71), s. 2. 11). See next case. 

P Interest inland.] — The right of hunting, 

^ shooting, fishing, and fowling, is an interest in 

the realty, and a grant of it is a licence of a profit 

prendre. Bmart v. Graham^ 7 H. L. Cas. 331 ; 
29 L. J., Ex. 88 ; 5 Jur. (N.S.) 773 ; 7 W. E. 621. 

A grant of a right to shoot over land and to 
take away a part of the game killed is a grant of 
an interest in land, and within the Statute of 
Frauds. WeUer v. Lee, 51 L. J., Q. B. 485 ; 

9 Q. B. D. 315 ; 47 L. T. 215 ; 30 W. R. 866; 
47J. P. 4^0. A. 

Of Soil and of Franchise.] — A grant by 

the owner both of the soil and of the franchise, of 
all that warren of coneys, with all and singular 
the rights, members, and appurtenances whatso- 
ever in B., and that lodge thereupon built, 
and also that warren of coneys, with all the 
rights, &c., in R., both of which warrens of 
coneys are known b}" the name of B. warren, 
and do extend themselves in and over the wastes 
of B., F., S., and A., does not by its terms neces- 
i sarily pass more than the franchise. BeaucLamq) 

^ . (iS'arO V. Wyim, L. R. 6 H. L. 223 ; 22 W. R. 193. 

Affirming 38 L. J., Ch. 556 ; 21 L. T. 253. 

Free Warren.] — Free warren cannot be 

parcel of a manor, and therefore will not pass 
by a grant of the manor, with the appurtenances, 
though it is held with the manor. Morris v. 
mows, 3 N. & M. 671 ; 1 A. & E. 654 ; 3 L. J., 
K B. 170. 

A warren can be appertaining to a manor only 
by prescription. Ih. 

Free warren in gross, of which a grantor is 
seised, will not pass by a grant of a manor and 
the appurtenances. II). 

Nor by a grant of a manor and all free warren 
(or other term comprehending free warren) 
“ belonging to or in anywise appertaining to the 
manor, or therewith or at any time theretofore 
usually held, and occupied and enjoyed, or ac- 
cepted, reputed, deemed, taken, or known as 
part, parcel, or member thereof.” Ih. 

A right of free warren is divisible. Beau^ 
ehamj) {Bari) v. Wimi, supra. 

A. being possessed of lands, granted the same 
for a term of years to B., “ excepting, and always 
reserving to himself, all royalties whatsoever to 
the premises belonging or appertaining.” There 
was also a proviso in the deed, that it should be 
lawful for A,, during the demise, to lay informa- 
\ tions, in the name of B. or his tenants, being 

^ occupiers, against all persons trespassing upon 

the land, by means of hunting, coursing, shooting 
' or sporting thereon, A. paying aU the costs of 

such proceedings : — Held, that, under this deed, 
A. had no rights to enter upon the lands for the 
purpose of killing birds of free warren. Parnell 
V. Mill, 3 C. B. 625 ; 16 L. J., C. P. 91 ; 11 Jur. 
109. 

To an action of trespass for entering a close, a 
plea that R. W., who was seised in fee of the 
close by indenture of 1736, granted to C., his 
heirs, Ac., the close, reserving all royalties, de- 


ducing title in the royalties from R. W. to J. W., 
and justifying as tenant to J. VV. Replication, 
that the defendant did not enter the close to 
exercise the said royalties : — Held, that, upon 
this issue, the defendant was bound to prove, 
first, , that he had a right of free warren ; and 
secondly, that, at the time of the supposed tres- 
pass. he was in the due exercise of it. Picker inff 
V. lioyes, 7 D. A R. 49 ; 4 B. & C. 639 ; 4 L. j. 
(o.s.)'K. B. 10; 2SR. R. 430. 



Lease not mentioning Right of Sporting.] — ^By 

the Scotch law if an agricultural lease is silent 
as to hunting, shooting, fishing, or other similar 
sports, the right to these enjoyments does not 
pass to the lessee, but remains in the landlord, 
by law, without any express or special reservation. 
Copland v. Maxwell, L. R. 2 H. L. (Sc.) 103. 


Colourable Conveyance.] — Bill, for relief on 
loss of conveyance executed to give colourable 
qualification to kill game, retained for a year 
with liberty to bring an action. Qusnre, whether 
such a conveyance, executed by father and kept 
in his possession for life, without being used or 
made known to son, is valid. Cecil v. Butcher, 

2 Jac. & Walk. 565 ; 22 R. R. 213. 

A conveyance executed for purpose of giving 
grantee a colourable qualification to kill game, 
remains wdthout being made use of in grantor’s 
hands, and after his death, in his son’s. Grantee 
afterwards obtaining possession of it by deceit, 
and bringing action at law on it, court of equity 
refused to relieve either party. Bracketihury 

Brackenhury, 2 Jac. A Walk. 391 ; 22 R. R. 
180. 

A person executing a deed for the purpose of 
j defrauding the law, cannot come into equity for 
the purpose of setting it aside, even though the 
instrument has never been made use of ; and 
therefore if A. convey an estate to B., as a quali- 
fication to kill game, equity will not compel a 
reconveyance. Boherts v. Boherts, Dan. 143 ; 
IS R. R. 733. 

What Included in Reservation.]— AVhere there 
was a clause in a deed bearing date 1655 (at 
which time shooting was not in use), reserving a 
right of hawking and hunting : — Held, that it 
did not include the liberty of shooting feathered 
game with a gun. Moore v. PlymontJt {Earl), 1 
Moore, 346 ; 7 Taunt. 614 ; 18 R. R. 604. 

A reservation in a lease of the right of shoot- 
ing and sporting over the land demised is not 
limited to game strictly so called, but reserves to 
the lessor the exclusive right to follow and shoot 
such animals as are in common parlance under- 
stood to be the subject of sport. Jeffry es y 
B rans, 19 C. B., (N.S.) 264 ; 34 L. J., 0. P. 261 ; 
11 Jur. (N.S.) 584 ; 13 L. T. 72 ; 13 W. R. 864. 

B. having demised to A. lands, “ excepting and 
reserving to himself the exclusive right of hunt- 
ing, shooting, and sporting on and over the same,” 
subsequently demised to C. the exclusive right 
of shooting and sporting over and taking the 
game and rabbits upon the land. In an action 
for the breach of a covenant for quiet enjoyment 
contained in the demise to C. : — Held, that 
rabbits were within the reservation contained in 
the lease to A., and that B. was therefore not 
liable for A.’s act in killing them. Ih, 

A. devised real estate to trustees in strict 
settlement, with a proviso that it should be law- 
ful for the trustees for the time being, if they or 
he should think proper, to permit the person or 
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persons who might, under the trusts of his will, be 1 stipulation that he would not destroy any game. 


and without such person or persons being obliged, such land being reserved to Ins iaiidloid, did rai- 
at his expense, to keep the same in repair, or lawfully kill upon, such land game: Held, that 
being at any other expense than paying the rates the stipulation in the agreement could not be 
and taxes. The word “premises” held to com- construed as a reservation of game to the land- 
prise a park attached to the mansion house ; hut, lord, and that the conviction ought to be 
having regard to the construction put by the quashed. Colemmi v. Batlmrhi , .L. J., M. 0. 

court upon that wmrd, the occupation of a farm- 131 ; L. R. 6 Q. B. 366 ; 21 L. T. 426 ; Ih vv. h. 

house contiguous to the park, but separated by 848. 

it from the mansion house, and the right of . ^ ,, 

sporting over portions of the adjacent property, To leave “well-stocked with Game, j L. 

were afterwards held not to he included in the demised to the defendant, for a term ol years, 
devise. The right to the sporting was held to be the exclusive right and licence to shoot, kill ;ind 
in the trustees. Letlibrldijc v. Letlihridge, 3 De take game upon certain of his lands, toget lier 
G. F. & J. 523 ; 8 Jur, (N.s.) 856 ; 10 W. E. 449, with the use of a cottage for the occupation t,>f a 

The mortgagees of land, consisting of copses keeper. There was a covenant by the defendant 
and of a farm w^hich was let without the shoot- that he should leave the estate as well stocked 
ing or the timber, gave notice to the tenant of with game in all respects as the same was at ^the 
the farm to pay the rent to the mortgagees, and time of the commencement of the teim. Tiie 
afterwards moved to restrain the mortgagors defendant entered upon the occupatimi and 
from cutting the timber : — Held, that though the occupied for the term, during which^ C a'^Mgned 
mortgagees had become mortgagees in. possession his reversion to the plaintiff. The plaintiff 
of the farm, they had not become mortgagees in having brought an action against the defendant 
possession of the shooting, the copses, or the in respect of a breach of the covenant to leave 
timber, so as to be liable to account for default, the estate well stocked with game : — Held, that 
Shumins v. Shirley, 46 L. J., Ch. 875 ; 6 Ch. D. the demise wms a demise of an incorporeal here- 
173 ; 87 L. T. 121 ; 26 W. E. 25. ditament ; that the covenant was one which would 

pass to the assignee of the reversion ; and that 

laterference with Sight by lanaiord.]— The f 

right of shooting is the right to shoot over the p' f q S 200 Ifi L T 152'- li W 1 ’ 

lands as they may happen to he at the time, the '2 . . 

landlord, of course, not doing anything for the 

T T «/* • 9a \\r -r treaty for a lease of a farm, declined to take it 

The olvner of a farm of lSO to a acooxmt of pe quantity of game. 

right of shooting, which had been ciem4l for a Promised that he would bll down the pm e, and 
te?m toP., staked out a road across the farm, 'puld noUet the shooting, but refused to allow 
pulling doW two hedges for the pui-pose, and mserted m the lease. The 

put up the farm for sale by auction in thirteen tenant according y executed a Ipse prp,ared by 
lots, some of which were d^cribed as eligible for lessors sohcitp in which the ngW to kil 
building purposes. The particulars mentioned game was leseryed to the lessoi, Ip tnends and 
the right of shooting, auct stated that the sale ^eryaps. The lespr afterwards let the shootog 
was subject to such right. On a bill for in- P‘1 did not kill down the pme :-Held that 
junction by P. to restrafn the sale :-Held, that p®'’® 'p® ^ binding oollppal agremient to kil 
itdidnotippear that the sale must inevitably pwn the game, and that the tp.ant was entitled 
result in an tojury to the plaintiff’s right of shoot- p compensation for damage ^ne by the same, 
ine". and thfl.t aceni'dina'lv the hill Tnnst be dis- y. Ademie^ 42 L. J., Oh. 84i ; L. K. b Ch. 


compensation 


, To keep down aame.]-A faiper being in 
T T «/* • 9*-^ \\r R treaty for a lease of a farm, declined to take it 

The oivner of a farm of 180 to a accoimt of the quantity of game. 

right of shooting, which had been dem4l for a Promised that he would kill downi the pme, and 
te?m toP., staked out a road across the farm, 'puld noUet the shooting, but refused to allow 
pulling doW two hedges for the pui-pose, and f® PP^^®® p inserted m the lease. The 


ing, and that accordingly the bill must be dis- 
missed. Pattls-soii Y. Gilford, 43 L. J., Ch. 524 ; 
L. E. 18 Eq. 259 ; 22 W. E. 673. 


756 ; 29 L. T. 234 ; 21 W. E. 802. 

A declaration stated that the plaintiff and 


A landlord was restrained by injunction from Eeed, demised to the defendant 

interfering with his tenant in the Zeroise of the theknp of the plaintifi and also the sole right 
exclusive right of sporting, and killing game, ac- shptmg m, upon, and within all his lauds for 


corcUng to an agreeW not under sikl, until a twe“ty-one years, and the defendant epenanted 
lease should be executed, under seal according to ’’® permit the rabbits to become 

such agreement, pursuant to the decree in the f numerous as to cause clamage to any of the 
cause. Y. Zimlaee (Mrl), 1 Johns. 333. ^rm tenpts of the ands feeph assigned, 

Under an ordinary grant of the exclusive right permit the rabbits to become so 

of shooting over an estate, the tenant has no pmerous as to cause damage to the farm tenants, 
right to prevent the landlord from cutting down '''tisieby they were injured, and the plaintiff be- 
trees in the proper course of management of the liable to them for such damage. A plea, 

estate, even though the result of the cutting will parts of^ the lands in, upon, and within 
be prejudicial to the shooting. Gearns v. Balier, and the other persons demised 

44 L. j., Ch. 334 ; L. E. 10 Ch. 355 ; 33 L. T. 86; plaintiff the sole right ot shooting were 

23 W. E. 543. held by and m the possession of certain persons, 

as tenants to the plaintiff and the other persons, 
without there being reserved to the plaintiff and 
2. Covenants bblatinG to, in Leases. "the other persons the right of shooting, or other- 
wise killing rabbits in, upon, or within the same, 
What is Reservation of Game.] — ^An agree- and the plaintiff and the other persons had not 


2. Covenants bblating to, in Leases. 
What is Reservation of Game. ]~~An agree- 


ment under which a tenant held contained a I any right or power to demise to the defendant 
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the right of shooting rabbits on those parts of 
the lands ; and that the defendant has never 
been able to enjoy the right of shooting rabbits 
in, upon, or within these lands, and has been 
prevented by the tenants from shooting rabbits 
in, upon, or within the same ; and that the 
breaches of covenant assigned are breaches 
arising fj'om and consequent upon rabbits being 
permitted, by the tenants of the lands, to be- 
come so numerous as to cause the damage 
alleged, and not from any default by or on the 
part of the defendant, is a good plea to the 
action. The plaintih: not having, in the leases 
to his tenant, reserved the right of shooting over 
the lands, had no power to authorise the defen- 
dant to enter thereon for the purpose of shoot- 
ing, and so was himself the cause of the breach 
of covenant, by having rendered it impossible 
for the defendant to enter upon the lands for the 
purpose of performing it. Cornewall v. Dawson^ 
24 L. T. 664. 

Declaration, that the defendant became tenant 
to the plaintiifs upon the terms that the defen- 
dant would keep such a number only of hares 
and rabbits as would do no injury to the trees of 
the plaintiffs, or to the crops of their tenants, 
and that in case he should keep such a number of 
hares and rabbits as should injure the trees or 
crops, he would pay to the plaintiffs or their 
tenants a fair and reasonable compensation for 
such injury. Breach, that he did keep such a 
number of hares and rabbits as did injury to 
such trees and crops, and had not paid a fair 
and reasonable or any compensation. Plea, that 
one of the terms of the tenancy was that in case 
any such injury should be done “ the defendant 
would pay a fair and reasonable compensation 
for the same, the amount of such compensation, 
in case of difference, to be referred ” to arbitra- 
tion, and that a difl’erence arose as to the amount 
of compensation, but no arbitrator had been 
appointed nor any award made : — Held, that the 
plea was bad, for the stipulation as to compen- 
sation and reference, though in the form of one 
sentence, contained in reality two covenants, 
and Slid] covenants were distinct and indepen- 
dent. Dctwstin- V. Fitzgerald (^Zord Of ho'). 45 
L. J., Ex. m ; 1 Ex. D. 257 ; 35 L. T. 220 ; 24 
W. E. 773—0. A. 


dant, who covenanted that he would during the 
term keep down and destroy the rabbits on the 
estate, so that no appreciable damage might be 
done to the crops thereon. Appreciable damage 
was done to the crops of an occupier of the land 
by rabbits on the estate, but the plaintiff never 
was under any liability to compensate the occu- 
pier for any such damage, and paid him no sum 
whatever in respect thereof. In an action for 
breach of covenant: — Held, that the plaintiff 
having suffered no damage himself and not 
being in the position of a trustee for the occupier, 
was entitled only to nominal damages. West v. 
Houghton, 4 0. P. D. 197 ; 40 L. T. 364 : 27 VV. 
R. 678. 


3. Ukdee In-closure Allotments. 


Implied as to Cultivation of Land.] — Where a 
right of shooting over land is demised, there is 
no implied covenant tliat the surface of the land, 
or the course of cultivation, shall remain un- 
changed. Jeffry es v. Jdmns, 19 C. B, (N.S.) 264 ; 
34 H J.. 0. f.2hl ; 11 Jur. (N.S.) 584 ; 13 L.T. 
72 ; 13 W. E. 864. 


Babbits — Meaning of Thousand.’’]— In a 

lease of a rabbit warren, the lessee covenanted 
that, at the expiration of the term, he ’would 
leave on the warren 10,000 rabbits, the lessor 
paying for them 60/. per thousand : — Held, in an 
actioi^by the lessee against the lessor for ref using 
to pay for the rabbits left at the end of the 
term, that parol evidence was admissible to show 
that by the custom of the country where the 
lease was made, the word “thousand,” as applied 
to rabbits denoted 1,200. Smith v, Wilson, 3 B. 
& Ad. 729 ; 1 L. J., K B. 194. 


Damages — Covenantee not Damaged.] — A 

lease was made between the plaintiff and defen- 
dant by which the plaintiff granted exclusive 
rights of sporting over his estate to the defen- 


Bight of Sporting.] — An act for allotting 
the land of a stinted pasture of a manor for the 
purposes of improvement (in which manor there 
was no right of free warren), declared all the 
allotments freehold to all intents and purposes. 

It then reserved to the lord the right to mines, 
and the right to get the minerals, making com- 
pensation for damage to the herbage ; it declared 
the allotment to him to be “ in full recompense 
and satisfaction for all his right and interest as 
lord of the manor in and to the residue of ” the 
stinted pasture. It provided that he should en- 
joy seigniories, royalties, &c. ; “ also the right of 
hunting, shooting, fishing, and fowling in, 
through, and over the stinted pasture, and every 
part and allotment thereof, and all other seign- 
iories to the lords of the manor belonging (except 
those barred) by the act, in as full and ample a 
manner as if the act had not been passed” : — 
Held, that the lord still possessed the exclusive 
right of hunting, shooting, fishing, and fowling 
over the allotments. Ewart v. Graham, 7 H. L. 
Cas. 331 ; 29 L. J., Ex. 88 ; 5 Jur. (N.S.) 773 ; 

7 W. E. 621. 

The plaintiff was lord of a manor in which 
there was a stinted pasture, called Bretherdale 
Bank, divided by a fence from the other lands 
of the manor, the fence being maintained and 
repaired by the owners of cattle-gates to which 
Bretherdale Bank was subject. These cattle- 
gates were holden of the lord, as customary estates 
of inheritance, by payment of fine, rents, and 
services ; they descended, on the death of the 
owner, to the heir-at-law, ’who was admitted at the 
lord’s court, and paid a fine ; they also passed by 
customary deed, followed by admittance on pay- 
ment of a fine, the deed being brought into 
-court by the alienee, and presented by the 
homage. There were eighty cattle-gates, and 
each of them conferred on its owner rights of 
depasturing cattle upon Bretherdale Bank. The 
owners appointed a frithman and a herd to 
attend to the land and the eattle ; they had once 
changed the time of stinting, and they had the 
right to cut turf for consumption within the 
manor, if they were owners of houses within the • 
manor. An act of parliament gave power to the 
father of the plaintiff, who was lord of the 
manor, to enfranchise any copyhold or customary 
messuages, cottages, lands, tenements, or here- 
ditaments, parcel or reputed parcel of the manor. 
Several cattle-gates had been enfranchised under 
this act, but appeared to have been enjoyed in 
the same way as the customary cattle-gates. The 
lord was entitled to seize quousque for non-pay- 
ment of fines, and the plaintiff was the owner of 
one which had been so seized by his predecessor. 
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The plaintifi, his father, and their predecessors 137; L. R. 1 Q. B. 3o9 , 13 L. T. .>1- , H V 

lords of the manor, had '’‘pV an inclosure act, the commissioners were 

MUed grouse on Bretheixlate Bant witho^^^^^ authorised to apportion to the lord of the nuuior, 


of the lords of the manor, had been aocustomtu ^,^,^^11 value as not to bear 

to search for or game, and only one cattle- , f ^gingallotteil— theeiaiiiiii-siom rs 

gate owner had asted °ht^ « ^T^mpowered tS set it out ht one h.elosurr^ 

shoot grouse there. In- Iho*. tne cie roiTnintp the stint among tlieowiipi^ or 

became owner of four cattle-gates, ^ t^boTour knd entitled to rights of common, awaviling thorn 

described in the conveyance as “all the fom “ntiuea to ibeir several ri:ehts. 
cattle-gates or beast-grasses “jf Xle Theproprietorloit.ersoiiseutitle<l totlie creater 

the close of pasture-ground ®i°th nai-thf the sheep gates, were then eiiiiiowei-ed, 

Bank,” and he was admitted before the stewmel p,^ consent of the lord, to aiipoiiit coiumis- 

of th^ manor out of court. _ In '’fpect of ttec stinted pnsiure into alh.l- 

cattle-gates he clmmed ^ °o„g® ^ents “to and amongst the iiruiiiiet(.rs m the 

over Bretherdale Bank, and < lid kill toui gro ,.nruiumi or waste laud, in proiiurtuui to 

?toe. The lord having brought an action for “ ’^e riSnd -V 

doing so:-Held that be vvas ttt PO®®es™n ot to the lord the right “to 

the soil, the defendant haying only a, i „ , search for and work all mines, minerals, 

owner of the cattle-gates, to the feechng of Ins in the said waste 

beasts tipon Bretherdale Bank, light ^11 4^ soirthereof. for which a 



‘^%®rntc£ureaot,^M 

IS sHrS/sc 

allotments, they beig - contained The commissioners made a provisional order, and 

T lit fte wr^ rfeht to the seTgntories, declared as one of the conditions on which they 
should defeat the 0 S ^ should were of opinion that the incliisure should be made, 

&c., to f ® .. that onisixteenth part in value of the lands he 

tor’htwtoi- and fowling, and ’all befsts and allotted under the provisions of the act to the 
S?ds coiSired as garni, &c., and all other loids of the manoiy m heu of their ngdh aiu^ 
rnvqltio^ &c and appurteiianccs (except such as terest in the soil of the lands, exchisnel} uf tlmir 
wire tS’e^away hTSm in the same andas right and interest in the game and 111 =tll mines 
full a manner as they were then or had been minerals, stone, and other snhstrata multi the 
enioyeTby the then present or any lords. It lands,” ^ person, by the authorhy^^ 
reirved to the lord all mines, &c., under the game upon the laud allotted to him .—Held, that 
lands to be allotted, and gave powers for the commissioners had power to impuse the ton- 
searchiim for and working the same. Before the dition that the right to the pnie shuiild be 111 the 
passing of the act the lord had the right of lord,thatthelanguageusedbytliemwassuihoient, 
shooting over the waste lands as owner of the and that consequently the right of taking the, 
soil but had no right of free warren over them : game was m the lord, vyho might niamtaui an 
-Held that the act reserved to the lord the action against the paidy for kiUing ganie_ on the 
exclusive right of sporting over the allotments, allotment. Mmgrave v Font.e_r,^) B- J.. Q- B. 

(iuni) v"; Di;L, 37 L. J., Ex 33 ; 207; L. E. 6 Q. B. 690 ; 24 L. T. 614 ; 19 iV . R. 

L. E 3 Ex. 30; 17 L. T. 288; 16 W. R. 157- the coninn^^^^^^^^^ 

^ manor was vested in trustees for tlie benefit allot to the lady of the manor, her heirs and 
of the freeholders of the manor. By a provi- assigns, a certain proportion m value ot the lands 
sional order, confirmed by act of parliament, a to be inclosed in lieu ot,_and as a full compensa- 
moor a portion of the manor, was converted into tion for, the right and interest of such lady of 
a stiited pasture. The order provided that the the manor, in and to the soil of the lands, and to 
riffht of all manner of game upon the lands allot the residue amongst the other persons en- 
should not be in any w'ay affected or interfered titled to rights of common ; and it was enacted 
with by the inclosure, and that all persons that the several allotments should be vested in 
entitled to such game should have the same rights the allottees in full bar and satisfaction of afi 
of entry and other rights as theretofore enjoyed : rights of cornmon and other rights and interests 
—Held that the right of shooting was severed whatsoever in, over, and upon the lands (except 
from the right to the soil, and became a right in such manorial rights as were thereinafter re- 
gross and was therefore not to be taken into served to the lady of the manor, her heirs and 
account in estimating the value at; assigns) ; and that all rights of cominon should 

stinted pastures were rateable to the poor. JlilUm cease over the lands. The reservation clause pro- 
Om^^eern v. Bowes Overseers, 35 L. J., M. C. I vided that nothing in the act contained should 


'i *'7-' i' fj-. 'T i 'V ' 
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prejudice the right, title, or interest of the lady 
of the manor, her heirs and assigns, in or to the 
seigniory or royalties incident or belonging to the 
manor ; but that she might hold and enjoy all 
rents, quit-rents, and other rents, reliefs, duties, 
customs, and services, and all courts, perquisites, 
and profits of courts, rights of fishery, and liberty 
of hawking, hunting, coursing, fishing, and fowl- 
ing within the manor, and all tolls, fairs, marts, 
markets, stallage, goods and chattels of felons or 
deodands, royalties, jurisdictions, franchises, 
matters, and things whatsoever to the manor, or 
to the lord or lady thereof, incident or belonging, 
or which had been theretofore held and enjoyed 
by the lady of the manor or any of her ancestors 
(other than and except such common right as 
could or might be claimed by the lady of the 
manor as owner of the soil and inheritence of the 
commons or waste grounds) : — Held, that the act ^ 
did not reserve to the lady of the manor the 
right of shooting which she formerly possessed 
over the lands allotted under the act by virtue of 
her ownership of the soil. Somerhy v. Sniith, 43 
L. J.. C. P. 290 ; L. R. 9 C. P. 524 ; 31 L. T. 309 ; 
23 W. R. 79— Ex. Ch. 


whole period agreed for, the absence of an aver- 
ment of a grant of such right as a condition pre- 
cedent did not render the declaration bad, lb, 

Trespass by Licensee.] — See Jones v. 

Williams^ post, col. 483. 

Injunction Restraining Interference, 

until Lease Executed.] — See Frogley v. Lorn- 
lace QEarl'), ante, col. 471. 

Compensation under Lands Clauses Act.] 

— B., by an agreement in writing (not under 
seal), was entitled to the right of sporting over 
lands for a term of three years. A company, 
under the powers of its act of parliament, pur- 
chased some of this land from the owner, and 
constructed their line over the land : — Held, 
that B. had no interest in the land sufficient to 
entitle him to claim compensation from the 
company under the Lands Clauses Act in 
respect of the damage to the right of sporting. 
Mrd V. d. E, i2//., 19 C. B. (n.s.) 268 ; 34 L. 
J., C. P. 366 ; ll'jur. (N.S.) 782 ; 13 L. T. 365 ; 
13 W. R. 989. 


4. By Parol Agreement. 

Rights Under.] — Where there was an agree- 


5. Exercising and Enjoying Right. 


Friends.] — In 


the lessor 



ment in writing, but not under seal, to let a granted to the lessee the right of sporting over 
messuage, together with full and free and the land demised, and certain other lands, “ in 
exclusive licence, and leave to hunt, hawk, course, common with the lessor, his heirs and assigns, 
shoot, and sport over a manor, and the tenant and any friend of his or them ” ; — Held, that the 
entered and was possessed during the term exercise of the privilege was not confined to a 
granted: — Held, in an action on the agreement single friend at a time. Gar (liner v. Colyer, 10 
for rent, that not being by deed the agreement L. T. 715 ; 12 W. R. 979. 
was void, because an incorporeal hereditament If the plaintiff is tenant of A., and has agreed 
was agreed to be let, and that the plaintiff was that A. shall give three persons licence to sport 
not entitled to recover in respect of the actual over the lands, and the defendant has such a 
enjoyment of the premises let by the defendant, licence from A., such licence will not support 
of which he had taken possession. Bird v. the plea of leave and licence by the plaintiff. 
Sigginson, 2 A. & E. 096 ; 4 N. A M. 505 ; 1 H. Hayward v. Grants 1 Car. & P. 448. 

& '\\K 61 ; 4 L. J., K. B. 124. See Ewart v. 

Graham,, and Weller v. Lee, ante, col. 469. Damages done by Hunting.] — In an 

Declaration on a written agreement (not under action by a farmer against a gentleman who was 
seal) by the plaintiff to let land to the defendant member, not master, of a hunt, who had taken 
for two years, and by the defendant to make the shooting on the plaintiff’s farm, for trespass 
satisfaction for damage done to tenants by game in hunting : — Held, that the defendant was not 
on their farms, over which he was to be at liberty liable for damage caused by the horses of other 
to preserve game ; the amount of damage to be members of the hunt. Paget v. Birhleck^ 3 F. 
settled by two referees, one chosen by each party, & F. 683. 
or by tiieir umpire in case of disagreement. 

Averment, that the defendant entered and enjoyed Extent of Right.] — A person having an agree- 
the exclusive right of shooting during the whole ment for shooting over a farm has only a right 
term agreed upon. Breach, that although within to do so in the usual and reasonable way, and 
a reasonable time W. M. was chosen and nomi- not to tread over fields of standing crops at a 
nated on the plaintiff’s behalf, and notice given time when it is not usual or reasonable. Hilton 
to the defendant, who was requested by the v. Green, 2 F. A F. 821. 
plaintiff to give the name and address of a referee 

on his behalf to act with W. M. within ten days, Right to Turn down Rabbits or Birds.]— A 
or that in default W. M. would assess the tenant of shooting having a licence to lay down 
damage done, yet the defendant did not nor some game is not liable for damage done by 
would give notice to the plaintiff of any person rabbits or birds, unless he has laid down an un- 
choseii or nominated on his behalf, nor ever reasonable and excessive number. Paget v. 
made any satisfaction for the damage done ; Birlibecli, 3 F. & F, 683. 

that, accordingly, W. M. alone assessed the He has no right to turn rabbits on to the 
damage, and that the defendant had not paid farm, without express leave to do so, and he is 
any compensation to the plaintiff: — Held, that liable to the occupier for damage done to the 
the agreement to make compensation was not crops by rabbits, or the progeny of rabbits, thus 
void, although the right of shooting, being an turned on by his express or implied authority, 
incorporeal hereditament, did not pass by it. and without the occupier’s licence. Hilton v. 
Thomas v. Fl'cclerichs, 10 Q. B. 775 ; 16 L. J., Green, 2 F. A F. 821. 

Q. B. 393 ; 11 Jur. 942. A demise of the exclusive right of sporting 

Held, also, that as the defendant was stated over a farm does not justify the lessee in turning 
to have enjoyed the right of shooting during the out on it game not bred thereon in the ordinary 
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way. SemHe also, that in such a case the ° temnt^^^^ By 

iyrfAs.sraf,ir “i"ot r-of-sfir;-: 

Where land is let to a tenant reser\ing dwitio- tn the landlord the game: — Held, that 

the ligS of shooting over the land, the tenant r^emng 5 o£"the Ground Game 

may maintain an action Act of' 1880, and that 0. was not entitled on the 

titled to the right of shooting for overetockm^ pa,ii4ion of the lease of 1865 to take and kill 
the land with game so as to cause dmage to the v. Clark, 13 L. K., Ir. 

tenant’s crops. Farrrr v B ^ Q. gioana ,a 

B.385; 15Q.B.D.25S;5-2L.T.786; 33W.E. 391. . , , 

800 ; 19 .1. P. 725. . Snrine Trans — Owner in Possession.] — by the 

An infant tenant in tail, P”P°"fJg eth sectL of the Cxround G.ame Act, 1880, no 
shooting, turned loose a large M“Bet ^ Mi ^ p.aund game 

upon the farms of his tenants, ^eld ™eii P®^. or othenvise, shall ^ 

lands from year to year il nrLen’ed for the purpose of killing ground game between 

ment that the shooting should he pieseneo. , „ i ^ of the first hour after sunset and 

The rabbits occasioned coiisiderahle damage to ®xpnafaon^o^^^^ houi- before 


snoouug, o- - , , . nerson having a iigin ui ixmiiis s* 

upon the farms of his tenants, ^eld ™eii P®^. or othenviae,shalU 

lands from year to year il nrLen’ed for the purpose of killing ground game between 

ment that the shooting should he piesenett. , „ i ^ of the first hour after sunset and 

The rabbits occasioned considerable damage to ®xpnatmn^o^^^^ hour before 

tliecrops,and the tenants claimed to to shall, for the pur- 

amount of the damage .,ose of killing ground game, employ spring traps 

rent ; hut, pending the considerations ‘o 1° 1 p® , ; . holes, nor employ poison ; and 

much should be deducted, the tenant in tail ®^®®l j- oontravention of this section 

died. After his death his personal represen a- P®^“™“„ conviction, be liable to a 

tive refused to allow the tenants; claim :-Held, on smnma^j^^ that the seo- 

that the claim could not he sustained. Batfi't.g- P^^^ apply to an owner of land doing 

ton V. Harrington, 20 L. 1. 512. acts prohibited therein upon his own 

Breaking up Babbit Warren.]-To break up land v. 54 L. T. 422 ; K. ox, 

a Sit wirren, unless a warren by charter or C. o4 ; »0 J. 1 . 2,9. 


a raODU WIUTCU, uuawno - 

prescription, is not waste - Tenant witli KigM of Sliooting.] ” 

the court wall not grant an injunction to prevent Wev his agreement en- 

it. Lurtinij V. Coun, 1 Ir. Ch. K. 273. shooting thereon 

is liable to a%-)enalty, under s. 6 of the Grouini 
G. Ground Game. Game Act, 1880, for employing spring traps m 

letting of SmcTmf. h. T^fo8°; 1^6 Cox.'c^C. 

,ent by Tenant to Let toTnira.Ji'ariy aoie ^ 

« j 1 aiUa /^vr»iTnrl ri-inTie Act. 1880, obv , 0 ^ 0 , i . OJ-t. 


C). Ground Game. 


■ iiOTOng m . Samiders v. FltfiMd, o» 1.. x. luo ; lo uu.., w. v.. 

ment by Tenant to Let to T]iirttJ:'ariy&oxe xw|uh 

to Groimd Game.]— The Ground Game Act, 1880, 369 , o- J . i . b • 

flnpfii Tint orevent the tenant of a faim ovei 

whteh im ias tSe sole right of shooting and of 7. Teespassikg. 

killing and taking ground game, otB®rwise Jurisdiction of Justiees-Ciaim of Eight.]— 

in pursuance of the statute, from enteiiiio ‘ g^jgcient to oust the jurisdiction of the 

valid agreement with a third person _ ^ justices in regard to a charge of trespass in pur- 

hiin,for a valuable consideration, the sole i i£t ^ & 2 Will. 4, c. 32, that there 

of shooting and killing all ig^onlv is an hSiost claim of right if such claim is absurd 

and rabbits” on such ^ud tmiants and impossible in point of law. The question is 

directed to preventing laiidloids and tuiian , reasonable claim of right is involved, 

from combining to defeat tbe objects of the ^ t. inasmuch as the statute 

Mimj^rn is not a mere criminal statute, but is intended 

IQ. B. 88.) ; lo Pu 411; /2 L. i. vv. of the pec 

B. 479 ; 09 J. P. 32/. entitled to shoot game. Wathim v. ilAyor, 44 

-When at the date of the passing of the t je . 30 L. J., M. C. 108 ; 7 Jur. 

Ground Game Act, 1880, land is in the occupa- V A,q. ^t 'T 371- 9W E 234. 

tion of a tenant with a legal inter^t, as tenant 'bas prkrred against the 

from year to year, ap*t oT^mug f rIbL oontoy to 1 & 2 

ment of the act, but also with an equrtable appeuant loi^i ^ 

interest under an agreement prior to the act fm V ' ’ . • j, ’ giaimed to he lord of the manor, 

a lease for fourteen years, to commence from the manor had 

the expiration of the legal interest, and J 1 ‘ j £.^^0 persons, who were predecessors 

ins to the landlord the nf to the ^mmd game jS 1 depSion was also produced, 

al'^eqStSilehSttag ^ *%'H‘'teZmy or hdfevedTto h^parr’rf 7hTmaMr, and 

aginementforalease him to shoot over’ the 


agreciiifUL iui a xt-uev., ' 

other contract bona fide made for valuable con- 
sideration. Alllmsciij. HnwJtmj, 53 L. Oh 


luwavs uciiuvo-ot ±v — _ 

that E. had allowed him to shoot over the 
common. The appellant went by direction of his 


520 ^'^26 Ch L ^t! 57^ 32 W. B. 667*. father on to the common, and there shot a rabbit. 

^B^fonse dated 4^' September^ The father had previously acquired a lease of 

By lease dateci ^tnjsep , the lands of P some land near the common, and had built a 

for twei^tf the 1st November, 1863*. house on it. He claimed in respect of this land, 
in 1874 L assigned to B. and W., who after the as one of the commoners, a nght of killing 
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rabbits on the common, but no evidence was Semble, that if there is any evidence to show 
adduced that any of the commoners had ever that the game is reserved, it becomes a question 
claimed or exercised a right of killing rabbits on of fact to be decided by the justices. Ih. 
the common. The claim to kill rabbits was B. was charged with trespass in pursuit of 
made by the appellant and his father bona fide, game, under 1 & 2 Will. 4, c. 32, s. 30, and was 
and the justices having convicted the appellant : proved to have shot game on glebe land over 
— Held, first, that there was evidence that the which .the rector of the parish had always exer- 
manor existed, that the common was within it, cised the privilege of sporting. The defence of 
and that E. was the lord of it. Ih. B. w^as that he was game watcher, employed by 

tield, secondly, that as the appellant had three gentlemen who were proved to rent shoot- 
given no siifiicient evidence of a right justifying ing from the lord of the manor, and that the lord 
him in killing the rabbit, he w^as properly con- claimed the shooting over part of the glebe under 
victed, although he bona fide believed himself to an inclosure act. He proved that his employers 
be entitled to shoot the rabbit. Ih. ordered him to go upon this land, but he pro- 

Appellant was summoned under 1 & 2 Will. 4, duced no evidence, although an adjournment 
c. 32, s. 30, for trespassing in pursuit of game, was offered for that purpose, that the land upon 
At the hearing before the justices he set up a which the alleged trespass wms committed was 
claim under a lease. The lease was produced by included in the lands over w^hich his employers’ 
the respondent, when it was found that the locus shooting extended, nor in the disputed part of 
in quo could not possibly be included in the land the glebe. The magistrate decided that he had 
demised. The appellant contended that there no bona fide claim of right to shoot on this par- 
was a mistake in the map annexed to the lease, ticular land, and convicted him of the trespass : 


and supported his claim to the locus in quo by 
evidence of acts of possession. The justices, 


— Held, that, under the circumstances, the magis- 
trate was justified in convicting. Hirnie v. 


while considering that his claim might be made MarHliall, 35 L. T. 373. 

bona fide, thought it an impossible and absurd The title attempted to beset up must be in the 
one, and convicted him : — Held, that such con- defendant and not in a third person. Cormrell 
victioii'was right, and that they had not exceeded v. SancUrs, 3 B. & S. 206 ; 32 L. J., M. C. 6 ; 9 


their jurisdiction. Wathins v. Smith, 38 L. T. 
525 ; 26 W. E. 692. S. P., Leatt v. Vim, 30 
L. J., M. G. 207 ; 8 L. T. 581. 


Jiir. (N.s.) 540 ; 7 L. T. 356 ; 11 W. E. 87, 

B. \vas tenant of lands, there being no reserva- 
tion of game by the landlord, and B. let the land 


M. laid an information against A. for tres- to A. to get and cut the hay, and both B. and 
passing in. pursuit of game, under 1 & 2 Will. 4, A. gave leave to P. to shoot game over the land, 
c. 32 (Grame Act), s. 30. At the hearing he gave P. was convicted under 1 &; 2 Will. 4, c. 32, s. 
evidence that the lords of the manor had, in 30, of trespassing in pursuit : — Held, that the 
1815, granted the right of shooting, down to the justices were wrong, for the whole right to the 
present time, and that he was then renting the game wms in B. and A., and P. having the leave 
shooting of them. On A.’s part it -was aUeged and authority of both had a good claim of right 
that he had a lease from the lords of the manor to the rabbits. Pochin v. Smith, 52 J. P. 4. 
of the lands said to be trespassed upon, dated B.’s covert adjoined the field of P., and B. went 
1859, in which there was no reservation of a on a public footpath in this field to shoot, direct- 
right to the game, and that the alleged trespass ing his servant to beat B.’s own covert and 

was committed in the assertion of his right to hedge. B. on being charged with trespassing in 

the game. The justices having convicted A. : — pursuit of game under s. 30 of 1 & 2 Will. 4, c. 
Held, that, under the circumstances, the claim of 82, set up a claim of right, as the hedge was his : 
right having been bona fide made, the jurisdic- — Held, that the justices were wrong in allowing 
tion of the justices was ousted. Adams v. a claim of right, as no title to property was in- 

Masters, 24 L. T. 502. S. P., Reg. v. Cndland, volved, and B. ought to have been convicted. 


7 El. cSc Bl. 853 ; 27 L. J.. M. C. 28 ; 3 Jur. Philg)otY. Bugler, 54 J. P. 646. 

(N.S.) 1213 ; 5 W. E. 679 ; Reg. v. Kayleg, 10 

L. T. 339. Jurisdiction of Queen’s Bench.] — The Court of 

The tenant of a farm under a lease which Queen’s Bench has no jurisdiction to direct the 
reserved the game to the lessor, but did not court of quarter sessions to rehear an appeal, on 
expressly say that it did so exclusively, shot three the ground of their having rejected evidence 
hares in the presence of the keeper to assert his which was admissible, although the appeal was 
right. He set up this claim of right on the against a conviction under 1 and 2 Will. 4, c. 32, 
hearing of an information against him before by which a certiorari is taken away. Pratt, JSx 
the justices, and alleged that it ousted their 2)arte, 2 N. & P. 102 ; 7 A. & E. 27. 
jurisdiction. The}^ found that the claim was not 

bona fide, because he had a copy of the lease, Evidence of,]— To sustain a charge of trespass 
and convicted him : — Held, that this finding as in pursuit of game, brought under the 27 & 28 
to the bond fides was not conclusive, because Viet. c. 67, the only evidence given on behalf of 
there was no evidence that his claim was made the complainants to prove the commission of the 
mala fide ; and that as he asserted his claim of offence was, that the defendant, with two grey- 
right the magistrates had no jurisdiction to hear hounds, was trespassing on lands of the coiii- 

the information. Locesy y. Stallard, 30 L. T. plainants where hares had been frequently seen, 

792. and that he went away on being called on to 

A trespasser in search of game set up as a de- stop by a caretaker of the complainants. The 
fence, under 1 & 2 WHll. 4, c. 32, s. 30, the leave caretaker deposed that he believed the defendant 
and licence of the occupier under a parol lease, was beating for hares : — Held, that there was no 
The occupier denied that the game was reserved ; evidence that the defendant had committed an 


evidence was given to show that it was : — Held, i 
that the defence was not bona fide, and, there- 
fore, the jurisdiction of the justices was not 
ousted. Ileg.Y.Oritclihw,2<o"W^ 

VOL. VII. 


offence under the statute. Kingston (^Comitess) 
V. 0^ Neill, 6 Ir. 101. 

Damages for.] — In an action for breaking and 
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entering the plaintiff’s closes, and sporting there, A person may justify a trespass in following a 
under circumstances of aggravation, the jury fox with hounds over the grounds of another, if 
gave 6001. damages ; the court refused to reduce he does no more than is necessary to kill the fox. 
them, though the plaintiff liad sustained no Gwndry v. FeWiain^ 1 Term Rep. 334 ; 1 R. R. 
actual pecuniary damage. Merest y. JSarvey.^1 215. 

Marsh. 139 ; 5 Taunt. 442 ; 15 R. R. 548. If a hunted stag runs into a barn for shelter, 

the owner of the hounds and his servants have 
By Licensee.]— A landlord, who has verbally no right to enter the barn to take the stag ; and 
reserved the game to himself, has thereby a jf they do so they are trespassers. Baker y. 
sufficient authority to give leave to a person to Berkeley, 3 Car. & R. 32. 


kiR game on such farm, to prevent any such 
person from being a trespasser thereon in pur- 

_ oA 1 o a r. 


Frightening away Game.] — Firing at wildfowl 


suit of game within s. 30 of 1 & 2 Will. 4, c. to kill and make profit of them, by one who was 
32. Jones v. Williams, 46 L. J., M. C. 270 ; 36 at the time in a boat, on a public river or an 


L. T. 559. 

Inducing others to Trespass.] — Where a per- 
son goes out sporting with his friends, and pur- 


open creek, where the tide ebbs and flows, so 
near to an ancient decoy on shore (about 200 
yards), as to make the birds there take flight, 
the defendant having before fired at a greater 


posely leads them onto another’s land, he is distance from the decoy, which brouaiht oiit some 
equally guilty of a trespass, although he may the birds, though he did not fire into the decoy- 
remain off the land whilst his friends go on it. evidence of a wilful disturbance of and 

Mill V. Walker, Peake’s Add. Cas. 234. ^ damage to the decoy for which an action is 

If a gentleman sends out his hounds and ins i^aintainable by the owner. Carrington v. 
servants, and invites other gentlemen to hunt ^ U East, 571 : 3 Camp. 258 ; 11 R. R. 
with him, although he does not himself go on 

the lands' of another, but the other gentlemen “ lies for discharging guns near the 

do, he is answerable for the trespass they may aecov-poiid of another with design to damnify 
commit in so doing, unless he distinctly desires tiy frightening away the wildfowl 

them not to go on the lands. Balters. BeMey, ^gsorting thereto, by which the wildfowl is 
3 Car. & P. 32. frightened away, and the owner damnified. 

By Dog.] — Where, in an action of trespass, it Beelle v. Hiokeringlll, 11 East, 574, n. ; 11 R. R. 

appeared that the defendant was a qualified t u 

T.. -1 X i A nftrsAn whose frame is enticed a wav rrom 


person, and had permission to sport on the right- 
hand side of a road ; hut his dog crossed over 


A person whose game is enticed away from 
his land by a neighbour, is liable to an action 


the road and ranged over a field on the other for exploding combustibles so as to he a nuisance 
side ; the judge left it to the jury whether the fo the latter, m order to frighten the game away 
dog had crossed over by the incitement of the from his land and preveiit him killii^ them, and 
defendant or not. If the jury finds that the dog ^tioing other gaum. Ibbotsm v. Peat, 3 H. 
escaped against the defendant’s will, and that Vqi*’ ’ 

he had no intention of sporting on the other 12 L. T. 313 ; 13 W. R. 691. 


side of the road, they must accordingly find a 
verdict for the defendant. Bimmock v. Allenby, 
2 Marsh. 852. 


Power of Police to Apprehend.] — A policeman 
has no power, under 25 & 26 Viet. c. 114, to ap- 


An action lies against the owner of a dog, prehen d persons whom he may suspect of coming 
who, knowing the animal to have a propensity from land where they have been unlawfully in 
for chasing and destroying game, permits it to pursuit of game, and such persons may lawfully 
he at large, and the dog in consequence enters resist and use such violence as is necessary to 
the plaintiff’s wood and chases and destroys prevent their apprehension. Beg. v. Sjgeneer, 3 


young pheasants which are being reared there 
under domestic hens. Bead v. Bdicards, 5 N. 


F. & F. 854. 

A warrant for neglecting to appear to a sum- 


R. 48 ; 17 C. B. (n.s.) 245 ; 34 L. J., C. P. 31 ; nions for trespass in search of coneys, under 1 & 
11 L. T, 311. 2 Will. 4, c. 32, s. 30, was issued against C., 

directed to all the peace officers in the county. 

Hunting no Justification for Trespass.] — It is A peace officer in the county met C. and said he 
no justification of a trespass that it was com- apprehended him under this warrant, but the 
mi tted in pursuit of a fox, where such pursuit is warrant was not in his possession at the time, 
carried on as a sport. Paul v. Summerliayes, 48 C. resisted, and, having severely injured the 
L. J., M. C. S3 ; 4 Q. B. D. 9 ; 39 L. T. 574 ; 27 officer, escaped, hut afterwards surrendered him- 


W. R. 215 ; 14 Cox, C. C. 202. 

Semble, that the pursuit of a fox could not. 


self. The justices fined him 10^. for the trespass, 
and sentenced him to six months’ hard labour 


under any circumstances, be a justification. Ib. for assaulting the officer in the execution of his 
S. managed his father’s farm, his father being office : — Held, that the -arrest under the circum- 
an invalid, and while working in a field, part of stances would not have been hi the execution of 
the farm, forbade P., E. and others, who were the constable’s office, and that the conviction for 
out with the Taunton Yale foxhounds in pursuit assault must be quashed. Codd v. Cahe, 45 L. J., 
of a fox, from entering that field. P. insisting M. C. 101 ; 1 Ex. D. 352 ; 34 L. T.,453 ; 13 Cox, 
upon riding into the field, S. turned his horse C. C. 202. 
back. P. and E. then committed an assault upon 

S., for which they were summoned by S. before Poaching— Suspicion.]— A constable saw H. 
the justices_ and jointly charged in the informa- with a gun poaching in a field, and then saw him 
tion. The justices refused to allow P. and E. to on the highway, wliere he stopped and searched 
sever their defence so that they might give evi- him, saying that he suspected H. of coming from 
dence for each other, and convicted them both : land where he had been unlawfully searching 
—Held, that such conviction was right, s. 32 of 1 for game. H. assaulted the constable, and was 


to such a case. ' Ib. 


summoned for the assault : — Held, that the jus- 
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tices were wrong in dismissing the charge for 
the reason they gave, viz. that as H. had been 
seen poaching he could not have been suspected 
of poaching Hall -v. Eohmson^ 53 J. P. 310. 

Trespassing in Pursuit of— Actually seen on 
land — legal Evidence.] — Gr. was charged under 
1 & 2 Will. 4, c. 32, s. 30, with unlawfully tres- 
passing in the daytime in pursuit of game. A 
’ report of a gun was heard proceeding from the 
land which was a wood, and G. was seen almost 
immediately to come out of the wood with a gun 
and three dogs, and run off. There was no direct 
evidence that he was seen in the wood in actual 
pursuit. The justices refused to commit, holding 
the evidence not to be legal ; — Held, the justices 
were wrong, and that there was legal or admis- 
sible evidence. Burnms v. Gillingliam,^ 57 J. P. 
423. 

Night Poaching.] — B. was caught with rabbits 
at night in a field forming part of a farm over 
which H. had the right of sporting. The jus- 
tices found as a fact that this field was not a 
warren or ground used for the breeding or keep- 
ing of hares or rabbits within the 17th section of 
the Larceny Act, 1861, and convicted B. of night 
poaching under 9 Geo. 4, c. 69, s. 1 : — Held, that 
it was a question of fact whether the place was 
within this description ; and that upon this find- 
ing the conviction was right. Bevan v. Ilogyldn- 
Bivn, 34 L. T. 142. 

And see Crimikal Law (Boaclmig). 

Conviction — ^When Irregular.] — After a con- 
viction by two justices under 1 & 2 Will. 4, c. 32, 
s. 30, and before any formal conviction had been 
drawn up, one of such justices changed his mind, 
and together with a third justice who had not 
heard the case, but without the concurrence of 
the other justice who had convicted, reversed 
such conviction : — Held, that such reversal was 
irregular, but that as no conviction had been 
drawn up there was no good conviction existing, 
and the whole proceeding was a miscarriage. 
Jones V. Williams, 46 L. J., M. C. 270 ; 36 L. T. 
559. 

Taking or Killing on Sunday.] — A. was con- 
victed for that he, on the 15th of August (being 
Sunday), did use snares for the purpose of kill- 
ing game. He set the snares on the 13th and 
14th of August, and on the 15th the snares were 
.seen set ready to catch game, and two dead 
grouse were found caught in snares : — Held, that 
a snare was an engine or an instrument within 
1 & 2 Will. 4, c. 32, s. 3, and that putting down 
a snare on a day before Sunday, for the purpose 
of killing game, and keeping it set on Sunday, 
was using an engine or an instrument on Sunday. 
Allen V. Tliomjoson, 39 L. J., M. C. 102 ; L. II. 5 
Q B. 336 ; 22 L. T. 472 ; 18 W. E. 1196. 

At petty sessions an information was laid 
against two persons charging that they did use 
a gun and kill two pheasants contrary to 1 & 2 
Will. 4, e. 32, s. 3 ; each claimed to be tried 
separately in order to call the other as a witness ; 
the justices refused, and heard the charge against 
both together, and convicted them, and a con- 
viction was drawn up separately against each of 
them imposing a penalty of 3L : — Held, that it 
was in the discretion of the justices whether they 
would hear the charge separately or not ; that, 
as the penalty was imposed on every person 
acting in contravention of the statute, each was 


separately liable to the whole penalty, and that 
separate convictions were right. Beg, v. Little- 
child. Beg. V. mslo:p. 40 L. J., M. C.' 137 ; L. E. 
6 Q. B. 293 ; 24 L. T. 233 ; 19 W. E. 748. 


C. CEETIFICATES. 

Setting Trap for Game.] — A person who in 
March sets a trap for the purpose of taking 
partridges or pheasants, not having a game cer- 
tificate, is liable to the penalty imposed by 1 & 2 
Will. 4, c. 32, s. 23, upon any person who sets any 
instrument for the purpose of taking game, such 
person not being authorised so to do for want of 
a game certificate, although s. 3 imposes a 
penalty upon any person killing or taking 
partridges between the 1st of February and the 
1st of September, or pheasants between the 1st 
of February and the 1st of October, since the tw'O 
offences are distinct, and the penalties imposed 
by the twm sections are cumulative, Sanders 
V. Baldy, 6 B. & S. 791 ; 35 L. J., M. C. 71 ; 
L. E. 1 Q. B. 87 ; 12 Jur. (N.s.) 334 ; 13 L. T 
322 ; 14 W. E. 177. 

Killing Game — With Gun.] — Proof that the 
defendant did “ keep and use a gun to kill and 
destroy the game” was sufficient evidence to 
support a conviction under the game laws, though 
the witness had his reasons for believing “ that 
the gun was fired by the defendant, who was 
walking about a piece of ground at H. with that 
apparent intent.” Hex v. Bavies, 6 Term Eep. 
177. 

Accidentally.] — If a person not qualified 

to kill game killed a pheasant or other game by 
accident, he could not take it away, or he was 
subject to the penalty. Molton v. Cheeseley, 1 
Esp. 123. 

Take, kill, and pursue — If three 

Offences.] — J. was charged under 23 & 24 Viet, 
c. 90, s. 4, wdth taking, killing, and pursuing 
game without a licence. Objection being taken 
that these were three separate offences, the justices 
dismissed the information : — Held, that the jus- 
tices wmre wrong, and that only one offence was 
charged. Laxtoti Y, Jefferies, 58 J. P. 318. 

Penalties and Convictions.] — In an action to 
recover penalties under the game laws, the plain- 
tiff can recover but one penalty under the 5 Anne, 
c. 14, s. 4, for the same act. Jl?. 

On an information charging a defendant wdth 
keeping and using a dog, and also a gun, on the 
same day, he could only be convicted in one 
penalty. Bex v. Lovett-, 7 Term Eep. 152. 

But a defendant might be convicted of several 
offences in the same conviction. Bex v. Swallow, 
8 Term Eep. 284. 

And two persons could not be convicted in 
separate penalties under 5 Anne, c. 14, s. 4, for 
using a greyhound to destroy game. Bex v. 
Bleasdale, 4 Term Rep. 809. 

The 1 &; 2 Will. 4, c. 32, s. 3, subjects a person 
killing or taking birds of game during certain 
seasons of the year to a penalty not exceeding ll. 
for every head of game killed or taken. Sect. 23 
subjects persons killing or taking game, or using 
any dog for the purpose of seai*ching for or 
killing or taking game, without a certificate, to a 
penalty not exceeding 52. :—PIekl, that the 
penalties in the two sections are cumulative, and, 
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therefore, a person using an instruiuent for taking 
a bird of game without a certificate out of season, 
was liable to a penalty under s. 23. Sanders y. 
BaUy. 6 B. & S. 791 ; 35 L. J., M. C. 71; L. R. 
1 Q. ‘B. 87 ; 12 Jiir. (N.s.) 334 ; 13 L. T. 322 ; 
14W.R.177. 

Killing game without a game certificate is not 
an oficence against the game laws. Sterens y. 
Cojrp, 38 L. J., Ex. 31 ; L. R. 4 Ex. 20 : 19 L. T. 
454;'17W. R.166. 


iriiq,ualified Person in Company.] — An un- 
qualified and unlicensed person may join the 
sport with a person lawfully entitled to kill game, 
if he merely joins in the sport, and is not himself 
a principal, or using his own dogs. MolUm y. 
B.ngers, 4 Esp. 217. 

But in an action on 5 Anne.c. 14, if the defen- 
dant setup a defence that he joined in the sport 
as a servant of another, he must have given strict 
evidence that the person by whose orders he 
acted was himself qualified to kill game. Clarhe 
Y. Brongliton^ 3 Camp. 328. 

All unqualified servant going out with his 
qualified master and shooting game in his pre- 
sence, and for his use, was liable to a penalty 
under 5 Anne, c. 14, for keeping and using a gun 
to kill game. Bex v. Sylvester, 4 M. A Ry. 5 ; 
9 B. A 0. 61 ; 7 L. J. (O.'s.) M. C. 63. 

But an unqualified' person going out with the 
qualified owner of greyhounds to course a hare, 
which “was killed by the dogs, was not liable to 
the penalty of U. given by 5 Anne, c. 14, for using 
a greyhound to klR game ; although he took an 
active part in the sport by beating the bushes in 
order to find a hare, and took it up after it was 
killed. Lewis Y. Taylor^ 16 East, 49. 

A groom attending his qualified master while 
using dogs for killing the game, and pursuing it 
by his master’s command, was not liable to a 
penalty under 5 Anne, c. 14. Bex v. Taylor^ 15 
East, 460. 

Using a greyhound merely in the company of a 
qualified person, who kept it, was not an offence 
against the statute. Bex v. Mnoman, Loft’t, 178 ; 
5'Term Rep. 376. 

A servant of a qualified person assisted his 
master in settiug a trap on his land for taking 
rabbits and vermin, and was ordered, if a hare 
should be caught, to bring it to his master. A hare 
being afterwards caught in the trap, in the absence 
of the master, it was accordingly killed and carried 
to him by the servant : — Held, that he was not 
liable to the penalties for using snares for the 
destruction of game, or having it in his posses- 
sion, so as to constitute an exposure to sale under 
9 Anne, c. 25. s. 2. Walker v. 3Illls, 4 Moore, 
343 ; 3 Br. & B. 1. 


Kot Producing.] — To bring a party within 52 
Geo. 3, c. 93, for not producing his game certifi- 
cate, it is not necessary that the demand should 
be made on the land on which he was sporting ; 
but the demand must be made so immediately 
after the party has left the land, as to form part 
of the same transaction. Searth v, Gaa'dener,, 5 
Car. & F. 38. 

It is not necessary that the person making 
the demand should produce any certificate ; and 
if the other party refuses to produce his, he 
takes, the risk of whether the person demand- 
ing is one having a right to make such demand. 
11 ). 

If a person refuses to produce his game certifi- 
cate, or to tell his name or residence, the person 
i demanding need not go on to ask in what place, 
if any, he 'is assessed to the game duty. Ih. 

The penalty for not producing a licence when 
lawfully reqiiired, is not complete by the refusal 
to produce it, unless the party refuses on re- 
quest, to tell his Christian and surname, and the 
])lace of his residence. Molton v. Boyers, 4 Esp. 
215. 


Right of Supervisor to conduct Prosecution.] 

— ■In prosecutions for taking game without a 
licence the inland revenue supervisor for the 
district has a right to conduct the case although 
the prosecution'is not in his name, and a general 
authority given to him by the commissioners is 
sufficient compliance with 58 & 54 Yict. c. 21, 
s. 27. Beg. v. Turner, 58 J. P. 320. 


Evidence of Authority to Prosecute— Re-open- 
ing Case.]— In a prosecution for pursuing game 
without a licence, the information alleged that 
it was by order of the commissioners of inland 
revenue. Objection wuis taken that no evidence 
thereof wms given : — Held, that the justices w^ere 
wrong in allow'ing such an objection, and in 
ignoring 7 & 8 Geo. 4, c. 53, s. 71. Held, further, 
that the justices were wrong in resolving not to* 
re-open the case before they knew on wdiat 
ground it w’-ould be asked for. Hargreaves v, 
Hilliani, 58 J. P. 655. 


D. DEALERS IK. 


Keeping Sporting Bogs.] — The mere fact of 
keeping a sporting dog is no evidence of keep- 
ing it for the purpose of destroying game, with- 
out some evidence of its ha'ving been used for 
that purpose. Bead v. Phelps, 15 East, 271. 

To constitute the offence of keeping a setting- 
dog with 5 Anne, c. 14, s. 4, it must have been 
kept for the purpose of killing and destroying 
game ; therefore, where at the time the alleged 
offence was charged to have been committed, the 
dog w'as tied up, and never had been taken out 
into the field by his master, it w^as not an offence 
within the statute. Hayward y. Horner, ^ & 

Aid. 317, 

So where a dog was kept as a house-dog. 
Briarly v. A Ithorpe, 5 B. &: Aid, 320, n. 


Legality of Contracts.] — The 1 & 2 Will. 4, c. 
32, s. 4, does not render illegal a contract made 
during the game season, w'hereby a party licensed 
to deal in game undertakes to deliver to another 
live game at a period out of the season. Porritt 
V. Baker, 10 Ex. 759 ; 8 C. L. R. 432 ; 1 Jur. 
(K.S.) 336. 

The buying of game was formerly prohibited 
in all cases by 58 Geo. 3, c. 75 ; therefore, under 
that statute, a contract for the sale of live- 
pheasants for the purpose of breeding, passed uo- 
property to the purchaser, and could not be en- 
forced. Helps V. Glenister, 3 M. & By. 12; 8 B. 
& C. 533; 7 L. J. (o.S.) K. B. 117. 


Bisqualification — Sale of Beer by Retail.] — 

The holder of an additional licence to sell beer 
under 26 & 27 Viet. c. 33, s. 1, is a person 
“licensed to sell beer by retail” within the 
meaning of s. 18 of the Game Act, 1831 (1 k 2 
Will. 4, c, 32), and is therefore disqualified from 
holding a licence to deal in game under that 
section. Slmolhred y. St. Panoras JJ., 59 L. J.,. 
M. 0. 63 ; 24 Q. B. D. 346; 62L.T. 287; 38* 
W. R. 399 ; 54 J. P. 231. 
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Unlawful Possession.]— A person licensed 
under 1 & 2 Will. 4, c. 32, s. 4, who has in his 
possession live pheasants after the time men- 
tioned in the act, is guilty of an offence under 
the act. Zoome v. Bailey^ 3 El. & El. 444 ; 30 
L. J., M. C. 31 ; 6 Jur. (N.S.) 1299 ; 3 L. T. 406 ; 
9 W. K. 119. 

Breeding Pheasants.] — M., a pheasant-breeder 
for many years, set pheasants’ eggs under barn- 
door hens in coops, cutting one wing of each 
bii'd to prevent escape and facilitate identifica- 
tion. He sold two cock pheasants on .5 th 
February for 11. to one of the public ; — Held, 
that he was subject to the penalty under the 23 
& 24 Viet. c. 90 and 24 & 25 Viet. c. 91, s. 17, for 
dealing in game without a licence, Hm'iiett v. 
Miles, 48 J. P. 455. 

Game killed Abroad.] — An excise licence 
under 23 & 24 Viet. c. 90, s. 14, is not required 
for the sale of game killed abroad. Pudney v. 
Bodes, 62 L. J., M. C. 27 ; [1893] 1 Q. B. 52 ; 5 
E. 52 ; 67 L. T. 713 ; 41 W. K. 125 ; 17 Cox, C. C. 
594 ; 57 J. P. 38. 

A person licensed to deal in game by virtue of 
the Game Act, 1831 (1 & 2 Will. 4, c. 32), was 
convicted under s. 4 of knowingly having in his 
shop game during the close season, as clelined in 
s. 3. It appeared that game was exposed for 
sale in his shop during the close season, but that 
it had been killed abroad : — Held, that the act 
did not apply to birds killed abroad, and that 
the conviction was wrong. Guyor v. Reg., 58 

L. J., M. C. 81 ; 23 Q. B. I). 100 ; 60 L. T. 824 ; 
37 W. E. 586 ; 16 Cox, C. C. 657 ; 53 J. P. 436. 

It is no defence to an information under the 
Wild Birds Protection Act, 1876, for exposing 
wild birds for sale during the prohibited season, 
that such birds have been bbught or received of 
or from a person residing out of the United 
Kingdom. Whitehead v. Smithers, 46 L. J., 

M. C. 234 ; 2 C. P. D. 553 ; 37 L. T. 378. 


E. UNLAWFUL POSSESSION OF. 

Evidence of.] — In order to convict under the 
25 & 26 Viet. c. 114, s. 2, it is not necessary that 
the person charged should have been seen on the 
land where he is said to have obtained unlawful 
possession of game found upon him ; it is suffi- 
cient that circumstances are proved from which 
the magistrates may infer that the offence has 
been committed. Bi'oiv/i v. Turner, 32 L. J., 
M . C. 106 ; 13 C. B. (N.S.) 485 ; 9 Jur. (N.S.) 8.50 ; 
7 L. T. 681 ; 11 W. E. 290. 

Under 25 & 26 Viet. c. 114, s. 2, a person may 
be convicted of having obtained game by unlaw- 
fully going on land in search or pursuit of game 
without evidence of his having been on any par- 
ticular land. Means v. Botterill, 3 B. & S. 787 ; 
33 L. J., M. C. 50 ; 10 Jur. (N.s.) 311 ; 8 L. T. 
272 ; 11 W. E. 621. 

-A person may be convicted of that offence, or 
of having used any net, &c., for unlawfully 
killing or taking game, upon circumstantial 
evidence. Ih. 

Upon an information against a person under 
25 & 26 Viet. c. 114, s. 2, for having obtained 
game by unlawfully being on land in search or 
pursuit of game, it is not necessary to prove an 
actual search of the person by the constable if 
game was seen upon the person. Hall v. Knoso, 
4 B. & S. 515 ; 33 L. J., M. C. 1 ; 9 L. T. 380 ; 
12 W. E. 103. 


A policeman can only justify stopping and 
searching a cart upon a highway under 25 & 26 
Viet. c. 114, where he has good cause to suspect 
that the cart is carrying game which has been 
unlawfully obtained. Reg. v. Spencer, 3 F. & F. 
857. 

In order to justify a conviction under 25 & 26 
Viet. c. 114, s. 2, it is necessary that game or in- 
struments for taking game should be found by 
the constable on the accused in a highway. 
Clarke v. Croteder, 38 L. J., M. C. 118 : L. E. 4 
C. P. 638 ; 17 W. R. 857. 

It is not sufficient that the accused should be 
seen in a highway and followed, and game found 
on him elsewhere. Ih. 

Semble, that it is also necessary that the game 
or instruments for killing or taking game sliould 
be detained and taken from the accused in the 
highway in order to give magistrates jurisdiction 
to convict for the offence. Ih. 

A common carrier between B. and E. was met 
by a police constable coming along the turnpike 
road to E. with his horse and cart. The constable 
suspecting that he had been unlawfully on land 
in pursuit of game, asked him if he had any game 
in his cart, to which he replied that he had only 
a few rabbits. The constable then searched the 
cart, and found in a basket beneath the rabbits, 
a pheasant, nine partridges (three of which had 
been shot, and six netted), and two hares (one of 
which had been shot and the other trapped). 
The game was wet, and had been recently killed ; 
and the boots of the carrier (who fainted when 
the game was discovered) 'were dirty, although 
the road was dry. The justices who convicted 
him found that “ no evidence was given on the 
one hand to show that the game was unlawfully 
obtained, or on the other hand to show that it 
was lawfully obtained ” : — Held, that the fore- 
going circumstances did not constitute sufficient 
evidence on which he could be convicted of 
having obtained game by unlawfully going on 
land in search or pursuit of game wdthin 25 & 
26 Viet. c. 114, s. 2. Jones v. Bicker, 22 L. T. 
95. 

In order to give jurisdiction to magistrates to 
convict of an offence under 25 & 26 Viet. c. 114, 
s. 2, it is necessary that the game or instruments 
for killing or taking game should be seized and 
detained on the highwmy. Turner v. Morfjan, 
44 L. J., M. C. 161 ; L. E. 10 C. P. 587 ; 33 L. T. 
172 ; 23 W. E. 659. 

A man, wdiilst going in a cart along a highway, 
was required to stop by a constable. He drove 
off without obeying the order to stop, and 
shortly afterwmrds delivered to G. several 
rabbits, of wdiich the constable subsequently 
took possession : — Held, that as the rabbits w'ere 
not seized by the constable whilst they Avere in 
his possession upon the highway, he could not 
be convicted under 25 & 26 Viet. c. 114. s. 2. 
Ih. 

A police constable saw the appellant in a 
highway with some rabbits slung over his hack. 
The appellant left the higlnvay and ran across a 
meadow followed by the police constable, and on 
being overtaken, at a distance from the highway, 
he threw the rabbits on the ground, and they 
were then and there taken possession of by the 
police constable. On appeal against a conviction 
under 25 & 26 Viet. c. 114, s. 2 Held, that the 
conviction was right. Turner v. Morgan (L. E. 
10 0. P. 587) commented on. Lloyd v. Lloyd, 
14 Q. B. B. 725 ; 53 L. T. 536 ; 33 W E. 457 15 
Oox, C. C. 767 ; 49 J. P. 630. 



GAME. 


Proof of the possession of game being innocent 
lies on the person accused. A servant taking a 
hare out of a snare and carrying it to his master, 
never intending to make any use of it himself 
cannot be said ever to have had the possession 
of it. Heinming v. Haley^ 1 L. J. (O.S.) K. B. 
105. 

User of net Sufficient.] — Two men were 

seen together by a policeman on the 16th of 
December on a highway, about hah-past 9 p.m. 
One had a net under his arm for catching hares. 
Nothing else was found on either of them ; but 
they had a lurcher with them. The policeman 
had heard a dog yelping as if in chase of a hare I 
or rabbit a little time before these men came 
along the road. The night was damp and the 
net was wettish. They were both convicted 
under 25 & 26 Viet. c. 114,, s. 2 ; — Held, that 
there was evidence to support the conviction ; 
for that it was not necessary that they should 
have caught any game ; it was sufficient if they 
had used the net for the pm-pose, though unsuc- 
cessfully, of which there was evidence. Jenldn 
V. King^ or JR-eg. v. Ccrnmall */«/., 4l L. J., M. C. 
145 ; L. K. 7 Q- B. 478 ; 26 L. T. 428 : 20 W. E. 
669. 

Abetting Poachers—Carrier buying Game 
from Poachers.] — M., a constable, at half-past 
seven in the morning in the month of October, 
stopped L. driving a carrier’s cart on the high- 
way, and after questioning L. searched it. M. 
found two pair of rabbits (of which L. gave no 
account), and seized them under 25 & 26 Viet. c. 
114, s. 2. ij., on being served with a summons, 
said “ I bought them of a man I did not know. 
This was the first time I have been summoned, 
I won’t have any more of them ” : — Held, that 
the evidence was not sufficient to justify the 
justices in convicting L. of aiding persons un- 
known, who unlawfully went on land in pur- 
suit of game. Lawlcg v. 3{erriehs^ 51 J. P. 
502. 

Game, taking, during Pence Months . ] — A phea- 
sant was caught accidentally, between the 1st of 
February and the 1st of October, by a farmer 
on his own farm, in a wire set for rabbits and 
not for pheasants, but finding the pheasant in 
the wire still alive, he, after releasing it: and 
putting it on the ground, picked it up and carried 
it away with him. The i & 2 Will. 4, c. 32, s. 3, 
makes it unlawful ‘‘to kill or take any game 
between the 1st of February and the 1st of 
October ” : — Held, that the catching the pheasant 
in the wire, and the picldng it up and carrying 
it away, was not one continuous act, but that 
the picldng it up and carrying it away consti- 
tuted a taking within the statute, but that it 
was material for the justices to consider whether 
the farmer took the bird away with a view only 
to restore it to liberty, or with a view to killing 
it or keeping it, in which latter case they ought 
to convict. WathiM v. Price^ 47 L. J., M. G. 1 ; 
37 L. T. 578 ; 27 W. E. 692. 

The penalty for having possession of a part- 
ridge between the 1st February and 1st Septem- 
ber does not attach if the bird was killed before 
or on the 1st February and kept afterwards. 
Simgmn v. p/iwi/i, 3 B. & Ad. 134: 1 D. G. 
28. ■ ■ 

By Dealer.] — See Zvome y. Pailey, ante, col. 
489. 


F. GAMEKEEPEES. 

Deputation of.] — The lord of a hundred or 
wapentake cannot grant a deputation to a . game- 
keeper. Aileshury (^Eai'V) v. Pattlson, 1 Dough 
28. 

Bodies corporate, who were lords of manors, 
were not prevented by 3 Geo. 1, c. 11, from 
appointing unqualified persons their game- 
keepers. SpurTie7* v. Vale^ 1 Camp. 457 ; 10 
East, 413. 

A deputation to a gamekeeper, who is neither 
himself qualified to kill game, nor is a servant to 
the lord of a manor, need not state on the face of 
it that he is appointed to kill game for the use of 
the lord, and it will be presumed that whatever 
game he kills is for the lord’s use till the contrary 
is proved. Ih. 

A deputation is not admissible as evidence of 
the existence of a manor, without a foundation 
being first laid in fact. Bushworth v. Craven, 
M‘Clel. & Y. 417. 

The evidence of colourable title, necessary to 
make a deputation a defence to an action on the 
game laws, is such as prima facie afibrds a fair 
presumption, 1st, of the existence of a manor ; and, 
2ndly, that there exists some serious claim to the 
manor on the part of the person under whom the 
defendant claims a right to act ; and if the evi- 
dence actually given does not amount to that, it 
ought not to be left to the jury. Ih. 

In an action for a penalty for using a guii to 
kill game without being qualified, evidence of the 
real title to a manor was admissible for the pur- 
pose of rebutting the presumption of the existence 
of a colourable title in the person under whom a 
gamekeeper deputed by the lord of the manor 
claimed to act. Ilimt v. A7idreivs, 3 B. & Aid. 
341. 

Where a defendant pleaded that he had been 
deputed gamekeeper by the lord of a manor, and 
i the jury negatived the existence of a manor : — 
I Held, that this amounted to a negative of the 
! existence of a reputed manor. v. Green, 

5 Scott, 289 ; 4 Bing. (K.c.) 41 ; 3 Hodges, 265 ; 
7 L. J., G. P. 38 ; 1 Jur. 844. 

Rights of— To carry Gun— Killing Dogs.] — A 

plea to an action for killing the plaintiffis dog 
cannot justify the act, by stating that the lord 
of the manor was possessed of a close, and that 
the defendant, as his gamekeeper, killed the dog 
when running after hares in that close, for the 
preservation of the hares, such plea not even stat- 
ing that it was necessary to kill the dog for the 
preservation of the hares, nor stating that it 
was the dog of an unqualified person. Yere v. 
Caxodor {Lord'), 11 East, 568 ; 11 E. E. 268. 

The gamekeeper to a lord of a manor has a 
right to carry a gun anywhere out of the manor. 
Boyers v. Carter, 2 Wils. 387. 

Other.] — A gamekeeper was authorised 

by his deputation to seize greyhounds, setting- 
dogs, ferrets, and to do all things belonging to 
the office of gamekeeper, according to the direc- 
tions of the acts of parliament Held, that he 
was not thereby authorised to seize hounds. 
Grant v. MulUm, 1 B. & Aid. 134. 

The 1 & 2 Will. 4, c. 32, s. 13, does not 
authorise a gamekeeper, appointed by the lord of 
; a manor, to seize a gun used within the limits of 
the manor by a person not authorised to kill 
game, for want of a game certificate. Laddie or 
.Liiddle V. Hioliton, 17 L. T. 549 ; 16 W. E. 372. 
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A gamekeeper is not empowered to seize game 
in the possession of an unqualified person, under 
a general direction given |him by the lord of a 
manor, although such seizure was made within 
the manor, v. Bale, 1 Moore, 290 ; 7 Taunt. 
560. 

In an action for taking hares, where the de- 
fendant justified seizing them by command of 
the lord of the manor, and for his use within the 
manor, the hares being found in the possession of 
an unqualified person, and the plaintiff traversed 
the command : — Held, that the command to be 
proved to maintain the issue must be such a com- 
mand as would legally authorise the seizure ; and 
that evidence of a wrongful command would not 
maintain the issue. Ib. 

It was no defence to an action for penalties under 
the game laws that the defendant acted bona fide 
as gamekeeper of the manor in which the offence 
was committed, under a deputation from a per- 
son claiming a right to appoint the gamekeeper, 
there being no ground for the claim. Calcraft 
V. GlMa, 5 Term Rep. 19. 

The gamekeeper of a person who has merely 
the right of shooting over land is not justified in 
apprehending a person unlawfully being upon 
such land by night for the purpose of taking 
game. Beg. v. Price, 5 Cox, 0. C. 277. 

Liabilities of.]— A gamekeeper appointed by 
a person having only a permission to shoot, trying 
to take a gun from a poacher, and in the scuffle 
causing a loaded gun to go off, which killed the 
poacher, is guilty of manslaughter. Beg, v. 
Wesley, 1 F. & F. 528. 

A person having only a right of shooting over 
land has no right to empower keepers to appre- 
hend parties trespassing in search of game ; 
and on their resisting with no greater violence 
than is used by the keepers, they will not be 
liable for an assault ; but if the trespass is in the 
night they may be Indicted for night poaching. 
Beg. V. Wood, 1 F. & F. 470. 
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A. LAWFUL AND UNLAWFUL GAMES. 

Horse Races and Matches.] — A trotting match 
at 257. a side along a turnpike road is not an il- 
legal race within 18 Geo. 2, c. 34, s. 11. Chdlland 
V. Bray, 1 D. (N.s.) 783 ; 11 L. J., Q. B. 204 ; 6 
Jur. 626. 

A steeplechase for 507., or upwards, is a law- 
ful race within 18 Geo. 2, c. 32, s. 11, notwith- 
standing the repeal by 3 & 4 Viet. c. 5, of the 
provisions as to horse racing in 13 Geo. 2, c. 19. 
Evans v. Pratt, 4 Scott (n.e.) 378 ; 1 D. (N.s.) 
505 ; 3 Man.& G. 759 ; 11 L. J., C. P. 87 ; 6 Jur. 
152. 

A horse race for 507. or upwards is a legal race 
by virtue of IS Geo. 2, c. 34, s. 11. Bentinch 
(Lord) V. Connop, 5 Q. B. 693 ; D. & BI. 538 ; 13 
L. J., Q. B. 125 ; 8 Jur. 336. 

Since the repeal of the 13 Geo. 2, c. 19, by 3 & 
4 BTict. c. 5, a horse race for money given by 
third persons, by way of prize, is not illegal. 
Applegarth v. Colley,' 10 Bl. & W. 723 : 12 L. J., 
Ex. 34 ; 7 Jnr. 18. 

Game — Skill or Chance.] — All games, whether 
of skill or of chance, being within 9 Anne, e. 14, 
s. 5, a promissory note given to secure the pay- 
ment of money won at either is invalid. Sigel 

V. Jehb, 3 Stark, 1. 

Coursing.] — A coursing match was an illegal 
game within 9 Anne, c. 14. s, 5. Baintrec v. 
Hutchinson, 10 BI. W. 85 ; 11 L. J., Ex. 397 ; 
6 Jur, 736. 

Foot Races.] — A foot race is a lawful game 
sport or pastime, within the proviso in 8 & 9 
Viet. c. 109, s. 18. Batty v. Marriott, 5 C. B. 
SIS ; 17 L. J., C. P. 215 ; 12 Jur. 462. See 
Jolmson V. Lansley, 12 C. B. 469 ; Coombs v. 
Bibble, 4 H. & C. 375 ; 35 L. J., Ex. 167 : L. R. 
1 Ex. 248 ; 12 Jur. (n.s.) 456 : 14 L. T. 415 : 14 

W. R. 676. 

Two persons agreed to run a foot race, and 
each of them deposited 107. with a third person, 

the whole 207. to be paid over to the winner : - 

Held, that the loser could not recover his deposit 
from the stockholder. Ib, 

Where a number of persons assembled together 
in a public highway to enjoy a diversion called 
a stag hunt, which consisted in one of the num- 
ber representing a stag, and the others chasing 
him, whereby an obstruction was caused Held, 
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that this was a game within 5 & 6 Will. 4, c. 50, 
s. 72. Pappin v. Maynard, 9 L. T. 327. 

A foot race is within the statute 9 Anne, c. 14, 
entitled, “An Act for the Better Preventing of 
Excessive and Deceitful G-aming.” ParJier v. 
Alcocliyl Younge, 361. 

Cricket.] — A match at cricket for 20L wms 
within the 9 Anne, c. 14, s. 5, and 18 Geo. 2, c. 34, 
s. 8, and therefore illegal. Sodson v. Terrill, 1 
C. & M. 797 ; 3 Tyr. 393; 1 D. P. C. 264; 2 L. J., 
Ex. 282. 

A game at cricket for above lOZ. was illegal, 
though the game was not linished in one day. II). 

Hazard.] — The game of hazard is considered 
an unlawful game by 12 Geo. 2, c. 28, s. 3, and 
18 Geo. 2, c. 34, s. 2, whether played in private 
or at a public gaming-table. M^KmneU v. 
Modinson, 3 M. & W. 434; 1 H. & H. 146 : 7 L. J., 
Ex. 149 ; 2 Jur. 595. 

Bouge et Hoir.] — The game of “rouge et 
noir” is illegal. Ee.v v. Eoqier, 1 B. & C. 272 ; 
2 D. & K. 431 ; 25 R. R. 393, ‘ 


each set of cards was placed in a box, and the 
cards drawn out alternately, as chance directed ; 
each subscriber was considered as holding that 
name of a horse which came out next before the 
drawing of his own name, and the holders became 
entitled to prizes varying from 24/. downwards, 
as the horses whose names they held came in first, 
second, &c., in the race : — Held, before 8 & 9 Viet, 
c. 109. an ille^ral game. Gattq v. Field, 9 Q. B. 
431 ; 15 L. J., Q. B. 408 ; 10 Jur. 980. 

A horse race being about to be run, 155 per- 
sons subscribed 1/. each, upon the terms that 
the names of the horses should lie placed on 
separate cards in one box, and the names of the 
subscribers on separate cards in another box, and 
that two disinterested persons sliould draw tliese 
cards by chance, one fioni eacli box after the 
other, and that the person wliose name was drawn 
next after the name of the w’inning horse should 
be entitled to 100/. out of the entire fund : — Held, 
that if this was not a lotteiy, but a bet, it was an 
illegal bet, and not recoverable. Allport v. 
Kntt, 1 C. B. 974 ; 3 D. & L. 233 ; 14 L. J., C. P. 
272 ; 9 Jur. 900. 


Baccarat.] — Baccarat is a game of chance and 
unlawful within s. 4 of 17 & 18 Viet. c. 38. 
Jenhs V. Tmpin, 53 L. J., M. 0. 161 ; 13 Q. B. 
D. 505 ; 50 L. T. 808 ; 15 Cox, C. C. 486 ; 49 
J. P. 20. 



Chemin de fer.] — The game of “ chemin de 
fer ” is merely a form or variety of baccarat, a 
term which, as ordinarily understood in England, 
comprises both “ baccarat banque ” and “ che- 
min de fer” ; it is, therefore', an unlawful game 
in the same sense and under the same circum- 
stances as baccarat. Jenlts v. Turpin (13 Q. B. 
D. 505) followed. Falrtkmgli v. Mliitmore, 64 
L, J., Ch. 386 ; 13 R. 402 ; 72 L. T, 354 ; 43 W. 
B. 421. 

Cock Eights.] — A cock fight was a game with- 
in 9 Anne, c. 14, and no action could be main- 
tained upon a wager on a cock fight. Squires 
V. Whisken, 3 Camp. 140. 

Quaere, whether cock fights are illegal. Martin 
V. Sewso7i, 10 Ex. 737 ; 24 L. J., Ex. i74 ; 1 Jur. 
(N.s.) 214. 

Dominoes.] — conviction which states that a 
keeper of a public-house, licensed under 9 Geo. 4, 
c. 61, has been “ guilty of an offence against the 
tenor of his licence ; that is to say, that he know- 
ingly suffered an unlawful game, to wit, the game 
of dominoes, to be played in his house,” is bad, 
as the game of dominoes is not itself unlawful, 
and playing at dominoes does not necessarily 
amount to gaming within the meaning of the 
licence. Peg. v. Ashton, 1 El. & Bl, 286 ; 22 
L. J., M. C. i ; 17 Jur. 50. 

Billiards. ]--The 8 & 9 Viet. c. 109, s. 18, ap- 
plies to billiards, though a lawful game, and the 
proviso does not extend to money won by one of 
the players from the other. Parsons v. Alex- 
ander, 5 El. & Bl. 263; 24 L. J., Q. B. 277; 1 Jur. 
(N.s.) 660 ; 3 W. R. 510. 

Sweepstakes.] — Before the running of a horse 
race, several persons subscribed into the hands of 
a secretary, and deposited with a treasurer 15a‘. 
each; the names of the subscribers were written 
on cards, and the names of the horses intended to 
run were written in like manner on other ; cards ; 


B. WAGERS. 

1. Invalidity Geneeally. 

Application of 8 & 9 Viet. c. 109.] — This 
statute does not extend to India. Thachoorsey- 
dass v. JDhondmull, 6 Moore, P. C. 300 ; 4 
Moore, Ind. App. 339 ; 12 Jur. 315. 

Betrospective Operation.] — Section 18 of 

8 & 9 Viet. c. 109, has not a retrospective opera- 
tion, so as to prevent a party from prosecuting an 
action on a wager which he had commenced 
before the statute passed. Moore v. Durden, 
2 Ex. 22 ; 12 Jur. 138. S. P., Pettainljerdass y. 
Tliachoorseydass, 5 Moore, Ind. App. 109 ; 7 
Moore, P. C. 289 ; 15 Jur. 257. 

Common Law.] — According to the common 
law of England (altered by 8 <& 9 Viet. c. 109), 
an action might be maintained on a wager, al- 
though the parties had no previous interest in 
the question on which it was laid, if it was not 
against the interests or feelings of third persons, 
and did not lead to indecent evidence, and was 
not contrary to public policy. ThaekoorseydassY. 
Dhondnmll, 4 Moore, Ind. App. 339 ; 6 Moore, 
P. C. 300 ; 12 Jur. 315. 

Trial of Actions — Discretion of Judge.] — It 

was discretionary with a judge, 'whether he would 
or wmuld not try an idle or frivolous cause 
respecting a wager ; but if he suffered it to be 
tried, and the plaintiff recovered a legal verdict, 
the court 'wmuld not on that ground disturb it. 
Robinson v. Meams, 6 D. & R. 26 ; 3 L. J. (O.s.) 
K. B. 124. 

Ho action will lie on a wager respecting the 
mode of playing an illegal game ; and if such a 
cause is set down for trial, the judge will order 
it to be struck out of the paper. Drown y. 
Leeson, 2 H. Bl. 43 ; 3 R. R. 341. 

If an action for money had and received is 
brought against the stakeholder on a dog-fight, to 
recover the stakes, on the ground that the plain- 
tiff’s dog won; the judge will order it to be 
struck out of the cause paper, as he wiU not try 
which dog won the battle. Eyerton v. Furze- 
mein,! Oar, & P. 613 ; R. &: M. 213. 

The lord chief justice refused to try an ac- 
tion to recover back a deposit paid to abide the 
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event of a wrestling match which did not take 
place. Kennedy v. Gad^ 3 Car. & P. 376 ; M. & 
M. 225. 

The stakeholder upon a cricket match between 
eleven players on each side, at os. a head, was 
liable to the winner, if the judge, in the exercise 
of his discretion, thought proper to try the cause. 
Walpole V. Saunders., 7 D. & R. 130; 4 L. J. (O.s.) 
K. B. 29. 

Poot Race — Deposits with Stakeholder.] — A 

wager of less than lOZ. on a foot race, to be run 
for a sum under lOZ., before 8 & 9 Viet. c. 108, 
s. 18, was legal and valid, and neither of the 
bettors could recover his stake from the stake- 
holder before the determination of the event. 
Kniery v. Michards, 14 M. & W. 728; 15 L. J., 
Ex. 49. 

An agreement to walk a match for 200Z. a 
side, the money being deposited with a stake- 
holder, is a wager, and null and void, under 8 & 9 
Yict. c. 109, s. 18. Liggley. Higgs, 46 L. J., Ex. 
721 ; 2 Ex. D. 422 ; 37* L. T. 27 ; 25 W. R. 777 
— C. A. 

Subscription or Contribution to lawful Game.] 

— ^The deposit of money to abide the event of a 
walking match is not a subscription or contribu- 
tion for a sum of money to be awarded to the 
winner of a lawful game within the proviso of 
s. 18 of 8 & 9 Viet. c. 109 ; and although the 
winner of the match cannot sue the loser or the 
stakeholder to recover the stakes, yet a depositor 
may maintain an action to recover back the 
share deposited b}^ him with the stakeholder. 
Higgle v. Higgs, supra. 

D. and S. agreed to walk a match for 200Z. a 
side, and each deposited 200 Z. with the defendant 
to be paid to the winner. S. won the match. 
D., after the determination of the match, but 
before the money was paid over to S., demanded 
the sum deposited by him from the defendant : — 
Held, that he was entitled to recover his share of 
the deposit from the defendant. Ih. S. P., Bat- 
son V. JS’eiomasi, 1 C. P. D. 573 ; 25 W. R. 85 
— C. A. 

The plaintiff deposited -with the defendant 
200Z. to abide the event of a match between a 
horse of the plaintiff and another horse be- 
longing to G. ; but before the day fixed for the 
race, he gave notice to the defendant that he 
revoked the authority to pay over the money, and 
demanded the return of it ; — Held, that the 
plaintiff was entitled to recover such deposit. 
The contract under which the money was depo- 
sited was one by w^ay of wagering, and was not 
an agreement to contribute a sum of money 
within the meaning of the proviso contained in 
s. 18 of 8 & 9 Viet. c. 109, which proviso applies 
to contributions other than wagers. Higgle v. 
Higgs (2 Ex. 13. 422) approved. TrmUeyHIill, 
49 L. J., P. C. 49 ; 5 App. Gas. 342 ; 42 L. T. 
103 ; 28 W. R. 479. 

A person collected subscriptions from the 
members of a club to run greyhounds, on account 
of the treasurer, and became bankrupt : — Held, 
the treasurer might prove for the amount. King, 
Ex parte, Wathins, In re, 2 Mont. & Ayr. 676 ; 
2Deac. 2S; 5 L. J., Bk. 45. 

Horse Race already Run.]-— A wager of more 
than lOZ. on a horse race already run was not 
illegal, under 9 Anne, c. 14, s. 6. Pug/i v. Jen- 
him, 1 Q. B. 631 ; 1 G. & D. 40 : 10 L. J., Q. B. 
201 ; 5 Jur. 1082. 


498 

Right of Action.] — No action can be main- 
tained against the loser of a bet of lOZ. for re- 
fusing to pay the same, though the bet is upon a 
legal horse race. Thorpe v. Coleman, 1 C. B. 
990 ; 14 L. J., C. P, 260 ; 9Mur. 903. 

0. and T. made up a match for lOOZ., to trot 
their respective horses a given distance. 0. made 
up his stakes by getting his friends to take shares. 
The defendant took fifty shares, ami disposed of 
twenty to plaintiff. O.’s horse won. The de- 
fendant promised the plaint iff to pay him as soon 
as he was paid by 0. 0. afterwards paid the 

defendant -.—Held, that the plaintiff could not 
sue the defendant as for money had and received, 
the wager being illegal. Hartin x. Smith, 4 
Bing. (N.C.) 436 ; 6 Scott, 268 ; 6 I). P. C. 639 ; 
1 Arn. 194 ; 7 L. J., C. P. 201 : 2 Jur. 376. 

No action will lie on a wager, though above 
50Z., that a single horse shall run on the high 
road from A. to" B., and arrive sooner than one 
of two horses placed at any distance the owner 
should please, such a race not being legalised by 
13 Geo. 2, c. 19, or 18 Geo. 2, c. 34, s. 11. Whaley 
V. Pa jot. 2 Bos. tk P. 51. 

Nor on a wager that the plaintiff could per- 
form a certain journe}^ in a postchaise and pair 
of horses in a given time. Ximenes v. Jagiies, 6 
Term Rep. 499: 1 Esp. 311. 

0. was treasurer of a Derby lottery, and received 
the subscriptions. Tickets marked with the names 
of horses entered to run for the Derby stakes were 
issued to the subscribers ; and it was understood 
that the holder of a ticket bearing the name of a 
winning horse wmuld receive a prize in money. 
C. received os. for each, and was to pay the 
prizes. The holder of a ticket purchased of C. 
sold it to A. There was no written contract 
between any of the parties, and the party who 
bought of C. subscribed as for himself. The 
horse named on A.'s ticket w’on : — Pleid. that A. 
could not recover the amount of the prize from 
C., there being no privity betAveen them. Jones 
V. Carter, 15 L. J., Q. B. 96 ; 8 Q. B. 134 ; 10 
Jur. 33. 

Where one Party can determine Wager.] 

— ^No action can be maintained by A. n gainst B. 
on a wager, in which A. bets that B. wifi, and B. 
that he will not, pass his examination as an at- 
torney ; inasmuch as B. has the power of deter- 
mining the wager in his owai favour. Elsher v. 
Waltham, 4 Q. B. 889 ; D. cV: M. 142 : 12 L. J., 
Q. B. 330 ; 7 Jur. 625. 

Contracts in the Nature of Wagers.] — An 

action wms brought for a breach of the following 
agreement : — The plaintiff agreed to huy, and the 
defendant agreed to sell, his horse Partington for 
200Z. provided he trotted eighteen miles within 
one hour within one month : and if the task was 
not performed, the horse was thereby sold to the 
plaiutiff for 1;?., which the plaintiff that day paid 
to the defendant. At the trial, it appeared that 
the cask was not performed, and that the de- 
fendant had refused to deliver the horse to the 
plaintiff. A verdict was found for the plaintiff : 
— Held, upon a motion to arrest the judgment, 
that this agreement was illegal, and within 9 
Anne, c. 14. Brogdenx. Marriott, 3 Bing, (27.C.) 
88; 2 Scott, 712 ; 2 Hodges, 136: 5 L. J., 
0. P.302. 

An agreement between two persons, each of 
whom is possessed of a horse, to ride a race, the 
winner to have both hoi-ses, is null and void, being 
an agreement by way of wagering, witliin' 8 9 
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¥ict. G. 109, s. 18, and not an agreement to con- both sums, but that if he failed, then H, should 
tribute towards a prize to be awarded to the receive both. The experiment was made, and 
winner of a lawful game, within the meaning of the referees decided in favour of W. : — iEeld, 
the proviso in that section. Coowths v. Dibble, that the agreement was a wager, and conse- 
4 H. & C, 375 ; 35 L. J., Ex. 167 ; L, E. 1 Ex. quently null and void, within 8 & 9 Viet. c. 109, 
248 ; 12 Jur. (K.s.) 456 ; 14 L. T. 415; 14 W. E. s. 18. mimpden v. Walsh, 45 L. J., Q. B. 238 ; 
676. 1 Q. B. D. 189 ; 33 L. T. 852 ; 24 W. E. 607. 


In the course of a bargain between the plain- 
tiff and the defendant for the sale of goods, a — — ^Sale of Stocks and Shares.]' — See infra, 

dispute arose as to the price of similar goods on col. 507. 

a former sale : and the following memorandum . _ , . . ^ ^ -r t 

was signed : — “ The plaintiff states that the goods Wagering Policies Want of Insurable In- 
sold by him to the defendant, and afterwards terest.]-J. H. effected with the defendant 
burnt, were invoiced at 5s.9<f. per owt.of 112 lbs. Poli“es^ of insurance on the life 

The defendant says the price \vas 6.s. per cwt. father, J. H., in which he had no m- 

The losing man is to pay for the winner one surable interest. Acconimg to the policies, the 
gallon of best brandy. The five tons of rags pi’cmiiims were to be paid weekly. J. H., tlie 


Wagering Policies — Want of Insurable In- 
terest.] — J. H. effected with the defendant 
company two policies of insurance on the life 
of his father, J. H., in which he had no in- 


gallon of best brandy. The five tons of rags 
now lying at the Salford station are to be regu- 
lated, as to price, according to the above, viz. 
the plaintiff says they are invoiced at 5s. 9d . ; 
the defendant says 6.5. It is also agreed by both 


son, continued to make these weekly payments 
for some years. J. H., the father, had at first 
no knowledge of the insurances effected on his 
life ; but when he became aware of them he 


parties that if the plaintiff is wrong, they are to objected to thmr being contiimed, and gave 


be charged at 3s. only ; if the defendant is wrong 
he is to pay for the 'same 6.s*.” : — Held, that, in- 


notice to that effect to the company. J. H., the 
son, then gave notice to the defendants that the 


dependentlv of the clause about the brandy, this policies were at an end, and claimed the return 
was a contract by way of wagering within 8 & 9 amount of the premiums. Ihe defendants 

Viot. c. 109, s. 18, and therefore could not be refused to pay, and J. H., the son, brought his 
enforced by the plaintiff in an action for goods ‘^etion for their reoovepr , and the county comt 
bargained and sold. v. S/tart , 5 El. & Bl. Bulgment for the plaintiff Held, 

904 : 25 L. J., Q. B. 196 * 2 Jur. (n.s.I 352 ; 4 under the circumstances of the case the 
W E. 247 ' ‘ • -J ' • policies were wagering policies, and consequently 

The plaintiff was a tipster,” i.e. gave infor- premiums paid in respect of them could not 
mation as to the probable winners of horse races. ^ Howard v. Defug e JSnendly 

Upon his giving the name of a horse to the de- h>octet'y, o4 L. T. 644. 


fendant as the probable winner of a certain race, See further, Insueance CLife}. 

it was agreed between them that the plaintiff 

should have 2Z, on the horse at 25 to 1 ; that is Eescission of Contract by Tossing.] — The 
to say, that if the defendant backed the horse plaintiff and the defendant had agreed in writ- 
and won, the plaintiff should have 50?. out of his ing that the plaintiff should take a lease of the. 
winnings, but if the horse lost the plaintiff should defendant and buy a goodwill and fixtures for 
pay the defendant 21. The defendant did back 800?., of which 25?. was to be paid, and was paid, 
the horse and it won, and the plaintiff thereupon by the plaintiff as a deposit. Afterwards the 
claimed 50?. out of the defendant’s winnings : — defendant offered the plaintiff 50?. to be off the 
Held, that the agreement was void within 8 & 9 bargain. The plaintiff refused this, but the- 
Viet. c. 109, s. 18, and that the 50?. could not be parties agreed that it should be settled by a toss 
recovered. IDgginsou v. Smj)son, 46 L. J., C. P. whether the defendant should give the plaintiff 
192 ; 2 C. P. D. 76 ; 36 L. T. 17 ; 25 W. E. 303. 50?. or 75?. to be off' the bargain. The defendant 
A wager, under the disguise of a contract to won the toss, and when the plaintiff sued him 
pay a reward for information, is illegal. Ib. for the 50?., and for the 25?. deposit, set up that 
The defendants, who were the proprietors and the contract of rescission was a wagering one 


any person who contracts the increasing epi- contract was in fact made : — Held, that the 
demic, influenza, after having used the ball plaintiff was entitled to recover both the 50?., as. 
three times daily for two weeks ” in a certain consideration for the rescission, and also the 25?. 


specified manner ; “ 1,000?. is deposited with the 
A. bank, showing our ’ (the defendants’) sincerity 
in the matter.” The plaintiff, on the faith of 
this advertisement, purchased from a chemist 
one of the defendants’ smoke balls, and used 
it in the manner required, and then contracted 


deposit. Wllsou v. Cole, 36 L. T. 702. 

2. Invalidity for Immorality and 
Impolicy. 


it m the manner required, and then contracted An action will not lie upon a voluntary wager 
influenza :~~Hekl, that such a contract is not a between two indifferent persons, upon the sex of 
contract by way of wagering within 8 & 9 Viet, a third person, apparently a man, having acted 
c. 109. Gerhard v. Dates (2 El. & Bl. 476), and continuing to act as such in various public 
discussed. Carlill v. Carbolic Smolie Dali Co., characters. First, because such inquiry tends. 


c. 109. Gerhard v. Dates (2 El. & BL 476), and continuing to act as such in various public 

discussed. Carlill v. Carbolic Smolie Dali Co., characters. First, because such inquiry tends. 

62 L. J., Q.^B. 257 ; [1893] 1 Q. B.^256 ; 4 E. 176; to indecent evidence ; and secondly, because it 

67 L. T. 837; 41 W. E. 210; 57 J, P. 325 — tends to disturb the peace of the individual and 

. .. . society. De Costa v. 107168, Cowp. 729. 

H. and W. each deposited 500?. in the hands A policy upon the sex of a person is a wagering 
of a stakeholder, upon an agreement that if W., policy within 14 Geo. 3, c. 48. Roebuch v. 
before a certain date, proved the convexity or Ha-iimerton, Cowp, 737. 

curvature to and fro of any canal, river, or lake, And an action cannot be maintained upon a 
by actual measurement and demonstration to the wager whether an unmarried woman has had a 
satisfaction of certain referees :he should receive child. Dltchb7irn v. Goldsmith, 4 Camp 152 
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A wager by which the defendant received 
from the plaintilf lOO guineas on' the 31st May, 
1802, in consideration, of paying the plaintiff a 
guinea a day as long as Napoleon Buonaparte 
(then first consul of the French Republic) should 
live, which bet arose out of a conversation upon 
the probability of his coming to a violent death 
by assassination or otherwise, is void on the 
grounds of immorality and impolicy. Gilhert v. 
Sykes, 16 East, 150 ; 14 R. R, 327. 

A wager between two voters, with respect to 
the event of an election of a member to serve in 
parliament laid before the poll began, is illegal. 
Allen V. Hearn, 1 Term Rep. 56 ; 1 R. R. 149. 

A wager respecting the amount of any branch 
of the public revenues is illegal, because it leads 
to an improper discussion, and is contrary to 
sound policy. Atherfolcl v. Beard, 2 Term Rep. 
610 ; 1 R. R. 556. 

But the mere circumstance that a wager 
refers to the public revenue does not establish 
its illegality. Iliacki)orseydass v. Blumdmidl, 
6 Moore, P. C. 300 ; 4 Moore Ind. App. 339 ; 12 
Jur. 315. 

The mere circumstance that a wager has a 
tendency to make a party to it do what is 
wnnng, not being a matter of duty, will not, 
according to the common- law of England, 
vitiate the wager. So, where a w^ager in India 
related to the price of opium at a future day, 
the proceeds of which formed part of the 
government revenue, and it was the interest 
of one party to the w’ager to raise, and of the 
other to depress the price of opium : — Held, 
that the wager was legal. Ih. 

8o a wager as to the conviction or the acquittal 
of a prisoner on trial on a criminal charge is 
illegal, as being against public policy. Means v. 
Jones, 5 M. & W. 77 ; 2 H. & H. 67 ; 8 L. J., Ex. 
173 ; 3 Jur. 318. 

An engagement, in consideration of 40 guineas, 
to pay lOuZ., in case Brazilian stock should be 
done at a certain sum on a certain day, sub- 
scribed by several persons, each for himself, is a 
policy of insurance, and void, under 14 G-eo. 8, 
c. 48. Paterson v. Powell, 9 Bing. 320, 620 ; 2 
M. & Scott, 399, 773 ; 2 L. J., C. P. 13. 

A w'ager that A. had purchased of B. is not 
void at common law, or prohibited by 14 Geo. 3, 
c. 48. Good V. Elliott, 3 Term Rep. 693 ; 1 R. R. 
803. 

3. Money Paid by Thikd Peeson. 

Bequest to Bet— -Implied Authority to Pay.] 

— A testator had requested a friend to bet for 
him on certain horses, and the friend paid the 
amount lost by the bets Held, that the request 
to bet implied an authority to pay the bets if 
lost, and that the friend -was entitled to prove 
against the estate for the amount paid by him in 
respect of the bets. BnM v. Yelverton, ICer, In 
re, 24 L. T. 822 ; 19 W. R. 739. 

The plaintiff, a turf commission agent, was 
employed by the defendant to make bets for him 
in the plaintiff's own name. After the plaintiff 
had so made some bets, but before he had paid 
those which were lost, the defendant repudiated 
the bets. On the settling day the plaintiff, who 
was a member of Tattersall’s, paid the bets, as, 
if he had beeri_ a defaulter, he would have been 
subject to certain disqualifications in connection 
with racing matters and he then sued the 
defendant for the amount so paid Held, that 
he was entitled to recover the amount so paid. 
Bead v. Anderson, 53 L. J., Q. B. 532; 13 


Q. B. D. 779 ; 51 L. T. 55 ; 32 W. R. 950 ; 49 
J. P. 4—0. A. 

A plaintiff who, by the defendant’s authority, 
lays illegal bets in "the defendant’s name, and 
losing, pays them without a subsequent express 
direction so to do, cannot recover from the 
defendant the amount of the money so paid. 
Clayton v. Billy, 4 Taunt. 165. 

Where a dinner is ordered at a tavern by the 
authority of two persons who have laid a wager 
of a rump and a dozen, if the winner pays the 
bill he may maintain an action against the loser 
for money paid, to recover the amount. Hussey 
V. Oriekett, 3 Camp. 168. 

Money paid in discharge of a lost bet made 
for another person is recoverable f rom such other 
person. Oldham v. llamsden, 44 L. J., C. P. 309 ; 
32 L. T. 825. 

In an action for money paid by the plaintiff 
for the defendant’s use at his request, it is no 
answer that the money was paid in discharge of 
claims against the clefendant uiider^ wagering 
contracts, void by the statute S & 9 Viet, c, 109, 
s. 18. Knight v. Cambers, 15 C. B. 562 ; 3 
C. L. R. 565 ; 24 L. J., C. P. 121 ; 1 Jur. (N.S.) 
525. 

It is no defence to an action against the 
acceptor of a bill of exchange that the bill was 
given for bets on horse-races, made by the 
drawer as the acceptor’s agent, but paid by him 
without the acceptors request. Oidds v. 
Harrison, 10 Ex. 572 ; 3 C. L. R. 353 ; 24 L. J., 
Ex. 66 ; 3 W. E. 160. 

Effect of Gaming Act, 1892.] — The Gaming 
Act, 1892, is not retrospective, and therefore a 
betting agent can recover moneys due to him 
before the act came into operation, though the 
action was commenced after that date. Knir/ht 

V. Zee, 62 L. J., Q. B. 28 ; [1893] 1 Q. B. 41 ; 
5 R. 54 ; 67 L. T. 688 ; 41 W. R. 125 ; 57 J. P. 

117. 

Section 1 of the Gaining Act, 1892, prevents a 
plaintiff who has, at the defendant’s request, paid 
money in settlement of lost bets, from recovering 
the money from the defendant, even though the 
plaintiff was no party to the betting. Tatam v. 
Reece, 62 L. J., Q. B. 30 ; [1893] 1 Q. B. 44 ; 5 

R. 83 ; 67 L. T. 683 ; 41 W. R. 174 ; 57 J. P. 

118. 

In respect of Wagering Contract.]— The 

defendant, who had agreed to light a boxing 
match with another person for stakes to be 
deposited with a stakeholder by himself and the 
other combatant, requested the plaintiff to lend 
him the money for his stake. The plaintiff 
advanced the money, which was deposited with 
the stakeholder. The defendant won the match 
and received the stakes. In an action, by the 
plaintiff to recover from the defendant the 
money advanced as money lent : — Held, that 
the money was paid by the plaintiff in respect 
of a contract rendered null and void by the 
Gaming Act, 1845, within the meaning of s. T of 
the Gaming Act, 1892, and the action could not 
be maintained. Carney v. Plimmer, 66 L. J., 
Q. B. 415; [1897] I Q.B. 634 ; 76 L. T. 374 ; 45 

W. R. 385 ; 61 J. P. 324—0. A. 

4. Money Lent by Third Person. 

Eor Paymeat of Bets.] — Money lent to enable 
the borrower to pay a bet which he has already 
lost does not constitute a debt for an illegal 
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consideration within 6 & 6 WiU. 4, 0,41, s. l, and Q. B. 241 ; 22 Q. B. D. 680 ; 60 L. T. 932 ; 37 
is consequently recoyerable by the lender. Pyhe, W. E. 400 ; 53 J. P. 469. 

Mx parte, Lister, In re, 47 L. J., Bk. 100 ; 8 Ch. 

B. 754 ; 38 L. T. 923 ; 26 W. E. 806. ^ ^ 

6. In OtHEE COtJJfTEIES. 


Eor Illegal dame.] — Money lent for the pur- 
pose of playing an iEegal game cannot be 
recovered back. M^Kmnell y. Rohinson, 3 M. & 
W. 434; 1 H.&H.146; 7L.J., Ex. 149; 2 Jur. 595. 

By Licensed Victualler.] — Money lent by 

a licensed publican for the purpose of enabling 
a guest to play at skittles cannot be recovered, 
the “ knowingly suffering any unlawful games, 
or any gaming whatsoever,” upon the premises, 
being an offence against the tenor of the publi- 
can’s licence which subjects him to penalties 
under 9 Geo. 4, c. 61, s. 21, Root v. Balter, 6 
Scott (n.E.) 301 ; 5 Man. & G. 335 ; 7 Jur. 131. 

5. Eelation of Pkincipal and Agent. 

Employment of Principal’s Money by Agent.] 

— An agreement between a principal and his 
agent that the agent shall employ moneys of the 
principal in betting on horse-races, and pay over 
the winnings therefrom to his principal, is not a 
contract by way of gaming or wagering rendered 
void by 8 & 9 Yict. c. 109, s. 18, nor is it illegal. 
Beeston v. Beeston, 45 L. J., Ex. 230 ; 1 Ex. D. 
13; 33L. T. 700; 24W. E. 96. 

Agent employed to make Bets — Action for 
Winnings,] — The Gaming Act, 1892, does not 
deprive a principal, employing an agent to make 
bets for him, of his right to recover from such 
agent any sums received by the agent on 
account of such bets. Be Mattos v. Benjamin, 
63 L. J., Q. B. 248 ; 10 E. 103 ; 70 L. T. 560 ; 42 
W. E. 284. 

The plaintiff employed the defendant to make 
bets for him upon commission. The defendant 
having done so received from the losers money 
in respect of bets so made which were won by 
him. The plaintiff claimed this money from the 
defendant, but the defendant refused to pay it 
on the ground that it was money won upon a 
wager, and therefore that the plaintiff could not 
recover, in consequence of the provisions of 8 & 9 
Yict. c. 109, s. 18 : — Held, that the plaintiff was 
entitled to recover ; that the defendant had re- 
ceived the money for the use of the plaintiff ; 
that the provisions of 8 & 9 Yict. c. 109, s. 18, 
only apply to the original contract between the 
two persons who make a bet, and that they do 
not make void a contract such as that which 
the plaintiff had made with the defendant. 
Bvldqer v. Samge, 54 L. J., Q. B. 464; 15 
Q. B.'D, 363; 53 L. T. 129 ; 33 W. E. 891 ; 49 
J. P. 725— C. A. 

Breach of Instructions.] — The plaintiff 

having employed the defendant to bet on com- 
mission, and the defendant having failed to make 
certain bets pursuant to the plaintiff’s instruc- 
tions, the plaintiff sued the defendant for breach 
of contract as his agent, claiming as damages the 
excess of gains over losses which should have 
been received by the defendant, had the bets in 
question been made, after deducting the amount 
of his commission Held, that as by statute 
8 & 9 Yict. c. 109, s. 18, the bets would not have 
been recoverable at law, the plaintiff could not 
maintain the action. Colwn v. Kittell, 58 L. J., 


Money won at play or lent for the pur- 
pose of gambling in a country where the games 
are not illegal, may be recovered in tlie courts 
of this country. Quarrier v. Colston, 1 Ph. 147 ; 
12 L. J., Ch. 57 ; 6 Jur. 959. 

It is no defence to an action for money lost 
in France that it was lent for the purpose of 
gaming there. King v. Kemp, 8 L. T. 255. 

Bills made in France and on French stamps 
cannot be enforced in England if they are given 
for a gambling debt. Wimie v. Callender, 1 
Russ. 293. 

7. Recoveey op Deposits. 

Repudiation of Wager before Determination of 
Event.] — The 8 & 9 Yict. c. 109, s. 18, which 
avoids contracts by way of gaming or wagering, 
and prohibits the maintenance of actions for the 
recovery of money won npon any wager, or depo- 
sited in the hands of a stakeholder to abide the 
event of any wager, does not preclude the party 
who repudiates the wager, before the event is 
ascertained, from recovering from the stakeholder 
the amount of his deposit. Varney v. Hicliman, 
5 C. B. 271 ; 5 D, & L. 364 ; 17 L. J., C. P. 
102 . 

The 8 & 9 Yict. c. 109, s. 18, does not preclude 
a party who repudiates a wager before the event 
is ascertained from recovering from the stake- 
holder the amount of his deposit. Martin v. 
Bewson, 10 Ex. 737 ; 24 L. J., Ex. 174 ; 1 Jur. 
(n.s.) 214. 

Where money is deposited with a stakeholder 
to abide the result of a wager, the depositor may 
revoke his authority before the money is paid 
over by the stakeholder and recover from the 
stakeholder the money deposited by him. The 
words “ any sum of money paid” in s. 1 of the 
Gaming Act, 1892, mean ” paid out and out,” and 
do not apply to money “ deposited ” to be handed 
over to a third person. (ISiillivan v. Thomas, 
64 L. J., Q. B. 398 ; [1895] 1 Q. B. 698 ; 15 E. 
253 ; 72 L. T. 285 ; 43 W. E. 269 ; 59 J. P. 
134. 

It is a good answer to an action for money had 
and received that the money was deposited in the 
hands of the defendant to abide the event on which 
a wager was made, and was claimed by the plaintiff 
as the winner of the wager, and that he did not re- 
pudiate the wager, nor demand back his money be- 
fore the event thereof, and had never repudiated 
the wager, nor claimed the money on any ground 
than as the winner of the wager, and that no part 
of the mone}^ was a subscription or a contribu- 
tion, or due on any agreement to subscribe or 
contribute for or towards any plate, prize, or sum 
of money to be awarded to the winner or win- 
ners of any lawful game, sport, pastime, or exer- 
cise. Samge v. Iladder, 36 L. J., Ex. 178 ; 16 
L. T. 600; 15 W. E. 910. i 

When Stakes not paid over.] — When the loser 
of an illegal wager repudiates the wager at any 
time before the stakes have been paid over by the 
stakeholder, and before action, he can recover 
his own stake. Graham v. Thompson, Ir. E. 2 
C. L. 64 ; 16 W. E. 206. 

Liability of a Stakeholder,] — A stakeholder 
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receiving country bank notes as money, and pay- 
ing them over vu’ongfully to the original staker 
after he has lost the wager, is answerable to the 
winner for money had and received to his use. 
Piohard V. Banhes, 13 East, 20. 

But not after the wager has been determined 
against the plaintiff. Brandon v. Hlhhei't, 4 
Camp. 37. 

In order to maintain an action against a stake- 
holder to recover the amount of stakes deposited 
with him to abide the determination of certain 
persons on a legal event, the plaintiff must either 
have the decision in his favour, or show that it 
was no longer practicable to obtain it. Brown 

V. Overlmry , 11 Ex. 715 ; 25 L. J., Ex. 169 ; 4 

W. E. 252. 

notice to Stakeholder.] — Where A. and B. 
deposited money in the hands of a stakeholder to 
abide the event of a boxing match, and after the 
battle A. claimed the whole sum from the stake- 
holder, and threatened him with an action if he 
paid it over to B., which he nevertheless did, by 
the direction, of the umpire : — Held, that A. was 
entitled to recover from him his own stakes, as 
money had and received to his use, on the ground 
of its being an illegal wager. It would be other- 
wise if no notice was given. Hastelow v. Jaoli- 
mi, S B. & C. 221; 2 M. & Ey. 209; 6 L. J.(o.s.) 
K. B. 31 S. 

The plaintiff* deposited with the defendant 
200^. to abide the event of a match betw^een a 
horse of the plaintiff and another horse belong- 
ing to Ct. ; but before the day fixed for the race, 
he gave notice to the defendant that he revoked 
the authority to pay over the money, and de- 
manded the return of it : — Held, that the plain- 
tiff w^as entitled to recover such deposit. The 
contract under w^hich the money was deposited 
was one by wary of wagering, and therefore null, 
and void under 8 & 9 Viet. c. 109, s. 18. Biggie 
v. Higgs ('2 Ex. D. 422) approved. Trlmlile v. 
mili% L. J., P. C. 49 ; 5 App. Cas. 342 ; 42 L. 
T. 103 : 28 W. E. 479. 

D. and S. agreed to wulk a match for 200Z. a 
side, and each deposited 200Z. with the defendant 
to be paid to the winner. S. w'on the match. 
D. after the determination of the match, but be- 
fore the money waas paid over to S., demanded 
the sum deposited by him from the defendant : 
— Held, that he wars entitled to recover his share 
of the deposit from the defendant. Biggie v. 
Higgs, 4(1 L. J., Ex. 721 ; 2 Ex. D. 422 ; 37 L. T. 
27 ; '25 W. E. 777^0. A. 

When, the loser of an illegal waxger repudiates 
it and demands his deposit back at any time be- 
fore the stakes have been paid over by the stake- 
holder, the authority of the latter is determined ; 
and the loser may recover his owni stake as 
money had and received by the stakeholder to 
his use. Hampden v. Walsh, 45 L. J., Q. B. 
238; 1 Q. B. I). 189 ; 33 L. T. 852; 24 W. E. 607. 

H. and B. deposited 50Z. each with N., and en- 
tered into a written agreement that the lOOZ. 
should be paid to H. if his horse trotted eighteen 
miles in an hour, and if not, then to B. The re- 
feree decided that the horse did trot the distance 
within the hour. B. demanded his 50Z. back 
from N. before the money had been paid over to 
H. : — Held, that B. wns entitled to recover his 
stake back from H,, for that the transaction was 
simply a wager, and did not come within the pro- 
viso in 8 & 9 Viet. c. 109, s. 18, as to contribu- 
tions to a prize or sum of money to be awarded 
to the winner of any lawfful game, sport, pastime, 



or exercise. Batson v. Neioman, 1 C. P. D. 573 ; 
25 W. E. 85— C. A. 

Death of Stakeholder— Liability of Estate.]— 
The amount of a bet lost at a horse-race was paid 
by the loser into the hands of a third party, upon 
the faith of the promise of the latter to pay it to 
the winner. The person w'ho received the money 
died before he had paid it to the winner. A 
claim filed in equity by the winner to be paid the 
amount out of the assets of the deceased w^as 
disallowed. Beyer v. Adams, 26 L. J., Ch. 841 ; 
3 Jur. (N.S.) 709 ; 5 W. E. 795. 

Payment by Administratrix.] — Moneys 

wiiich had been deposited with a testator to 
abide the result of bets between himself and the 
depositors, w^ere, after his death, returned to the 
depositors by his administratrix, wiio, at the 
same time, paid the amount of such of the bets 
as w'ere not pending at his death, but had been 
decided against him in his lifetime : — Held, that 
in respect of the deposits so returned upon bets 
not decided in his lifetime, the administratrix 
w^as entitled to credit in her accounts against the 
general estate ; but not so in respect of the sums 
paid for bets decided before his death, and for 
the deposits upon such bets. Afannhig v. Bur- 
cell, 7 De H. M. k G. 55 ; 3 Eq. E. 387 24 L. J., 

Ch. 522 ; 3 W. E. 273. 

Before 8 & 9 Viet. c. 109, s. 18.] — Money de- 
posited upon an illegal wmger, laid on a future 
event, might be recovered before the event hap- 
pened. Auhert v. Walsh, 3 Taunt. 277 ; 12 E. 
E. 651. 

So money deposited on an illegal wuger might 
be recovered back from the winner after the 
wager had been lost. Lacaussade v. White, 7 
Term Eep. 535 ; 2 Esp. 620. 

Payment made with Loser’s Consent.] — 

But wdiere the money deposited on an illegal 
w'ager had been paid over to the winnet by tiie 
consent of the loser, the latter could not after- 
wards maintain an action against the former to 
recover back his deposit. Howson v. Hancock, 8 
Term Eep. 575. 

Before Payment over.] — If a wmger w^as 

deposited wdth a stakeholder on the event of a 
battle to be fought by the parties laying the 
wuger, and it w'as not paid over, though the 
battle wus fought, either party might recover 
from the stakeholder the sum deposited by him. 
Cotton V. Thurland, 5 Term Eep. 405. 

A person wEo deposited in the hands of a stake- 
holder a sum as a wuiger, on the event of a box- 
ing-match betw^een himself and anotlier, might, 
after committing a breach of the peace by fight- 
ing, recover back his deposit from the stake- 
holder, having demanded it before it w%as paid 
over. Smith v. Blok more, 4 Taunt. 474. 


8. Avoidance of Securities. 
a. G-enerally. 

Effect of 5 & 6 Will 4, c. 41, s. 1.]— The 

statute has a prospective operation. Hitchcoch 
V. Way, 6 A. & E. 943 ; 2 N. & P. 72 ; W. W. 
D.491 ; 6 L. J., K. B. 215. 

Semble, that the construction put by some of 
the old authorities on 9 Anne, c. 14, s. 1 — namely, 
that it only avoided the security given for a. 
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gaming debt, and not the contract to pay the 
debt itself— was erroneous; but, at all events, st 
such construction cannot be held good smce o & n 
6 Will. 4, c. 41. Applegarth Y. Colley, 10 M. ^ n 
W. 723 ; 12 L. J., Ex. 34 ; 7 Jur. 18. ^ 

Judgment obtained Adversely.] — In an action 
against the marshal, for an escape of a prisoner 
in custody under an execution on a judgmen ^ 
obtained adversely against him, it was no 
defence that the judgment was to recover tlie 
amount of a bill of exchange given for money 
lost at play, the 16 Car. 2, c. 7, and 9 Anne, c. 14, ^ 
not including judgments obtained adversely, but . 
those only given to secure money lost at play. ^ 
ChfqmiaiiY. Lane,l Gr. & 5 A. A E. ^ 

980 ; 10 L. J., Ex: 543— Ex. Ch. 

Kecovexy of Deposit — Deposit with Party to ^ 
Wager— Decision of Wager and Appropriation , 
of Deposit before Repudiation.]— ^ectioii lb ot 
the Gaming Act, 1845, which provides that ‘ no 
suit shall be brought or maintained tor recoveniig 
anv sum of money or valuable thing which shall 
have been deposited in the hands ot any person 
to abide the event on which any wager shall 
have been made,” applies to deposits m the hands 
of one of the parties to the wager as well as 
deposits in the hands of third persons. The 
nlaiiitiif, having entered into gambling trans- 
Ltions with the defendants in respect of 
differences upon pretended purchases and sales ot 
stocks and shares, deposited with the defendants 
3 OOOh in cash as security for any losses which 
should appear on the accounts between them to 
have been sustained by him. The 3,000?. were 
from time to time appropriated by the defendants 
in payment of the plaintiff’s losses.^ The deposit 
having been exhausted, the plaintiff closed his 
account with the defendants and commenced an 
action to recover the 3,000 ?. Held, that the 
events having happened, to abide which the 
3.000?. had been deposited, and the money haying 
been appropriated by the defendants before there 
was anv repudiation of the transactions by the 
plaintiff, he was precluded by s. 18 of the 
Gaming Act, 1845, from maintaining the action. 
3Ia7muig v. PiirceU (7 De G. M. & G.^ oo ; -4 
L. J. oil. 522) followed. StracJian v. Om'versal 
Stock ixelumge (64 L. J., Q. B. 723, affirmed 
next case) distinguished. StracJian y, L rmerm 
Stock Exchange (No. 2), 65 L. 
i 1895] 2 Q. B. 697 ; 73 L. T. 492 ; 44 W. R. 90 ; 
59 J. P. 789— C. A. 


, - Securities deposited as “Cover” fori 

Transactions in Stocks and Shares.] — Trans- 
actions between stockjobbers and their custonaers 
entered into under written terms that none but 
real purchases of stocks and shares were intended, 
but in wffiich in fact there was no intention to 
Tiurchase, but only to speculate in differences, 
are gaming transactions, and therefore void under 
the Gaming Act, 1845, s. 18. But securities 
deposited by the customer as “cover” for any 
balance which might be found to be due from 
him to the stockjobbers are not “ deposited to 
abide the event on which any wager should have 
been made ” vvithin the meaning of that section, 
and the customer is not precluded from main- 
taining an action for their recovery. Universal 
Stock MrcJumqe v. Strackan (No. 1), 65 L. J., Q. 
B. 428 ; [1896] A, C. 166 ; 74 L. T. 468 ; 44 W. 
R. 497 ; 60 J. Ih 468— H. U (E.) 


Penalty — Discovery.] The forfeiture of 
securities under the stat. 9 Anne c. 14, s. 1 for 
moneys lent at play is not a penalty ot such a 
rtnre as to protect a party from ctecovermg 
whether the consideration of the secuiit}- on 
^hL he brings his action was -oimys lent 
at play, Sloman v. Kelly, 4 h . coil. 10 J. 

I 0 tr.]— Qufcre, whether an I ^ V,. I 

securitywithinthestat 9 Anne c. U. WtlUn- ; 

V. UEmigier, 2 Y . & Coll. 36o. | 

Relief when granted by Court.]— The court 1 
will grant an injunction to prevent the !; 

ing a note obtained at play, upon affidavit, b*^ 
service of subpoena. 7- E lack iukuI, 3 An. i . 

Bills of exchange made in Frances on French 
stamps, and substituted in France tor English 
bills of exchange which were originally gn ui t^r 
a gambling debt, ordered to be delivered up. 
Wynne v. Callander, 1 Russ. 293. ^ 
iniunction to restrain the ylefeiidaiits from 
' suino* in Ireland upon a bill of exchange given 
■ by tiie plaintiff for a gambling debt, imder the 
^ circumstances, continued. Jurisdiction of the 
^ Court of Chancery to stay the proceedings in 
^ foreign courts. Portarllngton (Lord) v. ooulog, 

5 3 Myl. & K. 104. i 

' A^hond executed for a sum of money lost at 
‘ billiards is void. Kenny Y.Proione, 3 Ridgw-. 
f P C 514. r 

^ Bond for money won at play, and a part ^ 

^ paid. The court ordered the money to be repaid, 

and relieved against the bond for the remainder. 

^ llawdeu v. Shadwell, Ambl. 2b9. 

One apprentice gives a bond to another 
s apprentice for 50?. won at play. Bond decreed 
to be delivered up, gaming among apprentices 
being of the worst consequence. Tr oodrojfe v. 

^ FarnUani, 2 Vern. 291. ^ , 

The court ordered securities given by the 
plaintiff to prevent a prosecution for cheating at 
8' cards to be delivered np. Oshaldiston v. Simpson, 

13 Sim. 513 ; 7 Jur. 734. 

A having engaged to run a foot race tor 
l,0OW., prevails on B. and C. to advance the 
money reqiured for making good the stakes ; and 
it is agreed by the three that bets shall be made 
by B. and C. on A., and that the winnings and 
losses shall be borne by all three. A. loses the 
race, and B. and C. pay on account of themselves 
^ 5 and A. the bets lost. A. executes to B. and 0. 

^ ’ a mortgage for the amount of his share of the 
money so paid by them, and subsequently sells 
the estate to them, for a consideration of which 
'or the money so due to them forms part. Bill hy 
IS- the son of A., praying a declaration that he was 
irs entitled under the stat. 9 Anne, c. 14, to the 
ut estate, or at least to the mortgage, and , relief 
id, founded on that declaration. A demurrer for 
to want of equity was overruled. Parker y. Al cock, 
es. Younge, 361. q ^ . 

ler The court will not assist a plaintiff seeking to 
ies have a contract set aside on the ground of fraud, 
ny if the contract be in its nature one of gambling 
)m or w’^agering. Where a person having only thirty 
to share^in a company, in the course of a fortnight 
bve entered into contracts for the sale of between 
DB, seven hundred and eight hundred shares, to be 
in- delivered on a future day, and was unable to 
sal deliver them in consequence of the shares of the 
Q. company beins: under the control of the persons 
w! to whom he had agreed to sell, the court refused 
to assist him on an interlocutory application, 






GAMING AND WAGEEING. 


though the fraud was not denied by the defen- 
dants. Rees V. Fernie^ i N. R. 539. 

In the year 1827 a bond to secure the payment 
of a sum of money was given to S. byX. ; M. 
joined in the bond as surety. In 1829 L. died. 
In 1832 S. brought an action in Ireland against 
M. upon the bond, and M. then filed a bill in 
Ireland for an injunction to restrain the action, 
on the ground that the bond was granted on a 
gambling transaction. An injunction _ was 
granted ; and subsequently a decree nisi for 
taking the bill pro confesso was made against S., 
and the order was served upon him two days 
before his death, which happened in 1833. In 
1837 S.’s personal representatives brought an 
action upon the bond against M., in England. 
M. then filed a bid for an injunction. S.’s 
representatives, in their answer, stated that 
they were entirely ignorant as to the nature 
of the consideration for the bond, and that 
they had found among S.’s papers certain 
memorandum books relating to bets upon horse- 
races, which books they had destroyed as use- 
less, but they denied that the books showed the 
consideration for the bond. Upon this answer 
the vice-chancellor granted an injunction, which 
was continued, upon appeal, without obliging the 
plaintiff to bring the money into court. MilU 
taxon (Farl) v. Stewart, 8 Sim. 371 ; 3 Myl. & C. 
18 : 6 L. J., Ch. 298. 


b. Bills of Exchange. 

Renewals.] — To a declaration by drawer 
jtgainst acceptor of two bills of exchange for 50Z. 
each, he pleaded that he accepted the bills at the 
request of a third person, to whom he had lost 
lOOZ. by gaming, and in consideration of the sum 
so lost ; that there was no other consideration, 
and that the plaintiff, when the bills were drawn 
and accepted, had notice of the gaming consider- 
ation. It appeared on the trial that the defen- 
dant at first accepted, in consideration of the 
gaming transaction, a bill drawn by the plaintiff 
for 100/., which was dishonoured, and the plain- 
tiff then gave him time, and took the acceptances 
declared upon by way of renewal ; and that 
the plaintiff at that time knew of the gaming 
transaction : — Held, first, no material variance, 
the evidence showing sufficiently that the ac- 
ceptances declared upon were given for the 
original gaming transaction. Ilax/ v. Ayling, 
20 L. J., Q. B. 171 ; 16 Q. B. 123 ; 15 Jur. 
605. 

Held, secondly, not material that the latter 
acceptances were given partly on a new con- 
sideration, namely, the extension of time for pay- 
ment. II). 

The validity of the plea was not affected by 
8 <5c 9 Viet. c. 109, s. 18, which makes the con- 
tract, but not a security, void ; for under 6 & 6 
Will. 4, c. 41, s. 1, the consideration for the secu- 
rity is illegal, and the plaintiff was not a bona 
fide holder. It). 

Special Plea — Evidence.] — To an action by 
indorsee against acceptor of a bill, he pleaded, 
that, before the accepting of the bill, he. at one 
sitting and meeting, and on credit, lost to C., 
who won of the defendant, a sum exceeding 
lOOZ. by gaming and playing at vingt-un ; that 
afterwards, and before the accepting, the defen- 
dant, at one sitting and meeting, and on credit, 
lost to C., who won of the defendant, a sum ex- 


ceeding lOOZ., by gaming and playing at the game 
of hazard ; and the sums, making together 2,654Z., 
having been won and lost, and remaining unpaid, 
it was'" agreed between C. and the defendant, that 
500Z., parcel thereof, should be secured to C. by 
his acceptance. At the trial it was proved that 
there were five bills for 500Z. each, that C. and 
the defendant had played together at vingt-un 
and hazard, and that 0. had ’won of the defendant 
more than the amount of the five bills ; but there 
■v\ns no evidence of any loss at vingt-un. It did 
not appear that there had been more than two 
meetings at which the defendant lost : — Held, 
first, that there was evidence to warrant the 
finding of the jurj' that more than lOOZ. had 
been lost at one sitting. Coalie v. Stratford or 
Staford. 13 M. & W. 379 ; 2 D. & L. 399 ; 14 
L. j., Ex. 66. 

Held, secondly, that, as there was no evidence 
of any loss at vingt-un, the jilea was not proved 
as framed. Ih. 

Accepted by Third Party.] — A. and B. jointly 
made bets with third persons on a horse-race, B. 
received the money, and gave A. a hill accepted 
by C. (who was no party to the betting) for his 
share : — Held, that A. was not precluded by 8 & 9 
Viet. c. 109, s. 18, from suing C. upon the bill. 
Johnson v. Lansley, 12 C. B. 469. 

Payment by Agent.] — It is no defence to an 
action against the acceptor of a bill of exchange, 
that the bill 'v'as given for bets on horse-races, 
made by the drawer as the acceptor’s agent, but 
paid by him without the acceptor’s request. 
Quids V. Harrison, 10 Ex. 572 ; 3 C. L. Pv,. 353 ; 
24 L. J., Ex. 66 ; 3 W. R. 160. 

See also Bills of Exchange. 


c. Cheques. 

Illegality of Consideration.] — To a declaration 
upon a cheque, a plea that the plaintiff and the 
defendant gamed together, by playing at billiards, 
and that the cheque was made to secure a sum 
of money wmii b}^ the plaintiff from the defen- 
dant by such gaming is a good defence under 
5 & 6 Will. 4, c. 41, s. 1. Parsons v. Alexander, 
5 El. & Bl. 263 ; 24 L. J., Q. B. 277 ; 1 Jur. (N.s.) 
660 ; 3 W. R. 510. 

A cheque given in payment for counters ob- 
tained from the secretary of a club to enable the 
purchaser to gamble at cards cannot be sued 
upon by the secretary. St. Croix v. Jlorrls, 
1 Cab. & E. 485. 

Payment by Bankers.]— The plaintiff, in pay- 
ment of bets on horse-races, gave the defendant 
three cheques on the , plaintiff s hankers iiayable 
to bearer on demand, -which were indorsed by the 
defendant to third persons, to whom they were 
paid by the plaintiff’s bankers ; in an action to 
recover back the sums so paid, the defendant 
sought to set off the amount of a cheque drawn 
by M., payable to bearer on demand, which -was 
given by the defendant to the plaintiff in pay- 
ment of a bet and was cashed by him : — Held, 
first, that the word “ bill ” in 5 & 6 Will. 4, c. 41, 
ss. 1, 2, includes a cheque ; that the payment of 
the cheques by the plaintiff’s bankers^, being a 
payment by his direction, on his account, and in 
discharge of his liability, was a payment' bv the 
drawer of the cheque to the indorsee tliereof 
within s. 2, aiid that, therefore, the plaintiff was 
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entitled to recoTer. Lynn t. Bell, Ir. E. 10 C. L. 
487. ' 

Held, secondly, that the plea of set-ofi could 
not be sustained, inasmuch as M., and not the 
defendant himself, paid the amount. Ih. 

d. Promissory Notes. 

Kot within the Statute.]— A promissory note, 
given to secure monej’' advanced for payment of 
racing bets, is not to be deemed to have been 
given for an illegal consideration within 5 & 6 
Will. 4, c. 41, s. 1. Pylie, Ex parte, Lister, In 
re, 47 L. J., Bk. 100 ; 8 Ch. D. 754 ; 38 L. T. 92.3 ; 

■ 26 W. R. 806—0. A. 

In the Hands of Third Persons.] — Action on a 
promissory note, by indorsee against maker. 
Plea, that he made the note, and delivered it to 
the indorser in payment of a bet on the amount 
of hop duty ; and that the plaintiif took it when 
overdue, and without value. On the trial, it was 
proved that the note was made and given for the 
bet to the indorser, but that it was not overdue 
when indorsed to the plaintiff. The judge 
reserved leave to enter a verdict for the plaintiff’, 
if, on the evidence, the note was overdue. He 
left it to the jury to say whether there was 
value for the indorsement, telling them that 
the burden lay on the defendant to prove that 
there was none : — Held, that there was no mis- 
direction ; for that, though proof that a negotiable 
instrument was affected with fraud or illegality in 
the hands of a previous holder raises a presump- 
tion that he would indorse it a-way to an agent 
without value, and consequently calls on the 
plaintiff for proof that he gave value, the pre- 
sumption does not arise when the previous 
holder merely held without consideration ; and 
that a bet, though void, and therefore no con- 
sideration, was not illegal so as to raise a 
presumption that the indorsement was with- 
out value. Fitch v. Jones, 5 El. k Bl. 238 ; 24 
L. J., Q. B. 293 ; 1 Jur. (N.S.) 854 ; 3 W. E. 
507. 

The plaintiff brought an action to recover the > 
amount duo on two promissory notes given by 
the defendant to B. in respect of gambling trans- 
actions, on the Stock Exchange, and indorsed 
over by B. to the plaintiff for valuable considera- 
tion : — Held, that the plaintiff’s right to recover 
was not aff’ected by the fact that he had notice 
of the notes having been given by the defendant 
to B. in respect of gambling transactions, the 
consiileration for the notes not being illegal, but 
falling only within the category of void contracts 
under 8 9 Yict. c. 109. Lilley v. Ranhin, 56 

L. J., Q. B. 248 ; 55 L. T. 814. 

When Substituted for a Bill.] — To an action on 
a note for lOOZ, made by the defendant on the 
12th September, 1833, payable six months after 
tlate to the order of K., and by K. indorsed to 
the plaintiff, the defendant pleaded that on the 
23rd July 1883, he lost money at play' to A., and 
that the note was given to secure the money so 
lost. The evidence was that in July, 1833, the 
defendant gave A. a bill of exchange for 87Z. pay- 
able six months after date, for money won by him 
from the latter at hazard, which bill the defen- 
dant indorsed to 1C., and that in December, 1833, 
the note declared upon was substituted for the 
bill : — Held, that the evidence did not support 
the plea. Boulton v. Coglilan, 1 Scott, .588 ; 1 
Bing. (N.C.) 640; 1 Hodges, 145; 4 L. J., 0. B. 172. 


e. Bonds. 

Payment of Betting Debts.]— A person owed 
considerable sums lost in betting on horse-races. 
In order that he might be allowed to fulfil racing 
engagements, a sum of money was paid, and a 
bond given to trustees to distribute among 
his creditors on such debts. The amount of the 
cash and bond together was less than half the 
amount of the debts : — Held, that the bond was 
valid. Bnhh v. Yelrerton, 39 L. J., Ch. 428 ; 
L. E. 9 Eq. 471 ; 22 L. T. 258 ; 18 W. E. 512. 

After Assignment.] — A bond was assigned for 
valuable consideration without notice of objec- 
tion to its validity, and the obligor liaving 
applied to the assignee for a further advance, 
offering to give a mortgage for the wliolo. ],>nt 
stating no objection to the validity of the Ixmd. 
was not allowed to endeavour to avoid the hniul, 
by evidence that it was given to secure money 
lost by a bet on a horse-race. Ilawlter v, llnllc- 
well, 3 Sm. & G. 194 ; 2 Jur. (N.S.) 537 ; 4 W. E. 
584. Affirmed, 25 L. J., Ch. 558 ; 2 Jur. (N.S.) 
794; 4W. E. 631-L.JJ: 

Bonds are within the equity of 5 k 6 Will. 4, 
c. 41, which makes securities valid in the hands 
of bona fide holders, without notice that the coii- 
sideration was a gaming debt. Ih. 

A bond executed for a sum of money lost at 
billiards is void ; but where such bond was 
assigned with the privity of the obligor, and 
upon his assurance that it was valid, and where 
he paid part of the money, and prevailed on the 
assignee to enter satisfaction upon the judgment 
obtained on the bond, and accept a new security 
for the remainder of the debt, equity will not 
relieve him. Kenney v. Browne, 3 Ridgw. P, C. 
514. 

Bona fide Loan— Intention to Pay Bets.]— 

Where a deed, containing covenants for the pay- 
ment of 2,000/., with interest, purporting to be 
a security for the repayment of a loan to that 
amount, is declared on, and the plea is that the 
deed is a mortgagedeedwithinO Anne, c. 14, and 
5 k f) Will. 4, c. 41, as part of the consideration 
for it was money won in betting ; on that issue 
there is nothing objectionable in the judge 
directing the jury, that if they believed that 
there was no agreement between the ])artics that 
a betting debt due from the defendant to the 
plaintiff should be repaid out of the loan, but 
that the jilaintiff advanced the 2,0UU/. absolutely 
as a loan to the defendant, as the lawful iiwner, 
to dispose of it as he pleased, and the defendant 
gave the deed to secure that loan, then the deed 
was valid, though the ]daintiff exjjected to be 
paid out of the loan. Fox v. Hill, 4 H. k H. 359 ; 
5 Jur. (N.S.) 964 ; 7 W. E. 263— Ex. Ch. S. C., 
at Nisi Prius, 1 F. k F. 136. 


C. RACES. 

1. Eights and Liabilities on Contkacts. 

Waiver of Conditions.]— If a race is advertised 
to take place under certain conditions, the stake- 
holder cannot waive any of the conditions with- 
out the consent of the whole of the subscribers. 
Weller v. Beahins, 2 Car. k P. 618. 

Entrance Money.]— Where, by the terms of a 
horse-race, the entrance money is to be given to 
the second best horse, and it is doubtful, on the 
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■ construction of those terms, whether all the 
money paid at the entering each horse is to be 
considered as entrance money, the court will put 
such a construction on the words as will include 
the whole in the description of entrance money 
to be given to the second best horse, being most 
agreeable to 13 (^eo. 2, c. 19, ss. 2 and 7. Bowson 
V. Sori'V&n, 1 H. Bl. 218. 

Keeping of Appointment.] — The plaintiff and 
defendant made an agreement in writing to run 
a match with greyhounds “on the Wednesday 
during the Newmarket February meeting, 1841.” 
The Newmarket meetings were meetings of a 
coursing club ; the power of appointing and ad- 
journing meetings was vested in the stewards, 
who were governed by printed rules ; and the 
practice of "the club was to hold the February 
meeting on the first Tuesday in that month, 
weather permitting, but if the weather prevented 
its being then held, to adjourn it to a future day, 
weather permitting. At the time when the con- 
tract was made, the day appointed for the 
February meeting was Tuesday, the 2nd February, 
1841. On Wednesday, the 3rd, the plaintiff and 
the defendant were there, but frost prevented 
the meeting from being then held, and it was 
adjourned to Tuesday, the 9th, and again, from 
the same cause, to Tuesday, the 16th when it 
was held. On AVednesday, the 17th, the plain- 
tiff was ready with his dog to run the match, 
but the defendant made default : — Held, that, 
the true construction of the contract was, that 
the match should be run on the AA^ednesday | 
during the February meeting, whenever it should 
be actually held, and therefore that the })laintiff 
performed his part of the contract by being 
ready to run on Wednesday", the 17th. Daintree 
V. liutchmson, 10 M. & W. 85 ; 11 L. J., Ex. 397 ; 
6 Jur. 39. 

“Regularly Hunted.”] — If, to qualify a horse 
to start for a certain stake, it should have been 
regularly hunted with the hounds of A., it is not 
necessary that the horse should have been hunted 
every day the hounds went out, but once hunting 
with those hounds is not sufficient. Weller v. 
Bealiim^ 2 Car. k, P. 618. 

“Across a Country” — ^Written Contract- 
Parol Evidence.] — In an action on the following 
memorandum, signed by the parties ; “ Evans 
and Pratt : T. H., umpire. F. Pratt bets T. 
Evans, lOOZ. to 261. p. p, Mr. Eiley’s brown mare 
(late his property) beats T. Evans’ mare, Matilda, 
four miles across a country, 13.§. each. To come 
off the 1st March, 1841. The umpire’s decision 
to be final” : — Held, that evidence was admis- 
sible to show that, in sporting phraseology, 
across a country meant over all obstructions, and 
prohibited the rider from availing himself of an 
open gate. Ecmis v. Pratt ^ 4 Scott (K.E.) 378 ; 1 
D. (N.S.) .505 ; 3 Man. k G. 759 ; 11 L. J., C. P. 87 ; 
6 Jur. 152. See also Bamtvee v. IIutcMnson. 10 
M. & W. 85 ; 11 L. J., Ex. 397 : 6 Jur, 39. 

Becision of XTmpire.]— Held, that it was 

not competent to either party to dispute the 
decision of the umpire whom they had constituted 
judge of the law and fact. Ih. ' 

“ TTuprofessional Riders.”]— A race was run, 
subject to conditions, one of which was, that the 
riders should be gentlemen, farmers, or trades- 
men, being persons never having ridden as 
regular jockeys or paid riders ; another, that the 
decision of the committee on any dispute that 


might arise should be final. At the trial, it 
appeared that the rider of the plaintiff’s horse, 
which first came to the winning post, had been 
in the habit of riding at the races, sometimes re- 
ceiving his expenses, but never having been paid 
for his services ; and that the plaintiff’s right to 
the stakes was disputed on the ground of an 
alleged cross, on the subject of which the com- 
mittee had heard evitlence, and intimated an 
opinion adverse to the plaintiff, but had come to 
no final decision : — Held, that the rider of the 
plaintiff’s horse was not disqualified, nor the 
plaintiff, under the circumstances, disentitled to 
maintain the action. Walmdey v. Mattheu's, 
3 Scott (N.B.) 584 ; 3 Man. & G . 133 ; 5 Jur. 508, 

Becision of Steward.] — The plaintiff 

entered his horse for a steeplechase, one of the 
conditions being, that no groom or professional 
jockey would be allowed to ride ; and another, 
that all disputes should be decided by the 
steward, whose decision should be final. The 
plaintiff intended his horse to be ridden by AA^., 
but, before the day of the race, was informed by 
the steward that he considered W. a professional 
jockey, and that the horse, if ridden by him, 
would be no horse in the race. The plaintiff 
insisted that AN. was qualified, and on the race- 
day, notwithstanding a similar intimation from 
the steward to the plaintiff, AA^. rode the horse, 
w'hich came in first. On the following day, the 
steward pronounced the second horse to be the 
winner, and by his directions the stakes were 
paid to the owner of that horse : — Held, that the 
steward had decided the question within the 
meaning of the condition ; that his decision 
was final, although it was not made after 
hearing both parties ; and that the plaintiff 
could not recover the stakes from the stake- 
holder. Benhoio v. Jones, 14 M. k W. 103 ; 14 
L. J., Ex. 257. 

Stewards TTnable to Becide.] — The defendant 
was stakeholder of a race, which was to be de- 
cided by the award of four stewards. After the 
race was over, the stewards met, hut were unable 
to agree, two being in favour of the plaintiff’s 
horse, and two in favour of another horse. In 
an action by the plaintiff to recover the stakes : 
— Held, that it was a condition precedent that 
there should be a decision of the stewards, if 
practicable, and that the plaintiff could not .sub- 
mit the question to the jury, or recover baciv his 
amount of contribution. Brown v. O reroury, 1 1 
Ex. 715 ; 25 L. J., Ex. 169 ; 4 AAN E. 252. 

Race not Run according to Conditions.] —The 
plaintiff and H. agreed, in writing, to run a 
match between two horses on a specified day, 
with a specified person as judge, and a specified 
person as starter. They had" each deposited a 
stake in the defendant’s hands, the whole to be 
paid to the winner, and the agreement made 
“ the money to be given up by the decision of the 
judge.” On the day fixed the plaintiff and H. 
were present, but the starter failed to appear. 
H. refused, on that ground, to run the race. I’he 
judge held that the objection was not material. 
The plaintiff’s horse wns trotted over the coui’se, 
and the judge declared the plaintiff the winner. 
He, after the day fixed for the race, demanded 
the .stakes from the defendant, who refused to 
hand them over. In an action by the plaintiff 
to recover from the defendant the stakes Held, 
that, as the race was never run according to the 
conditions agreed upon, it must be taken not to 
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, ' , „ii . f-Uflf therefore the ludse’s | sufficient evidence, that the communication was 

have been run was duly made to S., his decision as to the person 

jurisdiction never i entitled entitled to the stakes would have been final, but 

invalid; and that p ctakes but that he appeared to have neglected to decide, whether 

2 .rs :« i<f sa ™ iS tu' i.. "" 

the specified terms, the plaintifi and H. were had been tulfilltd. Ih. 

each entitled to recoyer back ^is own stake Suhacription.]-A. entered his 

fromthedefendantasmoney had andreceued^ Ue y and paid the subscription 

Carr y. 1 El & ™ The hoke wol; but it turned out 

.i | rs 

the less. li. 620 ; 11 L. J., C. P. 201. 

rec®®ryrfTe S^ounl'^th? stake de^osled Action for Unpaid Stakes.]-The clerk of the 
by one of the parties to a hoi-se-raoe, toabide the course at a race cannot bring art ions w unp.w 

event of the race, the jury found for the plaratifi stakes. Charlton Hdl, o Uxi. \ .U‘. 

on the ground that the race, though run under 

the auspices of the Australian Jockey Club, u as ^ Jurisdiction and Liability op 
not run under the Jockey Club rules as provided Stewards. 

Mw'^triaf oTthe’^ound°“tLt^to race Validity of Decision. ]-Stewards of hoise- 

nrAnf^T'lv TUH undci' thc agreement: — Held, on races are not in the strict legal ^ 

the^construction of the agreement and the rules judges or arbitrators, and where theie aie 
of the Jockey Club which it referred to, that the than one, it is not necessary 
findimr of the jury was wrong, and that anew decision valid that it should 

frt laf BvmsY.Wolfero at jointly. It need onl^y be fmr and final ^ 

Trotting Match — Mode of Trotting.] On a Made by a Majority.] — Three stewards 

wager that A. will trot two horses sixteen^ miles ^ horse-race, as to which their decision was ^ 
in two successive hours, he may trot them h^al. met and discussed an objection raised 

manner he thinks proper. Robson v. MaU^ winner by a competitor. No actual 

A Peake, 127. decision was then arrived at, and no other meet- i 

•cina+ -Rnop Hpferee’s Becision Pair Start.] ing of the three was. held. Afterwards, two or 

according to the recognised rules of boat-racing, two was valid. 

and a referee to be chosen, whose decision should T>p„„pn Question 1— The plaintiffs 

/^•F Qiaht nf the men and complained that S, decision in all cases of dispute to be final. 

start SSeree looked for S., hut The horse came in first, and his owner claimed 
would not start, ineieie ’ , , stakes. On an objection that the horse had 

mltTtSf aM ifttUdZttokow o^^^^ nS ten fairly hunth, the stewards at once 
without him K then rowed ofi, and the referee went into the question, and held that he had, 
^ftoTards saw him row ^ the course, but did leaving the question whether the plaintiff was 
* j. u Vi* frw c: TTip TpfM'pe theieuDon the owner within the conditions, foi future 

decidSr^t rwas eUI^ dert^ion. They subsequently decided that Le 

it was found by the jury in an action against the was such owner, but at the same time dis- 
atakeholder tLt tL referee’s order was not qualified the horse as not having been fairly 
c^mmi^Sed to S and that a fair opportunity Luted, because he had not teen ntalen by tas 
of starting was not given to him i—Held, that, owner. In an action for the stakes . lieicl, 
under the^ agreement^ it was necessary to em- that the first decision was inchoate only, and 
™ the rrftroe to award the stakes, that there that the stewards could reopen the question, and 
Should be a race or a start, and that it was that the ultimate decision, disquahfjmr the 
essential to a start that the referee’s directions horse, was by the conditions final. Smith 
should be conveyed to S. That, in the absence Littledale, lo W: K. by. 
of anv such communication, there could have „ . . -> w 

been L fair start, so that the referee’s decision Finality of Decision.] At a stetplec s , 
was wLLt jurisdiction and void. SadUr y. weight age-run under certain 
fimifh 10 B & S 17 ; 39 L. J., Q. B. 17 ; L. E. which made the decision of the stcviards final, 
f n Tl in ■ 91 L T 502 • ISW E 148— Ex. Ch. and another required that upon entering a horse 
' li refeieehad decid^ tLugh upon, in- 1 his age should be stated-the defendant’s horae 
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was entered as “aged;” he came in first, but 
was objected to as being a “six-year-old” and 
not an “aged” horse; the stewards decided 
that, though, as a matter of fact, the horse was 
a “ six-year-old,” and not “ aged,” the misstate- 
ment in the entry was immaterial, inasmuch 'as 
the weight imposed on a “ six-year-old ” and on 
an “aged” horse was the same: — Held, that 
the stewards had not exceeded their jurisdic- 
tion ; that, there being no question as to the 
bona fides of their judgment, their decision on 
the construction of the rules, as well as on the 
matters of fact, was final and conclusive between 
the parties ; and, accordingly, that the defen- 
dant’s horse was entitled to the stakes. Neioeomen 
V. Lynoh, Ir. R. 10 C. L. 218— Ex. Ch. S. R, 
Beiiboio v. Jones^ 14 M. & W. 193 ; 14 L. J., 
Ex. 257. 

When Jurisdiction Arises.]— Although the 
judge of a horse-race has power to decide finally 
who is entitled to the stakes as winner, such 
power does not accrue to him until the race has 
been run. Carr v. Martmson^ 1 El. & El. 456 : 
28L. J.,Q.B. 126 ; 5 Jur. (N.S.) 788 ; 7 W. R.293. 

One Steward interested in Result.]— One of 

the conditions of a race was, that all disputes 
should be settled by the stewards, whose decisions 
should be final. There \vere four stewards, and 
a dispute having arisen as to whether the 
plaintiffs horse or the defendant’s mare was 
the winner, three of the stewards voted in favour 
of the plaintiffs horse. One of the three had 
betted against the defendant’s mare : — Held, 
that the steward was not disqualified from act- 
ing by reason of his pecuniary interest in the 
event of the race ; and even assuming that he 
was, that did not annul the decision of the other 
stewards. Ellu v. Hoirper, 3 H. & N. 766 ; 28 
L. J., Ex. 1 ; 4 Jur. (ks.) 1025 ; 7 W. R. 15. 

Liability — Negligence.] — A person gratui- 
tously undertaking the duties of steward of a 
horse-race is not liable for negligent nonfeasance 
in not appointing a judge, unless it appears that 
he commenced to perform the duties of the office. 
Balfe V. West, 13 C. B. 466 ; 22 L. J., C. P. 175 ; 
1 W. R. 335. 

Turning Ticket-holder out of Inclosure.] 

— In 1843, Lord Eglinton being steward of the 
Doncaster races, tickets were sold in Doncaster 
at a guinea each, which were understood to en- 
title the holders to admission into the Grand 
Stand and its inclosure, and to remain there 
during the races. They were issued with Lord 
Eglinton’s privity, but they were not sealed or 
signed by him : — Held, that it was lawful for 
Lord Eglinton, without returning the guinea, or 
assigning any reason for what he did, to order 
any holder of a ticket to quit the stand and in- 
closure, and, after reasonable time, to force him 
to leave, though such holder had not miscon- 
ducted himself, and, but for the order to quit, 
would have been justified, by the purchase of 
the ticket, in remaining there. 'W(wd v. Zedbit- 
z‘w,13M. & W. 838 ; 14 L.J., Ex. 161 ; 9 Jur. 187. 


3. Use of Land foe. 

Custom. ] — A custom for the freemen or citizens 
of Carlisle to enter on Ascension-day upon certain 
land in an extra-parochial hamlet, near to the 
city of Carlisle, for the purpose of horse racing, 
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is a good custom. Mounsey v. Ismay, 1 H. & C. 
729 ; 32 L. J., Ex. 94 ; 9 Jur. (N.S.) 306 : 7 L. T. 
717 : 11 W. R. 270. 

But such a claim is not a claim to an easement 
within 2 & 3 Will. 4, c. 71, s. 2. Mimnsey v. 
Ismay, ^ H. & C. 486 ; 34 L. J., Ex. 52 ; 11 jur. 
(N.S.) 141 ; 12 L. T. 27 ; 13 W. R. 521. 

Rights of Way.] — To a declaration for break-' 
ing and entering into land of the plaintiff, the 
defendant pleaded that there was a public high- 
way over and along the land for all persons to 
go and return at such times of the year as horse- 
races were holden on the land at their free will 
and pleasure for the purpose of witnessing the 
races, and that the trespasses were a use by the 
defendant of the highway for these purposes. 
Other pleas alleged a common right for all per- 
sons to go and remain for a reasonable time for 
the purpose of witnessing the horse-races : — 
Held, that the pleas were bad, CeweMry {Earl) 
V. WiUes, 9 L. T. 384 ; 12 W. R. 127. 

4. Racecoukse. 

Ratability.] — In ascertaining the ratable 
value of land used as a racecourse, the assess- 
ment committee may call for the books of the 
racecourse proprietors, or give affirmative evi- 
dence of the amounts of the profits made, the 
profits being a material element, though not a 
test, in determining the ratable value. Beg. v. 
Verrall, 45 L. J., M. C. 29 ; 1 Q. B. D. 9 ; 33 
L. T. 379 ; 24 W. R. 139. 


D. GAMBLING IN FUNDS, STOCKS, 

OR SHARES. 

Intention to Purchase and Deliver.] — The 

question of time bargains is, whether at the time 
of making the contract there was a bona fide in- 
tention to purchase or deliver shares. If there 
was such an intention the contract is good ; if 
there was not such an intention, the contract is 
an agreement by way of gaming or wagering 
within 8 & 9 Viet. c. 109, s. IS, and by that 
section is null and void. Barry v. Crosltey, 2 
Johns. & H. 1. 

The plaintiff, a stockbroker at B., was employed 
by the defendant to purchase on his behalf shares 
in railway companies, with a view to sell them 
before the settling day on the Stock Exchange. 
The plaintiff employed K., a stockbroker in Lon- 
don, to buy the shares, and he having purchased 
them by the orders of the defendant through the 
plaintiff, sold them before the settling day. By 
the custom of the Stock Exchange, K. was re- 
sponsible as the purchaser ; he did not, however, 
pay money on the purchase and transfer of the 
shares, but was debited by the selling brokers 
with the amount, he having opened accounts with 
, them, and on the settling day the accounts were 
closed, and the balance ascertained : — Held, that 
as shares were really bought and sold, the trans- 
action was not by way of gaming and wagering, 
and that the plaintiff was entitled to recover his 
commission, and the amount of losses on the sale 
of the shares. Ashton v. JDaMn, 7 W. R. 384, 

Time bargains in stock, though they may be 
gaming or wagering within the 8 9 Viet. c. 109, 

relating to games and wagers, were not so within 
the 12 & 13 Viet. c. 106, s. 201 (Bankrupt Act of 
1845). Byder, Esc parte, 1 De G. & J. 317 ; 2G 
L. J., Bk. 69 ; 3 Jur. (N.S.) 1159. 
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f ^634 ; 30 L.J., Bk. 1 ; 6 Jur. (N.S.) 1273 ; 3 
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If a broker is employed to make wagering con- 
tracts such as are illegal under 8 & 9 Yict. c. 109, 
s. 18, and at the request of his principal pays the 
amount due under such contract, he can recover 
the amount so paid from his principal ; and the 
illegal nature of the contract with reference to 
which the money is paid, is no defence to an 
action founded on such a claim. Rosewarne v. 
Billing, 15 C. B. (N.S.) 316 : 33 L. J., C. P. 55 ; 
10 Jur. (N.S.) 496 ; 9 L. T. 441 ; 12 W. E. 104. 

Declaration for money paid by the plaintiff 
for the use of the defendant, at his request. 
Plea, that the money was paid, in respect of 
differences on the price of shares in a public 
company, to be paid by the defendant under 
wagering contracts, contrary to 8 & 9 Viet. c. 
109, which the plaintiff had made for the defen- 
dant with third persons : — Held, that as the plea 
did not negative the plaintiff’s request, and the 
statute made such contracts only void, and not 
illegal, the plea disclosed no defence, Knight v. 
aimhnrn, 15 C. B. 562 ; 3 C. L. E. 565 ; 24 L. J., 
C. P. 121 ; 1 Jur. (N.S.) 525. 

To a declaration for money paid, and on ac- 
counts stated, the defendant pleaded, first, that 
the causes of action accrued after the passing of 
the 8 9 Viet. c. 109, under and by virtue of 

certain contracts made between the plaintiff 
and the defendant by way of gaming upon the 
market price of shares ; and, secondly, that the 
causes of action accrued to the plaintiff as a 
broker in the city of London, about the purchas- 
ing and selling for the defendant, in the city 
of London, of shares, and that the plaintiff wa*s 
not duly licensed in pursuance of the statute : — 
Held, that the pleas were bad. Jessopp v. 
Lutwyche, 10 Ex. 614 ; 3 C. L. E. 359 ; 24 L. J., 
Ex. 65. 

Where a person desiring to speculate on the 
Stock Exchange had instructed a broker to buy 
and sell stocks for him, tvith the intention that 
he should only receive or pay ‘‘ difibreuces,” and 
has authorised the broker to pay any losses for 
him, the broker is entitled to recover any sums 
which he has so paid for the principal even 
though he has not entered into separate con- 
tracts on his behalf, but has appropriated to him 
parts of larger amounts of stock which he (the 
broker) has bought as a principal with the view 
of dividing them among different clients for 
whom he has been instructed to buy. liogena, 
B,n parte, Rogers, In re, 15 Ch. D. 207 : 43 L. T. 
163 ; 29 W. E. 29— C. A. 

Sale of Undeclared Dividends.] — A bona fide 
sale of an undeclared dividend is not a wager 
‘within 8 9 Viet. c. 109, s. 18. Martin v, 

(mhon, 33 L. T. 561 ; 24 W. E. 87— C. A. 

The printed rule of the Stock Exchange that 
the committee will not recognise bargains in 
prospective dividends being in practice treated 
by the committee not as forbidding such trans- 
actions, but only as declaring that the committee 
will not adjudicate on disputes arising out of 
them, the unwritten usage of the Stock Exchange 
that members deal with each other as principals, 
will be cognisable in courts of law in respect to 
contracts between members of the Stock 
Exchange for the sale and purchase of such divi- 
dends. Ih. 

Therefore, if a broker, employed to sell pro- 
spective dividends on shares by a person holding 
or whom he has no reason to believe does not 
hold such shares, sell to a jobber, he will be per- 
sonally liable to the jobber, and may pay the 


amount for which he is liable, although for- 
bidden to do so by his principal, and may recover 
from his principal the amount so paid. Ih. 

Work Done and Money Paid.] — To a declara- 
tion for work done, commission and money paid, 
a plea, that the plaintiff was a stock and share 
broker, and as such made contracts with pei'sons 
for the defendant by way of wagering, contrary 
to 8 & 9 Viet. c. 109, under the semblance of 
pretended sales, respecting the future market 
price of public and other stock, shares, scrip, and 
goods and chattels, whereby the defendant was 
to receive or pay the difference between the price 
of the public stock on the days on which tlie 
contracts were made and the price on. certain 
future days, according as the price had become 
lower or higher ; and that the work was done, 
and the commission claimed in respect of the 
making such contracts, and the money paid in 
discharging the differences which had become 
payable, is no defence under 8 k 9 Viet. c. 109. 
Knight v. Fitch, 15 C. B. 566 : 3 C. L. E. 567 ; 
24 L. J., C. P. 122 ; 1 Jur. (N.S.) 526. 

To an action for work done and money paid, 
at the request of the defendant, a plea that by 
agreement between the })laintiff and defendant, 
tiie plaintiff, as agent to the defendant, con- 
tracted with third parties for the pretended pur- 
chases and sales of shares in a railway company, 
under which contracts no shares were actually 
transferred ; and that the contracts of pretended 
purchase and sale between the parties w^ere by 
way of wagering only on the market prices of 
the shares, contrary to 8 & 9 Viet. c. 109, s. 18 ; 

■ and that the work was done and the money paid 
in pursuance of that agreement, and in making 
and performing those contracts of pretended 
purchase and sale, and in and about the paying 
by the plaintiff of those differences ; which 
payment was made without any request by the 
defendant to tlie plaintiff, is a bad plea, as dis- 
closing no answer to the count for work done. 
Inclibalil V. Cocker ill, 4 Jur. (N.s.) 693. 

Payments partly for bona fide Sales.] — In an 
action for money paid the defendant pleaded 
that the money was paid for and in respect of 
differences which the plaintiffs, as the defendant’s 
brokers, contracted to pay for him on account of 
certain unlawful contracts, by way of gaming 
and wagering, relating to the public funds, and 
to railways and shares in railways, and to the 
then present and future prices thereof respec- 
tively, in lieu of and instead of making, accept- 
ing. and paying for transfer thereof, partly 
contrary to 7 Geo. 2, c. 8, and partly contrary to 
8 '& 9 Viet. c. 109 : — Held, that the plea being no 
answer as to the money paid in inspect of losses 
on the sale of shares, was bad altogether, and 
was not made good as to the money paid in 
respect of losses on sales of consols by the 75th 
section of the Common Law Procedure Act of 
1852. lyncY. SlesfcU, 1 H. & N, 278. 


E. STATUTOEY OFFENCES. 

1. Lotteey, 
a. What is. 

Horse-Eace — Names on Cards.]— A horse-race 
being about to be run, the plaintiff and one 
hundred and fifty-four other persons subscribed 
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17/. apiece, which was deposited with the defen-; 
dant oil the terms that the name of each sub- 
scriber should be written on a card, and the 
name of each of the horses written on another, 
and then the two sets of cards placed in a box, 
and the cards should be drawn by chance from each 
of the boxes, and the person whose name should be 
drawn next after the name of the winning horse, 
should be entitled to receive 1007. from the entire 
fund Held, an illegal lottery within 10 & 11 
Will. 3, c. 17, and 42 aeo. 3, c. 119. v. 

Mutt, 3 D. & L. 233 ; 1 G. B. 974 ; 14 L. J., 
0. P. 272 ; 9 Jur. 909. S. P., Gatty v. Field, 
9 Q. B. 431 ; 15 L. J., Q. B. 408 ; 10 Jur. 980. 

Prize for “placing” Horses— Coupons.] 

>— A prize of 1007, wms offered by a sporting new^s- 
paper to purchasers who correctly “ placed” the 
first, second, third, and fourth horses in a race. 
The price of the new- spaper wms one penny, and 
a column of tw'enty-five coupons wms attached. 
Purchasers were invited to fill four blank spaces 
with the names of horses and send the coupons 
so filled to the office of the new^spaper. Ho. 1 
coupon w'as free of charge, but if all or any of 
the remaining twmnty-four coupons wmre used, a 
penny stamp was to be sent with each. A sum- 
mons under the Lottery Acts wms issued against 
the newspaper proprietors. The magistrate 
found as a fact that the winning of the prize in 
the competition would be by chance, and not by 
skill : — Held, that this coupon competition was 
not a lottery. Heither the selection of the 
winner, nor the “placing” of the first four 
horses, were matters of pure chance. Stoddart 
V. Saqar, 64 L. J., M. C. 234 ; [1895] 2 Q. B. 
474 15 E. 579 ; 73 L. T. 215 ; 44 W. E. 287 ; 
18 Cox, 0. C. 165 ; 59 J. P. 598. 

The proprietor of a sporting new'spaper issued 
weekly at the price of one penny, in connection 
with the new^spaper and from the same office, 
a handicap-book or racing record containing 
general information as to horse-races past and to 
come. The last page of this book w'as a coupon, 
in which six races to come w'ere selected, and 
pecuniary prizes were offered to any purchaser of 
the book wdio filled up one coupon wdth the names 
of six, five, or four wunning horses, and returned 
the coupon to the newspaper office wdthin a 
limited time and under certain specified con- 
ditions : — Held, that this w'as not a proposal and 
scheme for the sale of chances in a lottery 
within s. 41 of the Lottery Act, 1823. Caminada 
V. Fulton, or Reg. v. Ilulton, 60 L. J., M. C. 116 : 

64 L. T. 572 ; 39 W. R. 540 ; 17 Cox. C. C. 307 : 

65 J. P. 727. 

“ Missing Word Competition ’’—Right of Com- 
petitors to return of their Contributions.] — The 

proprietor of a ]3aper conducted competitions in 
the following manner : A sentence W'as inserted 
in the paper with one w'ord missing ; intending 
competitors were required to cut out a coupon 
attached to the paper, to wuite the missing word 
on the coupon and send it, together with a fee of 
I 5 . for each coupon, to the proprietor. The 
missing wmrd w'as decided upon before the 
commencement of the competition. The entrance 
fees were divided amongst the successful com- 
petitors : — Held, (1) that the competition con- 
stituted a lottery within the meaning of 42 Greo. 3, 
c. 119 ; (2) the moneys, wdiich had been brought 
into court, were not impressed with any trust 
which the court could administer : so far as they 
were impressed with any trust, ,it was one which 


had arisen out of an illegal transaction, and that 
the assistance of the court wmuld not be invoked 
in administering it. Barclay v. Pearmn, 62 L. J., 
Ch. 636 ; [1893] 2 Ch. 154 ; 3 E. 388 ; 68 L. T. 
709 ; 42 W. E. 74. 

Sale of Land for Purpose of.]— An agreement 
to sell and convey land for the pui'pose of being 
resold by lottery in contravention of the 12 Geo. 
2 , c. 28, and a deed afterw'ards executed to secure 
the payment of the price of the land so conveyed, 
is void. Fisher v. Bridges, 3 EL A Bl. 642 : 

2 C. L. R. 928 ; 24 L. J., Q. B. 165 ; 1 Jur. 
(K.S.) 157 ; 2 W. R. 706— Ex. Ch. 

Allotment of Land by Ballot.] — A ci>m|3any 
consisting of a number of persons subscril'iirg 
small sums w'as formed for the piirptssc ot i Hiv- 
ing land, erecting dw'ellings thereon, and allot- 
ting the same to the subscribers. The alltjt nmnf, 
depended upon the result of a baltit. (Iiuvm'o, 
whether it was illegal as being contrary to the 
Lottery Acts, or wdiether it fell w'ithin 12 Geo. 2, 
c. 28, s. 11. O'Connor v. Bvadshaiv, 5 Ex. 882 ; 
20 L. J., Ex. 26. 

Tickets for Prizes.] — C. kept an eating-lioiise, 
and sold tickets for wdiat w'os called the Great 
Eastern Money Club, in respect of w'hich prizes 
W’ere drawni ; and the holders of tlie tickets, 
w’hose numbers w’ere clrawni for prizes, received 
the same, and C. delivered out the prizes to such 
ticket-holders : — Held, that this evidence w’as 
sufficient to support a conviction against him 
for keeping a lottery, but w^'as not sufficient to 
support a conviction for keeping a room for bet- 
ting upon horse-racing under 16 k 17 Viet. c. 
119. Beg. v. CraivsJiaiv. Bell, C. C. 303 *, 30 L. 
J., M. C.'58 ; 3 L. T. 51 ;'9 W. R. 68 ; 8 Cox, G. 
C. 375. 

The appellant erected a tent, in wdiich he sohl 
packets, each containing a pound of tea, at 2.^. 6d. 
a packet. In each packet w’as a coupon entitling 
the purchaser to a prize ; this was publicly stated 
by the appellant before the sale, but the pur- 
chasers did not know until after the sale wdiat 
prizes they wxu’e entitled to ; the prizes varieil 
in character and value, and the tea w’as wmrth 
the money paid for it Held, that this con- 
stituted a lottery w’ithin 42 Geo. 3, c. 119, s. 2. 
Taylor v. Snietten, 52 L. J., M. C. 101 ; 11 Q. B. 
L. 207; 48 J. P. 36. 

A lottery in wdiich tickets w’ere drawm by sub- 
scribers of a shilling, wdiich entitled them at all 
events to wdiat wms professed to be a shillmg's 
worth of goods, and also to the chance of certain 
bonuses of goods of greater value than the 
shilling, is an illegal lottery. Bey. v. Harris, 
10 Cox, C. 0. 352. 

Enclosing Money in Packets.] — H.kept asiut}) 
for the sale of swmets and sold penny packets ot 
caramel, several of wdiich contained a iiaifpicniiy 
in addition to a fair pennyw’orth of sw'cets. 
There had been no advertisement as to these 
enclosures : — Held, that H. w'as rightly convicted 
under 42 Geo. 3, c. 119, s. 2, of keeping a lottery. 
Hunt V. Williams, 52 J. P. 821. 

Presents according to Seats.] — The programme 
of an entertainment stated that at its conclasiou 
the proprietor “would distribute amongst bis 
audience ,a showmr of gold and silver treasures 
on a scale utterly without parallel, besides a 
; shower of smaller presents, all of wdiich would 
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be impartially divided amongst the audience 
and given away.” The public was admitted on 
purchasing tickets, which were not numbered. 
The seats of the audience were numbered. At 
the conclusion of the entertainment the pro- 
prietor called out a number on a seat, and de- 
livered one of the articles to the person occupy- 
ing that seat, and in that way distributed all the 
articles amongst the audience : — Held, a lottery 
within 42 Geo. 3, c. 119, s. 2. 3Iorris v. Blaelt- 
man, 2 H. & G. 912 ; 10 Jur. (N.s.) 520. 

Concession to Company — Prospectus advertis- 
ing Foreign Lottery— English Company setting 
up Lottery Abroad.] — A company, formed to 
acquire and work a concession conferring the 
exclusive privilege of conductiiig all operations 
in connection with lottery loans in Persia, issued 
a prospectus which referred to the profits made 
on the continent by lotteries, and stated that the 
operations of the company would be conducted 
upon the lines adopted by European states where 
government lotteries were in vogue, and that 
“ at least five issues have to be made annually in 
Persia with minimum drawings of 10,OOOZ., and 
it is estimated that these operations should 
return continuously increasing dividends.” The 
company had agreed to purchase this concession. 
A shareholder commenced an action to restrain 
the company from acquiring, and from publish- 
ing any prospectus or scheme relating to the 
acquisition of, this concession, and from publish- 
ing any advertisement or notice in any manner 
relating to such lottery loans, and froin appljdng 
the funds of the company in the purchase of the 
said concession, contending that the enterprise 
of the company was illegal and in contravention 
of the Lottery Acts : — Held, that the proposed 
purchase of the concession was lawful ; that the 
company were not attempting to erect or set up 
any lottery in this country v'ithin the meaning 
of 9 Geo. 1, c. 19, s. 4 ; that the general state- 
ments in the prospectus did not amount to a 
publicatioii, advertisement, or notice of a foreign 
lottery vlthin the meaning of (5 (k 7 Will. 4, 
c. t)6 ; and that the action must therefore be dis- 
missed. Jlaenae Persia /t Investment Corpora- 
tion, 59 L. J., Ch. 695 ; 44 Ch. D. 806 ; 62 L. T. 
894 ; 38 W. E. 596. 

Society —Periodical Bra wings amongst Mem- 
bers.] — A society constituted avowedly for the 
benefit of its members, making certain of them 
entitled to particular benefits by the |:)rocess of 
periodical drawings, does not come within the 
Lottery Act. Wallinyford v. Mutual Sjcietij, 50 
L. J., CL B. 49 ; 5 xVpp. Gas. 685 ; 43 L. T. 258 : 
29 W. E. 81 — H. L. (E.) And see Smith v. 
Anderson, 50 L. J., Oh. 39 ; 15 Ch. D. 269 ; 43 
L. T. 336 ; 29 W. E. 22 — Argument in C. A. 

An association was formed in 1872 with the 
object of buying foreign bonds and otlier 
securities below par value, and, after ])ayment 
of expenses and a fixed rate of interest to all the 
members, dividing the profits which should be 
made by the sale of the bonds or their payment 
ofi: at par, amongst some of the members, who 
were to be chosen by lot at annual drawings for 
that purpose. There was a trust deed which set 
out in detail the working of the scheme. In an 
action against a former trustee for alleged 
breaches of trust .- Semble, that it was illegal 
under the Lotteries Acts. Sykes v. Beadon, 48 
L. J,, Ch. 522 ; 11 Oh. I). 170 : 40 L. T. 243 ; 27 
W. E. 464. 
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b. Persons Liable. 

Printers.] — The printer of a newspaper, pub- 
lishing an illegal proposal for gambling in the 
lottery, incurred a penalty under 22 Geo. 3, c. 47, 
s. 13. King v. Smith, 4 Term Rep. 414. 

c. Proceedings. 

Proceedings for Penalty.]— Proceedings for 
the recovery of penalties, relating to lotteries, 
contrary to 42 Geo. 3, c. 119, must, since the 46 
Geo. 3, c. 48, s. 59, he sued for in the name of 
the attorney-general, and not before magistrates, 
whether the lotteries are private or state lot- 
teries. Beg. V. Tuddenham, 9 D. P. C. 937 ; 5 
Jur. 871. 

Indictment.]— By 10 & 11 Will. 3, c. 17, s. 1, 
lotteries are declared to be common and public 
nuisances ; s. 2, which came into operation on a 
subsequent day, rendered persons keeping lot- 
teries liable to a penalty, to be sued for by infor- 
mation or action. The 42 Geo. 3, c. 119, contains 
similar enactments with regard to lotteries 
called “ Little Goes ” : — Held, on an indictment, 
containing counts for keeping a lottery, framed 
upon these statutes, that the counts were good 
and the offence indictable. Beg. v. Crawshaw, 
Bell, C. C. 303 ; 30 L. J., M. G. 58 ; 3 L. T. 510 ; 
9 W. E. 68 ; 8 Gox, G. G. 375. 

Defence to Action to Recover.] — In an action 
for money had and received, a plea that the 
money was the amount of a prize in an illegal 
lottery held by defendant, and that he paid over 
the amount to one whom he conceived to be the 
winner, and who was entitled to receive and 
retain the money, was had for duplicity. Holmes 
V. Loch, 1 G. B. 524. 

“Aiding, abetting, counselling and procuring” 
to keep.] — A wholesale confectioner who sells 
sweetmeats, some of which contain coin, to a 
shopkeeper with a view to his selling them and 
the chance of obtaining money in them to the 
public, is rightly convicted of “ aiding, abetting, 
counselling, and procuring the commission of an 
offence ” within the meaning of s. 5 of the 
Summary Jurisdiction Act, 1848. Barratt y. 
Burden, 63 L. J., M. G. 33 ; 10 E. 602. 


2. Keeping a Place for Betting and 
Gaming. 

a. Liability for. 

Common G-aming House.] — Keeping and main- 
taining a common gaming-house for lucre and 
gain, and causing and procuring idle and 
evil-disposed persons to come there to play 
together at rouge-et-noir, and permitting sucii 
persons to play at such game for large sums of 
money, is indictable at common law. Hex v. 
Bogier, 2 D. & E. 431 ; 1 B. &; G. 272 j 25 E. E. 
393. S. P., Bex v. Taylor, 3 B. & C. 502. 

Unlawful Gaming.] — A. was the proprietor of 
the Park Giub and was also occupier of the pre- 
mises used by the club, and received the profits. 
B., C., D. and E. were members of the com- 
mittee of management, whose duty it was to 
regulate the internal management of the club, 
and (amongst other things) to make by-laws 
and regulations for the carrying it on and for 
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the government of its members, who were elected 
by them. F., G. and H. were members of the 
club. By the rules and regulations of the club, 
hazard was not to be played, dice were ex- 
cluded, and the points at whist were limited to 
1Z. ‘, all games were to be played for ready 
money ; and under no pretence were strangers to 
be admitted to the card-room. An entrance fee 
of 10 guineas and an annual subscription of six 
guineas was paid by each member of the club. The 
kitchen was conducted at a loss, and wines and 
cigars supplied at a slight excess over cost price. 
The profits accruing to the proprietor arose from 
the entrance fees and subscriptions, and what was 
callei“card money.” Members’ cheques were 
cashed by the proprietor to the amount of 200Z., 
for which he charged 1 per cent. The game 
of baccarat wns played nightly. Upon an in- 
formation charging the eight persons above- 
named with having committed offences against 
s. 4 of 17 & IS Viet. c. 88, A., the proprietor, was 
adjudged to have been guilty of keeping and 
using the Park Club for the purpose of unlawful 
gaming,” aud fined 500/^. The four committee- 
men “were adjudged to have been guilty, as 
persons “having the care or management of 
and assisting in conducting the business ” of the 
house so kept and used for the purpose of unlaw- 
ful gaming, and were each fined 500Z. The three 
players were also adjudged to have been guilty of 
the offence, as persons who “assisted by playing 
in conducting the business of the house so kept 
and used for the purpose of unlawful gaming,” 
and were each fined lOOl. : — rHeld, that the 
proprietor of the club and the four members of 
the committee were properly convicted ; but that 
the players, — though possibly liable to be in- 
dicted for unlawful gaming in a common gaming- 
house, — ^were not liable to be summarily con- 
victed under this statute. Je/i7is v. Turpin, 53 
L. J., M. C. 161 ; 13 Q. B. B. 505 ; 50 L. T. 808 ; 
15 Cox, G. C. 486 ; 49 J. P. 20. 

Per Hawkins, J. : — If the house in question 
had been opened and used for a double purpose, 
viz. as an honest sociable club for those who did 
not desire to play, as well as for the purposes of 
gaming for these who did, it would not the less 
be a house opened and kept “ for the purpose of 
gaming.” To constitute “nnlawfful gaming,” 
it is not necessary that the games played shall 
be unlawful games : it is enough that the play is 
carried on in a “ common gaming-house.” The 
expression “unlawful games” was intended by 
the legislature to cover and include some games 
which, being lawful in themselves, were only 
made unlawful when played in particular places 
or by particular persons. It makes no difference 
that the use of the house and the gaming there- 
in is limited to the subscribers or members of the 
club, and that it is not open to all persons who 
miglit be desirous of using it. It is not a public 
but a common gaming-house that is prohibited. 
“ Baccarat ” is a game of chance, and unlawful 
within 17 & IS Viet. c. 38, s. 4. Excessive 
gaming per se is not any longer a legal offence ; 
it was not an offence at common law ,* and there 
now exists no statute against it. But the fact 
that it is habitually carded on in a house kept 
for the purpose of gaming is cogent evidence for 
a jury or other tribunal called upon to determine 
whether the house in W’hich it is carried on is a 
common gaming-house, so as to make the keeper 
of it liable to be indicted for a nuisance at com- 
mon law, Ih. 

Per A. L, Smith, J. : — A “ common gaming- 


house ” is a house kept or used for pla}dng 
therein at any game of chance, or any mixed 
game of chance and skill, in ■which (1) a bank i.s 
kept by one or more of the players exclusively of 
the others, or (2) in which any game is played 
the chances of which are not alike favnurable to 
all the players, including anujiig the [liayers tlu' 
banker or other person by whom the game is 
managed or against whom the < »rher j (layers si ah<‘, 
play, or bet. It is immaterial wheilKU the bank 
is kept by the owner or occupier < »r kt.-ej(er of tin" 
house or by one of the players, i h. 

Betting House — Club.] — A club wlio,>c mem- 
bers habitually bet is not witliin tlu* meaning of 
the Betting liouses Act (16 ik 17 Viet. c. 119, 
s. 1). Oldham v. llanmlen, 44 L. C. V. oon : 
32 L. T. 825. 

“Place” — What is.] — The term •■place" in 
s. 3 of 16 k 17 Viet. c. 119, does not neces- 
sarily mean one particular spot, Icut may incliule 
a place extending over a considerable area of 
ground ; such place need not l)e bounded by a 
definite line, but it caimot be of unlimited 
extent, and is to be confined to the area 
occupied by persons congregating together and 
resorting to it. It is not ticccssary that the 
delinquent should remain stationary in the 
place so used, he may use the place by moving 
about within its area, ibv/. v. Trued u, 17 Cox. 
C. C. 433. 

Movable Box within King at Eaces.] — 

By 16 k 17 Viet. c. 119. s. 8, “ any j-ersou who, 
being the owner or occupier of any house, oifiee. 
room, or other place, or a person using the same, 
shall open, keep, or use the same for the purposc> *' 
of betting with persons resorting thereto is liable 
to a penalty. The res|ioii.dent ami a coiiqjanitm, 
having paid for admission, were in a railed in- 
closure of the grand stand at a race meeting. 
The companion stood on a small woeileii hox not 
attached to the ground, and he and tire res] 'un- 
dent called out offering to make and making lu'is 
with other persons. The companieii ri,‘ceive<i 
the money for bets made, and the respomlent 
booked the same. They stood together in one 
place within the iuclosiire during tlie race> : — 
Held, that the fixed and ascertained spot < kilned 
in the iiiclosure by the box at whieli the re- 
spondent orally advertised his willingncs'^ to bet. 
was a “place” used by him for the purj.ose of 
betting with persons resorting tl'iereti'i, and he 
was liable to a penalty umler 16 k 17^'iet. c. 
119, s. 3. Gallauuuf v. Maries, ."d L. J.. M. C. 
53 ; 8 Q, B. D. 275 45 L. T. 763 ; 3b \V. K. 151 : 
46 J. P. 326. 

Temporary Structure adjoining Eaee- 

course.] — Upon a slip of laiid a(lj((iniiig a race- 
course, during the races, there was'erected a tem- 
porary wooden structure, four feet higii, without 
a roof. Over it was a board exhibited u})i;>n wdiich 
was the name of the proprietor, and there were 
betting lists containing the odds upon and 
against each horse wdiich he was willing to bet. 
The structure had two frontages, and boards 
used as desks fronting each way. At each desk 
a man sat with a book for the purpose of re- 
cording the bets made with persons outside. 
Persons betting deposited money and received a 
card containing the terms of the bet :■ — Field, 
that this was an office or a place Avithin the' 
meaning of the 16 k 17 Viet. c. 119, s. 1. Shaw 
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Y.Morley, S7 L. J., M. C. 105 ; L. E. 3 Ex. 137; 

19 L. T. 15 ; 16 W. E. 763 ; 11 Cox, 0. C. 128. 


Stool covered by Umbrella.] — B.was on a 

racecourse, standing on a stool, over which was 
a large umbrella, similar to a carriage umbrella, 
capable of covering several persons, the stock 
being made in joints like that of a sweep’s brush, 
so as to be taken in pieces, and was fastened in 
the ground with a spike. The umbrella when 
opened was seven or eight feet high. It was 
a showery day ; but the umbrella was kept up 
rain or dry. On the umbrella was painted in 
large letters “G. Bows, Victoria Club, Leeds.” 
There was also a card exhibited, on which were 
the words, “We pay all bets first past the post.” 
B. was calling out, offering to make bets ; and 
he was seen to make bets, the money being de- 
posited with him, and for which he gave a ticket : 
— Held, that B. was using a fixed and ascer- 
taineyl “place” for the purpose of betting with 
persons resorting thereto, and was properly con- 
victed under 16 & 17 Viet. c. Ill), s. 3. JJows v. 
Fermich, 13 L. J., M. C. 107; L. E. 9 C. P. 339 ; 
30 L. T. 524- ; 22 W. E. 804. 


used a place for the purpose of betting with 
persons resorting thereto contrary to the statute. 
Liddell V. JUifthouse^ 65 L. J., M. 0. 64; [1896] 
1 Q. B. 295 ; 74 L. T. 139 ; 44 W. E. 349 ; 18 Cox, 
C. C. 249 ; 60 J. P. 264. 

The business of a bookmaker on the turf not 
being illegal if carried on in a way which does not 
infringe the provisions of the Betting Act, 1853, 
a partner in such a business who intended that 
the business should be thus carried on, and was 
unaware that it was being carried on otherwise, 
is entitled to an account and to payment of his 
share of the profits. Thwaites v. Coulthwaite, 
65 L. J., Ch. 238 ; [1896] 1 Ch. 496 ; 74 L. T. 
164 ; 44 W. E. 295 ; 60 J. P. 218. 

Dog-races were held in an inclosed field hired 
for the purpose by a committee, the public being 
admitted to a reserved portion of the field on 
payment of a small sum. The appellant attended 
the races, and moved about the reserved portion, 
making bets wdth various persons there Held, 
that the a[)pellant did not use a place for the 
purpose of betting with persons resorting thereto, 
within the meaning of ss. 1 and 3 of 16 & 17 
V’^ict. c. 119, and therefore was not liable to be 
convicted for an offence under those sections. 



Lxw. 



Cricket Ground.] — By the Betting Houses 

Act (16 (fc 17 Viet. c. 119), s. 1, no house, office, 
room, or other place shall be opened, kept or used 
for the purpose. A ground used for cricket, foot- 
racing, tVc., is a place within the meaning of the 
enactment, and the owner, occupier, or keeper 
may be convicted under the act for knowingly 
permitting any other person to use any such 
house, office, or place for the purpose of betting 
with persons resorting to it, though the person so 
using it is in no sense the occupier or keeper of 
the premises. Ilaiqh v. S/ieffie/d Corporation, 
44 L. J.. M. 0. 17; L. E. 10 Q. B. 102 ; 31 L. T. 
536 : 23 W. E. 547. 

Ground for Pigeon Shooting.] — E. was the 

occupier of inclosed grounds, in wliich a pigeon- 
shooting match between two persons for lOZ. 
a-side. and afterwards a foot-race, took place, 
and into which the public were admitted on 
payment of money. The persons who were ad- 
mitted into the grounds made bets with each 
other, botli on the jiigeon-shooting match and on 
the foot-race; — Held, that the grounds were a 
“place.” and that they were kept and used by 
E. for the purpose of betting within the meaning 
of It) ck 17 Viet. 0 . 119, s. 3. Fadicood v. J/iUar, 
43 L. J., M. G. 139 ; L. E. 9 Q. B. 440; 30 L. T. 
716 ; 22 IV. E. 799. 

Particular Spot in Open Space.] — Tlie 

habitnal nse of a spot in a piiblic park for the 
receiving of deposits, to return a larger sum on 
the contingency of a particular horse winning a 
race, is not the using of a place for such pur])ose 
within the 16 17 Viet, c. 119, s. 1. Boyyett v. 

C((ttern,\\ 19 0. B. (X.S.) 7t)5 ; 34 L. J., 0. T. 159; 
11 Jur. (xV.S.) 243 : 12 L. T. 355 ; 13 W. E. 890— 
Ex. Ch. 

For three consecutive days a bookmaker took 
up his position at one end of an advertisement 
hoarding erected on an open space of ground 
on a river bank, and betted on horse races 
with passers-by. The ground was of con- 
siderable extent, nnin closed, and free to the 
public frequenting it ;■ — Held, that the spot 
where he stood was a sufficiently defined “place” 
to be within the mischief aimed at by s. 3 
of the Betting House Act, 1853, and that he had 


Snoiv V. mu, 54 L. J., M, 0. 95 ; 14 Q. B. D. 588 ; 
52 L. T. 859; 33 W, E. 475; 15 Cox, 0. C. 737; 
49 J. P. 440. 

The fact that any one who carries on the busi- 
ness of a professional betting man goes to a par- 
ticular spot to bet, and remains there for some 
hours betting, with persons who have been 
brought together to that spot in the expectation 
of finding him there to bet with, is sufficient to 
constitute that spot a “place’* within the mean- 
ing of s. 3 of the Betting Act. 1853. minainj 
V. mUrctli, 66 L. J.. Q. B. 376 ; [1807] 1 Q. B. 
600 ; 76 L. T. 463 ; 61 J. P. 325. 

On the morning of the day upon which a 
horse-race called the Lincolnshire Handicap was 
run a crowd of persons assembled upon a piece 
of vacant ground in the borough of Jarrow, 
known as the Pit Heap, to wliich the public had 
free access at all times upon the clay in question. 
The appellant, a professional bookmaker, went 
to the i‘it Heap in the course of the morning, 
and took up his stand at a particular s]) 0 t upon 
I the Pit lieap with his back against a wall. He 
I remained for the space of several hours upon 
' that one spot making bets with, and receiving 
I nioiie}" in respect of such bets from, a number of 
I persons in the crowd, and entering particulars of 
I these transactions in a betting liook. ff'here 
! was no evidence that he had ever used the Pit 
Heap or any spot iqtoii it for a like purpose 
' before the day in question ; — Held, the ajipellant 
1 was rightly convicted <if using a place for the 
' purpose of betting with peisons resorting there- 
I to, contrary to the provisions of the Betting Act, 
1853. /A 

Enclosure on Eaceconrse — Bookmaker 

Betting without Confining Himself to any Fixed 
Spot.] — The owners and occupiers of a race- 
course fenced off; witlnirou rails an enclosure of 
about a quarter of an acre in extent, adjoining 
the course. The enclosure is uncovered except 
that on the side further from the course there 
are raised tiers of seats covered with a roof. The 
general public are admitted to the enclosure on 
race days upon payment, and vary in number 
from 500 to 2,000. Amongst them are always 
from 100 to 200 bookmakers, who are admitted 
as members of the general public, and on the 
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same terms. The bookmakers have no rights, 
privileges, interest, or control in or over the en- 
closure. Each bookmaker is accompanied, by a 
clerk. The bookmakers do not confine them- 
selves to any fixed spot in the enclosure, nor do 
they use any such apparatus as a desk, stool, 
umbrella, or tent, though any particular book- 
maker is usually to be found in or near the same 
spot. The bookmakers carry on their business 
in the enclosure in competition with each other, 
betting with those of the public within the en- 
closure desirous of betting with them, whether 
upon credit or by way of ready-money betting : 
-—Held, that in these circumstances the book- 
makers were not persons using a house, office, 
room, or other place for the purpose of betting 
with persons resorting thereto within the meaning 
of s. 3 of the Betting Act, 1853 (Rigby, L J., dis- 
sentiente). Haiolie v. Bunn (56 L. J ., Q. B. 36-1: ; 
[1897] 1 Q. B. 579), not followed. Powell v. 
Kempton Parli Baeeimirse Co., 66 L. J ., Q. B. 601; 
[1897] 2 Q. B. 212 ; 77 L. T. 2 ; 46 W. R. 8 ; 61 
J. P. 548. 

Any area of enclosed ground, covered or un- 
covered, which is known by a name or capable 
of reasonably accurate description, to which per- 
sons from time to time or upon any particular 
occasions or occasion resort, or who may propeily 
be described as resorting thereto, used by a pro- 
fessional betting man for the purpose of exer- 
cising his calling and betting with such persons, 
or for the purpose of carrying on a ready-money 
betting business, may be a “place” within the 
meaning of s. 3 of the Betting Act, 1853. Metes 
and bounds are not essential, and it is immaterial 
whether the bookmaker remains upon one parti- 
cular spot within the area or moves about within 
that area from one spot to another. _ Each 
case must depend and be decided upon its own 
particular circumstances. Sawlie v. Bunn, 66 
L. J., Q. B. 364 ; [1897] 1 Q. B. 579 ; 76 L. T. 
355 ; 45 W. R. 359 ; 18 Cox, C. C. 543 ; 61 J. P. 
292. 

The law does not forbid betting itself, nor is 
the business or avocation of a bookmaker neces- 
sarily illegal. That which the legislature has 
forbidden, and which it has pronounced to be 
illegal, is the use, by those who make a trade i 
and business in betting, of any place for the 
purpose of betting with persons resorting thereto 
or for the purpose of receiving, either themselves 
or by any other person, any money or valuable 
thing as the consideration for a bet or bets on 
the event of any horse-race, &:c. Ih. 

Upon the occasion of a race meeting about 
one thousand persons, including the respondent, 
a bookmaker and professional betting man, w^ere 
admitted to a U. stand known as Tattersaffis 
ring. Tattersall’s ring was enclosed by an iron 
fence breast high, and about forty yards long by 
thirty yards broad, and was owned by a limited 
company. The respondent invited all persons 
about him to bet with him, and certain persons 
did so, each being required to pay in advance to 
the respondent a deposit of the money for which 
they had respectively backed the horse. The 
respondent did not confine himself to any one 
fixed spot or locality— he had no stool, box, um- 
brella, nor anything of a similar character to 
denote the precise spots at which from time to 
time he was carrying on his betting operations — 
but moved about the ring at his will, shouting 
out the odds and making his bets in various 
parts of it. After each race the respondent paid 
to each hacker the bets they had respectively 


won Held, that the ring was a ‘[place” %yith- 
in the meaning of s, 3 of the Betting Act, lbo3. 
II. 


Bar-room in Public-house.]-— The bar- 
room of a public-house is a “place” within the 
meaning of s. 3 of 16 & 17 Yict. c. 119. Bog. v, 
Preedy, 17 Cox, 0. 0. 433. 

A bookmaker went nine days within a fort- 
night into the bar of a public-house, hut had no 
interest in or exclusive occupation of the bar. 
Whilst there he betted with all comers, received 
bets on horse-races, being seated at a table with 
sporting papers and slips and cards before him 
for two hours at a time : — Held, that he was 
liable to conviction under 16 17 Viet. c. 119, s. 

3, for using the place for the purpose of betting. 
ilc William v. Baioson, 56 J. P. 182. 

User of House for Betting.]— In order to sup- 
port a conviction under s. 3 of 16 & 17 Viet, 
c. 119, it is unnecessary that there should be evi- 
dence that the house, room, or place has been 
opened and kept or used previously to the occa- 
sion in question for the purpose of such ^ illegal 
betting as is forbidden by s. 1 ; it is also 
immaterial that the principal user of the house, 
room, or place is for a legitimate object, if it is 
also used for the prohibited purpose. Peg. v. 
Preedy, 17 Cox, C. C. 433. 

The payment of bets which have been j}re- 
viously made does not of itself constitute 
“betting” within the Betting Act, 1853.^ There- 
fore a person who uses a house for paying bets 
which he has previously made elsewhere does 
not by the mere payment of such bets in that 
house" commit an offence under s. 3 of the 
act. Bradford v. Baivson, 66 L. J., Q. B. 191 ; 
[1897] 1 Q. B. 307 ; 76 L. T. 54 ; 45 W. R. 347 ; 
18 Cox, C. C. 473 ; 61 J. P. 134. 

A person on three successive days went to the 
bar-room of a public-house for the purpose of 
betting, and did there bet upon certain horse- 
races with persons resorting thereto, but he had 
no interest in the keeping, management, or 
tenancy of the room, or of any part ot the public- 
l^ouse Held, that as the r^-iom had not been 
opened, kept, or used for the [uirpose of betting, 
he had not committed an (.)ffeucc under s. 3 
of the Betting Houses Act, 1853, which imposes 
a penalty upon any person who, being the oviier 
or occupier of any house, office, rnem. or iuher 
place, or a person using the same, sliidl opmn 
keep, or use the same for the purpose ot betting 
with persons resorting thereto. IVIiifehurst v. 
Fincher, 62 L. T. 433 ; 17 Cox, C. C. 70 ; 54 J. 
P. 565. 

Keeping Place for Purpose of Betting.]- — To 
open or keep a house or otlier place for the pur- 
pose of betting with persons resorting thereto is 
made an offence by the first part of s. 1 of 
the Suppression of Betting Houses Act, 1853, and 
it is not necessary to prove that money has been 
received as a deposit on bets. Bond v. Plumb. 
[1894] 1 Q. B. 169 ; 10 R. 44 ; 70 L. T. 405 ; 42 
W. R. 222 ; 17 Cox, C. C. 749 ; 58 J. P. 16S. 

A newspaper called “Turf Life” published 
what was termed a coupon competition, inviting 
persons, for a prize of lOOL, to name the horses 
which should be first, second, third, and fourth 
in a certain race. The coupons, which form^ 
part of each copy of the paper, were numbered 
from 1 to 25. Ho. 1, called the Free 
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to make the competitor eligible, but additional 
coupons could be filled up, and for each of these 
one penny had to be remitted ; so that if all the 
coupons were used the remittance must be two 
shillings. Money was received at the newspaper 
office from intending competitors : — Held, that 
the^ magistrate having found the above facts in- 
sufficient to support charges of keeping an office 
or place, receiving moneys and deposits on bets, 
and publishing advertisements inviting persons 
to make bets, contrary to the Betting Acts, 1853, 
and 1874, the court w'ould not interfere with his 
finding. Stoddart v. 8agav, 64 L. J., M. G. 234; 
[lS9oJ 2 Q. B. 474 ; lo' R. 579 ; 73 L. T. 215 ; 
44 W. R. 287 ; IS Cox, C. C. 165 ; 59 J. P. 598. 

Person having Care of Place — Liability 

of Manager.] — The appellant was manager of 
bicycle grounds. Bicycle races, at which 20,000 
spectators were present, took place there. 
Placards, wdfch the words ‘‘No betting allowed,” 
were posted in the grounds, and twelve police 
constables were employed there by the manager, 
but some betting took place about twenty yards 
from the winning-post where he stood, acting as 
judge of the races. He was aware that betting 
would and did take place, but could not have 
wholh^ prevented it under the circumstances, 
although he might have repressed it to certain 
extent with the aid of the constables : — Held, 
that as the business of the grounds was not that 
of illegal betting within 16 k 17 Viet. c. 119, 
s. 1, he was not liable to conviction under s. 
3, as a “ person having the care or management 
of or in any manner assisting in conducting the 
business of any .... place opened, kept, or 
used for the purposes aforesaid.” Reg. v. Coidt, 
13 Q. B. D. 377 ; 51 L. T. 21 ; 32 W. R. 796 ; 48 
J. P. 694. 

Suffering House to be Used in Contravention 
of Betting Houses Act.] — By s. 17 of the 
Licensing Act, 1872 (35 k 36 Viet. c. 94), any 
licensed person who sufiers his house to be used 
in contravention of the Betting Houses Act (16 
& 17 Viet. c. 119) is liable to a penalty. By ss. 
1 and 3 of the Betting Houses Act (16 17 "VHct. 

c. 119). any occupier of a house who permits it to 
be used by another for the purpose of any money 
being received by or on behalf of such person by 
way of betting is guilty of an olfeiice. — The de- 
fendant, the keeper of a licensed house, allowed 
a person who made bets near it to deposit in the 
house the stakes received by him. Such stakes 
had been received by him outside the house : — 
Held, that, as the money was proved to have been 
received by the depositor outside and not inside 
the house, the defendant was not liable to be con- 
victed for sufi’ering the house to be used by the 
depositor for the purpose of money being received 
by him by way of betting contrary to ss. 1 and 3 
of the Betting Houses ilct (16 & 17 Viet. c. 119). 
Davis V. Stephenson^ 59 L. J., M. C. 73 ; 24 Q. B. 
H. 529 ; 62 L. T. 436 ; 38 W. R. 492 ; 17 Cox, C. 
C, 73 ; 54 J. P. 565. 

The respondent, a keeper of a beerhouse, •was 
charged under s. 3 of the Betting Houses 
Act, with permitting his premises to be used for 
the purpose of betting. It appeared that a book- 
maker and his clerk were, with the respondent’s 
permission, in the bar of the beerhouse on five 
consecutive days for the purpose of betting, and 
did bet, with persons resorting there. Neither 
the bookmaker nor his clerk had any interest in 
the beerhouse, nor did either of them occupy 
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any particular place in the bar : — Held, that the 
respondent ought to have been convicted. 
Jlornshy v. Raggett, 61 L. J., M. C. 24 ; [1892] 

1 Q. B. 20 ; 66 L. T. 21 ; 40 W. R. Ill ; 17 Cox, 
C. 0. 428 ; 56 J. P. 135. 

A person was charged on a summons under 
the Betting Houses Act (16 & 17 Viet. c. 119), 
ss. 1 and 3, with knowingly and wilfully per- 
mitting a place of which he was the occupier to 
be used by certain persons for the purpose of 
betting with persons resorting thereto. On the 
hearing it was 'proved that he occupied as tenant 
a house, with a piece of inclosed ground adjoin- 
ing, used for cricket, foot - racing, and other 
games and sports. On the day named in the 
summons foot-racing took place in the grounds, 
to which persons were admitted on payment of 
6d. Within the grounds, but outside the space 
reserved for the runners, and amongst the spec- 
tators, some fifteen or twenty professional bettors 
stood on chairs and stools in difierent spots, with 
books in their hands, calling out the odds on the 
various runners, and betting with different 
persons, a man behind each of the professional 
bettors recording the bets in a book, the persons 
betting paying Is. each, and receiving a ticket. 
The evidence satisfied the magistrate that the 
party knew of what was going on and took no 
steps to prevent it, and that he might have pre- 
vented it if he had been so minded ; and he 
accordingly convicted him of the offence charged: 
— Held, that the conviction was right. JEaigh v. 
Sheffield Corporation, 44 L. J., M. C. 17 ; L. R. 
10 Q. B. 102 ; 31 L. T. 536 ; 23 W. E. 547. 

Using a Place for the purpose of “betting 
with persons resorting thereto.’’] — There is evi- 
dence to go to the jury in support of an indict- 
ment, under s. 1 of the Betting Houses Act, 1853, 
charging the defendant with using a place for 
the purpose of “ betting with persons resorting 
thereto,” when it is shown that the defendant 
has, on various occasions, gone to a public-house 
bar, and there, or just outside the door, has 
received bets from persons who had met him 
there. Semble, if a person habitually resorts to 
the bar of a public-house, or similar place, with. 
a view to meeting others to bet with him, that is 
a user of that place for the purpose of “ betting 
•with persons resorting thereto,” even if all the 
bets are handed over outside the house. Reg. v. 
Worton, 64 L. J., M. C. 74 ; [1895] 1 Q. B. 227 ; 
15 R. 102 ; 72 L. T. 29 ; 18 Cox, C. 0. 70 — 
C. G. R. 

Where a club is a bona fide association, a mem- 
ber betting with other members on the premises 
cannot be convicted under s. 3 of the Betting 
Act, 1853, of unlawfully using the premises for 
the purpose of “ betting with persons resorting 
thereto.” Doicnes v. Johnson, 64 L. J., M. C. 238 ; 
[1895] 2 Q. B. 203 ; 15 R. 466 ; 72 L. T. 728 ^ 
43 W. R. 556 ; 59 J. P. 487. 

To satisfy the meaning of the word “ resort ” 
within s. 1 of the Betting Houses Act, 1853, per- 
sons must “ resort physically,” and the mere 
sending of letters and telegrams does not consti- 
tute “ resorting ” within the meaning of the act. 
Reg. V. Brown, 64 L. J.. M. C. 1 ; [1895] 1 Q. B. 
119 ; 15 R. 59 ; 72 L. T. 22 ; 43 W. R. 222 ; 18 
Cox, C. C. 81 ; 59 J. P. 485— -0. 0. R. 

“House used for unlawful gaming ” — Isolated 
Occasion.] — An isolated instance of an unlawful 
game of cards being played among friends at 
, the house of one of them does not render the 
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owner of the house liable to the penalties im- 
posed by s. 4 of the G-aming Hoase Act, 1854. 
The question whether a particular game at cards 
falls within the category of unlawful games is 
one for the court and not for the jury. 'Beg. v. 
Davies, 66 L. J., Q. B. 518 ; [1897] 2 Q. B. 199 ; 
76 L. T. 786— C. 0. R. 

Advertisement — Betting Houses— Advice with 
respect to Wagers,] — The Betting Act, 1874, is 
confined to such bets as are mentioned in the 
Betting Act, 1858, that is, to bets made in any 
house, office, or place kept for betting, and the 
act does not apply to advertisements offering 
information for the purpose of bets not made in 
any house, office, or place kept for that purpose. 
Cn.x \^. xin(lrew,% or An&reios v. Cox, 53 L. J., 
M. C. 84 ; 12 Q. B. D. 126 ; 82 W. R. 289 ; 48 
J. P. 247. 


Advertising as to Betting — Prizes for 

Selecting Winning Horses.] — The respondent, a 
newspaper proprietor, published weekly a 
“ Racing Record,” which contained informa- 
tion as to races which had been recently run 
and as to those which were about to take place ; 
at the end of the book wms a coupon, which the 
purchaser of the book might cut off, and, after 
writing upon it the names of the horses which 
he thought would win the six races mentioned 
on it might send it to the respondent’s office; the 
respondent offered prizes to the persons wdio 
selected six, five, or four winners, the prizes 
varying in amount according to the number of 
winners selected. The “ Racing Records” wmre 
sold principally through newsvendors or sta- 
tiouers, and a few' copies only were sold by the 
respondent over the counter at his office : — Held, 
that the respondent had not committed any 
offence under the Betting Act. Camlnada v. 
IT'ultun or Reg. v. Ilulto/i, 60 L. J., M. 0. 116 ; 
64 L. T. 572 ; ‘39 W. R. 540 ; 17 Cox, C. C. 307 ; 
55 J. P. 727. 


before laying an information under 16 k 17 Yict. 
c. 119, s. 17. Ih. 

An information under 16 k: 17 1 ict. c. 119. 
charged A. with having on the 5th Oetcffitu-, juid 
on divers other days and times betwauMi the .>ni 
October and laying the information ttliti ltUh 
November), being then and there the < e<“upi«*r of 
a house, knowingly and wilfully opoiied. kept, 
and used the same for the jturpose of bclt.ng 
with persons resorting thereto. I’he just iocs 
stated that it wms established to tlieir sutisfaot ion 
that he did so keep and use the house <'ii the ^Th 
November, but not on the 5tli Oet(>ber. or auy 
other day : and they convicted him of the od'oiiee 
committed on the Sth Novendx.'r : — Hold, tliat 
the information wms good, as not ullegine' umre 
than one offence, and that the conviction iliereoii, 
mia:ht, therefore, be upheld, (htlcij v. t'/rr. 36 
L. J., M. C. 222 ; 7 Jiir. (N.s.) 570 : 1 L. T. ; 
9 W. R. 662. 


On Licensed Premises. ]- 
Liquors. 


-See iNiTOXICATINO 


to. Proceedings. 

One Justice.] — An information for using a 
place for betting contrary to 16 k 17 Viet. c. 119, 
s. 3, need not be laid before tw'o justices ; one is 
sufficient. Lee v. Gold, 44 J. P. 395. 

Proper Information or Summons.] — Upon a 
warrant issued by a justice under 16 & 17 Viet, 
c. 119, s. 11, an act for the suppression of betting- 
houses, founded upon an information that a 
house w'as used as a common gaming-house 
within the meaning of the 8 & 9 Viet. c. 109, an 
act to amend the law' concerning gaming and 
w'agers, the house was searched, and B. and 
others apprehended and brought before the 
petty sessions, wdien B. w'as charged with having 
the management of a room in the house for the 
purpose of betting wnth persons resorting thereto, 
upon horse-races, contrary to the statute. No 
information charging such offence on summons 
embodying such information had been isssued or 
served: — Held, that the want of such informa- 
tion or summons rendered the proceedings on 
the hearing invalid, and that the conviction 
thereon must he quashed. Blake v. Beeck, 45 L. 
J., M. C. Ill ; 1 Ex. D. ,320i; 84 L. T. 764. 

, , • Held, also, that a month’s notice of the 
' ' taking of such proceedings was not necessary 


Arrest of Persons en masse — Jurisdiction of 
Magistrate to hind hy Recognisances.] — The 

power of binding by recugnisaiiccs persons 
‘•haunting, resorting, and playinu * gaming- 
houses given by s. 14 of the Lnlawtul Games 
Act, 1541, is exercisable by a rnagi>!.rate whon*. 
in the case of a suspected betting-liouse. la,* has 
issued his warrant to the police under s. 11 of the 
Betting Act, 1853, and persons found on the 
premises have been arrested and briUighr before 
him. Murjfliy v. Arroic. 66 L. J.. dh B. H6;> : 
[1897] 2 Q. B‘ 527 ; 77 L. T. 435 : 46) W. R. 94. 

Penalty — Betting Houses Act — Licensing 
Act.] — The provisions of s. 17 of the 'Licensing 
Act, 1872, w'hereby a licensed person is lia'ble to 
a penalty of lOZ. for using his premises for the 
purpose of betting, do not repeal the provisions 
of s. 3 of the Betting Houses Act, 1853, whereby 
such person is liable to a penalty of lOOZ. for tlie 
same offence. Sims v. Rag, oS L. J., M. G. 39 ; 
60 L. T. 602 ; 16 Cox, C. G.'OOO ; 53 J. P. 420. 

Right to.] — On a summary ctaiviction 

under 17 ck 18 Viet. c. 3S, for permitiing gaming 
to be carried on in a house, before a incimpulitaM 
police magistrate, half tlie penalty, whicii is not 
payable to the informer, is payable to the re- 
ceiver of the metropolitan police, and not to the 
overseer of the parish, ir/v/z/v. 76///.V. I Kb 
El. 276 : 28 L. J., M. 0. 45 : .5 Jur. (X.s.) 624 : 7 
W. R. 91. 

No Appeal from Conviction.] — A conviction 
before justices, under 16 k; 17 \'ict. c. 119. s. 3, 
for keeping a gaming-house is a “ criniiaad cause 
or matter ” wdthin s. 47 of the diulicaturc Act, 
1873, and the court of appeal has. tlieivforc, no 
jurisdiction to hear an appeal from a judgment 
of the high court quashing the convict ioji on n 
case stated by justices. Blake w Beeek. 2 Ex. 
D. 335 ; 36 L. T. 728— C. A. 


3. Betting- in Public Place. 
a. InstrumeiLts of Gaming-. 

Money.] — Betting odds on one of several dogs 
about to be run in a race and paying half a 
sovereign, is not playing or betting with a coin 
as an instrument of gaming. ATinvt v. Moles bury ^ 
40 L. J., M. C. 76 ; L. R. 6 Q. B. 13U ; 23 L. T. 
55 ; 19 W. R. 246. 

Halfpence used for pitch-and-toss are not in- 
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stmments of gaming within 5 Geo. 4, c. 83, s. 4, 
Watson V. Martin, 34 L. J,, M. 0. 50 ; 11 Jur. 
(N.S.) 321 ; 11 L. T. 372 ; 13 W. R. 144 ; 10 Cox, 

C. G. 56. But see now 31 & 32 Viet. c. 52. 

IffacMne.] — T. and L. were charged with an 
offence under 31 & 32 Viet. c. 52, s. 3, in being 
on a racecourse with a machine so constructed 
as to register the odds laid upon the horses then 
about to run in a race there. They were taking 
deposits on the bets made and amounts staked 
on the several horses, and soliciting bystanders 
to make bets, charging ten per cent, upon the 
amounts won, for the use of the instrument 
which displayed the state of the odds, and by a 
mechanical arrangement varied the announce- 
ment from time to time according to the bets 
made, and they having been convicted : — Held, 
that such a machine was an instrument or means 
of wagering within the meaning of the section, 
and that the conviction was therefore right. 
miett v. Thomas, 40 L. J., M. C. 209 ; L. R. 6 
Q. E. 514 ; 24 L. T. 508 ; 19 W. R. 890. 

Game of Chance.] — In order to convict under 
36 & 37 Viet. c. 38, s. 3, of the offence of playing 
or betting bj'' way of wagering or gaming, in a 
public place, with a coin, card, token, or other 
article used as an instrument or means of wager- 
ing or gamiug, it is necessar}^ to allege and prove 
that the defendant was guilty of wagering or 
gaming at some game or pretended game of 
chance. liidgoway v. Farndale, 61 L. J., M. 

0. 199 : [1892] 2 Q. B. 309 ; 67 L. T. 318 ; 41 
W. R. 128 ; 17 Cox, C. C. 561 ; 56 J. P. 697. 

A conviction under 5 Geo. 4, c. 83, s. 4, which 
stated that the defendant did play in a certain 
highway (to wit) the River Thames, with certain 
instruments of gaming (to wit) cards, at a cer- 
tain game of chance ” is suflicient, as it describes 
the offence in the words of the statute creating it. 
Grant, Ex parte, 5 W. R. 289. 

b. Public Place. 

Place where Public have Access.] — A colliery 
company had a large field of thirty acres which 
they allowed the workmen and their families to 
use" for recreation and bowling matches. Stran- 
gers were also allowed to come and play there, 
and were not turned away. One day T. and 
others played at pitch-and-toss in the field ; — 
Held, that they were liable to be convicted under 

36 & 37 Viet. c. 38, s. 3, for playing in a place to 
which the public are permitted to have access. 
TurnhuU v. Appleton, 45 J. P. 469- 

Railway Carriage.] — A party was convicted 
under 5 Geo. 4, c. 83, s. 4 (Vagrant Act), of play- 
ing in a certain open and public place (to wit, a 
carriage used on a railway) with an instrument 
of gaming ; — field, that the conviction was bad, 
it iiot showing that the carriage was being used 
for the conveyance of passengers on the line. 
Freestone, In re, 1 H. & H. 93 ; 25 L. J., M. C. 
121 ; 2 Jur. (N.s.) 525 ; 4 \V. R. 567. 

The Vagrant Act Amendment Act, 1873 (36 & 

37 Viet, c. 38), s. 3, imposes a penalty upon 
u QYery person playing or betting by way of 
wagering or gaming in any street, road, highway, 
or other open and public place, or in any open 
place to which the public have or are permitted 
to have access, at, or with any coin, card, &c., 
used as an instrument or means of such wager- 
ing or gaming, at any game or- pretended game 
of chance” ‘.—Held, “that a railway carriage 


while traveRing on its journey is within the 
definition of an open and public place to which 
the public have or are permitted to have access 
in the section. Langrish v. Arclier, 52 L. J., 
M. C. 47 ; 10 Q. B. D. 44 ; 47 L. T. 548 ; 31 W. 
R. 183 ; 15 Cox, C. C. 194 ; 47 J. P. 295. 

4, Cheating at Play, 

What is.] — The three prisoners being at a 
public-house with the prosecutor, one of the 
three placed a pen-case on the table and left the 
room. One of the two remaining then took out 
of the case a pen, and putting it under the pro- 
secutor’s glass, proposed to him, that he, the 
prosecutor, upon the return of the man who had 
left, should bet the man that there was no pen in 
the case. Being thus induced, the prosecutor 
made the bet and staked the money ; but the 
case having been turned into his hand, another 
pen tumbled out, and the prisoner took his 
money. Semble, that these facts did not amount 
to the offence of cheating at play within 8 &; 9 
Viet. c. 109, s. 17. Reg. v. Iludson, Bell, C. 0. 
263 ; 29 L. J., M. C. 145 ; 6 Jur. (N.S.) 566 ; 2 
L. T. 263 ; 8 IV. R. 421 ; 8 Cox, C. C. 305. 

The prisoners were indicted and convicted 
under the 8 & 9 Viet. c. 109, s. 17, of obtaining 
by fraud and unlawful device and ill-practice in 
playing at a certain game or sport, to wit, in and 
by wagering on the event of a certain game or 
sport, a watch and other things from the prose- 
cutor. The evidence was, that the prosecutor 
was induced to go to a public-house and drink and 
toss for wagers with one of the prisoners, and the 
event was that the prosecutor lost, and the pri- 
soners took away the property stated : — Held, 
that this was a sport, pastime, or exercise, if not 
a game, within the meaning of s. 17 of 8 & 9 
Viet. c. 109. Reg. v. O'Connor, 45 L. T. 512 ; 15 
Cox, C. 0. 3 ; 46 J, P. 214. 

SufiS-ciency of Indictment.] — An indictment, 
framed under 8 & 9 Viet. c. 109, s. 17, alleged 
that the defendant, “ by fraud, unlawful device, 
and ill-practice in playing at and with cards, un- 
lawfully did win from, &c., a certain sum of 
money, with intent,” (fee. ; but it was not averred 
to whom the money belonged : — Held, that such 
an averment was not necessary, and the indict- 
ment was sufficient. Reg. v. Moss, 1 Dears. & B. 
104 ; 26 L. J., M. C. 9 ; 2 Jur. (N.S.) 1196 ; 7 
Cox, C. C. 200 ; 5 W. R. 49. 

J. M. 
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thi lassing of the act from contnnumg to do^so. the arrears were [.a i, . '! he_ 

Imperial Gas ™ gg". li w E. official receiver paid the amount claimed undo 

Imdim Junetioa Gas Co., 16 L. T. 5b , H n . «■. application by the trustee in the 

^Temble, that railway companies, an^h^^n datd* - owner 

connection with them, are not P occupier ’’of the premises withui s. 11 uf tht. 

within s. 54;. nnei«*/-\vi.-G mnnsGs Act. 1871, and thuieuiit. 


omciai receiver uuuiui ix.,-. 

or occupier^’ of the premises witnm s. 11 ut rtiL 
Gasworks Clauses Act, 18/ 1, and wa>. !• ' 


rvrn'o+pci thc Gaswoi’ks Uiauses aci, nonQ*! 1 n R 5 K. 4< : a* 1„ 

rft aste?;oW.ns thereof -e inconsistent “loi. E h • t JlorVell, ;ib4. 

and by s. 77 ^ , P®*|f 'e^en days A cas company had, under s, 16 of the tms- 

eompany if they to works Clauses Act, 1847, power to stop the gas 

after notice in writing by ° entering the premises of a person who had 



<) refp,are a 
a riglst to 
runt Wi*re 


together as one act, and tlm provisions ot tnis aci ^ s, t/. n m 

act shall be held to repeal such ?£ *e Pro- “Xrt paving the ?ent due to the corns, t..^ toe 

visions of til® " is pr"1hat Company could not require from the next -uttn 

with it, and by s._ 11 it s P . . pavment of the arrears unless (inter u i) the 
every owner or occupier of a „ incoming tenant should continue the trade or 

supply of gas shall save a not ee jou the ^ 

undertakers specifying the premises, and the day ® go doing. A miii eum- 

(not being an e.arlierffiay than a reasonable time P®“/ ,„j.,pHed, with gas on their 

after such noti^) upon wffiich ° Remises, and owed to the gas company arri'ars 

commence: -Held, that s 11 ™® , ’ Plaintiffs were appointed by ti.e <'ourt 

act repealed s. 17 of the °““e,s and managers of the busings of the 

a metropolitan ©is mill company on behalf of debciuure-hol, Uu-s. uml 

apply IS boiiiid to give a ®?PP|y , ^ thev entered into possession of the pivnn.-Ms and 

a reasonable time aftei' notice by the consnmei, tP®5. , , , Uut 

and is not entitled to a seven daj^ no - _. j ^le iilaintifEs were ••occuoiers ’ 

South Metropolitan Gas Co. v. Mahes, 61 L. T. whether mjot 

566. selves apart from the mill company, to refpare a 

Eefusal-Penalty.l-By the Metropolis Uas supply of gas, the gas company had a rigid to 
A„t iTfio r23&24Vict. c 125), s. 2, the Gas- refuse to give it until the arream of mm ni it 
■^^^5 iftAv no c 154 is in- paid. Paterson \\ Gas Light and t olr «ia 

works Clauses Act, 184/ (10 c. lo;, is in p r 18961 Ch 47G ; 74 L. T. 64U ; 

corporated with this act, and made to apply to L J. Ui. / 09 ’ ’ 

m? and tiiis act shall be construed together as whether appointed under a fleet! or by e ■•um t 
one act --Held that the Gasworks Clauses Act, are m the position of caretaker.^ a. leg.iids ho 
1871 applied to all the enumerated companies, mortgagor company, and then eiitermg on c 
is/i, appnu 44 L J MG premises makes no change of posimssiuii. llio 

CwwnerM/ ®as ootf ^ 23W.E. plaintiffs, therefore, werenot'nncomiugtenants' 

171 ; L. E. 10 Q. B. 400 , 82 n. i. too , F meaning of s. 18 of the act of 1872. 

^ The Gasworks Clauses Act, 1871 (34 & 35 Viet, and that section was not applicable to the case, 
c 41) s 36 imposes a penalty whenever the The principle of Mctf A, Jure, -VaiCK, A-e jmi i 

^nder^atofneglL or Xse 4 supply gas to of 1872 

B-nv occupier within the'liimts of the special act Per Eigbj, L.J. . beet. 18 ot me .ict or i»i- 
Ser S pressure as is prescribed :-Held, that enabled the gas company to require payment of 

Setion aphied to a cise where the gas com- arrears from moommg tenants except m cortaiu 
nmfhMl imm-operly cut off the supply of gas. cases, but did not deprive the company of ns 
.^my naa impiopu y rr j . = , remedy by way of stopping the supply of gas. 

'fvl '■ 
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Assuming that the plaintiffs in other respects 
came within the section, they were not persons 
who had paid any consideration to anybody for 
carrying on the business. Ih. 

Failure of Supply — Unavoidable Occurrence — 
Abatement Of Price.] — A gas company who are 
under a statutory obligation to supply a fixed 
quantity of gas to the public lamps in a district 
at a fixed price during a certain period are not 
liable to a reduction in that price if, by reason of 
an occurrence over which they had no control 
(such as a frost of exceptional severity), the 
fixed amount of gas has not been supplied during 
a part of that period. Richmond Gas Co. and 
Richmond Corpomtion, In re, 62 L. J.. Q. B. 172 ; 
[1893] 1 Q. B. 56; 5 R. 29 ; 67 L. T. 554 ; 41 
W. E. 41 ; 56 J. P. 776. 

Supply beyond Assigned District.] — Upon 
the true construction of s. 6 of the Metropolis 
Gas Act, 1860, a gas company is prohibited from 
furnishing to a customer a supply of gas for the 
purpose of consumption by him within a district 
assigned to another company, notwithstanding 
that the meter through which the supply passes 
is on a part of the customer’s property which is 
within the district. Imperial Gas Light Co. v. 
West London lunction Gas Co. (56 L. J., Ch. 862, 
n.) distinguished. Gas Light and Coke Co. v. 
South Metropolitan Gas Co., 62 L. J.. Ch. 123 ; 
62 L. T. 126 ; 54 J. P. 373--H. L. (E.)' 

Interference with Private Eights.] — A 

corporation having, under the provisions of an 
act of parliament, bought up a gas company 
which previously supplied gas to the borough, 
and which had compulsory powers for the pur- 
pose within the borough, commenced supplying 
gas to an adjoining township, in which another 
gas company already existed, having similar 
powers within the township. The gas company 
of the township having filed a bill against the 
corporation to restrain them from supplying gas 
within the township, and alleging, as a personal 
injury which entitled them to maintain their 
suit, that the corporation had contracted to 
supply gas to a particular manufactory within 
the township which otherwise they must have 
supplied, and that they had thereby been de- 
prived of the profits arising from the supply of 
gas to the manufactory, and that great loss 
would be sustained by them : — Held, that the 
injury alleged was not such as entitled the 
plaintiffs to maintain the suit. Pudsey Coal 
Gas Co. V. Bradford Corporation, 42 L. J., Ch. 
293 ; L. E. 15 Eq. 167 ; 28 L. T. 11 ; 21 W. E. 
286. 

Purity and Illuminating Power.] — The Gas 
Light and Coke Company’s Act, 1868, and the 
City of London Gas Act, 1868, do not repeal the 
provisions of the Metropolis Gas Act, 1860 (23 k 
24 Viet. c. 125), as to the purity and illuminating 
power of the gas without as well as within the 
city of London. Gas Light and Coke Co. v. 8t. 
George, Hanover Square, Vestry, 42 L. J., Q. B. 
50 ; 28 L. T. 281 — Ex. Ch. S. Great Central 
Gas Comumers^ Co. v. Clarke, infra. 

— — Gas Examiner— Hearing Counsel.] — The 
chief gas examiner of the metropolitan district 
has a discretion as to whether he will or will not 
hear counsel upon an appeal to him under s. 12 
of the Gas Companies Acts Amendment Acts, 
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1880. Reg. V. Williamson, 59 L. J., Q. B. 493 ; 
63 L. T. 276 ; 38 W. R. 769 ; 55 L P. 101. 

Supply of Impure Gas— Remedy.]— The 

obligation to supply pure gas imposed upon those 
who deal with the public under the Gas Works 
Clauses Act, 1871, is statutory and not con- 
tractual ; and the means of enforcing that obli- 
gation is either by indictment or by the remedy 
provided by that act. Clegg, Parkinson 4" Co. v. 
Harly Gas Co., 65 L. J., Q. B. 839 ; [1896] 1 
Q. B. 592 ; 44 W. R. 606. 

b. Payment for. 

Price, how Regulated.] — The price to be 
charged for gas supplied to the metropolis (as 
well as the quality) is regulated by the Metro- 
polis Gas Act, 1860, and not by a prior private 
act. Great Central Gas Comimers' Co. v. 
CUrke, 13 C. B. (N.s.) 838 ; 32 L. J., C. P. 41 ; 
11 W. E. 123— Ex. Ch. 

Arrears — ^From whom Recoverable.] — By the 
Gas Light and Coke Company’s Act, 1872, in 
case a consumer of gas leaves the premises with- 
out paying the rates due for gas supplied to him, 
the company shall not require payment of the 
arrears from the incoming tenant unless he shall 
have agreed with the defaulting consumer to 
pay the arrears, or unless the incoming tenant 
shall continue the trade of the outgoing one and 
pay him or the owner a consideration for so 
doing. B. having taken over a public-house 
from M., who was in debt to the gas company 
for gas supplied, was summoned by the company 
for non-payment of the arrears : — Held, that the 
act of 1872 gave no positive power to require 
payment of the arrears from B. and that the gas 
company could not recover them from him. Gas 
Light and Coke Co. v. Mead, 45 L. J,, M. C. 71 ; 
33 L. T. 729. And see Mason, Ex parte, Smith, 
In re, and Paterson v. Gas Light and Coke Co., 
supra. 

Distress for Money Due.] — A gas company, 
having under its private act of parliament a 
power to levy by distress all sums of money due 
for the supply of gas, is not a landlord or other 
person to whom rent is due withing the meaning 
of s. 34 of the Bankruptcy Act, 1869, and such a 
company having distrained upon the goods of a 
liquidating debtor will be restrained from deal- 
ing with the distress. Roberts, In re, Hill, Ex 
parte, 46 L. J., Bk. 116 ; 6 Ch. D. 63 ; 37 L. T. 
46 ; 25 W. E. 784— C. A. 

A landlord’s distress for rent is not liable to 
be restrained as “an execution or other legal 
process” within the Bankruptcy Act, 1869, s. 13. 
Birmingham and Staffordshire Gas Light Co., 
Ex parte, Fanshaw, In re, 40 L. J.. Bk. 52 ; 
L. E. 11 Eq. 615 ; 24 L. T. 639 ; 19 W.E. 603. 

Under a local statute a gas company had the 
same rights with respect to recovering the rent 
or charge due for the supply of gas, as landlords 
have with respect to recovering rent. The com- 
pany, after notice that a firm indebted to them 
for a supply of gas had filed a petition under the 
Bankruptcy Act, 1869, s. 125, distrained in pur- 
suance of its statutory rights upon their goods. 
The creditors of the firm afterwards resolved on 
liquidation, and a trustee was appointed : — Held, 
that the distress was not liable to bo restrained 
as “an execution or other legal process” within 
s. 13 ; and that, assuming the filing of the peti- 
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tion to be equivalent to the commencement of a 
bankniptcj, the company was entitled to dis- 
train, after the filing, for one year’s supply of 
gas. Ih. 

By their special act (39 40 Viet, c. 119, s. 

44) the corporation of Walsall were empowered 
to “ recover from any person any rent or charge 
due to them by him for gas supplied by the like 
means as landlords are for the time ^ being by 
law allowed to recover. rent in arrear” -.—Held, 
that, after the tiling of a liquidation petition by 
a customer, the corporation were entitled as 
against the trustee in the liquidation to levy a 
distress in respect of a sum due b}’" the debtor 
for gas supplied to him before the filing of 
the petition. Ilarrhon, Ex parte^ Pealie, In re, 
53 L. J., Ch. 977 ; 13 Q. B. D. 753 ; 51 L. T. 878. 

Held, also, that the corporation were not, 
within the meaning of s. 34 of the Bankruptcy 
Act, 1869, “other persons” to whom any rent 
was due by the debtor, but that, by virtue of 
s. 44 of the special act, they were entitled to the 
rights given to landlords by s. 34. The payment 
to a gas company for gas supplied, though it is 
called “ rent ” in some acts of parliament, is not 
really of the nature of rent, and consequently a 
gas company does not come within the words 
“ other person to whom any rent is due ” in s. 34 
of the Bankruptcy Act, 1869. Those words 
apply only to a person wdio, though he is not the 
landlord ‘ of the bankrupt, fills a position 
analogous to that of a landlord, because he is 
entitled to receive that which is rent strictly so 
called, Birmingham' Ga.s Light. Co., Ex parte, 
(L. R. 11 Eq. 615), and IIill, Ex parte (6 Ch. B. 
63), commented o\\. Ih. 

When Gratuitous.] — The Oldham Corporation 
Gas and Water Act (16 A 17 Viet. c. xlii.) provides 
by s. 58 that “ the corporation shall at all times 
afEord an ample supply of gas and water without 
charge to all hospitals and infirmaries within the 
limits of the act, and all baths and washhouses 
and all biiildings within those limits respectively 
maintained at the expense of the borough rates 
or the rates for the relief of the poor or other 
rates raised within those limits.” The Oldham 
Poor Law Union, in addition to four townships 
within the limits of the act, contains four town- 
ships not included within those limits, and the 
workhouse, which is situate within the limits, is 
maintained by rates raised for the relief of the 
poor within all the townships of the union:— 
Held, that the corporation are not bound to 
supply gas and wnter gratuitously to the work- 
house, as the benefit can only be demanded by 
institutions which are supported by rates wholly 
raised within the limits. Oldham Zmon v. Old- 
ham Corporation, 2 W. R. 590. 

Reduction of Price— Jurisdiction of Quarter 
Sessions.]— By s. 35 of the Gasworks Clauses 
Act, 1847, a court of quarter sessions may, on 
the petition of two gas-ratepayers, appoint some 
accountant, or other competent person, to ex- 
amine and ascertain at the expense of the gas 
company (the amount of the expense to be de- 
termined by the court) the actual state and con- 
dition of the concerns of the company, and to, 
make a report thereof to the court, and power is 
given to the court to examine witnesses on oath 
touching the truth of the said accounts and the 
matters therein referred to ; and if it appear to 
the court that the profits of the company during 
, the preceding year have exceeded the prescribed 


rate, the court has power, in tuse i lie wlioh'^ <*£ 
the reserve fund has been and rcmain.s investc'd. 
and in case dividends to tlie amount hereadM-iore 
limited have been pnid, to make an <o‘i\rv ivi- 
ducing the price of the .cas siqmlmd by fhe 
company. A peririo]i was iimler iliis _se<.e ion 
presented to the recorder <»r Hanloy ]>rayin;j him 
to appoint a person to inquire uitijttie :n*tna] 
condition of the uiidertakin.e: of the jimso *n;or.,, 
and an accountant was ajijtointed, iMinue: tla* 
inquiry he examined not tiiilv tlui necouut^^ ni 
the then previous year, but re-opeiieii all tiie* 
accounts of ])revious years lo 1S71. and a tiUjurt 
based upon this inquiry was sent in by him to 
the recorder. It was admitted that the whole of 
the reseiwe fund was not then and nc'vcr Imd 
been invested, and that the* itrescribfd matvi- 
miim dividend had not bcmi p:iid.. I Ue rot'orthu', 
being of opinion tluit tiio aeefumis v, iion 
amended showed tiiat ilu* eie.npany had iii 
point of fact earneil enouHi to pay tie* pre- 
scribed maxi mint! divicienil.aiul to have invented 
and kept invested tiie whole of the reserve fumi. 
made an order reducing the price <4' gas oJ. per 
1,000 cubic feet. He further ortlered tiie pin>e- 
cutor to pay 650/., the ex[>ense ttf the proceed- 
ings before the accountant, and to pay to the 
petitioners 2,433/. tbs*. 6d., “their costs of and 
incident to the petition.” Upon an ap]j]icnrion 
for a writ of certiorari to qiia'-ii tlie order as 
being made without jurisdiction: — Hehl, that 
the order to reduce the ])rice of ,gas was bad. the 
power of the recorder being absolutely restricted 
by s. 35 to cases where the whole of the reserved, 
fund has been invested and the prescribed divi- 
dend paid ; and that the recorder acted without 
jurisdiction in ordering the costs of tlie peti- 
tioners to be paid to the prosecutors. Btp. v. 
Hanlei! (^Recorder'), 56 L. J., M. C. 125 ; 19 Q. 
B. D. 481 ; 57 L. t. 444 ; 36 \V. R. 222 ; 52 J. 
P. 100. 

The accountant and the recorder had juris- 
diction to inquire into the accounts of [last years 
for the purpose of ascertaining tlie actual cou- 
dition of the concern; but, sciulue, that they 
had no power to disallow and rc-ca>i tlicni, 
and by so doing wary the accounts of the year 
into which they were inquiring- Ih. 

Appointment of Engineer to assist Ac«» 

countant,] — The court of (juarter st.‘s-ion> hu'. nn 
jurisdiction, under s. 35 of tlie Gasworks Glmjses 
Act, 1847, to appoint a .mis msginecr to assist an 
accountant appointed thereumlcr to examine 
and ascertain the actual state ami condition of 
the concerns of the gas company, aiui where 
such order is made a writ of cert iorari will lie 
to bring the order up to be quasi u-d. Reg.v. 
Brindley, 54 L. T. 435 ; 50 J. P. 531. 

Application by Consumers.] — Certain 

consumers of gas brought an action against the 
gas company wdiich supplied theiiq on tlie 
ground that the company had created a reserve 
fund greatly in excess of that authorised hy its 
special acts, and had carried over from year to 
year large undivided profits, thereby avoiding 
the obligation upon it to reduce the price of the 
gas which it so supplied :— Held, that no such 
duty as alleged was imposed by the acts on the 
company ; that the consumers had no control 
over the affairs of the company, and were not, 
therefore, entitled to raise the question, the 
shareholders alone being interested ; and that 
the court could not order the reserve fund and 
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undivided profits to be applied in reduction of 
the price of the gas in the manner suggested. 
Mason v. Aslitofi Gas Co,^ 54 L. T. 708 ; 50 J. P. 
628— C. A. 

c. Interference with. 

Fraudulently Cutting Pipes — Concealment.] 

—A count stated that the defendants bored into 
the gas-pipes of the plaintiffs, and af^xed gas- 
pipes of the defendants thereto, and kept them 
so affixed for a long time, without the know- 
ledge of the plaintiffs, by means whereof quan- 
tities of the plaintiffs’ gas flowed out of their 
pipes ; that the defendants, maliciously con- 
triving to prevent the plaintiffs from discovering 
the trespasses so committed till six years should 
have elapsed, fraudulently and without the 
plaintiffs’ knowledge cut off from the plaintiffs’ 
gas-pipes the gas-pipes of the defendants so 
affixed thereto, and fraudulently and without 
the plaintiffs’ knowledge stopped and plugged 
up the gas-pipes of the plaintiffs, where the gas- 
pipes of the defendants had been so affixed, by 
means wheipof the plaintiffs were prevented 
from discovering the trespasses until six years 
from their commission had elapsed, and thereby 
the remedy of the plaintiffs by action became 
barred : — Held, that the count disclosed a good 
cause of action, Inipcrial Gas Light and Cohe 
Co. V. London Gas Light Co.., 10 Ex. 39 ; 2 C. 
L. R, 1230 ; 23 L. J., Ex. 303 ; IS Jur. 497 ; 2 
W. R. 527. 

Laying Pipe to communicate with Pipe of 
Company without Consent.] — The appellants, 
on their own premises, substituted for part of a 
gas pipe belonging to the respondents a larger 
pipe for the purpose of increasing their supply. 
This was done without any fraud, \vaste, or mis- 
use of the gas, but without the respondent’s 
consent, although notice of intention to discon- 
nect the pipe from the meter was duly given 
under s. 15 of the Gasworks Clauses Act, 1871. 
Upon summons a stipendiary magistrate con- 
victed the appellants under s. 18 of the Gas- 
works Claiises Act, 1847 ’.-—Held, upon a case 
stated, that the appellants had within the 
meaning of that section caused to be laid a pipe 
to communicate with a pipe belonging to the 
undertakers without their consent ; and that the 
magistrate rightly convicted them. Wood v. 
West Ham Gas Co., 52 L. T. 817 ; 33 W. R. 
799 ; 49 J. P. 662. 

Larceny of CS-as.] — A person was indicted for 
stealing a quantity of gas from a gas company. 
He only paid the company for the amount that 
was indicated by a meter placed on the premises ; 
but by ineans of stop-cocks and pipes he inter- 
cepted large quantities of gas which did not pass 
through the meter. He was convicted of larceny : 
—Heid, that the conviction was good, and that 
there is nothing in the nature of gas to pre- 
vent it being the subject of larceny. Beg. v. 
White, Dears. 0. G. 203 ; 1 0. L. R. 489 ; 3 Car. & 
K. 363 ; 22 L. J., M. C. 123 ; 17 Jur. 536 ; 1 W. 
R. 418 ; 6 Cox, G. C. 213. 

2. Rig-hts and Liabilities of Gas 
• Companies. 

a. In Breaking up Hoads and Laying 
down Pipes. 

When Indictable.]— -In a town there was a gas 
company, established by a local act, which in- 

voL. vn. 


corporated the Gasworks Act, 1847. There were 
also commissioners under a local act, with powers 
to lay dowm mains and pipes for the public 
lighting of the town, but with no powers to 
supply or lay down pipes for the supply of 
private houses. The commissioners, who had 
formerly been supplied with gas by the old com- 
pany, duly transferred their powers to the Long- 
ton Gas Company, which was a company, but 
without any parliamentary powers as a gas com- 
pany. Upon an indictment against them for 
obstructing the public highway, by opening 
trenches and laying down pipes, and conveying 
gas to the public lamps and to private houses : — 
Held that they were not indictable for the acts 
done for the public lighting of the town, those 
acts being authorised % the powers transferred 
to them by the commissioners ; but that the 
taking up the pavement, and digging trenches, 
in one instance across the street, and in other 
instances across the footway of the street, in 
order to lay down service-pipes to private houses 
from the mains, could not be justified as acts 
done in the exercise of the right of each house- 
holder to make such a slight temporary obstruc- 
tion on the highway as may be necessarily 
incidental to the enjoyment of his property j and 
that therefore the company, having no parlia- 
mentary powers for the purpose, and a house- 
holder who authorised the acts, were indictable. 
Beg. V. Lo-7igton Gas Co., 2 EL & EL 651 ; 29 
L. J., M. G. 118 ; 6 Jur. (N.S.) 601 ; 2 L. T. 14 ; 

8 W. R. 293 ; 8 Cox, C. 0. 317. 

Restraining by Injunction.] — A gas company 
was incorporated by statute, for the purpose of 
supplying a town with gas. Some years after- 
wards another company was formed, and regis- 
tered under the 7 & 8 Yict. c. 110, for a like 
purpose, and commenced opening up the streets 
and highways to lay down their pipes, some of 
the inhabitants approving and some disapproving 
of the works. A court of equity refused an 
injunction to restrain the new company from 
continuing their works, the nuisance or damage 
being trivial. Att.~Gen. v. Sheffield Gas Con- 
sumers^ Co., 3 De G. M. & G. 304 ; 22 L. J., Ch. 
811 ; 17 Jur. 677 ; 1 W. R. 185. 

The disturbance of the pavement of a town by 
an unincorporated gas company, without lawful 
authority, for the purpose of laying down gas- 
pipes, is not a nuisance so serious and important 
that a court of equity will interfere by injunction 
to prevent it. The views of the governing body 
of a town, and the motives of the persons insti- 
tuting a suit, are not immaterial where the com- 
plaint is of a public injury. Att.-G&n. v. Cam- 
bridge Consumers'' Gas Co., 38 L, J., Ch. 94 ; 
L. R. 4 Ch. 71 ; 19 L. T. 508 ; 17 W. R. 145. 

Dover Gas Company — Powers of.] — The Dover 
Gas Light Company has power under its act of 
incorporation, without the consent of the com- 
missioners for executing the paving acts for 
Dover, but under the conditions prescribed by 
its act, to lay down in the streets of Dover in 
which gas-pipes had been already laid down 
by them, and were still in use, additional gas- 
pipes parallel to and to be used with such 
others, for the same purpose of supplying gas 
to the town. Dover Gas Light Co. v. Dover 
Corporation, 7 De G. M. & G. 545 ; 1 Jur. (N.S.) 
812. 

Private Roads — Occupiers.] — ^An estate was 

18 
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r^nrcliased for tlie purpose of building houses ; a 
oartwas laid out as priYate roads, and upoii a 
partition, the owners taking the roads covenanted 
that the other freeholders and the occupies ot 
the houses should have the full use and " 
inLt of the roads in as absolute a manner as if 
they were public roads Held, that a 
to be supplied with gas by a 
occupiers of houses was sufticient, without the 
consent of the freeholders, to 3 usti y ^ cloum 
ing up the roads by the gas company to lay do^n 
their pipes to comply with such request , and 
every occupier had the same right for ^he pm- 
pose of his use and en 3 oyment, to call in ail 
Leh aid as he might have done 
been public roads. Sdhy y. 

S-M &as 0-.,4 De G. itw 

Cb. 595 ; 8 Jur. (N.S.) 830 ; 6 L. T. 790 , 10 . 

E. 636. 

Iniuiing Property when laying Pipes.]— By 

10 &tl Viet. c. 15 (The Gasworks Clauses Act, 
1847') s. 6, the undertakers are authonsed to 
opeji and break up the soil and pavement of the 
Sveral streets, within the limits of th™ special 
act, and to lay down pipes for supplying gas 
Bv s. 7, it is provided that nothing herein shall 
authorise the undertakers to lay down or place 
any pipe dr other works into, through or 
any building, or in any land not dedicated to the 
public use, without the consent of the owners 
and occupiers. A road passed alongside the 
plaintiff’s premises, and over certain arenes 
occupied by him as cellars. A company, con- 
stituted under a local act incorporating the (xas- 
works Clauses Act, 1847, in opening and break- 
ing up the soil of the road for the purpose of 
laying down gas-pipes, damaged the arches . 
Held, that the arches were buildings within s. 7, 
and that the company could not justify breaking 
through them. Thompson v. 

Co, 46 L. J., Ex. 710 ; 2 Ex. D. 429 ; 37 L. T. 
30 ; 25 W. K. 809-C. A. 

A gas company, for the purposes of their 
undertaking, broke up the concrete pavement oi 
a street within the limits of their special act. 
In the course of such work a servaut of the com- 
paiiv in striking the concrete with a pick, caused 
a piece of the concrete to fly up some distance 
and break a plate-glass window upon adjoining 
premises. In an action by the owner of the 
premises to recover damages Held, that the 
company were liable under s. 6 of the Gaswoiks 
Clauses Act of 1847, which was incorporated in 
their special act. Hornby v. Liverpool Lmted 
Gas Light {7o,, 47 J. P. 231. 


Didrict Gas Co., 44 L J, Q. R 1 ; L- E- «• 
B. 92 ; 31 L. T. 402 ; 23 W. E. 90. 

“ Street Highway, or Public Place ” Laying 
oaiXe.]hA gas -mpany Im. down 
main nipes between two villages on the sc.i- 
^ore in L open tract of land above mean high- 
water mark, which beloxiged to the ® 

enclosed land fronting the shore. Hit oih.Unt 
ants of the villages had always gone to and ire 
betweL them along the, shoi^ aiid at i^h 
water passed over this piece f 
chose and in accordance with the tult, out i} 
no defined track. The owners brought an action 
for a iiiandatoiT iniunction to c™"}';;! 
nanv to remove the pipes Held, that tlu. ti.itt 
of land in question was not a “ ™’S’’ 

or public place” 

Gastorks Clauses Act, 184, . M'.’C''" 

lasey Local Board, 55 L. J., Q. B.-b/ , oO J. r. 

404. 


Agreements to Repair and Obstruct Highway.] 

— A gas company agreed with a highway board 
that, in consideration of the board allowing 
them to open a highway under the control of the 
board for the purpose of laying down their pipes, 
they would pay to the board a certain sum per 
yard of road so opened, and would make good 
the surface of the road. Ou demurrer to a de- 
claration for a breach of this agreement : — Held, 
that as the highway board could have prevented . 
the laying down of the pipes, and was liable to 
keep the road in repair after the gas company , 
had left it, there was a good consideration mov- 
ing from the highway board to support the 
agreement, and that the agreement did not ne- 
cessarily contemplate the indictable offence of 
blocking up the highway, and was therefore not 
illegal. Mgware Highway Board' Harrow 


Support of Mains laid in Highway 
Statutory Powers— Subsequent Act giving Autho- 
rity — Compensation.]— A limited gas company, 
acting without any statutory authority, and with- 
out the authority of the landowner, but w ith tht 
permission of the highway authority, 
under the soil of the highway feiihsequenti) a 
gas company was constituted by ^ pnvate aU, 
which incorporated the Gasworks Clpses Acts, 
1847 and 1871. The private act ot tlns pompaiiy 
provided for the dissolution of the limited com- 
pany, and enacted that all lands, gasworks, ease- 
ments, mains, pipes, plant, and apparatus placed 
by, vested in, or which were the property of the 
limited company immediately before the passm.,„ 
of the act, should be similarly vested m the in- 
corporated company, and the incorporated com- 
pany were empowered to maintain the existing 
gasworks and to lay down and maintain 
additional mains and pipes, ihe 
Clauses Act, 1847, gives power to uiidertakub of 
c^asworks to open the soil within their district, to 
lay and repair pipes therein, and to do other acts 
necessary for supplying gas, making compensa- 
tion for any damage done 

such powers. The Gasworks Clauses Act, BS^l, 
renders it compulsory on undertakers of gasworks 
to supply gas on certain conditions and 
certain limits. The defendants, the lessees of the 
minerals under and adjacent to ^ the highway 
under which the plaintiffs had laid their pipes, 
had by working the coal thereunder let down the 
soil of the highway and caused injury to the 
plaintiffs’ pipes :-Held, that the plaintiffs were 
entitled to support for their pipes, and that the 
landowner was entitled to compensation toi t he 
burden thus imposed upon him ; that the piain- 
tiffs could therefore recover damages by action 
for any injury caused to their pipes, while the 
owner of the minerals could recover compen- 
sation in an arbitration for the limitation thus 
put upon the user of his lands. Korm.a?Lton Gas 
Co., y. Pope, 52 L. J., Q. B. 629 ; 49 L. T 798 ; 
32 W. E. 134—0. A. Affirming, 47 J. F. Ibl. 
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of the surveyor of highways, and with the duty 
to repair, but without prescribing any particula'r 
mode of repair. The defendants used steam- 
rollers for the repair of the streets, as being a 
mode of repair most advantageous to both the 
ratepayers and the pul:)lic, but the rollers they 
used were so heavy as to frequently injure the 
plaintiffs’ tliongli the pi|)es were suffi- 

ciently below the surface so as not to have been 
injured by the ordinary mode of repair if such 
rollers had not been iised : — Held, that the plain- 
tiffs were entitled not only to recover damages 
for the injury wliicli had been done, but also to 
have an injunct inn to restraiTi the defendants 
from using slenm rollei'S in such a way as to 
injure the pipes ot the plaintiifs. 6ras Light 
41)1(1 Coke Cih V. Sr. Map)/ Al/hott's Vestry, 54 L. 
J., Q, B. 414 ; 15 Q. B. I). 1 ; 53 L. T. 457 ; 33 
W. It. 892 ; 49 J. P. 469 — C. A. Affirming, 1 Cab. 
& E. 368. 

Failure to properly reinstate Eoadway after 
laying Gas Main — Huisance — Liability.] — The 

defendants, a gas company, liad been laying 
down a gas main, and for that purpose had dug 
a trench along the side of a public road, which 
they filled up so carelessly and defectively that 
the wheel of the vehicle in which the plaintiff was 
sank suddenly into the trench, causing the 
vehicle to be upset, and throwing out the plain- 
tiff and thereby causing the injuries hi respect of 
which the action was brought : — Held, that the 
defendants were liable in damages, notwithstand- 
ing the provisions of section 11 of the Gasworks 
Clauses Act, 1847. Goodwii v. Sunhury Gas 
Gonsimers' Co., 75 L. T. 251 ; 60 J. P. 585.* 

b. Creating Nuisance. 

Fouling Wells and Streams.] — A statute con- 
stituting a gas company, and giving them great 
powers, contained an enactment to the effect, 
that if the company should “cause or suffer to be 
conveyed or to flow into any stream,” aii^y refuse 
matter from their works, so as to foul such water 
they should forfeit for every such act 200?. ; and 
another that they should be liable, in addition, 
to “ a penalty of 20?. a day for each day such 
refuse shall be so conveyed or flow, or the act 
by which such water shall be fouled, shall con- 
tinue after notice : — Held, that the meaning was 
to give the piiblic a guarantee that the company 
•should be bound to take every possible care that 
the consequences of their works should not be 
liurtfui to the water of the neighbourhood. Blr- 
oninqham and Sta ffordshire Gas Light Co., v. 
ILpMns, 6 PI. & N‘. 250 ; 30 L. J., Ex. 60 ; 7 Jur. 
<N.S.) 213 ; 9 W. E. 168— Ex. Oh. 

— Percolations.] — When noxious matter 
percolates through the soil from gasworks, so as 
to foul a well, such percolation will render the 
'defendants liable under the 3 & 4 Will. 4, c. 90, 
which imposes a penalty of 200Z. on any gas com- 
pany, “ who shall suffer any washings, &c., to be 
conveyed into any well.” Millington v. 
Griffiths, 30 L. T. 65. 

Disuse of Wells.] — A well which, on 

-account of its having become contaminated, has 
been disused by the owner for several years, and 
has been covered over, does not cease to be a well 
within the meaning of the act. 1 h. 

Non-user, and closing of his own well in con- 
isequence of its being polluted, even coupled with 
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the acceptance by the plaintiff of the use of sub- 
stituted wells of the defendants, is not such an 
abandonment of the former as to alter its 
character and make it no longer a well, nor can 
any licence to pollute be inferred from such a 
state of facts. Ih. 

Who to Eecover Penalty.] — By a local 

act a penalty was imposed on any gas or other 
company for suffering any impure matter to flow 
into any stream, to be sued for by a common in- 
former. Afterwards, by the Gasworks Clauses 
Act (10 & 11 Viet. c. 15, s. 21), a like penalty is 
imposed for the same offence, such penalty “ to 
be recovered by the person into whose water such 
substance shall be conveyed, or whose water shall 
be fouled by any such act ” : — Held, that the 
latter provision was pro tanto a repeal of the 
former. Parry v. Croydon CoDimercial Gas Co., 
15 C. B. (N.s.) 568 ; 10 Jur. (N.S.) 172 : 9 L. T. 
694 ; 12 W. R. 212— Ex. Ch. 

Indictment.] — In an indictment against a gas 
company for a nuisance in conveying the refuse 
of gas into a great public river, whereby the fish 
are destroyed and the water is rendered unfit 
for drinking, the question for the jury is, whether 
the acts done by the company complained of 
amount to a nuisance. Ilex v. Medley, 6 Car. & P. 
292. 

The circumstance, that, by the diminution of 
fish, a considerable number of fishermen are 
thrown out of employ, is not of itself a sufficient 
ground to sustain an indictment. Ih. 

Liability of Directors.] — The directors of a 
gas company are answerable for an act done 
by their superintendent and engineer, under a 
general authority to manage the works, though 
they are personally ignorant of the particular 
plan adopted, and though such plan is a depar- 
ture from the original and understood method, 
which the directors had no reason to suppose 
had been discontinued. Ih. 

Action to Eestrain Nuisance.] — In an action 
to restrain a gas company from creating a 
nuisance at its gas manufactory : — Held, that 
the Gasworks Clauses Act, 1847 (10 & 11 Viet, 
c. 15), is incorporated with the Metropolis Gas 
Act, 1860 (23 & 24 Viet. c. 125), except so far as 
its provisions are inconsistent with that act ; and 
a company performing the obligations of the act 
of 1860 cannot justify creating a nuisance by 
setting up incapacity to make or supply gas 
without so doing. Att.-Geii. v. Gas Light and 
Cole Co., 47 L. J., Ch. 534 ; 7 Ch. E. 217 ; 37 
L. T. 746 ; 26 W. E. 125. 

Held, also, that, even if the company was at 
liberty to justify itself, the burden of proof 
rested on it both by the ordinary law and by 
the act of 1860, s. 52, and that they had failed 
to discharge that burden by their evidence. Ih. 

Injunction to restrain the erection of gas- 
works in the vicinity of the plaintiff’s residence 
refused, it being nncertain whether upon the 
completion of the works the manufacture of gas 
would prove a nuisance. Where a work is going 
on, which, though not in itself a nuisance, will 
manifestly end in operations presenting such a 
nuisance as this court restrains, this court will 
interfere at once. A motion for an injunction 
to restrain a contingent nuisance was refused : 
— Held, that the motion ouglit to be refused 
with costs, and not stand over. Haines v. 
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>1 , , na ViGt c 2), the Gasworks Clauses 

f n. so9i 11 j... «. «»“*. ! « o» ssr i‘ct 


ground 


The^toee Wlttlie kiln and premises, and the ® Xrll fee held to repeal and supersede 

Ssorsmade the road. Inl865thelessors (having provisions o£ ^'^Vhv* tp* 

huilt two gasholders) propos^ to consistent with thi® \o eveW .'ms 

.iTid enlarse a feasin or lay-by, whicn wuune „,.™i,iAns of this act shall apply to 
rfndJ tfee^l-ersion of the road nec^gt -‘horised^g any special act 

it was K'lJ^JgTffell IsVi act relating 

Sn o^ tKsfeoWer and the f nation ot to tlm Dudley Gas Act,, 

the road; as to the gasholder, on the gi on I f „,hioh vvas a special act incorpor^^^ 


Krrtonh:«:d^i-nted 0^^ Sseficrisrr. SehMnrther, that the com- 

undertaking as to damages. The bill w^as afte , • ^ time. Zf^^dle?/ 

rids aisiissed tmlSero 1 ^ t, M C. OP ; ■« L.T.lio; 

then asked for as to damages, and the outei tr j_ p_ y^y_ ^ 

dismissal was made without prejudice to ai y Leamington Priors Gas Company s Act, 

ipSon as to damages. V Im 2 ^e>nal ^g^he .p t a 

Ga^ Llalit and Colie Cu., W. B. o08. pnesworks Clauses Act, 184/, except so iai as it 

A market gardener, mf^icUon mi^dit he varied by any provision of the special 

those of a gas company, brought an action » T^vescrihes bv s. 32 a special form in accoid- 

against the company lor the ininry ^^^^ ance^ wdth which the annual accounts of the 

crons hr reason of the noxious mattei issmn^ ^nnin^Liiv were to be made up, m lieu of pio- 
from’the company’s works. During visio^is as to accounts contained in s. 38, ot the 

the judge suggested a reference to an 4. ’ Act of 1847. Bv s* lil the Act of 184 / , undei;- 

who was to determine as to the in3nry, and as to Act ot ib exempted from any general 

nwhat should be done” between the parties may he passed 

The reference havmg taken any future session. By s. 1 of the Gasworks 

made his award in respect of the damage sns Act, 1871, that act and the act of 1847 

tained up to the date of the award, ‘ 1 construed as one act, and by s. Bo of 

evidence having been adduced l^e^re hi® as to me t^^b^ iiudertakers are to make an 

prospective damage, a verdict was enteied p , statement of accounts in the form pi e- 

for the sum awarded. The company snose- annual copies of the 

quently increased their Oj' i same to any applicant. The appellants made 

by the market gardener :— Held, that he JmAl statement of accounts in the 

entitled tb a perpetual injunction to restrain the nresoribed fev s. 32 of their special act, pd 

further manufacture of the gas in a mannei P . j j to tl® respondent on apiilication, 

Sj^rious to his crops, the award of the arbi rator statement of their accounts 

hing, under the circumstances, eq^^ent to the the form prescribed fey the act of 

verdict of a jury. ( 1871 —Held, that as the appellants’ special 

av.Hn,aiiJ5if,7DeG M &G.«6; 2bL J, the form in ivhich the. annual 


av.Wj.«i,7DeG.M &G. q36; 26 U^ act pVTsmdbed Sm form in lAW the. annual 
Oh. 276 ; 2 Jur. (N.S.) 1132 ; 3 Jnr. (N.s.) 221. accounts was to he made iip, the 

Afarmed next case. provisions relating to the form of accounts in 

Acquiesoenoe.]-A plaintiff brought an action s. 35 of 
to recover damages for an injuiy to his business apply, Htnishod. Ze.mi^Um 

occasioned by the erection of gasworks ; the C»0. L. J. J.. M. C. 14 ; 13 

action was referred to arbitration; nearly two '5 L '^^4 • 35 W. E. 123 ; 51 

years elapsed before the award was made; m Q. B. D. 10/ , oo D. i, , 
tue course of which time alterations in the mode J. P. 3b0. 

of carrying on the Business complained Gas-stoves let for Hire— Exemption from Bis- 

applied for:-Hdd, nS 

^Sprivf thf pSti^n^^^ M^^Sed^^and® Ty^ fiWnas forX 

injunction, ^ . . and s^h ureters and fittings shall not 

5 Jur. (^.S.) 1319. ihpxp. the same may be used ' :— Held, 


c. For Explosions. — See infra. 

3. Katability of Woeks. See Bates. 

4. Other Matters. 

Annual Accounts.] — By s. 2 of the Dudley Gas 


be subject to distress ... for rent of the pre- 
mises where the same may be used ' ;— Deicl, 
that a gas-stove let for hire w’as within the worciS’ 
“fittings for the gas,” and therefore rvas not 
subject to distress for rent. Gaslight and Cotie 
Co, V. Sardth 5^ B. J., Q. B. 168 ; 17 Q. B.. 
D. 619; 55 L. T. 585; 35 W. R. 50 ; 51 J. P. 
6— C. A. 
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5. Injury by Explosions. 

Duty of Company — Construction of stop- 
cocli.] — In the absence of any statutory enact- 
mentj there is no precise duty imposed upon a 
gas company supplying gas to a dwelling-house 
to construct a stop-cock on the pipe outside the 
house, so that, upon receiving a notice no longer 
to supply the gas, the company may cut off the 
suppl.y completely from the house. Jloldinf/ or 
Jluldim V. Liverpool Gas Co., 3 C. B. 1 ; 15 L. J., 
C. P. 301 ; 10 Jur. 883. 

Where, therefore, a fire occurred in an unin- 
habited house, owing to the escape of gas, a pre- 
vious notice having been given to the gas com- 
pany, that no furtlicr supply was wanted, and it 
a|)})eared that there was a stop-cock inside the 
house, which, if turned, the escape could not have 
taken |)lace : — Held, tliat the owner of the house 
could not recover against the company for the 
damage done by the lire. Ih. 

Escape of G-as.] — A declaration stated that 

the plaintiff was possessed of premises ; that the 
defendant v'as employed in laying on gas to the 
premises adjoining ; and that he did the work so 
negligently, that the gas escaped and ignited, 
and tiie premises adjoining the plaintiff’s. were 
set on fire, and thereby his premises were set on 
lire and burnt : — Held, that the declaration dis- 
closed a good cause of action ; that it was un- 
necessary to negative negligence in the owner of 
the adjoining house in putting out the fire before 
it communicated with the plaintiff’s premises. 
Menhiroih v. Great Central Gas Consumers'' Co.^ 
3 L. T. 317. 

In an action against a gas company for negli- 
gently allowing the escape of gas from their main 
into premises where lights were kno wn to be burn- 
ing, tlie case was that the gas found entrance 
through an open window neaiiy level with the 
trench from the main, after a hole had been made 
in the main for the insertion of the service-pipe : 
— Held, that even if the jury thought the gas so 
entered, it was a question for them whether the 
company’s men might reasonably have foreseen it, 
and ivere bound to liave the window closed. 
B, Cl, 2 E. & F. 437. 

Evidence of Negligence.] — Owing to ex- 
cavations made by the Commissioners of Sewers 
•within two and a half feet of a gas main em- 
bedded in a highway at a depth of ten and a 
half inches, one of the gas pipes was deprived of 
support from beneath. The iveight of traffic 
above cracked the ])ipe, and an escape and accn- 
mnlation of gas occurred for two or three days, 
tesulting in. an explosion which injured a man 
passing. The gas company were unaware of the 
escape of gas, as well as of the excavation, of 
which they had received no notice : — Held, that 
the character of the crack in the pipe, the length 
cf time the gas was escaping, and the absence of 
anyone on behalf of the gas company at the time 
cf the excavation, constituted evidence of negli- 
gence on their part. Price v. South Metropolitan 
Gas Co., 65 L, J., Q. B. 126. 

— - Inspection of Mains. ]--A gas company 
is hound to keep up such a reasonable inspection 
of tlieir mains and pipes, as may enable them to 
detect when there is such an escape of gas, by 
fracture or imperfection of pipes, as may lead to 
danger of an explosion ; and if an explosion 
takes place from a fracture or defect, which has 


existed for several days, during which time it has 
also been discoverable (by reason of the smell of 
the escaped gas), and would have been discovered 
by proper inspection, that is evidence of negli- 
gence on the part of the comp^iny ; nor is it 
enough to relieve them from liability that, upon 
notice of the escape, they sent a workman to re- 
pair the defect, he arriving too late to do so. 
3fos€ V. ILastims and St. Leonards Gas Co.. 4 
F. & F. 324. 

Defect in Pipe.] — A gas company con- 
tracted to supply B. with a proper service-pipe to 
convey gas from the main outside to a meter inside 
the premises. Gas escaped from the pipe laid down 
under the contract into his shop. The servant of 
a gasfitter employed by B. happened to be at 
work in another room at the time of the escape, 
and went into the shop upon hearing of it witli a 
view of finding out its cause. He was carrying a 
lighted candle in his hand, and immediately on 
entering the shop an explosion took place, doing 
damage to B’s stock and premises. On the trial 
of an action against the gas company for their 
breach of contract in not supplying a proper 
service-pipe, the jury found, first, that the escape 
of gas was occasioned by a defect in the pipe, 
and that that defect existed in the pipe when 
supplied; and, secondly, that there was negli- 
gence on the part of the gasfitter’s servant in 
carqving a lighted candle; — Held, that B. was 
entitled to recover, and that the gas company 
was not relieved from liability by the negligent 
act of the gasfitter’s servant. Burrows v. March 
Gas and Cohe Co., 41 L. J., Ex. 46 ; L. R. 7 Ex, 
96 ; 26 L. T. 318 ; 20 W. R. 493— Ex. Ch. 

Liability of Municipal Corporation for Acts of 
Servant.] — ^A municipal corporation was em- 
powered by act of parliament to construct gas- 
works and to supply gas, and sell and dispose of 
the coke, the surplus profits to go in reduction of 
the water-rates, and otherwise towards the im- 
provement of the town. In an action against the 
corporation, the declaration alleged that the 
corporation employed workmen to la}’* down pipes, 
who so negligently conducted themselves, that a 
piece of metal was projected against the plaintiff. 
Plea, that the grievances were bon^ fide done by 
the corporation in the course of executing the 
pow'ers conferred on them by their act, and with- 
out any neglect, misconduet, or default of the 
corporation, otherwise than by their workmen, or 
one of them, and that their workmen were all 
skilled and qualified, and proper persons to be 
employed : — Held, that the plea was no answer 
to the action. Scott v. hlanchester Corpoi'ation, 

2 H. & N. 204 ; 26 L. J., Ex. 406 ; 3 Jur. (N.S.) 
590 ; 6 W. R. 598-~Ex. Ch. 

A local authority who employ a contractor to 
do work which they are empowered by statute to 
execute, and which is likely to prove dangerous 
to others, are bound to see that the work is 
properly carried out, and are not relieved from 
liability for injuries caused by the negligent exe- 
cution of the work by the fact of having 
employed a contractor. JIardaher v. Idle JDis^ 
trlct Council, 65 L. J., Q. B. 363 ; [1896] 1 
Q. B. 335 ; 74 L. T. 69 ; 44 W. R. 323 ; 60 J. P. 
196—0. A. 

liability of Gas-fitter,] — A builder was em- 
ployed by a committee of a club to execute 
alterations at the club-house, including the pre- 
paration and fixing of gas-fittings. He made a 
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sub-contract with B., a gas-htter, to execute this 
part of the work. In the course of doing it, 
through B/s negligence, tlie gas exploded, and 
injured the plaintiff Held, that the builder was 
not liable for this injury. B-aimn j. Ouhitt, d 
M. & W. 710 ; Car. & M. 64 ; 11 L. J., Ex. 2 y1 ; 

6 Jur. 606. . 

The defendant, a gasfitter, was employed by 
the plaintiff’s master to repair a gas meter upon 
his premises, and for the purpose of doing so took 
away the meter and in lieu of it made a tem- 
porary connection by means of a flexible tube 
between the inlet pipe and the pipe communi- 
cating with the house. The plaintiff hawng 
gone in the ordinary performance of his duty 
with a light into the cellar where the meter had 
been, gas, which had escaped by reason of the 
insufficiency of the connecting tube, exploded 
•and injured him. The jury found that the 
work had been negligently done, and that the 
injury to the plaintiff proceeded entirely from 
such negligence ; — Held, that the defendant \v as 
liable. Parry v. Smith, 48 L. J., C. P. 731 ; 4 
C. P. B. 325 ; 41 L. T. 93 ; 27 W. B. 801. 

J. M. 


GAVELKIND. 

See ESTATE. 
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u. For Maintenance and Advancement— See 
Infant — Trust. 

Yuluntary Settlements — See Bankeupicy 


GIBRALTAR. 

See COLONY. 


GIFT. 


15. 


—Fraud-— Settlement. 

1. Chattels. 


1. Chattels, 556. 

2. Chases in Action. 

a. Bonds, 558. 

I, Cheques and Notes, 560. 

c. Stocks and Shares, 562. 

d. Other Cases, 564. 

3. Leaseholds and Freeholds, 566. 

4. Gift or Loan, 569. 

5. Lwit-Survivorshijy, 570. 

6. Conditional, 571. 

7. Other Cases, 572. 

8. Relief in Fq^dty, 572. 

9. Lonat'is Mortis Causa — See Will. 

10. By Ilusland and Wife— See Husband 

AND Wife. 

11. Between Per soTis in Fiduciary Relation- 

ship' — See Fraud. 

12. By Parent to Child— See Fraud - 

Infant. ■ ■ . ■ 

13. By Way of Advancement — See Infant- 

Portion— Husband And Wife. 


Delivery Necessary.]— In order to transfer 
nroperty by gift, there must be either a deed of 
gift or ail actual delivery. 2 Sauiid. 47 a, 

A gift of chattels unaccompanied by delii eiy 
passes no property. Reeves y. Gap]m\ 5 Bin&u 
(N.C.) 56 ; 6 Scott, 877 ; 2 Jur. 106 i . /S. i 

Bourne v. Foshroohe, 18 C. B. (N.S.) 51 a ; 34 
L. J., C. P. 164; 11 Jur. (N.S.) 202 ; 13 W . li. 
497. 

A verbal gift of a chattel, without actual 
delivery, does not give the property^to the donee. 
Irons V. Sniallpleee, 2 B. A Aid. 551 ; 21 K. K. 
395. 

A gift of a chattel capable of delivery, made 
per verba de presenti by a donor to a donee, and 
assented to by the donee, whose assent is com- 
municated to by the donor, does not pass the 
nroperty in the chattel without delivery. 
Coahrane v. Moore, 59 L. J., Q. B. 377; 2.S 
Q. B. D. 57 ; 63 L. T. 153 ; 38 AY. E. 588 ; 54 
J. P.804— C. A. ^ ^ ^ 

A clear intention on the part of the donor to 
give, acted upon by the donee, constitutes a 
valid gift inter vivos, without actual delivery. 
Dictum of Parke, B., in v. Audland 

(16 M. & W. 871), followed. Irons v. Smallpicce 
(2 B. & Aid. 551), not followed. Marcoicrt, In re^ 
Baiiby v. Tucher, 31 AY. 1*1. 578. 

If apparel is put on a boy, it is a gift in law. 
Haynes' Case, 12 Coke, 113. 

If a father makes to a son under age an abso- 
lute gift of an article of dress or of ornament, 
e. g. a watch, he cannot afterwards, without the 
son’s consent, reclaim the gift. Smith v. Smith,. 

7 Car. & P. 401. 

A father gave his son a watch, some printecl 
books, and several articles of wearing apparel : — 
Held, that, although the son v.ms under age (viz. 
sixteen years old), the father could not inaintainE 
trover against a person who detained the pro- 
perty, because the right of possession was not in 
him, but in his son. Hunter v. Westhrooh, 2 
Car. & P. 578. 

In 1850, G. quitted England for Australia, 
leaving behind him, in the charge and custody 
of his'wife (the defendant), a sword which had 
come into his possession and ownership on the 
death of his father, a general in the army, to- 
whom it had been originally presented by the 
officers of his regiment. G.’s only son having 
died, G. wrote a letter, from Australia, to his. 
brother H. (the plaintiff') in England, dated 
14th September, 1863, expressing a desire for 
him to have possession of the sword, in the 
following terms : “ You only anticipate my wish 
that you should have charge of our father’s, 
sword] which, of course, you will keep in our 
family if I should not have a son to inherit, 
which does not seem probable. I have inclosed 
an order unsealed to Mary ” (the defendant, G.’s 
wife) “ to hand it over to you.” This order was 
as follows : “ On receipt of this letter you will be 
so good as to deliver our father’s sword to my 
brother Henry ” ; and in a subsequent letter to 
the plaintiff of 28th September, 1863, G. said^ 
“ I shall expect a long letter in reply from you„ 
Tell me how the old sword looks.” These letter 
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and order were communicated to the defendant, 
and applications were made to her by the plain- 
titE for delivery of the sword to him, but without 
success. G. died in Australia in December, 1865 : 
— Held, that the words of the letter of the 
14th Beptember, 1866, were not words of gift 
at all, but amounted merely to a desire by G. 
that the plaintiff should have charge of the 
sword, a charge -which was revocable at G.’s 
pleasure, and did not constitute an out and out 
gift, or pass any property in the sword to the 
plaintiff. Douglas v. Douglas^ 22 L. T. 127, 

Parol Gift of Jewels for Life — ^Eequest that 
after Beath Jewels be left as Heirlooms— 
Precatory Trust.] — The owner of certain jewels 
presented them to her daughter-in-law on her I 
marriage with the donor’s son, who was heir- 1 
presumptive to a title. The donee’s account I 
of the^ manner in which the gift was made | 
w’as as follows : “ When I rnarried she gave ' 
them to me for life, with the request that at 
my death they might be left as heirlooms.” 
The donee by will left the jewels to the holder 
of the title for life, and after his death to each 
and every of the persons who should in turn 
succeed to the title and dignity severally and 
successively as they should in turn succeed to 
such title and dignity : — Held, that the original 
gift was an absolute gift ; that the words of re- 
quest did not create a precatory trust, and were 
not intended to fetter the donee’s disposition of 
the jewels in the least degree, but were a mere 
indication of the manner in which the donor 
thought that the donee might best dispose of 
them; and that the donee had therefore power 
to dispose of them in the manner directed by 
her will, or in any other manner she might 
think fit. Hill (Jascourit) v. Hill (^Dowager 
Viscountess), 66 L. J., Q. B. 329 ; [1897] 1 Q. B. 
483 ; 76 L. T. 103 ; 45 W. R. 371-C. A. 

Possession taken by Donee.] — On a gift of a 
chattel inter vivos, it is not necessary that there 
should be any formal delivery by the donor to 
the donee ; it is sufficient if the donee takes 
possession of the chattel as owner in pursuance 
of the gift. Winter v. Winter, 4 L. T. 639 ; 
9 W. R. 747. 

Change of Possession — Passing of Property.] 

— A barge, w’hile in the possession of the donee, 
and -worked by him as a servant to the owner, 
was given to him by the owner ; afterwards the 
donee worked it, and paitl the wages of the crew 
on his own account until the donor’s death : — 
Held, that the property thereby became vested 
in the donee. Winter v. Winter, 4 L. T. 639 ; 
9 W. R. 747. 

Household furniture, which was the property 
of the claimant’s father, -was in the possession 
of the claimant’s husband, and was in a house 
■where the husband resided with his wife, the 
claimant. The father, being at the time with 
the claimant in a room where some of the 
furniture was, verbally gave the furniture to 
the claimant by words of present gift. The 
father then went aw’-ay from the house leaving 
the claimant in the room. There was no manual 
delivery of the furniture to the claimant, and 
after the gift the furniture still remained in the 
house where the claimant and her husband 
continued to live : — Held, that manual delivery 
of the furniture was not necessary to complete 

e verbal gift, and that there had been such a 


change of possession from the claimant’s hus- 
band to the claimant, consequent upon the gift, 
as was sufficient to effectuate it. Kilpin v. 

: Ratley, [1892] 1 Q. B. 582 ; 66 L. T. 797 ; 40 
j W. R. 479 ; 56 J. P. 565. 

Delivery first, Gift afterwards.] — Delivery 
first and gift afterwards of a chattel capable of 
delivery is as effectual as gift first and delivery 
afterwards. Alder son, In re, Alder son v. Peel. 
64 L. T. 645. 

A mere verbal gift of a chattel to a person in 
whose possession it is, does not pass the property 
to the intended donee. 8harr v. Pilch, 4 Ex. 
478 ; 19 L. J., Ex. 113. S, P., Smith v. Srnim, 
2 Str. 955. 

2. Choses in Action. 


What sufficient.] — The delivery of a bond on 
which judgment had been entered is not sufficient 
to constitute a valid donatio inter vivos. Patter- 
son V. Williams, LI. & G. t. Plunk. 95. 

The obligee of a bond, five days before her 
death, signed a memorandum, not under seal, 
which was indorsed upon the bond, and which 
purported to be.an assignment of the bond -without 
consideration, to a person to whom the bond 
was at the same time delivered. The circum- 
stances of the transaction did not constitute, in 
the opinion of the court, a donatio mortis causi, : 
— Held, that the gift was incomplete, and that, 
as it was without consideration, the court could 
not give effect to it. Edwards v. Jones, 1 Myl, 
& C. 226 ; 5 L. J., Ch. 194. 

J. being indebted to P. by bond, P., by deed, 
poll, in consideration of natural love, &c., for E., 
the -wife of J., agreed that this bond, and all 
benefit and advantage to be derived thereby, 

I should, after his death, be wholly for use of E,, 

I and her issue by J. ; P. afterwards puts bond 
; in suit, but dies before payment of it : — Held, 

^ a revocation of gift. Riolia7'dson v. Sedgwlehe^ 

2 Bro. P. C. 123. 

A. made a voluntary assignment of turnpike 
bonds and shares in companies to B., in trust 
for himself for life, and after his death for his 
nephew. He delivered the bonds and shares 
to B., but did not observe the formalities re- 
quired by the Turnpike Road Act, and the 
deeds by which the companies -were formed, to 
make the assignment effectual : — Held, on his 
death, that no interest in either bonds or shares 
passed by the assignment, and that B. ought to 
deliver them to his executors. Searle v. Zav), 
15 Sim. 95 ; 15 L. J., Ch. 187 ; 10 Jur. 191. 

A bond was assigned to trustees, in trust as a 
married woman should appoint, and in default 
thereof to her separate use. She afterwards, 
by deed of indenture, appointed her interest in 
the bond to certain persons, as an indemnity to 
them for the fraudulent appropriation made by 
i her husband, who was their solicitor, of certain 
I sums belonging to them : — Held, that the as- 
j signmeiit would be supported, though without 
I consideration, as a trust executed. Collinson v. 
i Patrlcl, 2 Keen, 123 ; 7 L. J., Ch. 83, 

I A., in 1852, signed a memorandum, in. which 
I he particularised some Russian bonds, and to 
whom he should give them. In 1853 he made 
his will; not noticing the bonds. * In November 
following he signed another memorandum, to 
the same effect as the former, and at the same 
time deRvered the bonds to B., and under a 
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declaration verbally that he was to pay A. the 
interest for life, and hold the bonds for the 
persons named in the paper after his death 
Held, that there was a valid delivery and dis- 
position of the bonds in favour of the parties 
named in the memorandum. La7igley v. Thomas, 
26 L. J., Ch. 609. 

A. from time to time purchased debentures, 
amounting altogether in value to between 2,000Z. 
and B,00dZ., and deposited them with B., who 
lived with him as his wife. As they were pur- 
chased, B. received the stockbroker’s receipts. 
She cut off the coupons as they were wanted, 
and accompanied A. to receive the dividends. 
Before purchasing the debentures A. had pro- 
mised them to B., and had said she must keep 
them ; and subsequently he had frequently 
alluded to them as her property. A. bequeathed 
3,0()0i to B. during her life and widowhood, and 
53,OOOZ. for her daughter by him Held, that 
there was a good gift inter vivos. M'CiillocJi v. 
mand, 2 Giff. 428 ; 6 Jur. (N.s.) 1183 ; 3 L. T. 
357 ; 9 W. R. 65. 

The deceased (a person above eighty) delivered 
the key of a box containing Dutch bonds and 
title deeds to J., but retained the box in his own 
possession, and on several occasions directed J. 
to open it for the purpose of taking out the 
deeds, etc. ; he also told a third party that the 
contents of the box belonged to J., and a few 
weeks before his death desired his nurse to 
deliver the box to J., which was done, and kept 
till his death. The bonds were found in an 
envelope, with a letter attached, addressed to J.’s 
wife’s sisters, with a direction for its being 
delivered unopened, and the letter stated which 
of the bonds each was to have, and that he took 
that course to evade the legacy duty, and that he 
recommended perfect silence on that subject : — 
Held, to amount neither to a gift inter vivos, nor 
to a donatio causa mortis to the wife and sisters 
of J. Farqwliarson v. Cave, 2 Coil. 356 ; 15 ] 
L. J., Oh. 137 ; 10 Jur. 63. 

Gift of money due on mortgage and bond by 
testator some time before his death to a daughter, 
not sustainable by fact of merely changing the 
securities from one drawer of a bureau to 
another, proved by his widow, who sought to dis- 
charge herself by payments as executrix under 
the will. JBi'ysoii v. Brownr/gg, 9 Ves. 1. 

Upon the death of a testator ten Austrian 
bonds were found, amongst other securities, in a 
box at his house, with the following indorse- 
ment : “ The first five numbers of these Austrian 
bonds belong to and are H. D.’s property,” 
signed by the testator. H. D. was his house- 
keeper, and the key of the box was given into 
her custody : — Held, that as there had been no 
actual transfer or delivery of the bonds to H. D., 
they still remained part of the testator’s assets. 
Tnnmer v. Barhi/, 25 L. J., Ch. 424 ; 4 W. B. 
399. ' 

K. alleged that the testator had given her in 
his lifetime two Egyptian bonds, which, together 
with one admitted to be hers, were found in the 
testator’s safe after his death. Upon one of the 
bonds in question was written in her hand- 
writing “given to me with bonds, 18th April, 
1870, A. B. K.” The coupons on these bonds 
W'ere proved to have been carried to the testator’s 
account at the bank. K. alleged that these 
bonds were in the testator’s safe for safe keeping 
only, and that the cash for the coupons carried 
over to the testator’s account, had been regularly 
paid to her. The only evidence proving the 


delivery of these bonds, and explaining the fact 
of their being in the testator’s safe, was that of 

K. herself and her sister. K. was appointed 
executrix Held, that the evidence of the gift 
by deliverv was sufficiently established, and the 
fact of their being found in the testator’s safe 
satisfactorily explained, and K.’s claim to them 
allowed. Bottle v. Juioeher, 46 L. J., Ch. 159 ; 
35 L. T. 545 ; 25 W. B. 209. 

b. Cheques and ITotes. 

Cheque— Presentation in Lifetime.]— C. volun- 
tarily gave a cheque on her bankers to B., and B. 
forthwith presented it, but i)ayinent was refused 
by the bankers, although they lield funds of C.’s 
sufficient for the purpose. On the next day. and 
before the cheque had been cashed. 0. died: — 
Held, that as everything in their priwer had])een 
done, both by the donor and the clcnec of the 
cheque, to make the gift complete, and the failure 
had arisen solely from the acts of third ])arties, 
the gift was an effectual gift inter vivos, and B. 
was entitled to be paid out of the assets in tiie 
hands of C.’s executor. Bromley v. Bruyitoiu 37 

L. J., Ch. 902 ; L. B. 6 Eq. 275 IS L. T. 628 ; 
16 W. B. 1006. 

Invalid within Statute of Mortmain.]— 

A lady gave a cheque for 5,0()0L to the surgeon 
who attended her, to l3e laid out in the erection, 
establishment, and support of a hospital. Tlie 
money was invested by the surgeon in consols in 
the names of himself and another as trustees, and 
both immediately afterwards executed a deed of 
trust declaring the objects of the gift. The de- 
claration of trust was not made known to the 
donor, who died a few days after its execution : 
— Held, that the object of the gift did not ex- 
clude the acquisition of land : and that the donor, 
having died within twelve months after the 
execution of the deed, the gift was invalid under 
9 Geo. 2, c. 36. Haioltins v. Allen, 40 L. J., Ch. 
23 ; L. R. 10 Eq. 246 ; 23 L. T. 465 ; 18 W. R. 748. 

Gift to a Baby.] — A father put a cheque 

into the hand of his son nine months’ old. saying, 
“ I give this to bab}" for himself,” and then took 
back the cheque, and put it away. He also ex- 
pressed his intention of giving the amount of the 
cheque to the son. Shortly afterwards tVie father 
died, and the cheque was found amongst his 
effects : — Held, that there had been no gift to, 
or valid declaration of trust for, the vS».m. Jones 
V. Loch, 35 L. J., Ch. 117 : L. R. 1 Ch. 25 j 11 
Jur. (K.S.) 913 ; 13 L, T. 514 ; 14 W. R. 149. 

Son. constituted Trustee.] — Where a lady, 

having some money belonging to her in tlie 
hands of her son, drew a cheque upon him in 
favour of his wife, arid a few days afterwartls she 
told him to take the cheque, and to invest the 
money for the benefit of his wife and children, 
he took it accordingly ; and after his mother’s 
death he invested the money in the names of 
himself and his wife : — Held, that a valid trust 
of the 500^. was constituted by the mother in 
favour of the sou’s wife and children. Bolerts 

V. Moherts, 11 Jur. Cs,s.) 992 : 15 L. T. 260 ; 15 

W. R. 117— L.JJ. 

A lady drew a cheque for 500Z. upon her son- 
in-law (who was not a banker, but who had 
moneys of hers in his hands) in favour of her 
daughter Jane, his wife. Afterwards she told 
him to hold the money in trust for Jane during 
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her life, and afterwards for the children of Jane. 
The lady died shortly afterwards, and the money 
was claimed on behalf of the wife and children : 
— Held, that the objects of the gift were not 
sufficiently ascertained, and that the 500Z. must 
be treated as assets of the deceased. Iliiglm v. 
StnMs, 11 Jur. (N.S.) 91B ; 13 L. T. 492. 

Promissory Ifotes.] — When an instrument is 
in form a complete and an immediate assign- 
ment, and of such a nature as to give the assignee 
a right as between him and the assignor to take 
or receive the property comprised in it presently, 
it will, although voluntary, be supported in equity 
and considered as a perfect declaration of trust 
of such of I" he projjcrty as was not assignable at 
law. lUi'lKfrdtion, v. IlU*Imrdsou^ 36 L. J., Gh. 
653 ; L. U. 3 Kq. 686. 

Therefore, where A., by a voluntary deed, 
assigned to B. all her personal estate, and ap- 
pointed him her attorney to recover, receive and 
give receipts for the same : — Held, after her death, 
that two promissory notes, one payable to A., and 
the other to A. or order, and the moneys secured 
thereby, passed to the donee. Ih. 

A., ill India, on his own responsibility, invested 
money belonging to his brother B. in England, 
in indigo, which he consigned to B., and he re- 
commended him, in consideration of his (A.) not 
charging commission, to settle l.OOOZ. on each of 
his two sisters, which he suggested should be in- 
vested in spelter, and consigned to him for sale. 

B. acceded to this, and A. sold the spelter, and 
remitted the proceeds (nearly 4,000Z.) to B. on 
account of his sisters. B. retained the money, 
and gave his promissory notes to his sisters for 
the amount : — Held, that the 4,000Z. belonged to 
the sisters, and that the gift of it could not be 
recalled. Mackintosh v. Stuart^ 36 Beav. 21. 

The holder of a promissory note given without 
consideration does not stand in the same position as 
the holder of a voluntary bond, and is not entitled 
to claim against the estate of the giver after pay- 
ment of the creditors for value. Whitaker^ In 
req 58 L. J., Oh. 487; 42 Ch, D. 119 ; 61 L. T. 
102 ; 37 W. R. 673— C. A. 

Voluntary assignment of a chose in action (a 
promissory note), by indenture which also con- 
tained a provision appointing the assignee the 
irrevocable attorney of the assignor for the re- 
covery of the amount due on tiie note, will, as 
the transaction is complete by the execution of 
the deed, be carried into execution. Blakely v. 
Brady, 2 I)r. &; Wal. 311. S. P., Gammon v. 
White, 2 Ir. Eq. R. 207. 

A payee of three promissory notes executed 
the following indorsement, preceded by the de- 
livery of them to the indorsee : — “I bequeath — 
pay the within contents to Simon Smith, or his 
order, at my death.” There was a single witness 
to the payee’s signature. In the act of delivery 
of the notes, the payee expressed an intention to 
be “ master of them as long as he lived.” 
Semble, that but for the payee’s expressed inten- 
tion to keep the ownership for life, the dis- 
position might have been construed as a gift 
inter vivos, in trust for him for life, and after- 
wards for the indorsee absolutely. Patter so7i, 
In re, Mitchell v. Smith, 4 De G. J. & S. 422 ; 
33 L. J., Gh. 596 ; 10 L. T. 801 ; 12 W. R. 
941. 

C., in 1858, bought in the Incumbered Estates 
court an estate for 3,025Z., and had it conveyed 
absolutely to his daughter, H. C. She owned 
lj525Z. of the purchase money ; 0. contributed 


1,500Z. At the time of the purchase C. used 
some expressions as to his intention to give this 
sum to his daughter, but he soon after took from 
her a promissory note, payable seven days after 
date, in respect of the interest on which accounts 
were regularly stated and settled between the 
father and daughter during his life. In Decem- 
ber, 1873, C. signed an indorsement on the note, 
as follows : — “ 1 direct that this promissory note 
be delivered up to be cancelled after my death, 
to the intent that my daughter, H. G., shall be 
exonerated from payment of same. Dated 10th 
December, 1873. — P. G.” This was attested by 
only one witness. There was reliable evidence 
that at various times, particularly when ill, the 
father told his daughter to take possession of the 
note when he was dying. He had the convey- 
ance and the note tied together and placed in his 
deed-box, and he had a label on them, “ These 
belong to PI. G.” C., having recovered from 
former illnesses, died after a few days’ illness in 
1876. In his last illness he said nothing as to 
the note. About an hour before his death, when 
he was insensible, the daughter got his keys and 
opened the deed-box, and found the conveyance 
and the note, as above described, and on reading 
the indorsement she replaced them in the box : 
— Held, that there was no gift of the note inter 
vivos, nor donatio of it mortis causil, nor any 
valid testamentary disposition of it in the 
daughter’s favour, and that it still remained part 
of C.’s assets. Cross v. Cross, 1 L. R., Ir. 389. 

c. Stocks and Shares. 

What Sufficient.] — Pteceipt for a subscription 
to a navigation, with an indorsement signed by 
owner, declaring that he thereby assigned to his 
daughter A. all his interest, found among the 
papers of his executrix, no evidence that he 
ever parted with the paper, and a declared in- 
tention of satisfaction by a marriage portion ; 
bill for an assignment dismissed. Antrohus v. 
Smith, 12 Ves. 39 ; 8 R. R. 278. 

A. in extremis gave all his shares in a parti- 
cular bank to his son, on condition of his paying 
a debt which the testator owed upon the shares 
to the bank, and wrote a letter to the manager 
of the bank, directing that the shares should be 
transferred into the name of the son. The cer- 
tificates of some of the shares were delivered to 
the manager as a preliminary to the prepai'ation 
of the necessaiy deed of transfer. Before the 
deed was prepared, the testator died Held, 
that the transaction was incomplete, and that 
the shares formed part of his general estate. 
Lambert v. Overton, 11 L. T. 503 ; 13 W. R. 
227. 

A father by deed-poll, expressed to be made in 
consideration of natural love and affection, de- 
clared among other things that he transferred 
and assigned ’to his daughter, upon trust for her 
and her children, some East India stock and 
shares in a company, with full power in his 
name to sue for and recover such part of the pro- 
perty comprised in the deed as a mere assign- 
ment would not enable her to recover and re- 
ceive. The deed was sealed and delivered in the 
usual way, but was retained in possession of 
grantor till his death, when it was found enclosed 
! in a paper with an indorsement in his hand- 
I writing describing it as “ papers concerning Mrs. 
G. and her children,” and directing it to be given 
up to Mrs. 0. at his death, and immediately : — 
Held, that as to the stock and shares, the deed- 
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poll was inoperative. Dillon v. Doppin^ 4 Myl. 

& C, 647 ; 9 L. J., Ch. 87 ; 4 Jur. 427. 

:Jk voluntary assignment by deed of the 
assignor’s interest in a sum of stock standing in 
the names of trustees, upon trust for him, is a com- 
plete transfer of such interest as between the donee 
and the representatives of the donor, although 
no notice of the deed was given to the trustees 
in the donor’s lifetime, because no further act on 
the part of the donor was requisite to complete 
the gift. In such a case the donee could compel 
the trustees to transfer the stock to him without 
making the donor or his representative parties to 
the suit. If, however, the trustees, before notice 
of the deed, transferred the stock to another per- 
son, the donee would have no remedy against 
them. Donal(ho7i v. Donaldson^ 1 Kay, 711 ; 23 
L. J., Ch. 788; 2 W. R. 691. 

An intended gift, which, for lack of the neces- 
sary formalities, was not completed during the 
intending donor’s life, will not be carried into 
effect by treating him as a trustee of the subject- 
matter of the intended gift, if there is no proof 
that he meant to retain such subject-matter as a 
trustee thereof for the intended donee. Ileartley 
V. JVichoh'on; 44 L. J., Ch. 277 ; L. li. 19 Eq. 233 ; 
31 L. T. 821 ; 23 W. R. 374. 

A. B. directed the certificates of some United 
States Bank shares standing in his name to be 
delivered to his nephew, and in a letter to him 
stated that “he made a free gift of them” to 
him. A. B. also executed a power for trans- 
ferring the shares, but it was not acted on in 

A. B.’s life. The shares, being found in A. B.’s 
name at his death, were held to form jiart of his 
personal estate. Weale v. Olllve, 17 Beav. 252. 

borne consols belonging beneficially to A. for 
life, wdth remainder to B., stood in the names 
of two trustees, of the survivor of whom B. was 
the representative. B. voluntarily assigned the 
stock to A., but no transfer was made. The 
court refused either to declare B. a trustee of the 
stock for A., or to compel her to transfer it. 
Beech V. Kccp^ 18 Beav. 285 ; 23 L. J., Ch. 539 ; 
18 Jur. 971 ; 2 W. R. 316. 

The distinction between an assignment for the 
benefit of a volunteer and a declaration of trust 
in his favour, though very thin, yet pervades the j 
cases, lb. 

If the legal owner of stock execute a declara- 
tion of trust in favour of a volunteer, equity will 
compel the execution of the trust ; but if he 
merely assigns the stock, and makes no transfer, 
the court will afford him no assistance. Bridge 
V- Bridge, 16 Beav. 315 ; 16 Jur. 1031. 

If the beneficial owner of stock standing in 
the name of trustees assign it in favour of a 
volunteer, and notice is given to the trustees, 
who act upon it, equity will enforce the per- 
formance of the trust in favour of the volunteer. 
Ih. 

When the owner of property, vested in A. and 

B. as trustees, purported to assign it to himself 
and others, in trust for volunteers, but no legal 
transfer was made, or recognition of the trust by 
A. and B. : — Held, that the I’elation of trustee 
and cestui que trust had not been created in 
favour of such volunteers. JA 

A feme sole purchased 1,0007.. consols in the 
name of her niece, and informing her of the fact, 
and that she intended this sum should be for her 
benefit, procured her to execute a power of attor- 
ney to enable the aunt to transfer the stock, and 
to, receive the dividends : — Held, that a trust was 
well created for the benefit of the niece after her 


aunt’s death. Beecher v. Major, 13 L. T. 54 ; 
13 W. R. 1054— L. JJ. 

On the 20th July, 1840, M., then in extremis, 
executed an ordinary bank power of attorney, 
and delivered it to her sister E., whereby the 
latter was empowered to transfer into her own 
name government stock standing in her name. 
M, died on the 21st July, 1840, and on tlie 23rd 
the transfer was made under the power: — Ileid 
(the evidence showing a clear intention, uu the 
part of M. to give the legal and beneficial intei'L'st 
in the stock to her sister), that the gift was vtilid 
and effectual in favour of E., as against tiie 
other next of kin of the donor. Kiddill v. Bar- 
ndl, 26 L. J., Ch. 818 ; 3 Jur. (N.S.) 786 ; 5 W. R. 
793 — L.JJ. bee also Gama v. Itlch, infra. 

In order to render a voluntary settlement valid 
and effectual, the settlor innst do everything 
which, according to the nature of the property 
comprised in the settlement, is necessary to 
transfer the property, and nnder tlie settlement 
binding upon iiim ; as by actually transferring 
the property to the persons for whom he intcials 
to provide, or to trustees for the purposes of the 
settlement, or declaring that be himself holds 
the property in trust for those purposes : and if 
the property is personal the trust may be declared 
either by writing or by parol : but there is no 
equity to protect an imperfect gift. If, however, 
the gift is intended to take effect by transfer, 
tbe court will not hold the intended transfer to 
operate as a declaration of trust. Milroy v. 
Lord, 4 Be G. F. & J. 264 ; 31 L. J., Ch. 798 ; 
8 Jur. (N.S.) 806 ; 7 L. T. ITS. 


.d. Other Cases. 

Specialty Debt,] — A gift of a specialty may 
be good in law, although there is no legal transfer 
of the debt or property of which it is the security. 
Barton v. Gainer. 3 H. & N. 387 ; 27 L. J., Ex. 
390 ; 4 Jur. (xN.S.) 715 ; 6 W. R. 624. 

I 0 D — Intention of Donor.] — A. held certain 
bank shares in trust for his father B., under 
a written acknowledgment of the trust. B. 
indorsed on the acknowledgment : “I transfer 
these shares to my daughter C for her sole U'^e 
and benefit.” B. also held two I 0 U’s, one from 
A., the second from another person imlebted to- 
him. Upon each of these B. uidorsed : “ I trans- 
fer the debt of 1. to my daughter C , for her 
sole use and benefit.” B. signed these indoise- 
ments, and handed the acknowledgment and 
I 0 U’s to.C. There was no consideiation tor 
the transfer. B. did not give any notice <.>f it to 
A. or the debtor upon the second I 0 U, and 
continued till his death, five years later, to- 
receive the dividends on the shares and the in- 
terest on A.’s I 0 U Held, that, although the 
indorsements, accompanied by the delivery of 
the acknowledgment and I 0 U’s were capable, 
if followed by notice to the trustees and debtors, 
of operating as equitable assignments, yet as it 
appeared, having regard to the evidence and 
especially to B.’s receipt of the subsequent divi- 
dends and interest, that he did not intend at the 
time of the indorsement to divest himself abso- 
lutely of his property in the shares or debts, 
but attempted at most to effect a disposition 
to become operative only at his death, and in the 
meanwhile to be ambulatory and revocable, they 
did not constitute a complete gift enforceable in 
equity. Gason v, Utah, 19 L. R. Jli'. 391-— 0. A. 
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Mortgage Be1)t — Assignment.]— Held, that 
neither a Yoluntaiy assignment by deed, of a 
mortgage debt, accompanied by a grant not 
specifying the particiilar estate, but of all estates 
held in mortgage, and by a covenant for further 
assurance, and without delivery of the mortgage 
deed or notice to the mortgagor, nor the volun- 
tary assignment of a policy of assurance retained 
in the hands of the assignor, and without notice 
given to the grantor, th<')ugli accompanied by a 
covenant for further assurance, can be considered 
as a com],)lete and eifectual assigimieiit to be 
acted upon and enforced by the assignee \vith- 
ont any further or other act to be done by the 
assignor. Ward v. Audland, 8 Beav. 201 ; 14 
L. J., Ch. 145 ; 9 Jur. 384. 

Letters to Cancel.] — Letters written by 

a mortgagee to the mortgagor, and persons in- 
terested under him, coutainiiig the expressions, 
“ I now give this gift, to become due at my 
death, unconnected with my will”; “I hereby 
request my executors to cancel the mortgage 
deed ” ; I again direct and promise that iny 
executors shall comply with my former request, 
that is, to cancel all deeds and papers I may 
have chargeable on the iL estate,” — do not 
operate either as a declaration of trust, or as a 
valid gift. v. Mafuir, 6 De (4. M. G. 

43; 25 L. J., Ch. 433; 1 Jur. (N.s.) 1147; 4 
W. R. 109. 

Insurance Policy.] — In detinue by an adminis- 
tratrix for a policy of insurance, the evidence 
was that the intestate had given the policy to the 
defendant. No assignment was executed, but the 
defendant retained the policy, and had possession 
of it at the time of the intestate’s death : — Held, 
that the action was not maintainable, for though 
there had been no assignment of the polic}^ and 
the right to the money secured by it might not 
be affected, the right to tlie document itself 
passed by the gift to tlie defendant. llummenH 
V. Harr", 4B L. J., Ex. 30 ; 1 Ex. B. 1G9 ; 34 
L. T. 407 ; 24 W. R. 3S5— C. A. 

I. B. made a voluntary assignment by deed 
of. a policy of assurance upon his own life for 
1,000?. to trustees, upon trust for the benefit of 
his sister and her children, if she or they should 
outlive him. The deed was delivered to one 
of the trustees, and the grantor kept the 
policy in his possession. No notice of the assign- 
ment was given to the assurance othce, and I. B. 
afteiwuirds surrendered for a valuable considera- 
tion the ptdicy aiul a bonus declared upon it to 
the insurance otfico. Upon a bill filed' by the 
surviving trustee of the deed, to have the value 
of the property rev)laced, the court held, that 
upon the delivery of the deed no act remained 
to be done by the grantor to give effect to the 
assignment r)f the policy, and that he was bound 
to give security to the amount of the value of the 
policy assiirned by the deed. Forte^ame t. 
Far nett, 3 Myl. &: iv. 36 ; 2 L. J., Ch. 98. 

Credit at' Bankers.] — Where A., having cer- 
tain funds standing to his credit at his banker’s, 
by letter directed "them to carry some parts of 
such funds to the account of certain persons as 
trustees for his wife, and after her decease, for 
his son, and other parts thereof to the account 
of certain persons as trustees for his son, and such 
sums were according!}’- carried over by the bankers 
to the account of kich persons in their books, 
and the dividends were, from time to time, 


carried to the same accounts ; but the testator 
never communicated the facts to the trustees,, 
and there was some evidence that the testator 
had directed the transfer under an impression 
that he should be able, by that means, to evade 
the legacy duty, and that he had showm an in- 
tention to exercise some acts of ownership over- 
the funds ; the court held that the appropria- 
tion was void, and that the testator might, at 
any time, have revoked them, Gashell v. GasltelL 
2Y. &;J.502. 

Beversionary Interest in Personalty.] — 

M. G., having died intestate, possessed of con- 
siderable personal property, and entitled, after 
the death of his wife, to the principal of certain 
bank stock, standing in the name of a trustee, 
his brother, by letter, expressed his intention of 
relinquishing his share of the intestate’s estate to 
the widow, executed to the trustee (transferring 
to the widow) a release of the bank stock, and 
directed the preparation of a release of the 
general personal estate, the execution of which 
was prevented by his death, hut his wish to 
execute it continued to his last hour ; the release 
of the stock is effectual in favour of the intestate’s, 
widow, but the intention to relinquish the share 
of the general personal estate not being perfected,, 
amounts not to a gift, and she, as administratrix,, 
must account to the representatives of the brother,, 
but without interest. Hooper v. Goodwin, 1 
Sw'aii. 485 ; 1 Wils. 212 ; 18 R. R. 125. 

A testator ])equeathed a sum of money to 
trustees in trust for his daughter for life, and in 
case she died without leaving issue, for her next- 
of-kin, exclusive of her husband. During the 
lifetime of the daughter, her mother, as pre- 
sumptive next-of-kin, by a voluntary deed assigned 
her expectant interest in reversion to the hus- 
band : — Held, on the death of the daughter,, 
without leaving issue, that the assignment 
operated only as an agreement to assign, and,, 
consequently, being voluntary, a court of equity 
would not enforce it. 21erhe v. Kettleiodl, 1 Pin 
342 ; 13 L. J., Ch. 28 ; 7 Jur. 1120. 

A voluntary assignment by deed of an equit- 
able reversionary interest in personal property is. 
valid. Voyle v. Hughes, 2 Sm.& G. 18 ; 23 L. J.,. 
Ch. 238 ; iS Jur. 341 ; 2 Eq. R. 42 ; 2 W. R. 143. 

The assignment by deed of an equitable re- 
versionary interest in personal property is not 
to be treated as a mere agreement ; and, although 
it be voluntary, is not an incomplete gift,, 
but is a transfer of the beneficial interest of the 
assignor. Ib. 

An owner of an equitable reversionary interest- 
under a settlement executed a voluntary assign- 
ment of it. No person had notice of the deed,, 
except the solicitor w^ho prepared it, and who- 
was also the solicitor to the trustees of the settle- 
ment. The settlor retained the deed in her own 
possession, and afteiwards destroyed it. She 
disposed of the property by wfill : — Held, that 
the deed w^as ineffectual to pass the property. 

Way'^s Trusts, In re, 34 L. J., Ch. 49 ; 10 Jur. 
(N.S.) 836 ; 13 W. R. 149. 

3. Leaseholds and Freeholds. 

Copyholds.] — ^Feme seised of a copyhold, om 
marriage of her daughter to J., surrenders it to 
the use of J., and his intended wife, and the heirs, 
of their bodies, remainder to J. in fee. The mar- 
riage takes effect ; the husband signs a wTiting, 
whereby he owns that the limitation of the; 
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xeiiiainder in fee to him was a mistake, and 
that it was intended to be to the wife; and 
accordingly, covenants to stand seised of the 
remainder in fee in trust for the wife in fee. 
This is not a mere voluntary covenant, and 
equity will compel the performance of it. 
Jlandall v. JRandall^ 2 P. W.. 464. 

A. voluntarily agrees to give certain houses to 
his niece and the heirs of her body after the 
death of himself and his wife, in case they should 
have no issue ; but no conveyance was executed 
by A., though he lived about twenty years after- 
wards. In the meantime, A. becomes indebted 
by mortgage, judgment, &;c., and by his will de- 
vises all his estate, both real and personal, to his 
wife. This agreement is not good against a pur- 
chaser for valuable consideration, although he 
had notice by being a subscribing witness to it. 
Poicell V. PleyclelUl Bro. P. C. 124. 

Freeholds.] — A., being seised in fee, executed 
a deed-poll, whereby he voluntarily granted it to 
his wife as her sole and absolute property for 
ever ; — Held, that this was an imperfect volun- 
tary gift ; that the relation of trustee and cestui 
que trust had not thereby been created, and that 
a court of equity would not interfere to assist 
either party. Price v. Price ^ 14 Beav. 598. 
Affirmed 1 Be G. M. & G. 308 ; 21 L. J.,Gh. 53. 

B. by a deed-poll, after reciting his intention to 
settle certain freehold andleaseholdgroniid rents 
upon his wife, continued as follows : — “ I do here- 
by settle, assign, transfer, and set over unto her, 
my said wife, as though she were a single woman,” 
the said property Held, that though the deed 
purporting to be an assignment from husband to 
wife was invalid as an assignment, yet it con- 
tained a sufficient declaration of trust in favour 
of the wife ; and she was declared entitled to the 
property absolutely. Paddehy v. Baddeley, 48 
L. J., Oh. 36 ; 9 Ch. H. 113 : 38 L. T. 906 ; 26 
W. E. 8.50. 

W. the plaintiff exhibited documents of which 
the first was in the following terms and addressed 

Warriner, Kendall. The contents of this box 
is a deed of gift to John Warriner, Kendall, and 
.ah the things in the house in Stramongate and 
my mother's portrait to be preserved and kept in 
the family, also my mother’s wish, in care of 
John Haystoii. My watch and trinkets for Bliss 
Warriner, also in care of John Hayston. This is 
a free gift, my mother’s wish, that John Warriner 
of this town is to have those three houses in 
Stramongate, outhouses, gardens, &c., and also 
field called Little Blint Feet, and fields at Lan- 
caster, Stizaker and Hatch, as tenants, also 100/. 
each for all of Warriner’s children ; if anything 
happened among them the other to be divided 
among the rest. — November 6th, 1871.” A few 
■days afterwards W. found another document, also 
addressed to him, and written and signed by B., 
which was as follow's : — “ Again, W arriner, — The 
-deeds, writings, or documents for property in 
Stramongate and fields you will find in a large 
tin box at Greenside, and to be handed over to 
you free, and all expenses to be paid out of the 
bulk and wu’itings of Mislet, Ac. You have all 
complete which is intended for you, and lOOZ. to 
be paid down at once to you for repairs at Mislet 
and property of Stramongate.— Nov. 6th, 1871.” 
On a bill by W. to obtain declaration that these 
documents constituted a declaration of trust in 
his favour : — Held, that the documents amounted 
to an imperfect voluntary gift, not perfected by 
a complete disposition of the property, and were 


also of a testamentary nature and consequently 
void. Warriner v. Rogers, 42 L. J., Ch. o81 ; 
L. B. 16 Eq. 340 ; 28 L.T. 863 ; 21 W. E. 766. 

A., by will, in 1847, devised his real estates to 
his wife for life, remainder to his son for life, re- 
mainders over. During A.’s lifetime, his son 
requiring a place for his residence, he signed the 
following memorandum : — “ H., together with 
my other freehold estates, are left in my will to 
my wife ; but it is her wish, and I hereby join in 
presenting the same to my son for the purpose of 
furnishing him with a dwelling-house.” The son 
' took possession of H., and expended during the 
lifetime of the father, and with his knowledge, a 
* large sum of money in the erection of a house and 
buridings thereon Held, that the son was en- 
' titled to the inheritance of H. JJlllwyn v. 

I LleLvelyn, 4 De G. F. A J. 517 ; 8 Jur. (N.s.) 1068 ; 

‘ 6 L. T. 878 ; 10 W. R. 742. 

! The subsequent expenditure by the son sup- 
plied a valuable consideration, originally wanting, 
independently of which, the memorandum itself 
disclosed a plain intention, on the part of the 
father, to vest in his son the absolute ownership 
of the estate. Ib. 

Advance — Possession of Deeds.] — In 1878 

A. entered into a contract for the sale to him of 
two freehold houses at the price of 650/. The 
deposit of 50/. was paid by him, and 360/., part 
of ~the balance, was obtained from his niece B., 
to whom he gave his I 0 U. On the 21st 
August, 1878, the w^ife of A., by his direction, 
wrote to B. as follows : — “ A. bought two houses 
yesterday, and he is going to have them settled 
and signed in your name, and give them to you. 
I send you the conditions of sale for you to look 
at, and 1 should like you to come and see A. 

. . . . Bring your bank book with you, as 
what you have might as well go into tliem as for 
us to pay interest. It is all right, I can assure 
you. I sent the 50/. by cheque last iiiglit, on de- 
posit.” On the 25th October, 1878, the two 
houses were duly conveyed to A., and he directed 
his wife to hand over the title deeds to B., and 
he also said to his wife that the deeds belonged 
to B., and were of no use to his wife. The deeds 
were sent to B.; by A.’s wife. Subsequently A. 
died intestate, and his eldest brotiier and heir-at- 
law commenced an action against B., claiming a 
declaration that he, the plaintiff, was entitled to 
the rents and profits of -the two houses aiul the 
deliveiy up of the title deeds : — Held, that there 
was evidence of an intention on the part of A. to 
give the property to B. ; but that no gift of it 
had in point of law been made ; but held, that 
there was sufficient evidence of a contract to 
create an equitable mortgage in favour of B., 
and upon which the possession of the title deeds 
by B. originated ; and that there should be a 
redemption decree upon that footing, the costs of 

B. being added to her security. HcMa/um, In 
re, McMahon v. McMahon,^ 55 L. T. 739. 

Leaseholds.] — h. person entitled to a leasehold 
mill, with plant, machinery, and stock-in-trade, 
indorsed on the lease a memorandum: “This 
deed and all thereto belonging I give to A. from 
this time forth with all the stock-in-trade ” ; and 
he signed the memorandum and handed the deed 
to A.’s mother. After his death A. claimed the 
mill and appurtenances, on the ground that the 
memorandum amounted to a valid declaration of 
trust: — Held, that this claim was .bad, on the 
ground that wrords importing a present intention 
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to give cannot be held to amount to an intention 
to "retain as trustee. BAcliards v. Belhrldge^ 
43 L. J., Cli.459 ; L. R. 18 Eq. 11 ; 22 W. R: 584. 

A father, being possessed of a lease of tithes 
from a dean and chapter, which was renewable 
by custom, upon receiving notice to renew, 
signified verbally to his son that he wished him 
to take the renewal for his own benefit. The 
son paid the fine : the father died, having made 
the son' his executor. After the father’s death, 
the son took the new lease to himself ; and in a 
creditors’ suit against the estate of the father, 
the court refused to consider the new lease as part 
of the fathers assets. Lm v. Floods 17 Jur. 544. 

K. claimed a li'a^eludd messuage, which she 
alleged tlie tot atm- liad built for her. The land 
on which this house was built was to be held on 
a long lease from the Dover Harbour Board, to 
be granteil to the testator upon the completion 
of the house. This lease, however, had not been 
granted at the time of tlie testator’s death, but 
there was a duplicate copy in an envelope 
amongst the testator's papers, on which was 
written, “ for A, K.” Proposals for a lease of a 
part of this house had been made and accepted, 
and on the envelope, which contained the letter 
of acceptance, was written, “ The lease of twenty- 
one 3 mars to C. F. T., of London, to be made out 
in A. B. K.’s name,” also, “ T.’s rent to be paid 
to A. B. K., making, without harbour rent, 45Z.” 
Evidence of the testator’s intention was given. 
K. was appointed executrix : — Held, that the 
gift was an imperfect gift, which could not be 
perfected without the aid of the court, and that 
aid, according to the principles laid down in 
Milroy V. Lninl (4 De Gr. F. k J. 264), could not 
be given. Bottle v. Knoeker^ 46 L. J., Ch. 159 ; 
35 L. T. 545 ; 25 W. R. 209. 

A., the owner of a leasehold house, verbally 
agreed to allow B. to occupy the house during 
her life, that she might maintain herself by 
letting lodgings, B. paying the ground-rent and 
rates and taxes. B. accordingly broke oT cer- 
tain negotiations for a business she was then 
contemplating, and entered into possession of the 
house, and there remained until A.’s death, main- 
taining herself by letting lodgings, and duly 
paying the ground-rent and rates and taxes. 
A.’s residuary legatee having brought an action 
of ejectment against B., and pleaded the Statute 
of Frauds : — Held, that there was a good gift of 
the house to B. for life, she having, on the face 
of A.’s representations, not only altered her mode 
of life, but also entered into possession. Coles v. 
PlWngton, 44 L. J., Ch. 381 ; L. R. 19 Eq. 174 ; 
31 L. T. 423 ; 23 Wi R. 41. 

4. Gift ok Loajt. 

W., the uncle of the plaintiffs wife, was 
applied to by a friend of the plaintiff to advance 
1,000?. to defray some expenses connected with 
the plaintiff’s election as member of Parliament. 
W. declined to make the advance, but said he 
would give the plaintiff 500?., and deduct it from 
the legacy he intended to leave to his wife. 
Shortly afterwards W. sent the plaintiff a cheque 
for 500?. The plaintiff wrote to thank W., say- 
ing that he w'ould gladlj^ repay it at an early 
opportunity, and hoped shortly to be able to do 
so. A few weeks afterwards, a conversation 
took place between him and W., and it was 
agreed, at the plaintiff’s instance, that the 
plaintiff should pay banker’s interest on the sum 
during W.’s life ; and the plaintiff, for the pur- 




pose of effectuating this agreement, signed and 
gave to W. a promissory note for 500?,, with 
interest at 1?. per cent., on the understanding 
that payment of the principal was not to be en- 
forced, but only payment of interest, during W.’s 
life. After his death, his executors sued the 
plaintiff on the note for the 500?. Held, that 
(although, if there had been a complete gift of 
the 500?. it could not afterwards have formed a 
consideration for a promissory note) the execu- 
tors were entitled to recover; for that, as the 
plaintiff had not, before the giving of the pro- 
missory note, agreed to accept the 500?. as a 
gift, it remained open whether it should be a 
gift or loan ; and the giving the promissory note 
was conclusive evidence that the parties agreed 
upon its being a loan ; and the court could not 
allow the documentary evidence to be rebutted 
by the parol evidence given by the plaintiff on 
his own behalf. Hill v. Wilsofi, 42 L. J., Ch. 
817 ; L. R. 8 Ch. 888 ; 29 L. T. 238 ; 21 W. R. 757. 

Certain advances of money and goods made by 
a very wealthy man, through the medium of his 
bankers and partners, to his favourite nephew,, 
during the last few years of his life, were held, 
under the circumstances, in a suit for the ad- 
ministration of the uncle’s estate, to have been 
only loans. Mortimer v. Trezevant. 4 Cl, F, 
657 ; 11 Bli. (n.s.) 191. 

A son acted as his mother’s solicitor, and with 
her consent lent 2,500?. belonging to her, with 
other money, on a bond conditioned for payment 
to himself absolutely of the amount thereby 
secured, without any declaration of trust except 
a memorandum, whereby the son acknowledged 
that he held the 2,500?. and undertook to pay 
the interest thereof to the mother during life.. 
The son died in his mother’s lifetime, and hi& 
executors claimed the principal sum, su'bject to a 
life interest in the mother, as a gift from her to^ 
the son : — Held, that the relation of solicitor and 
client between the son and mother excluded the 
ordinary presumption in favour of the trans- 
action being a gift. Garrett v. Wilhinso^i^ 2 De’ 
G. & Sin. 2i4. 

5. JOIKT-SUKVIVOKSHIP. 

Promissory Note.]— A. holding a promissory 
note from B. for a debt, directed B. to transfer it 
in his books to the names of A. and his wife, 
expressing an intention to benefit his wife, and 
he cancelled the note and took a fresh one to him 
and his wife. A. died, leaving his wife surviving 
him : — Held, that the debt belonged to the wife, 
and did not form part of the testator’s general 
personal estate. Gosling v. Goslhig, 3 Drew. 335., 

Stocks and Shares.] — Transfer of stock of an 
1 intestate into the name of himself jointly with 
that of the husband of one of his two nieces, 
accompanied with proof of his having said in his 
lifetime that it was his intention to give the 
husband the stock at his death in consideration 
of affection, etc., and that he had transferred it 
for that purpose (if not repelled by counter 
testimony), held to be sufficient proof of gift of 
such stock ; and court will not continue injunc- 
tion granted to restrain husband who had 
administered, from disposing of it. George v. 
Howard, 7 Price, 646 ; 21 R. R. 775. 

A. by her will gave all her estate to her sister ; 
afterwards she transferred stock into their joint 
names, as it appeared for the purpose of saving- 
legacy duty. The will was void : — Held, that 
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the transfer was intended to vest the beneficial 
estate by survivorship in the sister, and that she 
took the stock to the exclusion of A.’s next-of- 
kin. Beacon v. Oolqulumn^ 2 Drew. 21 ; 23 L. J 
€h. 16; 2 Eq.K. 319; 2 W. R. 67. 

In 184:3 A. purchased fifty shares in a bank 
with her own money, and caused them to be 
transferred into the joint names of herself and 
E. In 1846 ten of these shares were sold, and 
the purchase-money was received by A. The 
•dividends on the shares were received by A. 
during her life. A. died in 1847, leaving B. 
surviving. It appeared that A. had often said 
that she was anxious and desirous of making a 
provision for B,, in case B. survived her ; and 
that she also said her wish and intention in 
making the purchase of the shares was, that 
they should go to the survivor of herself and 
B. .'—Held, that there was not a resulting trust 
of the forty unsold shares in favour of A., and 
that B. was entitled to them by survivorship. 
Garrich v, Tayle)\ 4 De G. F. J. 159 ; 31 L. J., 
■Ch. 68 ; 7 Jiu\ (N.S.) 1174 ; 4 L. T. 404 ; 10 W. R. 
49. Affirming 29 Beav. 79. 

Shares were purchased in a banking company, 
the rules of which provided that no benefit of 
survivorship should take place between the 
shareholders. The purchaser caused the transfer 
of them to be made to herself and another person 
who lived with her, and was called her niece, but 
was not related to her : — Held, that the rules did 
not 'exclude the benefit of survivorship at law 
between the two. It. 

A testator, having first made a will in favour 
of the person with whom he was cohabiting, 
afterwards transferred stock into the joint names 
of himself and that person. Subsequently to 
this transfer he revoked his first will and made 
another in favour of a third person, a daughter 
•of the original legatee, to whom by the second 
will nothing was given : — Held, that there was 
no resulting trust for the testator in the stock, 
.and that the joint transferee was entitled ^by 
isurvivorship. Tim’bridgc v. Care^ 25 L. T. 150 ; 
19 W. R. 1047. 

A sum of money was invested in the funds in 
the joint names of husband and wife, and the 
wife by power of attorney from the husband, sold 
■out a portion, and with his knowledge kept it 
locked up in her own special custody till his 
death : — Held, that the portion which remained 
in the funds in the joint names of the husband 
.and wife survived to the wife, but that the other 
portion, which was sold out by her, and kept in 
her custody, formed, on the husband’s death, 
a part of his personal estate. Gadhury^ In Q'e, 
32 L. J,, Gh. 780 ; 11 W. R. 895. 

6. Conditional. 

Lottery Ticket.] — A. gives lottery tickets 
amongst her servants, on condition if any of 
them came up a prize of 20Z. or more, they should 
give one-lialf to. her daughter ; the ticket given 
to the footboy came up a prize of 1,000Z. ; on a 
bill by the daughter, a moiety of the 1,000Z. 
decreed to her. Soot v. Haugliton^ 2 Yern. 560. 

On Marriage,] — If a person, who makes 
addresses with a view to marriage, on reasonable 
expectation of success, give presents, and the lady 
deceive him afterwards, the presents ought to be 
returned, or the value of them allowed; but 
, where made to introduce a person only to a 
® woman’s acquaintance he is looked upon in the 
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light of an adventurer, and, if he lose by the 
attempt, must take it for his pains, especially 
when there is a disproportion between the lady s 
fortune and his. llohlnson v. Ciimmlng, 2 Atk. 
409. 

Purchase of Commission.]— A sum of money 
was paid by A. to B., for the purpose of purchas- 
ing C, a promotion in the army, and it remained 
unapplied in the hands of B. at the death of A. 
C; having been compelled from the bad state of 
his health to quit the army and having no 
prospect of being able to enter into the service 
again, filed a bill for the money, and it was 
decreed to be paid to liim. Locke v. ICdmorey 
(Lord), Turn. & R. 207. 

Money advanced by plaintilf to the defendant 
to procure him a coniniission in the marines, 
decreed to be refunded with interest ; plamtijf 
having, after six months, been discovered to iiavo 
worn a livery, and being thereupon discharged ; 
first, upon grounds of public policy, and secondly, 
as plaiiitifi had been imposed upon, defendant 
knowing that he 'ivas incapable of holding. the 
commission. Morris v. M' Cullock, 2 Eden, 190; 
Ainhl. 432. 

7. Othee Cases. 

A widow of a freeman ofi London, who left 
children and died intestate, w^as entitled to 
four-ninths of his personal estate, and having, by 
deed, assigned over her four-ninths for her 
separate use, in case of marriage, and to such 
persons as she should appoint, and for wanit of 
such appointment then to her children ; the 
widow intending to marry a second husband, by 
another deed, to wdiich the husband wms a party, 
in consideration of the intended marriage, and 
of a settlement made on her by him, recites 
that if she did not dispose of her four-ninths, the 
husband wmuld be entitled thereto, and then 
assigns it over to trustees, in trust, for the 
intended husband, during their joint lives, 
subject to her control and disposal by w'riting ; 
after wdiich she dies, without disposing of it. 
Decreed, the second husband is as a purchaser, 
and the recital, that he would he entitled to it, 
if the wife should not dispose of it, wais a gift. 
Paulson V. Wellington, 2 P. W. 533. 

A gift of a moiety of the donor’s goods, to bo 
enjoyed after his death, affects those only of 
which he wms then possessed. Anon., 3 Swan. 400. 

Letters to executor, expressing consent that 
1,000Z. was proper to he given to daughter, held 
not to amount to gift of so much in their hands, 
the gift not being completed. Cotteon v. Mlssi?ig, 
1 Madd. 176. 

Return of.] — Plaintiff sueth for tokens, 
delivered to defendant as suitor in marriage, 
and obtains them. Young v. Eurrel, Oaiy, 54. 
And see Rohlnson v. Camming, 2 Atk. 409, supra. 

Whether Revocable.] — ^Where a verbal repre- 
sentation of an intended absolute gift of property 
is made, in order to influence the conduct of 
another, and is acted on by that person, although 
it is of the essence of the representation that the 
gift be made by a revocable instrument, the gift 
is rendered irrevocable. Loffus v. 3Iaw, 8 Jur. 
CN.S.) 607 ; 6 L. T. 346 ; 10 W. R. 513. 

8. Relief in Equity. 

Voluntary Deed.] — Equity will not assist the 
donee of a bond to recover the amount of it, 
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Eq[. 686. 

^ Property Pestered— Motive.]— When, after 


alleged gift, the donee restored the control of the 


if the gift was made without consideration. 

Jones, 7 Sim. 325 ; 4 L. J., Ch. 163. 

Equity will not assist a party claiming under 
a, voluntary deed of covenant, by enabling him 
to use the deed either at law or in this court. 
Mdeker v. Fletcher, 4 Hare, 78 ; 14 L. J., Ch. 66 ; 

8 Jur. 1040. 

The court of chancery will not assist a volunteer 
by rnaldng effectual an incomplete gift. Weale 
v‘. OUive^il Beav. 252. 

Court, in general, will not decree performance 
of voluntary agreements. Wyeherley v. Wych- 
erley, 2 Eden, 177. S, P., Brownsmith v. Gil- 
honrne, 2 Stra. 738. 

In general, a court of equity will not interpose 
in voluntary agreements made without fraud, 
Jlorris v. Burroughs, 1 Atk. 401. 

A mother gives a |)roniissory note to a trustee 
for the benefit of a child, of which she is enciente. 
This not sufficient!}’' nudum pactum for the court 
to allow a demurrer to a bill by the child, and 
the trustee to have it carried into execution. 
Betim V. Set07i, 2 Bro. 0. C. 610. 

A. executed an instrument purporting to con- 
vey to B. all the household furniture, plate, 
watches, clocks, books, nioneys, securities for 
money, and other effects, which at the time of 
A.’s decease should be in two specified rooms in 
his mansion house, except an iron chest and its 
contents, and the contents of a certain closet. 
A. lived almost exclusively in the two rooms 
mentioned in the instrument, and B. at the time 
of the execution of it, and from thenceforth 
until A.’s death, was his bailiff and confi- 
dential agent. Two years after the date of this 
instruiiient, A. made his will, by which he be- 
queathed his plate, jewels, household furniture, 
and money to trustees, upon certain trusts, for 
the benefit of C. and his issue. In a suit for the 
administration of A.’s estate, B. claimed the 
benefit of the prior instrument, but without 
either producing probate of it, or show'ing for what 
consideration, or under what circumstances it 
it was executed -.—Held, that if the instrument 
ivas to be considei’ed as testamentary, this court 
could not act upon it without probate, and that 
if it w^as to be considered as a deed inter vivos, 
this court could not give effect to it without 
further evidence in its support ; and this court 
being of opinion that under the circumstances 
of the case such further evidence could not be 
obtained, declined to direct any inquiry on the 
subiect. Conseft v. Bell, 1 Y. & Coll. C. C. 569 ; 
11 L. J., Ch. 401 ; 6 Jur. SG9. 

Legal Bebt.] — Where a donor creates a 

legal debt in favour of a volunteer, and the 
trustee declines to act, this court will enforce 
payment of the debt for the benefit of the 
voiunteer. Bridge v. Bridge, 16 Beav. 315 ; 16 
Jur. 1031. 

Property not Assignable at Law.] 

When an instrument is in form a complete and 
an immediate assignment, and of such a nature 
as to give the assignee a right as between him 
and the assignor to take or receive the property 
comprised in it presently, it will, although 
voluntary, be supported in equity and considered 
as a perfect declaration of trust of such of the 
property as was not assignable at law. Ricliard- 
mn V. Richardson^ 36 L. J., Ch. 653 : L, B. 3 


property to the donor, mere evidence of motive 
for the gift is insufficient to establish the donee’s 
right to it. James v. James, 19 L. T. 809. 

Untrue Consideration.] — Conveyance for con- 
sideration, not afterwards to ■ be set up as a gift. 
And being for fictitious consideration inserted 
by grantor himself, though found by a jury, set 
aside in equity. Bridgman v. Green, 2 Yes. 
627. 

When a grantee, under a deed purporting to 
be a conveyance for valuable consideration, 
attempts to support the grant as a gift, the onus 
of proving that such a gift was intended and 
made is thrown upon the grantee, and clear evi- 
dence in support of the gift will be required. 
Coultioas V. Swa% 19 W. B. 485. 

A testator with a view of placing property 
out of the control of liquidators, conveyed it 
to his stepdaughter absolutely, and, as she 
alleged, by way of gift. The conveyance pur- 
ported to be for a valuable consideration, but 
was in fact voluntary. Subsequently the claims 
of the liquidators were satisfied out of other pro- 
perty belonging to the testator : — Held, that 
there was a resulting trust in favour of the 
testator, and that the property must be recon- 
veved for the benefit of his estate. 8. O., 22 
L.^T. 539 ; 18 W. B. 746. 

Pormalities not Complied With.] — An in- 
tended gift, which, for lack of the necessary 
formalities, was not completed during the in- 
tending donor’s life, will not be carried into 
effect % treating him as a trustee of the subject 
matter of the intended gift, if there is no proof 
that he meant to retain such subject-matter as a 
trustee thereof for the intended donee. Heartley 
V. Mcliolson, 44 L. J., Ch. 277 ; L. R. 19 Eq. 
233 ; 31 L. T. 821 ; 23 W. R. 374. 

The court will not enforce the transfer of 
stock in favour of a volunteer, to whom it has 
been merely assigned. Beech v. Keej), 18 Beav. 
285 ; 23 L.J.,Ch.539; 18Jur.971 ; 2 W.B.316. 

Executor never called upon to do any act 
to perfect a gift inter vivos, except in the 
particular cases of supplying a defective execu- 
tion of a power, and the want of a surrender 
of a copyhold. Ant7'o'bus v. Smith, 12 Ves. 47 ; 

8 B. B. 278. 

Declaration of Trust.] — A testator gave a 
policy of assurance to two trustees “ to hold the 
same upon uses appointed by letters signed by 
them and myself.” No such letter existed at 
the date of the wiU, but the testator had pre- 
viously asked the trustees, who bad consented, 
to accept the bequest for the benefit of persons 
or objects then named by the testator. Long 
after the date of his will the testator wrote a 
letter addressed to his executors, stating that he 
had by his will left the policy to the two trustees, 
to be delivered up to them for the purposes 
they had agreed to carry out. At the same time 
the testator signed an unattested memorandum, 
declaring the trusts on which the trustees were 
to hold the policy given to them by his will. 
The trustees retained the letter and the memo- 
randum until after the testator’s death. Upon a 
claim by one of the persons beneficially in- 
terested under the memorandum against the 
executors and trustees ; — Held, that the testator 
could not prospectively create for himself a 
nower to dispose of property by an instrument 
and that the letter 
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would not operate as a gift inter vivos ; and that 
the trustees held the proceeds of the policy in 
trust for the residuary legatees under the testa- 
tor s will. JoJimon v. Ball, 5 De G. & Sm. 85 ; 
21 L. J., Ch. 210 ; 16 Jur. 538. 

A parol declaration of trust may, in the 
absence of fraud, be perfectly good, and when it 
amounts to a trust executed, it will be enforced 
in equity, although in favour of a volunteer ; 
but an imperfect gift will receive no aid from 
the court. Jo/ies v. ZoeU, 35 L. J., Ch. 117 ; 
L. K. 1 Ch. 25 ; 11 Jur. (N.S.) 913 ; 11 W. E. 
149. 

See also Trust and Trustee. 

J. M. 
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GOODWILL. 

1. General Prinel 2 >loSy 575. 

2. Sale and Transfer. 

a. Generally, 578. 

1). Competition by Vendor, 579. 

€. Sale by Court, 58.3. 
d. Specific Performance, 584. 

3. Partner sill J), in Case of, 585. 

4. Principle of Yalnation, 593. 

5. Trade Kama, BAglit to Use, on Dissolution 

of Partnership. —See Partnership. 

• 1. General Principles. 

Definition of.] — Goodwill must mean every 
possible advantage that has been acquired by the 
old firm in carrying on its business, whether con- 
nected with the premises in which the business 
was previously carried on, or with the name of 
the late firm, or with any other matter carrying 
with it the benefit of the business. — Per M.R. in 
Glnesi v. Cooper, 49 L. J., Ch. 601 ; 14 Ch. D. 
596.; 42 L. T. 751. 

Where a trade is established in a particular 
place, the goodwill of that trade means nothing 
more than the sum of money which any person 
DC willing to give for the chance of being 
trade connected with the place 
been carried on. Austen y. Boys, 
• 27 L. J., Ch. 714 ; 4 Jur. CN.S.) 


Goodwill is something distinct from the profits 
of a business, although in determining its value 
the profits are taken into account, and it is 
usually estimated at so many years’ purchase. 
Ih. 

The goodwill which attaches to a house from 
its being well known or situated in a good 
thoroughfare adds to the value of the house and 
would pass to the mortgagee under a mortgage 
of the house ; but the goodwill which attaches 
to the personal reputation of the owner of the 
bouse would not pass to the mortgagee. Per 
Cotton, L.J. Cooper v. Metropolitan Board of 
Woidts, 53 L. J., Ch. 109 ; 25 Ch. L). 472 ; 50 L. 
T. 602 ; 32 W. B. 709—0. A. 

Solicitor’s Business.] — The term good- 
will is inapplicable to the business of a solicitor, 
which has no local existence, but is entirely 
personal, depending upon the trust and 
confidence which persons may repose in the 
integrity and ability of the solicitor to conduct 
their legal affairs. IT). 

As a general rule, and in the absence of express 
contract, there is not, in a partnership between 
solicitors, any partnership asset which is capable 
of being sokl or valued as the “ goodwill ” of the 
partnership business — Per Jessel, M.R. Arun- 
dell V. Bell, 52 L. J., Cb. 537 ; 49 L. T. 345 ; 
31 W. B. 477. See cols. 579, 580, 594. 

What Comprised in.] — The goodwill of a busi- 
ness comprises all the advantages that may be 
desired from the purchasers holding themselves 
out to the public as the persons interested in 
that business, which has been identified with the 
name of a particular firm. Chnrton v. Douglas, 
Johmson, 174 ; 28 L. J., Ch. 841 ; 5 Jur. (N.s.) 
887 ; 7 W. B. 365. 

Therefore, though it is well settled that the sale 
of a goodwill does not imply a contract on the 
part of the vendor not to set up again in a similar 
business, he is not at liberty to hold out to the 
public that he is continuing the same business 
by using the name of the old firm, even though 
his own name may be the only one that appeared 
in that firm. Id. 

In the absence of specific and definite stipula- 
tions, an assignment of the ‘‘goodwill” of a 
solicitor’s business does not carry with it the 
right to the custody of deeds and papers belong- 
ing to the clients of the assignor — Per Denman, J. 
James v. James, 58 L. J., Q. B. 300 ; 22 Q. B. D, 
669 ; 60 L. T. 569 ; 37 W. R. 495. 

Eights of Partners.] — ^An agreement to share 
the profit and loss of a business entitles each 
party as against the other to the general rights 
of a partner, including an interest in the good- 
will ; and the agreement would have this legal 
effect notwithstanding a stipulation that the 
parties should not be partners, Pa wsey v. JLr???.- 
strong, 50 L. J., Ch. 683 ; 18 Ch. D. 698 ; 30 W. 
B. 469. 

See col. 585, and Partnership. 

Survivorship — ^Business Carried on by Wife 
before Marriage.] — The goodwill of a business 
carried on by a wife before marriage, and after- 
wards by the husband and wife, survives to her. 
She may dispose of it, and receive the purchase- 
money for her own benefit, even though it is 
carried on upon leasehold premises, forming a 
part of the estate of the testator, which were dis- 
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posed of by his will. v. 3foss, 25 L. J., 

Gh. 194. 

Covenant against Eival Trading part of 
0oodwill.] — W. entered the service of C. as a 
shopman at %veeldy wmges, and covenanted not 
to carry on business \vithin one mile of the shop 
at any time thereafter. The business was after- 
• wards moved to another shop close by, and sold 
by C. to J., together with the goodwill and bene- 
ficial interest thereof. W. then left the shop, 
and sefc up business w’itliin a mile of the old 
shop : — Held, that the covenant wars not un- 
reasonable, and endured for the life of W., ' 
though the original convenantee should cease to 
carry on business altogether, and that the cove- 
nant was not affected by the removal of the 
business to another shop near at hand, though it 
might have been otherwise if the business had 
been removed to quite a different neighbour- 
Pooq : — Held, also, that such a covenant added 
to the value of the goodwill, and, therefore, was 
part of the goodwill, and assignable 'with it, and 
did, in fact, pass by the sale of the goodwill and 
beneficial interest to J., so as to give him a right 
of action. Jacob y v. Whitmore^ 49 L. T. 335 ; 
32 W. R. 18. 

Surgeon Bentist^s Business.] — A surgeon den- 
tist, by his wdll appointed his wife his sole exe- 
cutrix, and she proved the same. The testator 
was tenant from year to year of the house in 
'vidiich he carried on his business. A few days 
after the testator’s death his widow" entered into 
agreements, in w"hich she 'was described as one of 
the executors of the testator, by which it w"as 
agreed that A. B. should pay her 500Z. for the 
goodwill of the business, and he wns to have the 
advantage of being introduced to the patients of 
the testator, to take his house, and to buy his 
furniture and surgical instruments at a stipulated 
price. On a reference to the Master, evidence 
was given for the 'widow', that the agreement as 
to the 500Z. w"as not entered into with her in her 
character of executrix, and that the intention of 
the parties wvas, that that sum w"as to be paid to 
her as the value of her influence w"ith the patients 
and her personal trouble in introducing them to 
the purchaser A. B. The Master found that the 
whole of the 500Z. belonged to the w'idow ; but 
on exceptions to the report tlie same was sent 
back for review", w"ith a declaration that the whole 
or part of the 500/. belonged to the estate of the 
testator. Smale v. Graves^ 19 L. J., Ch. 157 ; 
14 Jur. 662. 

BuMic-house.] — Goodwflll an element in the 
value of a reversionary interest in a public- 
house. Edwards v. Edwards^ 1 Jur. 654. 

The goodwill of a victualler’s business held, 
under the circumstances, to be incident to the 
stock and licence, and not to the premises on 
which the business w"as carried on. A w'idow 
carried on the business of a licensed victualler on , 
premises held by her from year to year ; prior to 
her second marriage she assigned her household 
goods, furniture, stock-in-trade, brewflng utensils, 
and all other her effects upon trusts, excluding 
her husband ; she married : — Held, that the 
goodwill of the trade, which was af terw'ards sold, 
passed by the deed as incident to the stock and 
licence, and not to the husband with the pre- 
mises. England v. Eoions^ 6 Beav. 269 ; 12 L. J., 
Ch. 85 ; 6 Jur. 1075. 

In the administration of the estate of an intes- 
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tate, a public-house belonging to him in fee. and 
in which he had carried on business, was sold as 
a lease : — Held, that as betw'een the heir-at-law 
and^ next-of-kin, any portion of the amount 
realised representing goodwflll could not be 
separated from the interest of the heir-at-law. 
Booth V. Curtis, 20 L. T. 152 ; 17 W. R. 393. 

Mortgage of.]— The goodwill of a mort- 
gaged public-house is not a personal goodwill, 
but belongs to the mortgagor’s trustee in liquida- 
tion as against the mortgagee. Punnett, Ev 
ymrte, KitcMn, In re, 50 L. J., Ch. 212 ; 16 Ch. 
D. 226 ; 44 L. T. 226 ; 29 W. R. 129. 

The defendant mortgaged, by demise, a lease- 
hold public-house, with the goodwill of the busi- 
ness carried on there, to the plaintiff. The deed 
contained a covenant for further assurance. 
Default w"as made, and the plaintiff in a fore- 
closure action obtained a receiver : — Held, that 
the defendant w"as bound under the terms of the 
mortgage to assign his llicence to the receiver. 
Putter V. Daniel, 30 W. R. 801 — C. A. Affirm- 
ing 46 L. T. 684. 

And see Intoxicating Liquors. 

Equitable Mortgagee of Lease.] — The unexpired 
term in a house, and the goodw'iU of a business 
established in it, wnre sold in a creditor’s suit, 
with the consent of a person wflth w'hom the 
lease had been deposited as a security, and brought 
a price less than the amount of his debt : — Held, 
that the equitable mortgagee wns entitled to the 
wdiole of the purchase-money, whether arising 
from the value of the goodw"ill, or from the value 
of the lease, independently of the goodwill. 
Chissum v. Eewes, 5 Russ. 29 ; 29 R. R. 10. 

Pa-wnbroking Business.]— A., a pawnbroker, 
sold to B. his trade and business, and stock-in- 
trade, and all profits, benefits, advantages, and 
emoluments resulting therefrom for 600/., wfliich 
sum w"as allowed to remain in the purchaser’s 
hands, and for wffiicli he was to pay A. 30/. a 
year, as secured by deed. By a lease of the pre- 
mises on which the business was carried on, 
bearing even date w'ith the deed securing the 
payment of 30/. a year, the rent reserved on the 
premises w'as 120/. B. became bankrupt; and 
when A. sought to put his debt on the file, the 
premises wrere sworn not to have been worth 
more than 60/. It was held that the additional 
60/., unaccounted for, did not necessarily make 
the original transaction between the parties 
usurious, so as to prevent A. from filing his proof 
against B.’s estate, but that the 60/. a year above 
the rent might •well be put down to the account 
of certain “facilities” afforded by A. to B., 
and which were in the nature of “goodwill,” 
although “ goodwill ” was not expressed in terms 
to have been sold. Lynn, Ex farte, Tovey, In 
re, 5 Jur, 1089. 

2, Sale and Transfer. 
a. Grenerally. 

What passes to Purchaser on.] — When a busi- 
ness is sold, the entire goodwill and right to use 
trade marks pass to the purchaser without any 
express mention of them being made in the deed 
of assignment. And the court will restrain any 
attempt on the part of the vendor to dispose of 
them either for his own benefit or use. jSM^- 
> wright v. Clements, 19 W, R. 599. 
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n T1.0 iioi-YiAc oiirl addresses of customers for the purpose 
Assignment of licence of Public-hous^ of soliciting such customers on his own Ixmalf 

defendant mortgaged, by -n the business after the " termination of the partnership, 
public-house, with the goodwill rTLy^Cre v Baw^tm (41 L. J.. Ch. 427 : L. IL 

carried on there, to the plaintiff. The deed co - ‘:599V approved. Pmmo? v. Av/r.va/^ 
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\V V 4.Q5’ Lalnmeliere v. Dawson (L. .h., h'> ht|. a2i) iscor- 

\V.1\. iaO. , M „ r.f nil.irvfo 


rect in the case of a sale of goodwill, and of a 
Partnership, In case ol] — See col. 592. dissolution of partnership for a valiiabie con- 

sideration— that is, that there is an iin|)ried con- 
, ^ A •4.- tract on the part of the 5'eiidors in the one case, 

b. Competition by Vendor. retiring partner who receives the eon- 

Right of.l— Sale of a trade, with the goodwill, sideration in the other, that he will not solicit 

^does not prevent the vendor’s setting up again the former customers, l b, 

in a similar trade, without express covenant ; or T. P., as trustee of a will, ^^arned on a 
fraud by representing it as a continuation of the w^hich had been earned on by the testator under 
old trade, or by conduct encouraging others to the name of James P. by an agreement made 
involve themselves, in the confidence that he to compromise a suit, Jame.s 1 a s<.m o the 
would not trade again, etc. Sale under a testator and a beneficiaiy iindei his w ill, aoitul 
commission of bankruptcy of the waggon trade to sell to T. P. all his interest iii the business, 
from B to L., with the goodwill. Another con- and in the property on which it was carried on. 
cerii from B. to W. and S. being purchased in And it was provided that notliing m the agree- 
trust for the bankrupt, having obtained his ment should prevent James 1 . from 
certificate, he commenced trade again to L., by the like business where he should think iip and 
that road, soliciting customers by advertise- under the name ot James i . i. 1 . brought this 
merit and cards, stating generally, that being action to enforce this agreement, and to restrain 
reinstated by the friends in the carrying biisi- James P. from soliciting the customer of the 
ness his waggons set out at the usual hours, etc. old firm. An iniunction was granted on the 
An ini unction was refused. Crutioell y. Lye.ll authority of LaJoucJiere v. Dawson (,L. K. 13 
Ves. 335. And Davies y, iroil(jsoii,2h'^.Q^y, Eq. 322), and the cases in ivhich ir had been 
Ycj ' followed: — Pleld (disseiitieiite Lindiey, L.J.), 

Though it is well settled that the sale of a that Dabouehcre v. Dawson was wrongly de- 
goodwill does not imply a contract on the part cided, and ought to be overruled, and that even 
of a vendor not to set up again in a similar apart from the proviso in the agreement, the 
business, he is not at liberty to hold out to the plaintiff was not entitled to the injimctioii 
public that he is continuing the same business which he had obtained: — Held, b}' the whole 
by using the name of the old firm, even though court, that the proviso in the agrecnient aiitho- 
his own name maybe the only one that appeared rised the defendant to carry on business in the 
in that firm. Clmrtony, Douglas,^! same way as any stranger might lawfully do, 

28 L. J., Ch. 841 ; 5 Jur. (N.s.) 887 ; 7 W. R. 365. and took the case out of the authority of Labou- 

cliere v. Dawson^ supposing that case to have 
Soliciting Customers of Old Firm.] — The been well decided. Pearson ^y. Prarson. 54 
vendor of a business and the goodwill thereof L. J., Ch. 32 ; 27 Ch. D. 145 ; 51 L. T. 31 1 ; 32 
may, in the absence of express stipulation to the W. B. 1006 — C. A. follovved. Vernon v. Ilallain 
contrary, set up a business of the same kind 56 L. J., Ch. 115 ; 34 Ch. D. 748 ; 55 L. T, 676 ; 
either in the same neighbourhood, or elsewhere, 35 W. B. 156. 


and may publicly advertise the fact of his having 
done so ; but he must not solicit the customers 


Expelled Partner. ] — A partner who has been 


of the old business to cease dealing with the expelled under a provision in the articles 


purchaser, or to give their custom to himself, partnership, and has been repaid his share of 
jMbouehere v. Dawson, 41 L. J., Ch. 427 ; L. B. the capital, will not be restrained from carrying 
13 Eq. 322 ; 25 L. T. 894 ; 20 W. B. .309. on the business on his own account, and solicit- 

A partner who has no share in the goodwiU of ing the old customers of the firm.^ Dawson v. 
the business is not entitled during the partner- Beeson, 22 Ch. D. 504 ; 48 ,L. T. 407 ; 31 W. B. 
ship to extract from, the books of the firm the 537— C, A. 


t ' \ 







GOODWILL. 


, Trustee uuder Liquidation.]— The rule of 
Lcihouchere v. Daimon^ which precludes the 
vendor of the goodwill of a business from solicit- 
ing the former customers is not to be extended 
to the case of a compulsory alienation. There- 
fore, where the trustee of liquidating debtor 
sold the goodwill of the debtor’s business, 
and the debtor having obtained his discharge, 
started a similar business in the same town, and 
solicited the customers of his old firm : — Held, 
that no injunction could be granted to re- 
strain such solicitation. Wanier v. Mottram^ 
51 L. J., Ch. 108 ; 19 Ch. D. 355 ; 45 L. T. 659 ; 
30 W. R. 165— G. A. 

The decision of Lahimclbere v. JDaiman is 
founded on an implied contract by the vendor of 
the goodwill of a business not to injure the pro- 
perty for which he has received consideration, 
but the obligation enforced by that case is 
purely personal, and not a mere incident to the 
transfer of property. I h. 

The assignment of a business and its goodwill, 
in the absence of any covenant, carries with it 
now as much and no more than in the days of 
Lord Eldon. Ib. 

The concitrrence of a bankrupt in the assign- 
ment 0 fhis property by his trustee is immaterial, 
inasmuch as, being bound by every lawTul dis- 
position of his property by his trustee, he is 
bound to respect whatever rights such a disposi- 
tion confers on the purchaser. Ih. 

In substance there is no distinction between 
the sale of a business and goodwill by a trader 
himself, and a sale by his assignees in bankruptcy. 
Hudson V. Osborne^ 39 L. J., Ch. 79. 

Eight to Use Old Name.] — A vendor who 
had carried on a business under the name of 
“ Madame Elise,” which was the name of his 
wife, sold the goodwill and interest of the busi- 
ness, together with the exclusive right of using 
the name of “ Madame Elise and Company : ” — 
Held, that the purchaser was not entitled to 
trade under the old name alone, inasmuch as it 
would lead people to believe that the old busi- 
ness was still being carried on, and might cause 
the vendor to incur liability. Chatteris v. 
Isaacson^ 57 L. T. 177. 

Circulars.] — A partnership between M. and 
C., who carried on the business of wine mer- 
chants, having determined at the end of seven 
years by effluxion of time, and M. being en- 
titled to the goodwill, C. proposed to issue a 
circular to all the customers of the firm and the 
trade generally, which, after announcing that he 
had joined another firm of wine merchants, and 
drawing attention to one of their circulars which 
was annexed, continued, “ I take this opportunity 
to thank you for your valued support during the 
last seven years, and to solicit a continuance of 
the same in future.” The annexed circular was 
an announcement by T. & Co., an old-established 
firm of wine merchants, that C. had joined their 
firm, and concluded as follows : — “ Thanldng jmu 
for your support in the past, and soliciting a 
continuance in the future to the new firm.” M. 
having objected to these circulars being issued, 
C. proposed to omit the words “and to solicit a 
continuance of the same in future ” i—Held, that 
the circulars amounted to a suggestion that the 
new firm were the successors in trade of the old 
firm, and that C. must be restrained from issuing 
either of the three, and from applying to any 
person who was a customer or correspondent of 


the old firm, and asking them to deal with him, 
or not to deal with M. Mogford v. Courtenay. 

45 L. T. 303 ; 29 W. R. 864. 

Form of Decree.] — Form of decree in CoohY. 
CoUmgridge (Jacob, 607) containing a declaration 
of the rights of surviving partners to carry on 
the same trade after the sale of the partnership 
premises and business ; but that notwithstanding 
this, the chance of a purchaser of the partnership 
property to retain the old customers could not be 
treated as of no speculative value. Cooli v. 
Collingridge^ 27 Beav. 456, n. 

Covenant by Vendor.]~Contracts entered into 
between two persons to restrain one of them from 
setting up or exercising a particular trade or 
employment within a certain, limited district, 
and for valuable consideration, are valid. Ches~ 
man v. Nainby, 1 Bro P. C. 234. 

The defendant agreed to sell his business 
premises and goodwill to the plaintifl:, and not to 
set up in the same business in the neighbourhood, 
the plaintiff agreeing to employ the former. 
The sale was carried out, the defendant employed 
for a short time, and then dismissed for alleged 
neglect of his work. Some months afterwards 
the defendant committed a breach of the negative 
covenant. A bill having been filed for specific 
performance of such covenant, the court, at the 
hearing, granted an injunction to restrain the 
breach, but, not being satisfied as to the bon§i 
fides of the dismissal and the evidence of neglect, 
without costs. Baqqett v. Rynian, 17 L. T. 
486 ; 16 W. R. 302. ‘ ' 

A covenant by vendor of a business and the 
goodwill thereof that he would not for a term of 
years carry on the business of a manufacturer, 
either by himself or jointly with any other 
persons, under the name or style of J. H., or H. 
Brothers, the name of the business which he had 
sold, is not a covenant that the vendor would not 
carry on business as a manufacturer, but against 
using a particular name or style in trade, and' an 
injunction was granted to restrain a breach of 
the covenant. X^ernon v. Hallani^ 56 L. J., Ch, 
115 ; 34 Ch. D. 748 ; 55 L. T. 676 ; 35 W. R. 
156. 

Coach Master.] — A coach master having 

sold his share of the business to his partner, with 
an undertaking not to be concerned in any coach 
running from R. to London, or prejudicial to the 
business which he had sold ; an injunction was 
granted, restraining him from running a coach 
from P., through R., to London. Williams v. 
Williams, 2 Swan. 253 ; 1 AVils. 473. n. 

General Merchant.] — Upon the sale of 

the business of a general merchant in a country 
place, the vendor agreed to give a bond for a 
sum of 1,600L as liquidated damages, if he should 
be thereafter concerned in any “ trading estab- 
lishment” within a neighbouring district, com- 
prising a considerable section of the ^ounty of 
Cornwall : — Held, that this was not too general 
a restraint of trade, and specific performance of 
the agreement was decreed at the suit of the 
vendor. Arery v. Langford, 1 Kay, 663 ; 23 
L. J., Ch. 837 ; 18 Jur. 905 ; 2 AY. R. 615. 

In construing the condition of such a bond, a 
court of law would take into consideration the 
surrounding circumstances at the time of execut- 
ing the bond, and would consider the words 
“ trading establishment ” to mean an establish- 

19—2 
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ment for any trade lively to “y person^inteiestedjn^^^ same town, 

goodwill, which was the subject of the sale jfhnson v. Helleley, 2 De G-. J. & S. 41b , M L. J., 

— Solioitor.]-An agreement by a solicito.^ Oh. 179; ^10 dnr. (K.S.), 1041; L. T. o. , 

made for valuable consideration on the sale of his 13 . . 

consent of the purchaser, held valid, and an X)ecreed.]— Specific performance decieed 

4 .,’..^ fA rpstraiii the Seller accord- „ o-AArlwill of trade, and ex- 


consent of the purchaser, held valid, and an X)ecreed.]— Specific performance decreed 

ininnotion gi'anted to restrain the seller accord- ement to seU goodwill of trade, and ex- 

ingly from practising, and from elusive use of secret therein. Sri/miY.^ kite- 

ni-irDiAA Q.'nv nersoiis who wmre clients or the ^ 74 : 1 L. J. Co.S.) Ch. 42. 


inmy irum _ , 4.1. _ 

induce any pe;:sons who were clients of the 
former and present firm to cease to employ the 
latter. An injunction wms also granted ^ to 
restrain the seller from detaining or destroying 


head, 1 Sim. & S. 74 ; 1 L. J. (o.S.) Ch. 42. _ 

The court will not execute a coiitiact toi tlm 
sale of a goodwill, hut will leave «ie parties to 


iisstrain the seller from detainmg or destroymg jjaxUr v. ConiuM)!, 1 Jao 4c Walk 576. ^ 

certain papers and documents belonging fh t Specific performance of an asri'cemeiLt to pur- 

firm which he had got in his possession. ehase the business of an attoinev lefused upon 

V. 8 Beav. 383. the vendor, there bciug no _ express 

-n ^tmulatioils by which the court might be 

TaUor.]— D. sold his business, good w A to carry it into effect on bis part, in 

fixtures, &c., to N., and covenanted not to cany j.jjg defendant’s purchase-money, and 

on or be concerned or interested in the business o being no conditions generally applicable to 

a tailor wdtliin five miles of the former shop. - ti-ansactioiis of this nature, so as to come within 
then engaged himself to his nephew, carping on description of usual clauses ” to be inserted 
the same trade within a quarter ot a mile oi me instrument to he drawn up in pursuance 

former place of business, and whose name was „ agreement. Bo:im v. Farlow, 1 Mer. 459. 
the same as his own, as a journeimran, ^ ^ Whether such an agreement void, at law, 

weekly sahiry Held, that this was wipin tim around either of morality or of public 

spirit and letter of the copnant, ami an im 

junction w^as granted. Nmhng v. JJobeli, iJ leo-ally a valid agreement, whether it. 

T. (N.S.) 408. Qf gppb a nature as is capable of being enforced 

Wine Merchant.] — Agreement, by which, equity. Ih. 

in consideration that plaintiff would purchase Agreement as to_ Price.] — An 

defendant’s premises and stock of wine, and to sell the goodwill of the hiisi- 

would pay 2,OOOZ. as a premium for the goodwill ^ solicitor, without any stipulation as 

of defendant’s business of a wine merchant amount to be paid for it, or otherwise, 

defendant agreed that he would not, by bimselt be enforced by specific performance, 

or agent, or ^otherwise howsoever, either directly IJoys, 2 De G. & J. 626 ; 27 L. J., Ch. 

or indirectly set up, embark in, or carry on the ^ (n.s.) 711) ; 6 W. R. 720. 

business or trade of a wine and spirit merchant t * . 4. 


at G or at any other town or place wimm Liie fixtures at Valuation.]-— An agreement 

three counties of C., A., and M. Held, that gale of leasehold premises and the goodwill ot 
defendant had broken the agreement by supply- ^ trade, and certain fixtures to be taken at a 
ino" wine to persons resident in C. and in other yaluation to be made by two gaugers, to be 
to^ms and places within the counties of C., A., named, or their umpire Held, that the court 
and M., solicited by him, within 0. and the other ^oald not decree specific performance of an agree- 
towns and places, personally, and by his agents, ment, one part of which was left to be deter- 
thoiigh he had no place of residence, warehouse, mined by arbitration. Darbey v. n hitak.er, 4 
cellars, or place of business within C. or the other pi-ew. 134. 

towns and nlaces. ^Cuvii&r v. Evdiis^ 2 De G. . rm ±. ll 1 -m 

M yr 740-17 Jur 1073 TTncertainty.] — The terms goodwill, 

Damages.] — Bill for an account under not so uncertain as alone to prevent a decree ^for 

covenant upon sale of goodwill not to carry on specific performance of it, for the words ‘et 
the trade ; the usual course, a bill of discovery csetera ” point to things necess^arily connected 
for an action. Soott v. Mackintosh ^ 1 Yes. & B. with, and belonging to, the goodwill, and to be 
503 , . defined in the conveyance. Cooper v. Ilood, lb 

lindertaking, upon sale of the goodwill of a Beav. 293 ; 28 L. J., Oh. 212 ; 4 Jur, (N.S.) 12b(> ; 

trade, not to carry on the same business, and to 7 W. R. 81. 

use the best endeavours to assist the purchaser, Specific performance of an agreement to piir- 
&c. • the remedy for a breach is an action, or chase one-third of a foundry, refused, on the 
issue quantum damnificatus ; and an injunction ground of uncertainty, the contract not specity- 
against proceeding under a judgment for the ing what portion of the purchase-money was to 
consideration upon affidavits before answer was be left in the business, but only a large portion, 
refused. Shackle v. Baker, 14 Yes. 468. and not stating when it was to be paid, or 

AndseeCoKTEACT. to be secured, and what interest was to be 

allowed in the meanwhile. Jo. 


o. Sale by Court. 

ITotice of Liability to Competition.]— The 
goodwill of a partnership business having^ been 
ordered to be sold by the court in a suit instituted 
by the surviving partner, it was directed that the 
advertisements and particulars of sale should 
contain a notice that a sale would not prevent 


Time of the Essence of Contract.]— In an 

agreement by a tenant at will of a public-house 
for the sale of possession, trade, and goodwill of 
the house at a fixed sum, and of the stock and 
I furniture at a valuation ; one of the terms being 
that possession should be taken, and the money 
I paid on a given day, time is of the essence of the 
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contract ; and a purchaser was not in a condition 
to fulfil his part of the contract on that day 
cannot compel a specific perforipance, though he 
was ready on the following day to have proceeded 
to complete the purchase. CoslaJie v. TUI, 1 
Russ. 876. 

Terms of Decree.] — By agreement entered 

into with executors, for the purchase of a lease- 
hold public-house, and the goodwill and licences 
connected with it, the household furniture, stock 
in trade, and other effects upon the premises, 
were to be taken by the purchaser at a valuation, 
and possession was to be delivered up to him on 
the 29th September, 1821. The valuation was 
made, but on the 29th September the purchaser, 
alleging that there was a defect in the title to 
the leasehold, refused to perform his contract. 
The executors filed a bill for specific performance ; 
but in the raeantime remained in possession of 
the house, and carried on the business : — Held, 
that thougli the executors were entitled to a 
decree for specific performance, and though the 
purchaser had done wu-ong in refusing to perform 
the contract, he could not he made answerable 
for the trade which had been carried on in the 
premises since September, 1821 ; that he could 
not be compelled to take that portion of the 
stock-in-trade on the premises at the time of the 
decree which was not there at the date of the 
agreement, hut had been substituted for such 
parts of the old stock as had been consumed in i 
the usual course of the business ; that the pur- 
chaser ought to be charged with rent and taxes, 
and other outgoings paid by the executors since 
September, 1821, and with interest, on the same 
so paid by them ; that the purchaser 'was not en- 
titled to any occupation-rent, or other allow- 
ances, for the use of the house and furniture, by 
the executors, during the period that elapsed 
after the 29th September, 1821. Dahin v. Cope, 

2 Russ. 170. 

3. Partneeship, in Case op. 

An Asset of the Partnership.] — It is now settled 
that goodwill is ordinarily a distinct part of the 
property of a trading partnership ; and therefore 
under a provision in partnership articles for 
valuation of the partnership property and effects 
at its close, the goodwill is a matter for valua- 
tion. Heynolds v. Bulloch, 47 L. J., Ch. 773 ; 
39 L. T. 443 ; 26 W. R. 678. 

Ho Survival.] — The goodwill in a partner- 
ship business does not on the death of one 
partner survive beneficially to the others ; when 
it has any value a due proportion belongs to the 
estate of the deceased partner, but the surviving 
partner has still the right to carry on the same 
business and at the same place. Smith v. Everett, 
27 Beav. 446 ; 29 L. J., Ch. 236 ; 5 Jur. (n.S.) 
1332 ; 7 W. R. 605. Qiimre now Farr v. Pearce, 

3 Madd. 74 : and Hammond v. Douglas, 5 Ves. 
539. 

An agreement to share the profit and loss of a 
business entitles each party as against the other 
to the general rights of a partner, including an 
interest in the goodwill and the agreement, would 
have this legal effect, notwithstanding a stipula- 
tion that the parties should not he pantners. 
Paiosey v. Armstrong, 50 L. J., Oh. 683 ; 18 Ch. 
D. 698 ; 30 W. R 469. 

Partnership stock includes the goodwill of the 
business and the right to use the trade mark ; 


and on the purchase, by a surviving partner 
from the executors of a deceased partner, of the 
partnership stock at a valuation, the value of the 
goodwill and the trade mark must he taken into 
account. Hall v. Barroivs, 4 De G. J. & S. 150 ; 
33 L. J., Ch. 204 ; 10 Jur. (N.S.) 55 ; 9 L. T. 
561 ; 12 W. R. 322. 

By articles of partnership it was provided, 
that if either of the partners should die before 
the expiration of the co-partnership, the sur- 
viving partner should have the option of taking 
to himself all the stock belonging thereto, on, 
paying to the executors of the partner dying 
the value of his share. The firm was in the 
habit of using as a trade-mark the initial letters 
of the names of the original manufacturers of 
the articles sold ; hut the mark had ceased to 
be a representation that the articles on which 
it was impressed were the manufacture of the 
persons whose initials it bore, and had come to 
be a mere brand, denoting the quality of the 
articles. In taking the value of the partnership 
stock, for the purpose of purchase by a surviving 
partner ; — Held, that the exclusive right to the 
trade-mark belonged to the partnership as part 
of its property, and must be included in the 
valuation. Id. 

Wife’s Business before Marriage.] — The 

goodwill of a business carried on by a wife before 
marriage, and afterwards by the husband and 
wife, survives to her. She may dispose of it, and 
receive the purchase-money for her own benefit, 
even though it is carried on upon leasehold pre- 
mises forming part of the estate of the testator 
which were disposed of by his will. J/nrris* v. 
JIoss, 25 L. J., Ch. 194. 

Dissolution — Original Price of Croodwill — 
Return.] — Upon the dissolution of a partnership 
and a notice as provided in the partnership 
articles, if there has been no misconduct nor 
breach of the articles on the part of the partner 
so giving notice, the price originally paid by the 
continuing partner for his share in the goodwill 
will not be returned him, although the goodwill 
may have become valueless, and the business 
may have suffered by the retiring partner setting 
up a similar business in his own name, and on 
the adjoining premises. Bond v. Milbourn, 20 
W. R. 197. 

Solicitors’ Business.] — As a general rule, and 
in the absence of express contract, there is not, 
in a partnership between solicitors, any partner- 
ship asset which is capable of being sold or valued 
as the ‘‘goodwill” of the partnership business. 
Arundeli v. Bell, 52 L. J., Ch. 537 ; 49 L. T. 345 •, 
31 W. R. 477. 

In 1877 the three partners in a firm of solicitors 
agreed that the partnership should be dissolved, 
that two of them should continue to carry on the 
partnership business, and should employ the 
third as a clerk at a salary, and that all the 
hooks, papers, and other property of the firm 
should vest in and be the property of the two 
continuing partners. The third partner died 
shortly afterwards, and in an action by his 
administratrix against the two continuing part- 
ners, an order was made directing the partnership 
accounts to be taken as from January, 1874. In 
taking the accounts the plaintiff claimecl that a 
sum should be allowed in respect of the interest 
of the deceased partner in the“ goodwill” of the 
I partnership business, which was put at l0,00OL, 
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being five years’ purchase of the estimated annual 
profits of the business Held, that, under the 
circumstances, no sum could be allowed in 
respect of the alleged “ goodwill” of the busi- 
ness. Ih, 

The term “goodwill” seems wholly inap- 
plicable to the business of a solicitor, which has 
no local existence, but is entirely personal, 
depending upon the trust and confidence which 
persons may repose in his integrity and ability 
to conduct their legal affairs. Austin v, Boys^ 
2 De a. & J. 626 ; 27 L. J., Ch. 714 ; 4 Jur. (N.S.) 
719 ; 6 W. E..729. 

Where articles of partnership between London 
solicitors provided that, either partner might 
retire, and that in that case the continuing 
partner should pay the retiring partner for his 
share and goodwill the fair marketable value, 
and the retiring partner should not practise 
within one hundred miles of the General Post 
Office, but should use his best endeavours to 
promote the interests of the existing partners : — 
Held, that the goodwill must be taken to mean 
only the interest which the retiring partner 
w^ould have had if he had remained in the 
partnership till the expiration of it by effluxion 
of time. Ih. 


profession of a surgeon, although he only acted 
as salaried assistant to a surgeon who carried it 
on for his owm benefit. Allen ^^ Ta/ylor (19 W. 
R. 556) distinguished. Palmer v. 3Iallet^ 57 
L. J., Gh. 226 ; 86 Ch. D. 411 ; 58 L. T. 64 ; 36 
W. R. 460— C. A. 


Stockbrokers’ Business.] — The plaintifi, the 
defendant, and T. W., deceased, carried on the 
business of stockbrokers in partnership, under 
articles dated 8th March, 1881, for five years 
from 1st February, 1881, and thereafter from 
year to year. The partnership was dissolved in 
the lifetime of the partners by notice on the 31st 
October, 1889 ; and the plaintiff instituted this 
action for an account of the partnership deal- 
ings and profits to 31st October, 1889, and 
claimed to have the goodwill in the partnership 
business valued and included in the account. 
There were no covenants in the articles restrict- 
ing the right of the continuing partners to carry 
on the business or to use the firm name : — Held, 
that there was no saleable goodwill in the 
business, and that in taking the accounts, which 
were directed by the judgment, the goodwill 
should be excluded. Wilson v. Williams^ 29 
L. R. Ir. 176. 


Surgeon — Agreement not to carry on the 
Profession of a Surgeon.] — M. became assistant 
to H. and P., surgeons at N., and entered into a 
bond, which recited that he Avas taken into their 
employment on the terms “ that he should not at 
any time set up or carry on the business or pro- 
fession of a surgeon ” in N., or within ten miles 
thereof. The condition of the bond Avas that M. 
“ shall not at any time hereafter directly or in- 
directly, and either alone or in partnership with 
or as assistant to any other person or persons, 
carry on the profession or business of a surgeon ” 
in N., or within ten miles thereof. The partner- 
ship having been dissolved, both partners con- 
tinned to practise in N,, and H. engaged M., as 
his assistant at a salary. P. brought his action 
to restrain M, from acting as such : — Held, that 
as the agreement recited in the bond w^as for the 
protection of the business carried on by H. and 
P., and they had in the business a joint interest 
during the partnership, and several interests in 
the event of a dissolution, the agreement must 
be taken to be several as well as joint, and that 
P. could sue alone for a breach of it Held, also, 
that there had been a breach of it, for that a 
person acting as a surgeon was carrying on the 


Deceased Partner — Right of Estate to Share.] 

— The estate of a deceased partner is entitled to 
participate in the goodwill of a business Avhich 
does not belong to the sur viving partners except 
by express agreement. Wedderhurn v. Wedder- 
hnmn, 22 Beav. 84 ; 25 L. J., Ch. 71 n ; 2 Jur. 
(N.S.) 674. 

By articles of partnership, on the death of a 
partner the sLiiTwors AA’ere entit led iothegood- 
Avill. A., a partner, died in 18nl, having 
appointed his co-partners executors. They con- 
tinued the trade, having made out an account, 
from Avliich it appeared that the assets (consist- 
ing nearly Avholly of outstanding de)>ts) were 
496,000Z., the liabilities 410, 000^., and the surplus 
85,900k, of AA'hicli A.’s share was 55,000Z. The 
survivors carried this to the credit of the deceased 
partner’s account, and they paid the amount Avith 
interest to the cestuis que triistent as they came 
of age. In 1831 the children claimed to par- 
ticipate in the profits of the subsequent trading, 
Avhich in thirty years had amounted to 30S.OOOk, 
on the ground that their capital liad been 
employed therein. At the hearing, inquiries 
AA’ere directed AA’ith a vieAv to charge them : but 
on the Master’s report, the court having come to 
the conclusion that at the testator’s death the 
surplus Avas merely nominal, that the business to 
Avind up Avas insolvent; and that the subsequent 
profits Avere attributable to goodwill and the per- 
sonal exertions and capital of the surviving 
partners : — Held, that the plaintiffs were not 
entitled to participate in the profits, so far as 
those profits Avere attributable to the goodwill 
and connection in trade of the old firm, and 
that their share in the portion of which they 
Avould be entitled to participate could not be 
estimated higher than the interest already paid. 
Ilj. 

If the goodwill of a business belongs Avholly to 
surviving partners, the representatives of a 
deceased partner are not entitled to participate 
in the, profits made by the surviving partners, 
though as a new firm they debited themselves 
AAdth the general assets of the whole firm, includ- 
ing those of the deceased partner, and carried on 
the trade through a series of years, and through 
several changes in the firm ; AA’hen, from the 
nature of the trade, and the state of the accounts 
of the old firm, and its liabilities, it appeared that 
neither the assets of the deceased partner, nor 
the assets of the old firm, could have been 
realised, except by a continuance of the business. 
Ih. 

If two or more partners carry on business, and 
one dies, his share of the goodAvill is assets, as 
part of his estate, but the value of his share Avill 
be computed Avith reference to his interest, 
limited, however, by any rights wdiich may 
survh’e to his co-partners. Smith v. Everett^ 29 
L. J., Ch., 236; 27 Beav, 446 : 5 Jur. (N.S.) 
1332; 7 W.E. 605. 

Where, therefore, after the death of a partner, 
his co-partner could carry on business alone, or 
by a slight alteration in the name of the firm, 
and npon the same premises, and a beneficial 
privilege vested solely in the surviving partner, 
who alone could confer that right on other per- 
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g 05 ;is ; — Held, that the value of the share of the 
deceased partner must be a proportion of the net 
value, after deducting the amount at which the 
surviving rights ’were valued. Ih. 

After the" death of one of two partners in a 
bank, the survivor sold the business for 10,000Z. : 

■ — ^Held, that the estate of the deceased -was 
entitled to a share of so much of the 10,OOOZ, as 
was attributable to the goodwill, and special 
inquiries -were directed to ascertain the value, 
having regard to the fact, first, that the partner- 
ship lii’emises belonged to the survivor ; secondly, 
that he had still the right to carry on the same 
business in the same locality ; and, thirdly, that 
the sole right of issuing notes, under the 7 & 8 
Viet., c. 32, belonged to him. Ih. 

B., the surviving partner in a business, being 
also the executor of the deceased partner, carried 
on for eight yeai'S the business, wdiich w'as insol- 
vent at the death of the deceased partner, and 
then sold the business for 1,700Z. In a suit for 
the administration of the deceased partner’s 
estate against B., as executor : — Held, that the ' 
value of"the goodwill ought to be ascertained at 
the time of the deceased partner's death, and not 
at the time of sale. Broughton v. Broughkm, 
44 L. J.. Ch. 526 : 23 W. E.'970. 

In 1877 the three partners in a firm of solici- 
tors agreed that the partnership, should be 
dissolved, that two of them should continue to 
carry on the partnership business, and should 
employ the third as a clerk at a salary, and that 
all the books, papers, and other property of the 
firm should vest in and be the property of the t’^vo 
continuing partners. The third partner died 
shortly afterwards, and in an action by his 
administratrix against the two continuing 
partners, an order was made directing the 
partnership accounts to be taken as from | 
January, 1874. In taking the accounts, the | 
plaintiff claimed that a sum should be aliotved 
in respect of the interest of the deceased partner I 
in the ‘‘goodwill” of the partnership business, 
wdiich was put at 10,(}00Z., being five years’ pur- 
chase of the estimated annual profits of the 
business ; — Held, that, under the circumstances, 
no sum could be allowed in respect of the alleged 
“goodwill ’’ of the business. Arundell v. Bell, 
52 L. J.. Ch. 537 ; 49 L. T. 345 ; 31 W. R. 477— 
C. A. 


Articles as to.] — By articles of partner- 
ship between A. and B., it was agreed (Art. 24) 
that for the purposes of the articles the goodwill 
of the business should be deemed to be of the 
value of 6,OOOZ. and to belong to the partners in 
the same proportions as those in which they re- 
spectively were entitled to the capital of the 
partnership ; but the value of the goodwilbwas 
not to be taken into account in any of the ac- 
counts between the partners, or between the 
partnership and either of the partners. It w'as 
also provided (Art. 49) that on the determina- 
tion of the partnership, at whatever time and by 
whatever means, a general account and valua- 
tion of all the property, effects, and liabilities of 
the partnership should be made up and settled 
by and between the partners, as the case might 
be, or the surviving partner and the executors or 
administrators of the deceased partner, and their 
respective claims on, or shares and interests in, 
the partnership and the property and effects 
thereof should be ascertained ; also, that if either 
partner died, the partnership should thereupon 
determine. A. w^as entitled to five-ninths, and 
B. to four-ninths of the capital. A. died : — 
Held, that in taking a general account and 
valuation of the partnership property and effects 
(under Art. 49) between A.’s executor and B., 
the value of the goodwill 'was properly to be in- 
cluded in the account. Wade v. Jenltvm, 2 Giff. 
509 ; 30 L. J., Ch. 633 ; 7 Jur. (N.S.) 39 ; 3 L. T. 
464. 

When three brothers entered into a partner- 
ship for seven years, “ or for such further time 
as the partners might agree upon,” and at the 
end of the seven years a general account was 
taken, but nothing was mentioned about con- 
tinuing the partnership, and the general account 
did not include the plaintiff’s share of the good- 
will : — Held, that although he had signed the 
account he w‘as not bound by it, as it w‘as not 
according to the terms of ^the articles, and no 
mention of the goodwill was made in the ac- 
count. Barrow v. Barrow, 27 L. T. 431. 


Death, before Yearly Account taken — 

Showing Purchase -money.] — Four persons carried 
on business in partnership under articles wdiich 
provided that on the death of one partner his 
share wars to be taken over by the survivors at 
the value put upon it in the last balance-sheet. 
Negotiations for a sale of the business premises to a 
railway company Nvere in progress wdien one part- 
ner died : — Held, that, in taking the accounts, the 
deceased partner wms entitled to be credited with 
his share of the premises, plant, fixtures, &c., at 
the price which was subsequently given for. them 
by the railway company, but not with a share of 
the goodwill, although that was included in the 


sale, and a value put upon it. Hunter v. Bowling, 
64 L. J., Ch. 713 ; [1895] 2 Ch. 223 ; 13 R. 474 ; 


72 L. T. 653 : 43 W. R. 619. 


Legatee of Share .] — K legatee of the share 

of the mere goodwill of a deceased partner cannot 
support a bill against the surviving partner to 
obtain the benefit of his legacy, even after assent 
by the executor. Jiohertwn v. Quiddington, 28 
Beav. 529. 


Purchase of Business by Surviving Part- 
ner — Valuation.] — Two persons agreed to carry 
on the business of a brewery for tw^enty-one 
years under partnership articles, wiiich provided 
that, on the death of a partner without nominat- 
ing a son to succeed him (wiiicii event happened), 
“the property, stock, goods, and effects of the 
said partnership” w'ere to be valued, and the 
surviving partner wms to have the option to 
purchase at such valuation. The articles further 
provided that immediately on the determination 
of the partnership by any of the contingencies 
mentioned in the articles the partners should 
join in making up a final account of all the pro- 
perty, joint-stock, money, goods, and effects 
I belonging to the partnership, and that after such 
I account should have been so made up “ the 
property, stock, goods, and effects then employed 
or used in carrying on the said business ” should 
be valued as therein mentioned. The partner- 
ship w'as continued upon the same articles by a 
deed of covenant for a further period of seven 
years, and afterwards without any written or 
verbal agreement. One partner died, and the 
surviving partner exercised his option to pur- 
chase the business at the valuation : — Held, 
that although the articles said nothing about 
goodwill in terms, yet the words “then' em- 
ployed or used in carrying on the said business” 
could not be construed in so narrow a way as to 
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exclude the goodwill in yaluing the business ; 
and that, therefore, the goodwill must be valued 
separately. Hall v. Barrows (4 De G. J. & S. 
150 ; 33 L. J., Ch. 204) applied. Held also, 
that the executors of the deceased partner were 
entitled to a share of profits down to the date of 
the valuation. Page v, Ratliff 76 L, T. 63 — 
C. A. 

“Susceptible of Valuation.”] — Partner- 
ship articles executed in India on the plaintiff 
and defendants going into partnership as com- 
mission merchants, gave power to the majority 
to inforce the retirement of any partner, if they 
should be so desirous, on giving six calendar 
months’ notice. It was provided by the articles 
that an account should be tahen as soon as 
possible after the 30th April in each year of the 
stock, moneys, debts, and partnership assets, 
and a valuation should be made of all the par- 
ticulars included in such accounts, which might 
be in their nature “ susceptible of valuation.” 
On the 30th April, 1875, the majority of the 
partners gave due notice of inforced retirement 
to the plaintiff. After the notice, but before the 
date fixed for his retirement, they furnished him 
with an account to ascertain the sum due to 
him under the articles, but in such account made ' 
no valuation or allowance of or in respect of the ; 
goodwill of the business : — Held, that the good- i 
will of the business was rightl}^ omitted from the , 
account, as not being a partnership asset sus- | 
ceptible of valuation.” Steuart v. GUmI stone,, 10 i 
Ch. D. 626 ; 40 L. T. 145 ; 27 W. K. 512—0. A. 
Eeversing 47 L. J., Ch. 423. | 

When, after the expiration of a term limited i 
by partnership articles, the business is carried on 
by the partners without the execution of fresh 
articles, all those provisions of the old articles 
which are not inconsistent with a partnership at 
will continue to apply to the partnership at will 
thus constituted. Under such circumstances : — 
Held, that a provision in the articles that, on the 
decease of one of the partners before the expira- 
tion of the partnership term, the surviving part- 
ner should pay to his executors the sum of l,o00Z., 
as the purchase-money for his interest in the 
goodwdll of the business, applied to the partner- 
ship at will constituted by the carrying on of the 
business without fresh articles after the expira- 
tion of the partnership term. Essex v. Essex 
(20 Beav. 442) followed ; CooJcson v. Coolison (8 
Sim. 529) not followed. Cox v. WilUmqhljy^ 49 
L, J., Ch. 237 ; 13 Ch. D. 863 ; 42 L. T.‘l25 ; 28 
W. E. 503. 

~ — Silence as to Goodwill — Dissolution — 
Dse of Name of Firm.] — A firm of solicitors con- 
sisting of three partners, carried on business 
under the style of Chappell, Son, & Griffith.” 
The senior partner having died, the business was 
continued by the son and the junior partner 
under the same style for upwards of three years. 
The partnership was then dissolved, an agree- 
ment being executed providing for the dissolution, 
but containing no reference to the goodwill of 
the business or the sale or disposal thereof. 
After the dissolution, the business of a solicitor 
was carried on by Chappell, the son, on the pre- 
mises held by the . original firm under the style 
of^ “ Chappell & Son.” Griffith, having taken 
offices a few doors off, also carried on the business 
of a solicitor, under the style of “ Chappell & 
Grifiith.” To this Chappell objected, and having 
commenced an action to restrain Griffith from 


carrying on business under the style referred to, 
moved for an interim injunction. It was proved 
that immediately 'before the dissolution of the 
partnership, Griffith had written to Chappell, 
stating that he intended carrying on business 
under the style of “Gffiappell & Griffith,” and 
making suggestions as to the style Chappell 
shoukfadopt" Circulars were also forwarded by 
Griffith to all the clients of the old firm, inform- 
ing them that he proposed to carry on the busi- 
ness of a solicitor by himself, and stating the 
st^de that he intended to adopt : — Held, that the 
prima facie right of the dethm hint was to use the 
name of the old firm, no arrangement having 
been made as to the goodwill of the business; 
that from the nature of tlie business, and from 
the fact that -the style of the original firm had 
been used with a variation, tbeio was pi’actically 
no risk that the plaintiff would be cxp(,>sed to in- 
jury by what the defendant was doing : and that, 
therefore, no case had been made for tiie inter- 
mediate interferance of the court. ('hapyieU v. 
Gr\mh 53 L. T. 459 ; 50 J. ?. 8(>. 

See Paetneeship. 

Eetiring Partner — Share of Goodwill.] — Claim 
of retiring partner to a share in the value of the 
goodwill of the business disallowed. '.Hall v. Hall, 

\ 20 Beav. 139. 

I Two persons entered into partnersliip for 
i twenty-one years, but in consequence of disagree- 
I ments and misconduct, disputes ensued. The 
i partnership was dissolved by decree, one consent- 
! ing to retire, and the other to take the stock and 
I effects at a valuation : — Held, that the retiring 
I partner was not entitled to any allowance for his 
I share of the goodwill, no provision being made 
! by the partnership articles for such an allowance 
I on a dissolution by death or Idv retirement of 
one partner by notice during the term. Ih. 

Implied Agreement not to Compete.] — 

Award made of 500/. to B., a retiring partner, as 
consideration for goodwill, etc., on. understanding 
not e.xpressed in award that he sliould not set up 
same trade in the vicinity ; on piarol e\ddence, 
injunction was granted to enforce a\\'ard and 
such understanding. Han't son v. Gardner, 2 
Madd. 198 ; 17 E. E. 207. 

Sale of Goodwill.] — A. and B. carried on the 
business of country bankers, v'ith the light to 
issue notes, in premises belonging to A. There 
were no articles of partnership, but the ca})ital 
of the hank was contributed by the ]>artners 
equally. B. died, and A. continued to carry on 
the business for some time after his death, when 
he sold the goodwill of the business : — Hehl, that 
the representatives of the deceased partnei' were 
entitled to a portion of the purchase-money, but 
in apportioning the proceeds of the sale regard 
must be had to the circumstances that the bank- 
ing premises belonged to A., that he was entitled 
to carry on the business of a banker in the same 
premises, though not under the name of the old 
firm, and that the right of issuing notes survived. 
Smith v. Ererett, 'll Beav. 446 ; 29 L. J., Ch. 
236 ; 5 .Jur. (N.s.) 1332 ; 7 W. E. 605. 

With Book Debts.] — Upon the sale of 

the goodwill of a partnership business which had 
been carried on by the surviving partner and the 
deceased partner, the book debts were directed 
to be sold together with the goodwill. Johnson 
Y. Helleley, 34 Beav. 63 ; 34 L. J., Ch. 32 ; 10 Jur. 
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(KS.) 1041 ; 11 L. T. 295 ; IS W. E. 38. Affirmed 
2 De a. J. & S. 446 ; 34 L. J., Oh. 179 ; 
11 L. T. 581 ; 13 W. E. 220. 

Sale by One Partner to Other or Others?] 

— Prima facie the sale of his share in a going 
business by one partner to the others imports a 
sale of the vendor’s interest in the goodwill of 
that business. Ckwrtxrti v. Douglas, 1 Johns. 174; 
28 L. J., Ch. 841 ; 5 Jur. (if.S.) 877 ; 7 W. E. 365. 

It is perfectly settled that the mere sale of the 
goodwill neither implies a contract on the part 
of • the vendor not to set np again in a similar 
business, nor restricts him as to the place of 
carrying on that business. Ih. 

Upon a sale, goodwill means every positive 
advantage (as contrasted with the negative ad- 
vantage of the vendor not carrying on the busi- 
ness himself) which lias been acquired by the 
vendor’s firm in carrying on its business, every- 
thing connected with the premises or the name 
of the firm, and eveiything connected with, or 
carrying W" ith it the benefit of the business ; but 
it does not follow that the purchaser has a right 
to use the name of the vendor’s firm simpliciter. 
Ih. 

A. and B. carried on the business of chemists 
upon leasehold premises belonging to A. By the 
partnership articles, upon A.’s retirement B. wms 
to have the right of purchasing the premises at 
a valuation : — Held, that the premises were to be 
valued irrespective of the advantages to be derived 
from the fact that the business of chemist had 
been carried on there for thirty years. Burjielcl 
V. Moucli, 31 Beav. 241. 

Eeceiver — Interference with.] — By an 

agi’eement for a dissolution of partnership 
between A. and B., it was provided that the 
machinery, plant, stock-in-trade, goodwill, and 
existing contracts should be offered for sale ; 
and tAvo persons should be receivers of the 
partnership estate and act in the winding up of 
the same under the (lirection of the partners. A 
notice was issued, announcing the dissolution of 
the partnership ; and afterwards B. used portions 
of the partnership property for the purpose of 
carrying on a business of his oavu. of the same 
kind, thereby diminishing the value of the 
goodwill of the partnership. Injunction granted 
to restrain him from carrying on the business 
on his OAvn private account, and from impeding 
the receiver. Turner v. Major. 3 Gifi. 442 ; 8 
Jur. (N.s.) 909 ; 5 L. T. 6U0 ;‘l0 W. E. 243. 

Sale by Court — Hotice of Liability to Com- 
petitors.] — The goodAvill of a partnership busi- 
ness having been ordered to be sold by the court 
in a suit instituted by the surAuving partner, it 
was directed that the advertisements and par- 
ticulars of sale should contain a notice, that a 
sale Avould not prevent any person interested in 
the business from carrying on the like business 
in the same toAvn. Johnson y. IleUeley, 2 De G. 
J. k, S. 44G ; 34 L. J.. Ch. 179 ; 10 Jur. (N.s.) 
1041 ; 11 L. T. 581 ; 13 W. E. 220. 

And see Partneeship, 

4. Principle of Valuation. 


When, on a dissolution, one partner obtains 
exclusively the benefit of the goodwill, and is 
made accountable for it, the court, in ascertain- 
ing its value, considers what it would have pro- 
duced, if sold in the most advantageous manner, 
and at the proper period of time. 1 h. 

The value of the goodwill of a banking busi- 
ness assessed at one year’s av^erage net profits. 

On the purchase by a surAuving partner of the 
goodwill of a business, the goodAvill should be 
Amlued on the footing that such surviAung partner 
is entitled to set up the same description of busi- 
ness without purchasing. Hall v. Barrows, 4 
De G. J. & S. 150 ; 33 L. J., Ch. 204 ; 10 Jur. 
(N.S.) 55 ; 9 L. T. 561 ; 12 W. R. 322. 

As to time for ascertaining value. See 
Brotighton v. Broughton, col. 588. 

Benefit of Advertisements Paid for.] — 

The payment of the expenses of advertisements 
out of partnership funds is not necessarily a 
ground for giA’ing to each partner, at the expira- 
tion of the partnership, a continuing share in the 
advantages of publicity produced by the adver- 
tisements, the partnership having had, during its 
continuance, the benefit of the expenditure. 3Iori^ 
S071 V. Moat, 9 Hare, 266. 

Banking Business.] — The value of the goodwill 
of a banking business assessed at one year’s 
average net profits. Mellersh v. Keen, 28 Beav. 
453. 

Solicitors — Seven Years’ Term.] — Solicitors 
agreed to become partners for seven years, 
and stipulated that if either retired, the continu- 
ing partners should pay him the fair marketable 
value of his goodwill. One gave notice two days 
before the expiration of the seven years :~Held, 
that he was only entitled to the value of the 
goodAvill as for tAvo days, and not as of a going 
business. Austen v. Bogs, 24 Beav. 598 ; 27 
L. J., Oh. 243 ; 3 Jur. (N.S.) 1285. Affirmed 2 
De G. & J. 626 ; 27 L. J., Ch. 714 ; 4 Jur. (N.S.) 
719; 6 W. E. 729. 

In 1839, a retiring partner stipulated Avith the 
continuing partners that they should at a f uture 
period take his grandson T. into the business. 
In 1846, the continuing partners entered into 
articles for seven years, and by one clause (which 
formed no part of the partnership contract prior 
to that time), it was stipulated that any pai'tner 
might retire, and the continuing partners should 
then pay him the value of his share in the “ good- 
Avill.” Afterwards, in 1849, T. A\ms admitted, 
but the memorandum ari'anging his admission 
specified little more than the share he Avas to 
take, and it was agreed that it should not annul 
the articles of 1846, as between the former 
partners. T. had no notice of the stipulation as 
to retirement : — Held, that T. Avas not bound by 
it, though the former partners were, and assum- 
ing that under it the value of the goodAvill was 
to be calculated as a perpetuity, still that the 
arrangements of 1849 had cut it down and 
limited it to so much of the seven years as were 
unexpired at the time of the notice to retire. 
II). 


Partners, as Between.]— As to the principle Tobacco Broker’s Business.]— The goodwill 
on which the A’alue of the goodAvill of a business of a tobacco broker, Avhose brother had been 
should be ascertained as betAA^een the partners actively engaged in the business and suiwiAmd 
on a dissolution. Mellersh v. Kee 7 i, 28 Beav. him, and continued the business Held, to be 
453. valueless. Dantes v. Hodgson, 25 Beav. 177. 
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Damages for Breach of Agreement.] — In 

August, 1845, the defendant’s testatrix granted 
to the plaiiitifc a lease of a public-house in 
London Koad, Liverpool, for fourteen years, at a 
rent of 702, per annum, the latter paying 3002. 
for the goodwill; and before the expiration of 
that lease, viz., in March, 1858, she granted him 
a further lease for fourteen years at a rent of 
802, per annum. Each of these leases contained 
the following proviso : — “ Provided also, and it is 
agreed and declared that, at the expiration or 
other sooner determination of the term hereby 
granted, all such sum and sums of money as shall 
or can be procured for the goodwill of the busi- 
ness of a licensed victualler in respect of the pre- 
mises from an incoming tenant, shall be received 
by and belong to the lessee, his executors, <k;c.” 
The second lease being about to expire, negotia- 
tions took place betwen the plaintiff and the de- 
fendant for a renewal, but they failed to come to 
terms ; and the defendant, with notice of the 
plaintiff’s claim under the above proviso, granted 
a lease of the premises to a new tenant for a term 
of fourteen years, at a rent of 1602. per annum, 
and a premium of 1,3002. Upon a case stated for 
the opinion of the court b}" an arbitrator, to 
whom it was to be referred to assess the amount 
of damages the plaintiff Avas entitled to recover 
for the Toreach (if any) of the above proviso, 
upon the principles to be laid dowm by the court, 
it W'as found as a fact that “ the rental of 1602. 
per annum reserved in the lease granted to the 
new tenant was, without any premium, bonus or 
other payment whatever, a full and sufficient 
rental for the premises under such a lease, 
whether intended for a licensed victualler’s 
business or not ; ” and, further, that “ the good- 
will of the business carried on by the plaintiff 
would, if belonging to the owner of the house, 
have had a very considerable value, and if such 
owner had in that case been walling to grant a 
lease similar to that granted to the new tenant, a 
sum exceeding 1,3002. w'ould without difficulty 
have been obtained for the goodwill”: — Held, 
that the proviso w'as broken ; and that the 
arbitrator was to estimate the damages the 
plaintiff w'as entitled to recover for such breach, 
in the same manner as one accustomed to value 
the goodwill as between outgoing and incoming 
tenants W'ould estimate them, and in so doing was 
not to disregard the increased value of the pro- 
perty in the neighbourhood generally. Lleicellfii 
V. Rutherford, U L. J.,C. P. 281 :‘L. E. 10 C. P. 
456 ; 32 L. T. 610. 


GRAND JURY. 


See CRIMINAL LAW. 


GRANT. 


GUARDIAN. 


Ad Litem.]— Infant— Lunatic. 


Of Children.]— H usjband and Wife- 
Infant. 


See CROWN— DEED AND BOND— EASE- 
MENT— INTERNATIONAL LAW. 


GUARANTEE AND 
INDEMNITY. 


See PBINOIPAL AND SITBE'i’Y. 






Of Lunatic.]— fe Lunatic. 


Of the Poor.]— Poor LAtv. 


GUERNSEY. 


See COLONY. 


HABEAS CORPUS. 


See CROWN OFFICE. 


HACKNEY CARRIAGE. 


1. LlceTices^ 596. 

2. Oh struct ion in Streets^ 598. 

3. ProjJrietor and Customer, 599. 

4. JJrlrer and Customer, 601. 

5. Projjrietor and Driver, 602. 


1. Licences. 


“ Hackney Carriage.”] — By a local act (4 Viet, 
c. 16), s. 145, if the driver of any hackney 
carriage shall be found standing or plying for 
hire within the limits of the act w'itliout a licence, 
he shall be liable to a penalty. There is no defi- 
nition of a hackney carriage in the act : — Held, 
that the words "hackney carriage” must be 
taken to mean a carriage exposed, for hire to the 
public, wiietlier standing in the public street or 
in a private yard. Bateson v. Oddy, 43 L. J., 
M. C. 131 ; 30 L. T. 712 ; 22 W. R. 7u3. 

Section 4, sub-s. 1, of the Customs and Inland 
Revenue Act, 1888, imposes a duty upon every 
hackney carriage as thereinafter defined, and by 
sub-s. 3 a ‘‘hackney carriage” means “any 
carriage standing or plying for hire ” : — -Held, 
that an ordinary omnibus running .along a fixed 
route is a “hackney carriage” within the mean- 
ing of the act. Mlckman v. Birch, 59 L. J., 
M. C. 22 ; 24 Q. B. D. 172 ; 62 L. T. 113 ; 54 
J. P. 406. 

Where a conviction alleged that a coach- 
master, not being licensed, did drive and let to 
hire a certain coach and twu coach-horses, being 
wdthin the bills of mortality, and within and 
upon the paved streets of London and West- 
minster, and, in the information on which the 
conviction w^as founded, it wms stated that the 
defendant did drive for hire a certain coach and 
twu coach-horses, wdthin or upon such paved 
streets ; and that the driver conveyed a person 
in the coach for hire wdthiii the limits aforesaid : 
— Hejld, that such conviction could not be sup- 
ported under any of the statutes by which hack- 
ney coaches w^ere licensed or regulated, as it was 
not alleged to be a hackney coach within 9 Anne, 
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HACKNEY OAEEIAGE. 


c. 23, nor was it clriYing for hire with a coach, 
within I Geo. 1, c. 57. C'loud v. lhi)fery, 9 Moore, 
595 ; 2 Bing. 318; 3 L. J. (o.s.) C. P.'l6. 

Plying for Hire.]— A proprietor of an 

unlicensed omnibus who makes no charge for 
fares but receives money as voluntary contribu- 
tions from })assengers, is a person who “ permits 
a carriage to be used as a hackney carriage 
plying for hire” within, s. 45 of the Town Police 
Clauses Act, 1847. CoeJu y. Mayner, 10 R. 467 ; 
70 L. T. 403 ; 17 Cox, C. G. 745 ; 58 J. P. 104, 

A carriage, wliilst on the premises of a railway 
com|>anY, under a contract with them to await 
the arrival of their trains, for the conveyance of 
any passenger by railway who chooses to hire it, 
is plying for hire within the Metropolitan Public 
Carriage Act, 1869, s. 4, and is therefore a hack- 
nev carriage, and must be licensed. Clarke v. 
Stanford, 40 L. J., M. C. 151 ; L. R. 6 Q. B. 357 ; 
24 L. T. 389 ; 19 W. R. 846. S. P., Allen v. Tun- 
hrldye, 40 L. J., M. C. 197 ; L. R. 6 C. P. 481 ; 
24 L. T. 796 ; 19 W. R. 849. 

In a district to which the Local Government 
Act, 1858, applied, a piece of ground adjoining a 
railway station, and belonging to the company, 
metalled and separated from the highway only 
by a gutter, was used as an approach to the rail- 
way station. Private carriages were allowed to 
stand there, but no hackney or public carriages, 
except those of C. ; C,, by agreement with the com- 
pany, having the sole right of standing carriages 
there for the purpose of pijdng for hire. He 
having been convicted in a penalty for allowing 
his carriages to ply there for hire without a 
licence; — Held, that the place was not a street 
within the Towns Police Clauses Act, 1847, s. 3, 
for that the places included by that section in 
the word ‘‘ street ” were places over which the 
public had a right of passage : and that the con- 
viction was therefore wrong. Curiu v. Emlrey, 
42 L. J., M. C. 39 : L. R. 7 Ex. 369 ; 21 W. R. 
143. 

Application by Employer of Driver — Personal 
Attendance of Driver required.] — An information 
was laid by an inspector against tlie defendant 
for imlawfully driving a stage coach without 
having obtained a licence from the Improvement 
Commissioners of Llandudno. Defendant was 
in the employ of a carriage proprietor as a stage 
coach driver." The licensing committee appointed 
by the commissioners passed a resolution requir- 
ing drivers who desired their licences renewed to 
apply to the committee in person. The manager 
of tiie said carriage proprietor applied to the 
licensing committee for a renewal of, amongst 
others, the defendant’s licence. The committee 
refused to consider any application unless the 
applicants attended personally. Ho complaint 
was made against the defendant personally. The 
defendant subsequently acted as a driver with- 
out a licence. The justices held that the defen- 
dant had failed to obtain a licence in consequence 
of the committee refusing to hear his application, 
although they had no complaint against him, 
and that under those circumstances the charge 
was trivial, and they accordingly dismissed it. 
The inspector who preferred the information 
appealed Held, that the justices were wrong 
and should have convicted, for there had been a 
breach of the law, and that the commissioners 
had a right to insist on the personal attendance 
of the applicants, the possession of a driver’s 
licence being a personal privilege. JBanton v. 


Dames, 66 L. T. 192 ; 17 Cox, C. C. 469 ; 56 J. P. 
294. 

Police and Revenue Licences.] — A licence for 
hackney carriages, granted by the commissioners 
of stamps, under 2 &: 3 Will. 4, c. 120, does not 
dispense with the necessity of a licence under the 
Towns Police Clauses Act of 1847, s. 37 ; the first 
being required for the purpose of revenue, the 
second for the purpose of police. Buckle v. 
Wrightson, 5 B. ^ S, 854 ; 34 L. J., M. C. 43 ; 11 
Jur. (N.s.) 280 ; 11 L. T. 341 ; 13 W, R. 92. 

Discretion of Police Commissioner.] — Notwith- 
standing the terms of 6 &; 7 Yict. c. 86, s. 8, a 
commissioner of police may exercise a discretion 
in granting licences to metropolitan omnibus 
drivers and conductors, and may propose such 
questions to them with relation to their applica- 
tion for such licences as he may think proper, 
and is not bound to renew such licences upon the 
bare production of a certificate of the good con- 
duct and fitness of the applicant. Mitcham, E.e 
jmrte, 5 B. &: S. 585 ; 33 L. J., Q. B. 325 ; 10 Jur. 
(N.S.) 1254 ; 10 L. T. 573 ; 12 W. R. 983. 

2. Obsteuction in Steeets. 

Plying for Hire at Place other than a Cab- 
stand.] — A licensed driver of a hackney carriage 
had been convicted under 6 & 7 Yict. c. 86, s. 33, 
of plying for hire elsewhere than at some 
standing or place appointed for that purpose. 
He was the servant of a cab proprietor, who 
was also the occupier of a public-house imme- 
diately opposite to the Putney railway station. 
In front of the public-house, and between it 
and the road, is an open piece of ground, 
part of the land attached to the public-house, 
and private property. Here he stood with 
his master’s cab, and when hailed from the sta- 
tion drove across the street and picked up a fare. 
This place was not appointed by the commis- 
sioners of police as a standing for hackney 
carriages under s. 29 : — Held, that these facts 
did not constitute an ofience under 6 & 7 Yict. 
c. 86, or under 1 & 2 Will. 4, c. 22. Skinner v. 
Usher, 41 L. J., M. C. 158 ; L. R. 7 Q. B. 423 : 
26 L. T. 430 ; 20 W. R. 639. 

The urban sanitary authority of E. made a 
b3’-law that eveiy driver of a hackney carriage, 
when plying for hire, should station his carriage 
on one of the appointed stands. In the city of 
E. there was a square in front of a hotel which 
was not inclosed, and where the public could 
pass freely", except when the hotel-keeper’s car- 
riages stood there, as the square was let with 
the hotel, and used for the hotel cabs standing 
when plying for hire : — Held, that the driver 
when plying for hire there incurred the penalty 
imposed by the by-law, as this place was part of 
the street. Marks v. Fui'd, 45 J. P. 157. 

By an order in council the entire area, places, 
and parts of places comprised within the boun- 
daries of a township were constituted a district, 
for the purposes of the 11 & 12 Yict. c. 63. An 
improvement act empowered the local board from 
time to time to make by-laws for regulating the 
conduct of the drivers of hackney carriages ply- 
ing within the district, and for fixing the stands 
of such hackney carriages. The local board made 
the following by-law : “ That the several places 
in the distriet where painted boards shall from 
time to time be placed by the local board, to dis- 
tinguish them as stands, shall be the stands for 


HACKNEY CAEEIAGE. 


I, 


;i il 




such number of carriages, horses, asses, and mules, 
&c., as shall be mentioned on such boards ; and no 
ilriYer of any such carriage, &c., shall place the 
same on any other than some one of such stands, 
or shall ply for hire in any of the streets or 
places within the district (except on one of such 
stands) under a penalty not exceeding 40^*.” A 
licensed driver was convicted of plying for hire 
off a stand. On appeal, the justices stated that 
it was proved to their satisfaction that he was 
driving a licensed carriage on the beach, within 
the district ; that he got off, and spoke to some 
people, and took them up, having then passed a 
stand —Held, first, that the by-law was_ valid, 
although it did not, on the face of it, specify the 
exact localities where the stands were to be. 
Blaoltpool Local Board v. Bennett^ 4 H. & N. 
127 ; 28 L. J., M. C. 203 ; 7 W. E. 382. 

Held, secondly, that the seashore between 
high and low-water mark was within the dis- 
trict. II). 

Held, thirdly, that the driver was properly 
convicted of plying for hire off a stand. Ih. 

Bemoval of Cabstand.] — A paving act autho- 
rised the commissioners to direct and regulate 
the hackney coach stands within their district : 
— Held, that they might remove a hackney 
coach stand altogether if it obstructed the public 
. street. Bex v. BaioUnson, 9 D. & R. 7 ; 6 B. & 
C. 23 ; 0 L. J. (O.S.) M. 0. 16. 

3. Peopeietor and Customer. 

Negligence of Driver — Liability of Registered 
Proprietor.] — ^Where, according to the ordinary 
law, the master of the driver of a hackney 
carriage would be liable for damage caused by the 
' negligence of the driver, an action will lie, under 
the provisions of the Metropolitan Hackney 
Carriage Act, 1843, against the registered pro- 
prietor of the carriage, notwithstanding that, by 
the ordinary law, the driver is not his servant, 
Xing V. Sjmrr (8 Q. B. D. 104) was overruled 
by Xing v. London Improved Cah Co. (23 Q. B. D. 
281). Keeii v. Henry ^ 63 L. J., Q. B. 211 : 

[1894] 1 Q. B. 292 : 9 E. 102 ; 69 L. T. 671 : 42 

W. R. 214 ; 58 J. P! 262—0. A. 

Under the Metropolitan Hackney . Carriage 
Act, 1843, so far as the public is concerned, the 
proprietor of a hackney carriage is responsible 
for the acts of the driver whilst plying for hire, 
as if the relationship of master and servant 
existed between them. Venalles v. SrnitJi (2 
Q. B. D. 279) approved. Xmg v. London Im- 
proved Cah Co., 58 L. J., Q. B. 456 ; 23 Q. B. D. 

281 ; 61 L. T. 34 ; 37 W. E. 737 : 53 J. P. 788— 

C. A. 

The relation of the proprietor and the driver 
of a cab quoad the public is that of master and 
servant ; inter se that of bailor and bailee. 
Where there is no wrongful user of the cab by 
the driver, the proprietor is responsible for his 
negligence. VenaUes v. Smith, 46 L. J., Q. B. 
470; 2 Q. B. D. 279; 36 L. T. 509; 25 W. R. 584. 

A driver, who had no specified time for start- 
ing from or leaving the proprietor’s stables, made 
a short deviation for his own convenience at the 
close of his day’s work and while returning to the 
stables. After such deviation he was again re- 
turning when he ran over and injured the plain- 
tiff : — Held, that the driver was not on an inde- 
pendent journey, and must be considered to be 
in the proprietor’s employ at the time of the 
accident. Ih. 


The plaintiff’s cart and pony were injured by 
a cab plying in the streets of London, owing to 
the negligence of the cab-driver. The defendant 
was proprietor of the cab and licensed to ply it 
for hire. He had let the cab to the didver for a 
w^eekly payment, the horse, harness and whip 
being provided by the driver, with wlunn the 
defendant had nothing to do bevoiid i*ee«‘iving 
money from him : — Held, that under the circum- 
stances there was nothing in the Meti’opolitan 
Hackney Carriage Acts (1 & 2 Will. 4, c. 22, and 

6 & 7 Viet, c. 86), to make the defendant liiible 

for the negligence of the driver. I-ou'l(\s v. ILder 
(6 El. & Bl. 207) and yen(ihle.s v. Smiih (2 

Q. B, D. 279) considered. Xing v, Spurr, 51 

L. J., Q. B. 105 ; 8 Q. B. D. m t 45 14. T. 709 ; 
30 W. E. 152 ; 46 J. P. 198. Sr snpin. 

In an. action against the regisieri'd proprietor 
of a cab for the loss of luggage by a licensed 

driver, it appeared that the driver paid each 

morning a fixed sum for the use of the cal) and 
horse, and was allowed to keep for himself the 
money he received. The cab had ii})on it the 
name of the proprietor, but the ju'oprititor exer- 
cised no control over the driver as to where he 
should ply with the cab : — Held, that, under the 
circumstances, and the 1 & 2 Will. 4, c. 22, and 6 & 

7 Viet. c. 86, the driver was the servant or agent 
of the proprietor, with authority to make con- 
tracts, on which the proprietor w^as lialjle ; and 
therefore the action was rightly bronght against 
him. Po ivies Y. Hid er, 6 EL A; Bl. 207 : 25 L. J., 
Q. B. 331 ; 2 Jur. (K.s.) 472. 

Form of Action.] — In an action against a 

cab proprietor, the declaration stated that the 
plaintiff hired the vehicle, and that, in considera- 
tion of the premises, and that the plaintiff with 
his luggage would become a passenger, and of 
certain rew’arcl, the defendant promised the 
plaintiff to carry and convey him and his lug- 
gage safely and securely, and alleged a loss of 
part of the luggage by the negligence of the 
defendant’s servant : — Held, that the declaration 
was sufficient to charge the defendant for a 
breach of his implied duty to use an ordinary 
degree of care, the words ‘‘safely and securely” 
not necessarily importing a more extended lia- 
bility. Boss V. Tlill, 2 C. B. 877 ; 3 I). & L. 788 ; 
15 L. J., C. P. 182 ; 10 Jur. 435. 

A declaration alleged that the defendant, at 
the time of the promise and negligence therein 
alleged, was the owner of a hackney cab at the 
time of the promise conducted by his servant ; 
that the plaintiff at his request hired it of him, 
and the defendant promised to convej’ the plain- 
tiff’s luggage safely, but not regarding his duty 
or promise negligently lost the same Held, 
that the action was founded on contract, and 
that as a sum not exceeding 20Z. was recovered, 
the plaintiff was deprived of costs under 30 & 31 
Viet. c. 142, s. 5. Baylis v. Li/ntott, 42 L. J., 
C. P. 119 ; L. E. 8 C. P. 345 ; 28 L. T. 666. 

Award by Magistrate against Driver — Bar to 
Action against Proprietor.]— An award of com- 
pensation by a magistrate against the driver of 
a hackney or metropolitan stage-carriage upon 
an information for furious driving under 6 & 7 
Viet. c. 86, s. 28, is a bar to a subsequent action 
against such driver’s emploj^ers by the party 
injured in respect of his injixries. Wright v. 

, Londo)i General Omnihus Co., 46 L. J., Q. B. 

, 429 ; 2 Q. B. B. 271 ; 36 L. T. 590 ; 25 W. E. 
647. 




If the party injured accepts such compensa- enforceable. BooUng y, Jones, iO Jj. J., M. 0. 
tion he is barred from further proceedings, even 19 ; L. R. 6 0. P. 29 ; 23 L. T. 739 : 19 W.' R.' 
where he did not lay the information or, in the 227. 

first instance, request the magistrate to award « , ■r^ 

compensation. Ih . Pbopribtob and Driver, 


4. Driver and Customer. 

Refusing to Drive.] — Under 10 Geo. 3, c. 44, 


5. Proprietor and Driver. 

Injuries Due to Bad Horse.] — When a cab- 
driver hires from a cab proprietor a horse and a 
cab at a certain sum per day, the relationship of 
master and servant does not exist between the 


s. 7, a justice of the peace, after convicting a proprietor and the driver so as to deprive the 
hackney coachman for refusing to go with his ‘iriver of his remedy for personal injuries sus- 
coach, might immediately commit him to the f^^'i^^ed by him, by reason of the proprietor hiring 
house of correction if he did not pa}^ the penalty. a horse not reasonably fit and safe to 

V. AMhiffton, 4 Term Rep. 447. <^irive, and notice of action, under 6 & 7 Viet. c. 86, 

A hackney carriage whilst on the premises of not^necessary in such a case. CrMo^is v. 

a railway company by their leave for the accom- Standon, 16 L. T. 497. 

modation of passengers by their trains, is not plaintiff was the driver of the defendant’s 


a railway company by their leave for the accom- 16 L. 1. 497. 

modation of passengers by their trains, is not plaintiff was the driver of the defendant’s 

plying for hire in any street or place within the which he paid 186*. a day, and kept the 

meaning of the Hacknev Carriage Acts, 1 & 2 remainder of what he earned for his own benefit. 

' " ' The plaintiff could do what he liked with the 


Will 4, c. 22, s. 35, and 16 & 17 Yict c. 33, s. 17, 


and the driver of such carriage cannot under during the day, and was not under the con- 
those acts be compelled to convey any person defendant. In an action by him 


desirous of hiring it. Case v. Storey, 38 L. J., 
M. C. 113 ; L. E."4 Ex. 319 ; 20 L. T. 618 ; 17 
W. R. 802. 


against the defendant for an injury sustained by 
reason of the plaintiff having been supplied with 
a vicious and unmanageable cab horse, it was 


The word “place” in s. 17, sub-s. 2 of the proved that the horse supplied had never before 
London Hackney Carriage Act, 1853, means any driven in a hansom cab, and was fresh 

place to which the driver of a hackney carriage froui the country. The jury found for the plain- 
is required by a fare to drive where he can gain court discharged a rule to enter the 

admittance, even though such a place may be ‘'’'^rdict for the defendant : — Held, on appeal, that 
private property, as, for instance, a railway must be a new trial, and the jury ought to 

/?/.! T T T> ns . he nskftd whnthpv nr nnt. thn nlm'nti+F fnnlr 


station. Xtj) 2 )ins, Ex 66 L. J., Q. B. 95; 

[1897] 1 Q. B. 1 : 75 L. T. 421 ; 45 W. R. 188 ; 
18 Cox, C. C. 459 ; 60 J. P. 791, 

Fare — Hon-payment — Civil Debt — Towns 


be asked whether or not the plaintiff took the 
risk upon himself. Foioler v. Lock, 43 L. J., 
C. P. 394, 11. ; 30 L. T. 800— Ex. Ch. 

The plaintiff was the driver of the defendant’s 
cab, for which he paid 18s. a day, and kept the 
remainder of what he earned for his own benefit. 


Police Clauses Act.l^A cab fare is a civil debt The plaintiff could do what he liked with tlm 
and upon coni|;ffaiixt by a cabman under s. 66 of during the day, and was not under the con- 
the downs Police Clauses Acd, 1847, the justices defendant. In an action by the 

have no power to order the defendant to be plaintiff against the defendant for an injury 
imprisoned in default of payment of the sum gi^istained by reason of the plaintiff having been 
ckimed and costs. Beg.Y, Ker swill, b4 L. J g^ppPed with a vicious and unmanageable cab 
M. C. /O ; 1189;)] 1 Q. b. 1; lU 1\. i/b ; /i fiovep, I’t was nrovpd that the horse sunnli ad had 


nV‘ rrd r’ . fo’. -q borse, it was proved that the horse supplied had 

T P ^ ' never before been driven in a hansom cab, and 

J. P. 34^. fresh from* the country. The jury found 


■ Extra Persons.] —The 16 & 17 Yict. c. 127, 


specially that the horse was not reasonably fit ; 
that the plaintiff did not take upon himself the 


s. 14, provides that when more than two persons horse being reasonably fit ; that the 

shall be earned inside any hackney carnage or (defendant did not take reasonable precautions to 
cab drawn by one horse only, a sum of^ 6cL for g^ppiy a horse reasonably fit, and that the horse 
each person shall be paid for the whole hiring, in were intrusted by the defendant to the 

addition to the fare dmected to be paid for two plaintiff as bailee and not as servant ; whereupon 

pemons under 16 & 17 A ict. c. 33, and that tw’o verdict was entered for the plaintiff : — Held, 

children under ten years of age shall be con- finding of the jury amounted to a find- 

sidered as one adult person : Held, that it two negligence in the defendant, and a rule to 

children under ten jears of age are earned in fi^g verdict for the defendant was refused, 

excess of two persons, they shall be counted and y. LoeJi, L. R. 10 G. P. 90 ; 31 L. T. 844 ; 

paid for as one adult ; but that if one child only 23 R. 415. 
be so conveyed in excess, he shall still be con- 
sidered as an extra person within the meaning of Proprietor Indorsing licence— Action for.]— 
the act, and jiaid for accordingly. M7‘ton v. By 6 & 7 Yict. c. 86, s. 8, the registrar is em- 
Jo?ies, 8 L. T. 241 ; 11 . R. 5/3. powered to grant a licence to parties to act as 

drivers of hackney carriages. By s. 21, the 

Hotice of.] — Under 32 & S3 Yict. c. 115, proprietor of every such hackney carriage “ who 

a secretaiT of state made an order that the ap- shall permit or employ any licensed person to 
plication for a licence for a hackney carriage act as driver, shall require to be delivered to him, 
should specify the proposed fares ; that the and shall retain in his possession, the licence of 
carriage should be examined and numbered ; sucli driver, whilst such driver shall remain in 
that a licence specifying the nnmber and the his service.” In an action by a driver of a hack- 
fares should be granted ; and that such fares ney carriage against the proprietor, for defacing 
should be put on a flag on the carriage ; and his licence whilst so retained in the possession of 
provided a penalty for breach of the order : — such proprietor, the declaration alleged that the 
Held, that the order was valid, and the penalty defendant “wrongfully and unjustly wrote in 
for not having a flag inscribed with the fares ink, in and upon the licence, certain words, pur- 
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porting to . give, and being intended to give, a 
character of the plaintiff, as an improper person 
to act as a driver of hackney carriages (that is to 
say, ‘ Discharged, having been guilty of the most 
reckless, careless act ’) ” : — Held, that case was 
the proper form of action, and that it was un- 
necessary to allege that the defendant “ mali- 
ciously” wrote the words. Hurrell v. Ellis ^ 2 
C. B. 265 ; 15 L. J., G. P. 18 ; 9 Jur. 1013. 

A proprietor of a metropolitan public carriage, 
employing a licensed conductor, is not justified 
in writing on his licence, deposited with him pur- 
suant to 6 & 7 Tict. c. 86, s. 8, the ground on 
which he discharges the conductor. Rogers v. 
Maemmara^ 14 C. B. 27 ; 2 C. L. B. 569 ; 23 
L. J., C. P. 1 ; 17 Jur. 1166 ; 2 W. E. 19. 


— — Eight to Notice of Action.] — To entitle 
a person to notice of action under 6 & 7 Viet. c. 
86, s. 47, on the ground that he bona fide be- 
lieved that he was entitled under that act to do 
what he did, the belief must not only be bona 
fide, but also reasonable ; and, therefore, where 
the act gave a cab-proprietor power to summon a 
cab-driver before a magistrate for any miscon- 
duct, and the proprietor, instead of doing so, 
made an indorsement on the driver’s licence, 
which had the effect of depriving him of employ- 
ment as a cab-driver : — Held, that the proprietor 
was not entitled to notice of action, on the 
ground that he believed that he was putting the 
law in motion. Heath v. Breioer, 15 C. B. (N.s.) 
803 ; 9 L. T. 653. 


Jurisdiction of Magistrate — “Matter of 

Complaint.”] — The addition of a name on a cab- 
driver’s licence to the entries required by the 
London Hackney Carriages Act, 1843, to appear 
thereon, is a “ defacing ” of such licence, and is 
a “ matter of complaint ” between the cab-owner 
and cab-driver which a magistrate has jurisdic- 
tion to entertain ; and on evidence that the cab- 
driver has been prejudiced by such defacing, the 
magistrate can assess damages. Korris v. Blrch^ 
64 L. J., M. C. 91 ; [1895] 1 Q. B. 639 ; 15 E. 
222 ; 72 L. T. 491 ; 43 W. E. 271 ; IS Cox, C. C. 
123. J. M. 


HANDWRITING. 


See EVIDENCE. 


HARBOURS. 


See SHIPPING. 


HAWKER AND PEDLAR. 


Atf^MAEEETS AND FAIES. 


HEARSAY. 


See EVIDENCE. 


HEIR-AT-LAW. 


Definition.] — An heir apparent is lie wdio, if 
he survives his ancestor, musf succeed ; an heir 
presumptive is he who, although heir if the 
ancestor dies presently, may be caisted by the 
intervention of a nearer title. A/O)//., Lotft, 
273. 

A child born in Scotland of pnreuts (Imniiuled 
there, who at the time of his birth were imt, mar- 
ried, but who afterwards intermai’ried in Scotland 
(there being no lawful iin})edimeiir to tlieir tnar- 
riage either at the titne of the birth oi* after- 
wards), though legitimate by the law of Scotland, 
cannot take "as heir lands of his father in Eng- 
land. Birt/whistle v. VardilU 7 Cl. 6c 1'. 8;j5 ; 9 
Bligii (n.s.) 32 ; West. 500 ; 4 Jur. 1076. S. 0., 
nom. Doe d. Birtwhistle v. Vardllh 2 Scott 
(K.R.) 828 ; 6 Bing. ( 2 t.C.) 385— H. L. (E.) 

All ante-nuptial son, born in Scotland, of 
Scotch parents, who became legitim atised ac- 
cording to the law of Scotland by the suljsequeiit 
marriage of his parents, settled in England and 
purchased freehold property there. The son 
died intestate and niimarriecl, leaving his father 
surviving him ; — Held, that the father was in- 
capable under 3 6c 4 Will 4, c. 106, s. 6, of 
inheriting real estate from his son, although the 
son was legitimate by the law of England as to 
his personal estate, and the property, therefore, 
escheated to the crown. Don's Estate. In re, 4 
Drew. 190 ; 27 L. J., Ch. 98 ; 3 Jur. (n.s.) 1192 ; 
5 W. E. 836. 

“ Heirs ” in ecpiity, is construed according to 
the nature of the subject to which the word has 
reference. Cllttlngs v. McDermott, 2 L. J., 
Ch. 212 : Varne v. Henderson, 1 Jac. 6c W. 388, 
n. ; 21 E. E. 193 : Ha yes v. Hayes. 6 L. J. (O.S.) 
Ch. 141. 


Heir Male.] — Whoever will take as heir 

male by purchase must be both heir and male. 
Groymre v. Xoohe, 1 Wils. 30. 

Qumre, whether a person may take a,s heir 
male of the body, without being heir generally. 
IF/iZs V. Palmer, 5 Burr. 2615 ; 2 W. Bl. 687. 


Disinheriting.] — An heir cannot be disin- 
herited but by the express words of a will, or a 
necessary implication of law. liOfft, 396. 

S. P., Denn d. GasJdn v. Gashhi, Cowp. 657 ; 
Right d. Mltehell v. Sidehotham, 2 Dough 759 ; 
Thomas d. Evans v. Thomas, 6 Term Eep. 671 ; 
3E. E. 40. 

Wherever land, or any interest in land, which 
would descend to the heir-at-law, is devised for 
purposes which the law will not permit to take 
effect, the heir-at-law shall have the benefit of the 
interest so devised as undisposed of. The heir- 
at-law takes whatever is undisposed of. not by 
force of the intent, but by the rule of law. 
Tregonwell v. SydenJiani. 3 Dow, 194 ; 15 E. E. 
40. 


Fraud on Ancestor.]— The heir-at-la'w may 
HEALTH (PUBLIC). maintain a bill to set aside a sale fraudulently 

entered into with his ancestor, Bella mv v. 
See LOCAL GOVEENMENT-METEOPOLIS. Saline, 2 Ph. 425 ; 5 L. J., Ch. 36. 
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Fraud by Ancestor.] — A person who lias sold 1 On a hill by purchaser to redeem a prior inort- 


an estate under circumstances whiclr entitle him gage, the heir who had taken assignment of the 
in equit}^ to have the sale set aside, has in the mortgage to a trustee, and was made a defendant, 


estate an interest of such a nature as to be cannot avail himself of the advantage as resist- 
devisable ei^en by a will made before the passing ing an application to the court for its assistance : 


of the Wills Act. Gredey v. 3£imsley^ 4 De Gr. & J. he must make himself ah actor by filing a cross 
78 ; 28 L. J., Ch. 620 ; .5 Jur. (N.s.) 583 ; 7 W. bill, if he seeks to impeach the title ; and "where 


the legal estate is outstanding in a trustee, the 


Purchase by a solicitor for his client set aside court will not in such a case remain neuter, nor 
under the circumstances on a bill filed two years content itself with awarding a perpetual injunc- 


after the death of the solicitor, and nearly tion, but. will determine the right definitively, 


eighteen years after the death of the client. Ih. the refusal to make a decree ascertaining the bene- 
ficial interest being inconsistent with the nature 


Heir Tenant for Life— Maintenance— Incum- of trusts. Scott v. JDwibar, 1 Moll. 442. 


hrances.] — Tenant for life is bound to keep down Party impeaching a transaction by which. 


the interest of debt, but being an heir-at-law, an extension of an existing interest was granted, 
not otherwise provided for, is, as against the is not entitled to lie by until the original term is 


remainderman, entitled to a maintenance, expired by efflux of time, before he proceeds 
Burges v. 2Iaio'bey. Turn. R. 167 ; 24 R. R. 9. effectually to question the additional interest ; 

and that whether it was in the form of a 
Mesne Profits.] — Bill for account of mesne present conveyance merging the original term, or 
profits does not lie by heir as such merely, unless an executory contract to take effect at its ter- 
there is some impediment at law. Pulteney v. mination, to the injury of the other party, and 
Warren, 6 A^es. 89 ; 5 E. E. 226. the mere lying out of his money, for a great 

Upon a devise to trustees in favour of a cor- length of time, will be so accounted. Ih. 
poration to be thereafter formed for a good The purchaser of reversion subject to leases, or 
charitable use, valid under the Statutes of Mort- estate charged with annuity, does not thereby 
main, the heir has no right to the rents and acquire the equities the original vendor may 


profits accrued before the devise is carried into have had to impeach the leases or cut down the 
effect. Att.-Gen, v. Bowyer, 3 A"es. 714 ; 4 R. annuity ; but purchaser, if also heir, is not 


precluded from relying on his preferable 


A., being seised of real estate, died, leaving his title as heir, but it must have been put in 
sisters presumptive co-heiresses, his wife being issue. Ih. 


enceinte of a son, born subsequently. The rents 
from the ancestor's death remaining unreceived 


Administration — ^Personal Liability.] 


by the co-heiresses : —Held, that their seisin action by a bond creditor against the heir of an 
being gone on the birth of the posthumous child, intestate, the latter pleaded a false plea, the 


they were not entitled to so much of the inter- court will, after a decree obtained in a suit by 
mediate rents as they had not received before the another creditor, for the administration of 
birth of the heir. Goodale v. Gauythorne, 2 Sm. intestate’s assets, restrain the plaintiff at law 
& G-. 375 ; 2 Eq. R. 936 ; 23 L. J., Ch. 878 ; IS from taking out execution against the assets, but 
Jur. 927 ; 2 W. E. 680. not from proceeding against the heir personally, 

A qualified heir is entitled to the rents and Price v. Bmns, 4 Sim. 514. 
profits of realty of which the ancestor dies 


seised, in fee or in tail, which accrue due between Retainer of Debt by.] — See Execijtoe and 
the death of the ancestor and the birth of the Administeatok. 
ancestor’s posthumous and only child, whether 

such rents be actually received or not. Bioliards Effect of Statute of Fraudulent D 
V. Richards, Johns’. 754 ; 29 L. J., Ch. 836 ; Executoe and Administeatoe. 

6 Jur. (n.s.) 1145. 

^ ^ . -r . M n -1 /"i 


Effect of Statute of Fraudulent Devises.]- 


Costs — In Charity Cases .] — See Ohaeity. 


Conveyance by — Mistake — Confirmation. ] — 

J. S., under the belief that he had the fee simple lu Lunacy.] — See L 

in an estate subject to a life interest in his 

mother, conveyed all his interest to trustees for In Administration £ 

the benefit of his creditors. The conveyance toe and Administeatoe. 
contained covenants for title and for further 

assurance. It turned out that at the time of the Under Trustee Acts. 

convejmnce the mother had the fee simple, which Teustee, 
upon her death descended to J. S. as her heir-at- 

law : — Held, that although no estate passed by lu other Cases.] y 


In Lunacy .] — See Lunatic. 

In Administration Suits.]— Execu- 


Under Trustee Acts.] — SgoT'&vbt and 


In other Cases.] — ^AVhere an heir-at-law 


the conveyance, yet the transaction amounted to is brought by order before the court, though 
a contract for the sale of the specific estate, and there is no resulting trust in his favour he shall 
that J. S., unless he could set aside the contract have his costs. Att.’-Gen. y. Ilaher dashers Co., 
for fraud, was in equity compellable to carry it 4 Bro. 0. C, 178. ^ ^ 

into execution. Smith v. Baher, 1 Y. & C. 0. An heir-at-law, claiming as such, was put "to 
0 223 prove, and did prove, his pedigree, as stated in 

his biE in detail Held, that the court might 
Purchase of Incumbrances.] — A. devised an and ought to decide without a^ jury ; and it 

estate to his heir, who, in his own right, had a appearing that the evidence of heirship was, 

charge on it. The heir bought np an incum- previously to the institution of a siiit, submitted 
brance on the estate amounting to 11,5557., for to the defendants, the trustees, and was such as 
2,000i?. : — Held, that he was entitled to the fuE they ought to have been satisfied with, the court 
amount, as against other incumbrances, on the gave the plaintiff the costs of the suit as against 

•estate. v. 14 Beav; 452. the trustees, including the expenses of the 
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eenealoeioal evidence. Lmwashire v. ZaMasJiire, Bs 
1 De G. & Sm. 288 ; 11 Jur. 1024. Affirmed 2 Et 
Ph. 657 ; 17 L. J., Ch. 270 ; 12 Jur. 363. 

A. B. co-ntracted to purchase real estate or 
C. D., but died before completion, intestate. 

C. D. filed a claim against the infant heir and 
the administratrix of A. B. for a resale of the 
estate, and the application of the pinceeds m g, 
Dayment of the purchase-money and the ex- 
peLes -.—Held, that the costs of the heir were to 

L paid by C. D., and added to his own. Popple Ti 

y. Mensooii 5 Be G. & Sm. 318 ; 21 L. J., Ch. 

311 

It is the habit to give costs to the heir-at-law, P] 
because the purchaser would object if he was 
absent, but he is not necessarily a party to a 
bill e g by the devisee of the inheritance in 
trust to ’sell, for specific performance of a con- 
tract to purchase. Nicholson v. Palhiner, 1 
U/toll 5 o 5 

Where the bill Was filed to recover the amount 
of a iudgment debt out of the real and pers^onal 
estates ofthe conusor :-^Held, ttiat the defendant, 
who was a minor, and the heiress-at-law oi the 
conusor, was not entitled as against the plaintin: 
to the costs of putting in an answ^er. Downes v. 
IPoqmi^ 2 Ir. Eq. K. 112. 

Where a bill was filed in this court by the 
conusee to recover the amount of a judgment to , 
which the real and personal representatives ot 
the conusee were made parties : Held, that the 
defendants, co-heiresses at law of the conusee, 
who by their answer did not claim any interest 
in the premises affected by the judgment, were 
not entitled as against the plaintiff to. their costs 
of the suit, but only against the surplus fund 
arising from the sale of the premises decreed to 
be sold. Bntherforcl y. Cottnam, 8 Ir, Eq. B. 
391. 

De ventre inspiciendo.] — Heir apparent can- 
not have a writ of de ventre inspiciendo in life 
of ancestor. Duvsley (^LotcT) v. Bevheley^ 6 \ es. 
260 ; 5 B. B. 285. . 

Writ granted to three sisters, co-heiresses ot 
an intestate, whose widow declared herself with 
child. Alseougli, Ex parte, 2 P. Wins. 591 ; 

Moseley, 391 ; *2 Eq. C. Ab. 780. 

The effect of writ de ventre inspiciendo, 
decreed upon a bill in equity, where a sum of 
money was devised to a charity on the death of 
A. without issue : A. dying and leaving a widow 
of ill-fame, who pretended to be with child. 

n. 

Held to be a writ of common right, being to 
secure the next heir from a fraudulent and 
supposititious birth ; and lies for a tenant in tail, 
because at the time it was first allowed an estate 
tail was a fee -simple conditional. Ih. 

A widow being admitted to be with child, the 
court will fix a place agreeable to both parties, 
where she shall be till delivered, and where the 
heir may, from time to time, at proper seasons, 
and on notice, send women to see her, and to be 
present w’hen the child is born, and in such 
cases, no need to execute the writ in a strict 
manner. Ih. 

A writ de ventre inspiciendo is always applied 
for by petition. Bellett^ Ex parte ^ 1 Cox, 297. 


Estate Settlement — Shelley’s Case, 

Bule in— Will. 


Devise to Heir.] — See Will. 

Election by Heir.] — See Election. 

Exoneration of Mortgaged Property. 

Exeoutoe and Administratoe. 

Resulting Trust.] — See Conversion 
Trusts. 

Discovery and Inspection of Deeds.]— .Sae 
Peactice. 

Se.e also Teust aud Teustee— Vendor and 

PURCHASER. 


HEIRLOOMS. 

See SETTLEMENT. 


HEIRS EXPECTANT AND 
REVERSIONERS. 

See FRAUD. 


HERIOT. 

See COPYHOLD. 


HIGHWAY. 

See WAY. 


HIRING. 

Contract .] — See Baidhent. 
Custom as to.] — See Custom. 


HOMICIDE. 

See CRIMINAL LAW, 


JX writ) ALc vcntac 

for by petition. Bellett, Ex pai'te, I Gox, 227 , HORSE# 

EstabUsMng WiU and Issue Devisavit vel Sale of.]— Nee Sale op Goods. 

non.]— &e Will. Stealing .] — See Criminal Law. 

limitations to Heirs or Heirs of Body.]— Nee Hiring.]— Nee Bailment. 
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HOSPITAL. , 1 

Foundation.! — lu-fore oO Eliz. c. .5, hospitals 
could only })o I'oiiihkid by royal iiccnco orletters- 
])aiont : by that act tliuy ir.iyht be incorporated. 
Ih bliu, l)tit bc'fore the sessions of parliament, 
Ih f()imde<l a hoy>ital for licdesmen, and made 
ordinances for thi.ar regidation. in which the 
■fooi'foes of the liosoital were spoken of. The 
bedesiiieii were, in eii'ccf, ap[)oin1ed during good 
behaviour : — Held, that a legad foundation of the 
hosiiital might, be [tresuined, either by licence or 
let.! ers'pn tent, no! necessarily investing the 
bcde.smen with ti corporate character ; and they 
were entitled to a. separate e'[nitable estate of 
freehodd in their resjjcctive nunns. Sliti^uori 
V. if7/A*.bas‘0/y 1 Lutw. iteg. CJas, 168; 7 Man. & Gf. 
50 ; 14 T.._ J,. C. P. 49. 

The 39 Eliz. c. 5, enables “all and every per- 
son and persons ” to found hospitals for the poor 
and to incorporate them. A municipal cor. 
poratioii is included in the words “ever}?' person 
and persons,” and may exercise the powers given 
bv the act. ^^ivcadle Corporation v. Att.- 
Gen,, 12 CL & P. 402. 

Trustees of.] — The hospital of St. John, with 
the chapel of St. Michael annexed, at Bath, is an 
eleemosynary and not an ecclesiastical founda- 
tion ; and as the onl}?- religious duties wdiich the 
trustees of it have to perform, are, first, to ap- 
point a clergyman of the Church of England in 
priest's orders to the incumbency of the chapel ; 
and, secondly, to keep the chapel in repair, they 
need not be members of the Cliurch of England. 
Att.-fMn. v. St. Jolurs Ilospital, Bath, 45 L. J., 
Ch. 420 ; 2 Ch. D. 554 ; 34 L. T. 563 ; 24 W. R. 
913. 


Eight to Present to Living.] — Where a hos- 
pital for the relief of the poor, needy, and im- 
potent people is duly incorporated, and consists 
of a master and tweh^e poor brethren, and the 
advowsoii of a living is con veyed to them to hold 
to the use of the master and brethren, and their 
successors for ever, the right to nominate to the 
living belongs to the majority of the entire body 
of master and brethren, and the master’s con- 
currence in the act of the majority is not neces- 
sary. Beg. y. Kendall, 1 Q. B. 366 ; 4 B. & D. 
603 ; 10 L. J., Q. B. 137. 

Where the majority has nominated the party 
at a meeting, and the master refuses to put the 
common seal to a presentation, the court wall 
compel him to do so by mandamus ; and if the 
master, in his return to the writ, merely insists 
on his right to withhold his consent, and to re- 
fuse to seal it, he cannot object that there was 
no corporate resolution under seal ; or that the 
writ insufficiently states his custody of the seal ; 
or that no presentation has been actually ten- 
dered to him for signature ; or that the majority 
having only voted for the prosecutor of the writ, 
may retract their resolution. And it is no answer 
to the writ that there are visitors appointed b^^ 
the founder, to whom disputes between the 
master and brethren are to be referred. Ib. 

Exemption from Land-Tax.] — The 38 Geo. 3, 
c. 5, s. 25, does not exempt hospitals subsequently 
built from land-tax ; nor crown lands subse- 
quently acquired by the crown. Colohester 
{LorS) V. Kewnep, 36 L. J., Ex. 172 ; L. R. 2 Ex. 
253 ; 16 L. T. 463 ; 15 W. R. 930-~Ex. Ch. 


An hospital which was erected before the 
passing of 4 Will. & Mary, c. 1, imposing a land- 
tax, and the site of which wms exempted from that 
tax by 38 Geo. 3, c. 5, ss. 25 and 29, was by a 
decree by the court of chancery removed to 
another site, and the old site was discharged from 
the charitable trusts to which it was then subject : 

■Held, that the removal of the hospital and 
secularisation of the site did not remove the 
exemption from land-tax conferred on the site 
as “land belonging to a hospital before the 
fourth year of William and Mary,” by 38 Geo. 3, 
c. 5, s. 29. Cox V. RahhiU, 47 L. J., Q. B. 
3S5 ; 3 App. Gas. 473 ; 38 L. T. 430 ; 26 W. R. 
483. 

Eight of Members to Vote.] — A hospital, con- 
sisting of a master and three ancient brethren, 
w'as incorporated, and by the terms of its con- 
stitution, as afterwards regulated by statute, its 
revenues derived from lands vested in the cor- 
poration, were received by the master, who 
annually, after paying thereout taxes and other 
outgoings and reserving one-third to himself, 
wms to pay 25L to each of the three ancient 
brethren, 70L to the chaplain, and after reserving 
a balance, not exceeding 60L, to meet current 
expenses, was to divide the residue between 
certain other brethr n called “jmunger brethren,” 
wdio were added to the number of the brethren 
from time to time, as the revenues of the charity 
increased, but no younger brother was to take 
under such division more than 25L, and the 
surplus, if any, was left to accuniulate until 
further additional brethren were appointed : — 
Held, that the younger brethren had no equitable 
estate in the lands of the hospital, and that, the 
annual payment to which they were entitled not 
being a rent-charge, nor a free tenement within 
8 Hen. 6, c. 7, they were not entitled to the 
county franchise. Simey v. Marshall, 42 L. J., 
a P. 49 ; L. R. 8 C. P.' 269 ; 27 L. T. 581 ; 21 
W. R. 123 ; 2 Hopw. & C. 1. See also Simpson 
V. Wilkinson, supra, and Election Law. 


Effect of Mortmain Acts.] — A lady, during her 
illness, gave a sum of money to trustees to 
establish a fever hospital. The money was 
invested in their names, and they executed a 
trust deed declaring that they held the money 
for the purpose of establishing (after the decease 
of the donor) a fever hospital. The donor, who 
knew nothing of the execution of the deed, died 
a fortnight after giving the money : — Held, that 
the gift came within 9 Geo. 2, c. 36, and was 
void. Hawkim v. Allen, 40 L. J., Ch. 23 ; L. R., 
10 Eq. 246 ; 23 L. T. 465 ; 18 W. R, 748. 

And see Charity. 

Liability for Expenses.]— If a builder does 
work at an intended hospital on the order of the 
physician and surgeon, they being announced to 
deliver lectures there, and being members of the 
provisional committee, such builder is not bound 
to look solely to the funds of the hospital for 
payment, but may sue the persons who gave the 
order, unless he was distinctly informed that 
the dealing wms to be on the terms of looking for 
payment to the funds of the hospital only. Plnli 
V. Scudamore, 5 Car. & P. 71. 

The subscribers who attend a committee for 
managing the concerns of a hospital, are liable 
to the creditors of the hospital ; and the proper 
question for the consideration of the jury is, 
whether the defendant had so acted as to induce 
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hospital. 


the plaintiff to believe that he was 
defendant and the other members of ^the com- 
mittee for payment. Burls v. Smith, o M. & P. 
735 ; 7 Bing. 705. 


procedure. 

a. Notice, 016. 

?/, Examination, 617. 

c. By Action, 618. 

d. By Summary Proceeding? 


When a Nuisance.] — The Metropolitan Poor ^ j-iu-s^DiiiiiD Court. — See Court 
Act 1867 (30 Viet. c. 6), authorises the formatio 

of districtAnd district asylums for STATUTORY LIABILITY FOR II 

cure of siotand infirm poor, creates coipoiations a. ^TAlUIuni 

SlnC'CloSr^^^^^^ the Riot CDama,es) Act, ISSr 

But it does not, by direct and ^ s^b-s. 1, of the KioBf Damages) Ac, , 

visions, order to be limited to applv to a pnyao 

+UaYn a mnsance IS cieatcd to tiie mju > ^ _ i/,-./,..,,,!;)/;///??. f^dicc llcci 


poses of the act, and makes the rates ot pansn^^ Place.]-l’he " p( 

and unions and tumultuously assembletl toL 

But it does not, by direct and s,,b-s. 1, of the BioBrDaimiges) At 

visions, order to be limited to aiiplv to a I'nya 

in doing them, a nuisance is ® “g A Metroj>oUta>i iV? »■.’ J. - 

of the health or property of peison^ 

the neiahhonrhood of the place where the land IS - . 

purchased, or the buildings erected ; it does not Buildings — What are.j— An u 

Lfford to these acts a statutory protection. And inhabited., const rm 

therefore, where such nuisance was found as a for a dwelling-lmu^c, acu 

fopf— Held that the district hoard could not , ^ ^ house, outhouse, (»i b,.ii . t. 

«ef up Che statnh, nor the orders of the poor 22. s. 7. 

law board under it, as an answer to an action, or 3 By. 514 ; 8 B. ic t. ■-■(d , *’ 1,. , . 

to prevent an iniimction issuing to i-estram pe g. j5 3-2_ 

boah from continuing the nuisance. A house, part of Icr of '■ 

A^yhrn District Mamt/ers ^ J-- plaintiff as ^ g"';: ^ 

0. B. 353; 6 App. Cas. 193; 44 L. T. bad , 2J occiipied by his lodgtis^. ni) pm , 

W. R. 617 ; 45 J. P. 664— H. L. (E.) sleeping therein, was 


353; 6 App. Cas.* 193; 44 L. T. 6a3 ; 2J was occiipied by his lodgers^, nti par -ot^ 

617 ; 45 J. P. 664-H. L. (E.) sleeping therein, was a/bvc ln.ig-nome . .t u j iu ^ 

J- protection of the 1 Ceo 1, hi 2, c. a. w 

Wood, 2 Stark. 269 ; 19 R. R. H . . 

— Hustings erected to take the poll a t a c< a i * emu i 

election for members to 

TTrfcnnn¥TPn*P were not a bnilding within a< im-.i. •>, c. i.'. 

HOTCHFUi. BsV therefore, no° action was maiurama ole 

INFANT— PORTION— POWERS— against the hundred for tue 

SETTLEMENT. s^-ieh propeidy by a tumultuous as^em oifo 

Ayre, 3 D. & R. 9{j. 

— - Position of— Evidence.]— In an act uni on 

7 & 8 Geo. 4, c. 31, against a hniulivd. tor t no 
TTOTEL. demolition of a castle by rimer-, tuo piaio in 

See INNKEEPER. -justices at the quarter sessions ior t lie ‘p; * 

which the castle was (lescnlied. as lieing ni . a.u 

huitdred. No proof was given that^ too jUs, sci. 
■" -ndio made those orders were resiaiit> m ..a, 

county Held, that the orders werc^ admissiiilc 
HOUSE. as evidence of reputation, for lhal we pist.ew, 

from the nature of their omcos. must bo ply 

habited House Duty.]— See Revenue. co.gmsant of the 

(f)„ke) ^.'BrcxttmiU -t B. fe Ad. JvS; 1 A.&. 

me, User of.]- -See Name. M. 698 ; 2 L. J., M. C. 47. 

reut.]-to PHIHCIPAL ANB ABENT-YEN- 

AND Purchaser. hundred. The defemlanrs at- 

tempted to prove that the town had been ynm 
the earliest period separated from any ^juristlic- 
tion of, or connection with, the atlioiiiiiig huii- 

HOUSE OE LORDS. 

«•]-»> sssrs'c £”,rsS“s 

various oreseiitments during the reigns of Edw. i, 
Edw. 3, and Hen.fi.hy the jurors of the town, 
of deaths within the castle and its preomots , 
HUNDRED. and they produced a charter of Hen 6, whereby 

T r mrt tbe town was made a county ^ Jr ® 

Statutory Liability roe Injury to ^g^gtie was specially excepted. Thev 3udge, after 

Premises. recapitulating the evidence, told the ^ury tna 

1. What Premises, 612. the excepting of the castle when r,.t bmflTpd 

0 ^Tnele of Iniurv, 6U. made a county, d d not show m what hun^ 


HOTCHPOT. 

See INFANT— PORTION— POWERS— 
SETTLEMENT. 


hotel. 

See INNKEEPER. 


HOUSE. 

Inhabited House Duty.]— Revenue. 

Name, Dser of.]- See Name. 

Agent.]— 49^6 Principal and Agent— YeN' 
DOR AND Purchaser. 


HOUSE OP LORDS. 

Appeal to.]— See Appeal. 


HUNDRED. 


Premises. 

1. Whdt Premises, 612. 

2. Mode of Inyury, 614. 

W74;n mithtled to MecoveT, 615. 


HUNDEED. 


Tepiitatioii given by the plaintiff was entitled to c 
great weight, and that when things had gone t 
■on two conturies in one uniform course, t 
it was reasonable to infer that that course had ^ 
pro '.'ailed from the earliest period, unless the t 
evidence to tlie contrary was certain. It being c 
o].)je-ctcd tlmt by this summing up too much ( 
■weiglit Avas given to modern reputation, and too s 
little to the ancient docnmeiits : — Held, that the ( 
■direction was proper. Jh. ( 

] 

In Annexed Bistrict.] — By an act of parlia- ( 
rneiit a district was taken out of the county at ' 
iiai’ge. and annexed to the county of a city, and i 
was (Uxrlared. to be member and parcel of the ' 
conn i y of the city, except for certain purposes. If ’ 
a house sit-ucd(j in the annexed district is feloni- 
ously del nidi shed by rioters, the owner may sue ( 
the inhabir;ints of the county of the city for the : 
amoujit of liis damages, under 7 & 8 Geo. 4, c. 31, < 
if sucl’i liabiliry is not mentioned among the ex- < 
■ceptions, although it may' not clearly appear i 
■that the defeiulants could reimburse themselves • 
by a rate which should embrace the annexed 
district. Hit nipli vies v. JJristol, 3 N. &; M. 
74 ; 2 L. J., M. G. S3. 

Mine Buildings.] — Lessees of a mine had con- 
rstructed a wooden trough or an aqueduct on 
piles, for conveying water from a spring at a 
'distance from the mine to a pool of water where 
the mineral was washed after it had been raised 
to the surface, in order to separate it from the 
••earth. The trough ^vas erected as near to the 
mine as the nature of the soil would admit of, 
but neither the trough nor the pool was locally^ 
■connected with the mine : — Held, that washing 
the mineral is part of the business of a mine, and 
that this trough was an erection used in conduct- 
ing the business of a mine, within 7 & 8 Geo. 4, 
■c, 30, s. 7, and 7 & 8 Geo. 4, c. 31, s. 2. BavweU 
T. WinterstoJie Hundred^ 14 Q. B. 704 ; 19 L. J., 
Q. B. 206 ; 14 Jiir. 392. 

Engines.] — The riotous demolition of frames 
■for the manufacture of frame-wmrk lace, was not 
■an offence for which 52 Geo. 3, c. 130, s. 3, gave 
,a remedy against the hundred, for such frames 
were not within the meaning of the word engine, 
as used in that act. Orgill v. Smith, 6 M. & S. 
182. 

Mills.] — The burning of a mill-house, not 
parcel of any dwelling-house, was not felony 
within 9 Geo. 1, c. 22, which gave a remedy to 
the party grieved against the hundred, though 
■within 9 Geo. 3, c. 22, which omitted the reme- 
dial clause. lilies v. Shrewshiiry, 3 East, 457. 

In an action on 41 Geo. 3, c. 24, for demolish- 
ing mills, it was not necessary to allege in the 
■declaration that the offence was committed felo- 
niously. Beatson v. Rushioorth, 2 Marsh. 362 ; 
7 Taunt. 45 ; 3 Price, 48 ; 17 K. R. 537. 

Goods — “ Beginning to Bemolish.”] — ^Where a 
mob, after beginning to demolish and pull down 
;a house, stole flour therein, or forced the owner 
to sell it at an under price, the value thereof 
could not be recovered in an action against the 
hundred on 1 Geo. 1, st. 2, c. 5, s. 6, such stealing 
and robbery being substantive felonies, and not 
■within the offence created by s. 4. Greasley v. 
MimnhoUo?n, 1 East, 636 ; 6 R. R. 354. 

Where a mob attacked a baker’s house, and 
broke the glass and shutters of the windows, and 


compelled him to sell flour at a price named by 
themselves below the marketable value : — Held, 
this was evidence for the jury of a felonious be- 
ginning to demolish the house within s. 4 ; and 
that the plaintiff might recover for the damage 
done to the house, in an action against the hun- 
dred, on s. 6 ; hut not for the value of the flour 
so sold, that not being consequential to the act of 
demolition ; nor could he recover for the value 
of other flour taken and wasted in another ware- 
house distinct from his dwelling-house, on the 
opposite side of the street, of which the lock only 
was burst, that not being a beginning to de- 
molish, (kc., within the act, with the view with 
which it appeared to have been done. Burrows 
V. Wright, 1 East, 615 ; 6 R. R. 351. 

If persons riotously assembled demolished the 
doors and windows of a house, and having thus 
riotously obtained an entrance into the "house, 
destroyed the goods and furniture in it, the hun- 
dred Avas aiiswei'ahle in an action on 1 Geo. 1 , 
st. 2, c. 5, s. 6, for the damage done to the furni- 
ture as well as to the house. BMcUife v. Edm, 
Cowp. 485; 2 Dough 701, n. S. P., Hyde v. 
Cogen, 2 Dough 690. 

In an action against the hundred they are only 
liable for things demolished by the rioters, or de- 
stroyed in the demolition of the house, and not 
for any goods stolen from the premises. Smith 
V. Bolton, Holt, 201. 

Arms.] — Where the leader of a mob, 

having entered a gunsmith’s shop and demanded 
arms, was detained, and tlie mob then declared 
that unless he Avas released they AAmnld. puli the 
house doAAm, and they did enter and break the 
Avindows, AvindoAA’'-fraines, kc., and for tliat pur- 
pose used some of the arms found in the shop, 
and carried aAvay others : — Held, that this Avas 
evidence of a purpose to demolish the house, and 
that the owner might recoAmr against the hun- 
dred a reparation in damages for the injury done 
to the house itself, and to the arms actually used 
in the act of demolishing ; but that he Avas not 
entitled to recover for the value of the arms 
carried aAvay, that being a substantive and dis- 
tinct felony, and therefore not Avithin 1 Geo. 1, 
st. 2. c. 5. Bechiolth v. Wood, 1 B. & Aid. 487 ; 

2 Stark. 262 ; 19 R. R. 360. 

2. Mode of Injury. 

Object and Intention of Rioters.] — A hundred 
was not liable in an action for damages, brought 
by the person injured, by a mob beginning to 
pull doAvn his house, unless the riot Avas of such 
a kind as to amount to felony within 1 Geo. 1, 
st. 2, c. 5 (Riot Act). Held v. ClarUe, 7 Term 
Rep. 496 ; 4 R. R. 505. 

In an action against the hundred on. 57 Geo. 3, 
c. 19, s. 88, to recover damages for an injury 
done to a private dAvelling-house by a mob, it 
was not necessary to show that the object of 
such mob was seditious, Clarke v. Burdett, 2 
Stark. 504. 

A house damaged by rioters is not “ feloniously 
’ demolished wholly or in part” so as to entitle 
: the person damnified to compensation from the 
i hundred under 7 & 8 Geo. 4, c. 31, s, 2, unless 
; the rioters when attacking the house had an 
} intention wholly to destroy it. During an elec- 
. tion riot, and before the Riot Act was read, the 
rioters attacked many houses, broke the AvindoAVS 
[ and damaged the walls by throwing stones, and 
L stole tobacco from a house so damaged ; — Held, 




iiiipii 


HUNDEED. 







that there was no evideiiceof felonious demolition I by ilv‘ <■'" 

for which the hundred was hahle ^ ^n pen^te - erty iu a h.mso of eo 

the persons damniae<t M “ 'on^tas to the county was vested nc 

V. ^« »/«•», 5U L J. M. C. 141 ; 7 Q. B. 11. -hi , lo 1 ,^. Voters. Ond. 

45 L. T. 42 ; 4.5 J. P. 798. „ 


wuulu LUC r 

loiEnng to tbe county was ^X‘stL■< L i-). i ht < 
tiou of the house hy riotcis. . /?- /a// 

3 Dough 348. 


Numher of Rioters.]— To support an action 
asiainst the hundred, for damages ® 1 
St. 2, c. 5, for the riotous demolition of a house^ 
it was not necessary 

were assembled at the time. Prinlutv. ■- - 

5 Term Eep. 14. 

“Eiot”-What is.]— The 7 & 8 <>eo \c* 
s 8 not having given any definition of what shedl 
beario^thln^he meaning of 
the common law definition of ^ ^ j 

sorted to, and in such a case i ^y on of ha 


Joint Lessee.]— A person vrho is a joun 
hut a sole occupier of prcmisi-s lclMm(;,u^ 
iured, may maintain, an aciiou 
hundred if he has comiihci wuh t x um 
of the 7 & 8 Geo. 4, c. 31, although tnu i-<-' 
has not done so. Lmoe v. JJro.rfonr. ,> .>. 
550 ; 1 L. J.5 M. C. 1)7. 

Termor or Freeholder.]— If an a. 4 ionjs 1; 
by a termor upon 7 & S (ieo. -h c. oi. 
iiiiury done to his house within ton v on 


sorted to, and in such a case if any from the otfence commit t.h. 

majesty s subjects is tte is a jpe na-n 

terror and alarm to substantiate h. p ^ months have expired, nis e.'.ec 

charge of riot. Reg. v. PlM'pe, 2 M. C O- 2o.. tne ^ 


cnarge or riui.. jny. . . 

S. CC, nom. Reg. v. Langford, Car. 5. M. 60... 

And see CRIMINAL Law. 

“Beginning to Demolish ’’-Interruption.]- 

Proof that the mob, after breaking open thegloL 


not bring a fresh action, fill I 

4 N. & ji. 144 ; 2 A. & E. 3.y.i : 4^ L. .i..y. . . 

A termor, and also the party sci.-ud oi t nh iicc 
hold subject to the term, iiught cacti 
damams against the hiindrotl f‘>r ine injin. 
resulting fiW a felonious burning, 


Pinof that the mob, after brealung open me uuui., from a teiomous unrmou, ; 

teariru*- down tbe window-frames, and doing ^Yieiv possessory and ‘‘"‘tV 

other ^serious damage to the house, was iiitei- £ast)Vo7if(mh ^ 

runted in its proceedings hy a military force, is ; 7 l. J. (O.S.) M. C. 84. 
i •, Q ■hpcn-miim? to aemoiisii 


amuuuL- UL y.. c p <a(. . . 7 . 

Clark Y. mytUiig Hwulrei, d L. A K. 4p , . 
B. & C. 254 ; 2 L. J. (O.S.) K. T>. i ; 2b K. h, 3u i. 

Insurers.]— Where insurers paid the^amnuiit 
of the loss occasioned by the demolitioit 


Sf”” =S SS. ftX-Sg: » 1« o™,.)--... ow.» »*. oi c™ 

presumed ; but if the moh, after committing; such „^f^yoiously destroyed by fire, might niauit,uu an 

mischief, voluntarilyretired without prooeedmpo against the hundretl, under d Gto. 1, c. 

deAlition.it was a question for the jury whgher he had previously 

there was a beginning to demolisK KmgiLord) of his !»]? fi'gC™ 

T. ChamUrs, 1 Stark. 195; 4 Camp. 3.7, 16 ciark Blyfhmg i - ' Vp 11 Tl-f 

E. E. 806. , , , , B. & C. 254 ; 2 L. J. (O.S.) Iv. B. < ; 26 K. E. 3..1. 

In an action against the hundred on 1 Oreo, i, 
st. 2 c. 5, for damage done to a house, the breah- insurers.] — ^^Vhere insurers paid 

in O' k the inside window-shutters, a mudow-sill, occasioned by the demolitioit ot a 

aiKl the wood of the fan-light, was safficient evi- they might maintain an actioii 

deuce of a beginning to pull down, if the mob tiae insured, against the hundred, 

was interrupted and dispersed, while commiDmg ^ gt. 2, c. 5, s. 6. 2Iason v. iSauus- 

these acts of violence, by an alarm of the ap]n’oach 3 Dough 61 . , , 

of the military. Samso7iY. Chambers, 4 Camp. But an insurance office having paid the absiutd 

221. 1 • T the amount of the loss sustained by him 111 con - 

Where the mob, after breaking the windows, ggq^^ence of a demolishing by rioters, sued the 
and doing other damage to the house, retired p^j^^iredors under 1 Geo. 1, st. 2, c. o, s. b, in 
without demolishing it, and without any disturb- names : — Held, by Lord IMaiisficltL 

ance haying been given to their operations, the Willes and Ashurst JJ.,. 

hundred was not liable. Anon., Holt, 203. See (-Bggentientibus, that the office w’as nou entitled 
also Greasleij v. Higginbottoin, and cases supra. recover. London Assurance Co. v. bai nsou} yr 

Burning,] — In an action on 1 Geo. 1, st. 2, c. 5, ^ I^ou^, 
and upon 52 Geo.3, c. 130, against the hundred 4 . Peocedure. 

Held, that burning, though specifically mentioned l^otice 

in a clause of the statute, as distinct from a de- a. iN otice. 

molishing or pulling down, was included in the for.]— The two days allowed by 9 Geo. 1, 

latter terms. Nesham- v. Ai'S^ntrong, 1 B. & Aid. ^ ^2 fQr giving notice of the offence, were 

146 ; Holt, 466. exclusive ofthe day on which the fire happened.. 


4. Procedure. 
a. ISTotice. 


in a Oiciuac VJL — TJ.,-, Tirini 

molishing or pulling down, was included in the for.]— The two days allowed by 9 Geo. 1, 

latter terms. Nesham- v. Ai'S^ntrong, 1 B. & Aid. ^ ^2 fQr giving notice of the offence, were 
146 ; Holt, 466. exclukve of the day on which the happened.. 

PelleiD y. East Wonford, 4 M. & Ly. loO ; 9 L. A 
3. Who Entitled to Becoveb. ; 7 L. J. (o.s.) AI. C. 84. 

Provocation Offered. ]-Where provocation has The notice I' ^ndred,^ for 

= r£,^,rssx>i2; Ss - 

3 Moore, 319 ; 1 Br. & B. 64. 

teA PnAii y. ytrMron, 5 Term Eep. 14. v. OJto^o, Peake’s Add. Oas. 206. 


HXJNDEED. 


To wlient.] — A declaration, in an action on 
d (d'O. 1, c. 22, s. 8, to recover damages against 
the iumdiH'd fur the value of a sack of corn 
ninlickaisly biiiait, alleged that notice of the fact 
was gi\-en wifliin two daj^s to the inhabitants of 
tlic }iarish (instead of the '‘town, village, or 
hamlet," wliich were the words of the act), near 
die niacia ^.hc, : yet, as the law prinia facie 
intern Is every parish to be a vill, unless the 
cauilrary is ^hown. this allegation was sihlicient, 
after veibiet. to sustain judgment for the plain- 
tiiL. but if it had been sliown at the trial that 
tlie pari-l] consisted of several vills, and that the 
notice Inid lieen given to one more distant than 
anotljer, the dereiidants would have been entitled 
b( a verdict, rook v. PlmhUL, 8 East, 178. 

'Wdicro a deelaration upon that act alleged the 
notice of the lire to have been given to the parish 
iintead of to the town, village, or hamlet, as 
rcfiuired by the statute Held, that the objec- 
tion was cured bv the verdict. Heed v. Gainshury, 
■1 I). Ih 250 ; 2 L. J. (O.S.) K. B. 158. 

h. Examination. 

Parties-— Owner or Servants.] — Where the 
-owner of property destroyed by malicious lire 
■gave in his examination on oath under 9 Geo. 1, 
c. 22. it Avas not necessary in order to enable 
him to recover against the hundred that any 
■ other nerson should do so. Hidfe- v. Mthornk 
AL k. M. 185. 

So, the provision that the servants having the 
•care of the premises shoidd do so only applied 
to cases where the owner was away, and had no 
personal superintenderjce of the premises, and 
not to cases where he merely happened to be 
.absent at the Instant when the fire took })lace. 
11 ). 

Where a reversioner sued the hundred for 
damages resulting from a felonious buniing, if 
11,0 servant of his had the care of the premises, he 
was the proper person to give in an examination. 
Pellew V. IFcw/c'/yZ, 4 M. & Ky. 130 ; 9 B. 

.t C. 134 ; 7 L. J. (6.S.) M. C. 84. 

Servants.] — The 9 Geo. 1, c. 22, s. 8, 

required tliat all the servants having the care of 
■property wilfully destroyed by fire should be 
•■examined before a magistrate before the owner 
couki sue the hundred tov damages : — Held, that 
this was not complied with by the examination 
■of the plaintiffs steward alone, who lived at a 
•distance, from the ])roperty burnt, and had 
the general superintendence of it, there being 
•-several lalxmrers employed under him, who 
worked on the spot, and had the actual care 
•of it. Somerset {Build) v. 6 D. & E. 247 : 
4 B. & C. 167. 

The servant or servants who in the absence of 
a master have the general care and superintend- 
••ence of property, and who represent him in his 
.-alisence, and not all who have the special care 
under them of particular parts of the property 
‘Contained in a dwelling-house or manufactory, 
are the servant or servants who by 7 & 8 Gep. 4, 
•c. 31, s. 3, are required, before any action is 
irought against the hundred for damage by 
■rioters, to go before a justice and state upon oath 
the names of the offenders, and submit to exami- 
, nation touching the circumstances of the offence. 

3 B. & Ad. 55C)p L. J., M. C. 57. 

The swearing l^fore a justice to a deposition 
previously prepared is a sufficient submission to 
^examination within the meaning of the act, if 
the justivoe requires nothing further. Ih. 


One of Three Claimants.] — In an action 

on the stat. 52 Geo. 3, c. 130, against the hun- 
dred by several partners in trade, to recover the 
value of premises feloniously destroyed, three of 
the partn ers being p resent wiieii the fact was com- 
mitted but only one giving in his examina tion 
upon oath, without stating that to the best of 
his belief the others had no knowledge of the 
person who committed the fact : — Held, that 
that was not sufficient. Nesliani v. Arm.dr onn. 
IB, & Aid. 146; Holt, 466. 

What it must state — Knowledge of Persons,] 
— In an action against the hundred on 9 Geo. 1, 
c. 22, for damage sustained by the wilful burn- 
ing of the party’s barn, it was a precedent con- 
dition that the party grieved should, within the 
time limited, give in his examination upon oath 
before a magistrate whether or not he knew the 
offender or offenders, or any of them ; and an 
examination on oath, in w4ich the party only 
swore that he suspected that the fact was done 
by some person or persons to him unknown, was 
not sufficient ; still less in support of an aver- 
ment in a declaration that he gave in sucli ex- 
amination, in and by which it appeared that the 
plaintiff did not know the person or persons who 
committed the fact. For non constat by the 
terms of such examination that the plaintiff did 
not know some of the offenders if there were 
several. Thurtell v. Mvtfurd and Lothingland^ 
3 East, 400. 

An affidavit by the owner of premises wilfully 
set on fire, “ that he did not know the person or 
persons who wilfully set fire to his premises,” but 
not adding “ or any of them,” did not satisfy 9 
Geo. 1, c. 22, s. 8, and would not support an 
action against the hundred for compensation. 
Trimmer v. Mutford., 6 D. & R. 10 ; 3 L. J. 
(O.S.) K. B. 158. See also Loire v. Broxtoive, 3 
B. A Ad. 530 ; 1. L. J., M. C. 57. 

An examinant was not, however, bound to 
state mere suspicions entertained by him as to 
the person who committed the offence, unless 
interroaated thereto by the magistrate. Pellno 
V. East Wouford, 4 M. & Ry. 130 ; 8 B. & C. 
134 ; 7 L. J. (O.S.) AI. C. 84. 

c. By Action. 

Befendants — Borough or Hundred.] — Where a 
plaintiff, by mistake, proceeded against the in- 
habitants of the hundred instead of the borough 
of S., in an action for damages by rioters, under 
7 & 8 Geo. 4, c. 31, the court amended the writ 
and subsequent proceedings by striking out the 
word “ hundred ” and substituting the word 
“ borough,” the time for bringing a fresh action 
having expired. Plortmi v. Siawlord, 1 0. & AI. 
773 ; 2 H. P. C. 96 ; 2 L. J. Ex. 274. 

In an action against a bnndred to recover com- 
pensation for injury done by a riotous mob to 
premises wdthin a borough which formed part of 
the hundred : — Held, that the action was pro- 
perly brought against the hundred, and that the 
borough was liable as pa', t of the hundred, al- 
thousfh it came within the provisions of the 5 & 
6 will. 4, c. 76, s. 112. Pirlri/ v. Silford 
Hundred, 11 M. & W. 391 ; 12 L. J.,Ar. C. 118, 

Inhabitants.] — Ad action did not lie 

upon 9 Geo. 1, c. 22, s. 7, against two of the in- 
habitants of a hundred by name ; but must have 
been brought against the Inhabitants at large ; 
and this was a valid objection in arrest of judg- 
ment. Jacliso'71 V. Pearson, 2 D. & R. 439 ; 1 
B. A C. 304 ; 1 L. J. (O.S.) K. B. 119. 




HUNDEED. 


Nature of Proof. an action against the 
hundred to recover compensation for feloinons 
demolition, the same strictness of averment and 
proof is necessary as on a trial of an indictment 
for a felony under 7 & 8 Geo. 4, c. 80, s. 
Bar well v. Winterstolie Hundred, 14: Q. h. /U-i ; 
19 L. J., Q.B.206,;14Jnr.392 

To support an action upon 9 Geo. 1, c. s. 
against the hundred, for the wilful and malicious 
destruction of stacks of corn by fire, it was siit- 
ficient to give such evidence as might reasonably 
induce the jury to believe that the 
and malicious. Reed v. Oai usJmry, 4 D. & h. 

Knowledge of Offenders.] — A declaration, after 
stating the felonious demolition of premises, al- 
leged that the person who went before a justice 
submitted himself to examination, and became 
hound to prosecute the offenders when appie- 
hended, such offenders being then and there 
unknown to the plaintiff, or to the party bound . 
—Held, after verdict, that, assuming any allegu- 
tioii on this point to be necessary under 7 A b 
Geo 4 c 31, this was sufficient, as it could only 
be sustained by proof that all the ofienclew were 
unknown. Btnve v. Broxtowe, 3 b. Ad. ooU , 
1 L. J., M. 0. 57. 


And see supra, col. 618. 

Amount of Compensation.]— Sembk. that, in ^ 
assessing compensation for the demolition of a p 
dwelling-house under 7 & 8 Geo. 4, c. 31, the ^ 
inry ought to consider what snin will be iieces- | 
kry to repair the injury and replace the hnildmg p 
in the state it was when the outrage^ was com- 
mitted ; and not whether the plaintiff was likely > 
to make it his residence, or whether it was suit- 
able for such residence. Newcastle iBiike_) v. 
Broxtowe, 4 B. Ad. 273; 1 N. M. 598; 2 L. J., 

M. 0. 47. ^ ^ ... 

Under 9 Geo. 1, c. 22, where a barn, which 
was the property of the landlord, and the corn 
contained therein the property of the tenant, 
were maliciously set fire to, and burnt, the 
hundred was liable to the extent of 200Z. to both 
parties injured. Adderley v. Ojffoio, Peake s Add. 
Cas. 206. 

Goods lost or Stolen.]— ante, col. 613, : 

614. 

Costs.] — A party aggrieved was entitlexl to 
costs in an action on 9 Geo. 1, c. 22, against 
the hundred, although they, together with the 
damages, exceeded 2U0^. Jaeksun v. C'alesworth, 

1 Term Rep. 71. But see W UMnsun v. Abbott, 
Cowp. 366. 

d. By Summary Proceedings. 

Pormalities.]— To ground a proceeding at 
petty sessions under 7 & 8 Geo. 4, c. 31, s. 8, for 
compensation in respect of felonious injury by 
rioters, the party or his servant must go before 
a justice within seven days after the offence was 
committed, and submit to examination, according 
to s. 3, as well as where an action is to he brought. 
And the court will not grant a mandamus to 
summon such petty se.ssions, where it does not 
appear by affidavit that these steps have been ' 
taken, though the party swears that he duly 
served the "notice required by s. 8. Bex v. 
FolUstooie JJ.,i B. & Ad. 552 ; 1 N, & M.718 ; 2 
M. 0., 41. 

It is not necessary for a party who applies to 
the magistrates for a remedy in respect of an in- 
jury committed against 9 Geo. 1, c. 22, to prove 


that it was committed by a - I’lotous or iniiul- 
tnous assembly, notwitbstaiuluig- the iiitro<Uictioi.j 
of those words in ss. 2 and 4 of 3 b eo. 4. Itcx \ . 

WyUe, 4 L. J. (o.s.) K. B. 07. 

Amount of Compensation.] — Where the 
dama£;es sustained by means of the unlaw 1 u..j 
and maliciously setting lire lo any Uou^e. ,.ani. 
outhouse, mow or stacir ot eorn. w.-m h-s^ ..i.iT. 
m., the remedy by action, given iy . i.eo. 1, c. 
22. s. 7 to the party gn'cvul. was ‘M; 

and a snrninary remedy sub-iUuteu Gv it 0} - 
Geo. 4, c. 33 ; nlthuugh the injury luul ii..t been 
done by a riotous ami tumult iimLsas>ei!!biy ./d'.r' 
V. Somerset JJ., 7 D. A U. 38i) ; 4 o- A 1. 

The 3 Geo. 4. c. 33, s. 2, gave a Mimmaiy 
remedy to the extent nf 3b/. agiiinst the huiulre.L, 
for injuries done to proptufy lo iiotoim m~ 
blies, bn application t<| tlie petty se-tons in tlie: 
mariner therein, prescribed : anti s. < gave an ap- 
peal to the quarter sessions to [jer-oiiyaggriovoo. 
by anything done in pursuance yt tlie tun. 
Where the petty sessi-ms, under a mmta.oe ot Wie 
law, and not upon the merit. - or me e:i-e. dis- 
missed an application under tliis statute lieid, 
that the quarter ses'-ions might enteriaiu an ap- 
peal against their del crnii nation. Rr.r V. j'nrlicr,, 

5 U. A I'l. 434 ; 4 B. A g. o4.>. 

Order as to Levying Money.] — An _orcler 

■ justices under 7 A S Geo. 4, c. 31, ss. /, 14. Ug 

- for the levying of inoneyy upon they nliabii: tints 
‘ of the b.imdred under the Riot Act, directing ihat 

■ the monev, when levied, should be paid inio tm: 
? hands of a banker, subject to their further i.vo er, 

- was had. Rex v. Halfslure, 5 Term Rein 341 
’ >solan, 265. 


HUNTING. 

See GAME— TRESPASS. 

HUSBAND AND WIFE. 

[By E. MANSOX.] 

I. Marriage. 

1. Validity. 

a. Coiitractual Capacity, 625. 

b. Solemuisation. 

i. Formalities generally, 632. 

ii. Banns, 637. 

iii. Licence. 64b. 

iv. Consent of Parent. 642. 

V. In what P]tiees,;iiid before Whoni;, 
642. 

vi. Proceedings against ClergymeB. 
in respect of, 650. 
e. Evidence, 652. 

d. Remarriage after Dissolution, 659. 

2. Fees, 659. 

3. Conditions in Restraint of— See Will. 

4. Legitimacy of Children. 

a. Generally, 660. 

b. Ih'actice* to obtain Declaration, 665. 

c. Evidence on Petition for Declara- 

tion, 669. 

(7. Access, 673. 
h. Suit for NuUity. 

Parties, 679,. 

I 7*. Grounds for. 

i. Pregnancy, 680. 

^ ii. Incapacity, 681.. 
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iii. TDsairitY, (>84. 

iv. Otliev Grounds, 685. 

c. liispoction and Examination of 

Tarties, 6(S5. 

il. r>;jrs to, 687. 

e. lul'ervi'ution of Queen’s Proctor, 689. 
/. .ri'ocnluiu-, {;81). 

g. I'oiujiromisc of Suit, 698. 

//. KITuct oil Covenant to Settle, 694. 

<). A('f id N far 1 )/'(•(( rli of Promise of Marriage, 

a. ^\'lH.‘ll .Maintainable, 694. 

h. (Grounds of Defence, 696. 
e. brant ice, 699. 

(1. Evidence, 7(M). 

7. Jaet if atitoi (f Marriage^ 703. 

8. Marriage Jirorage^ 704. 

9. Colla>^ire aud fyiidiMiand Agreeinents 

Pe.sj)eri*ing. 70 .*). 

1 0. St: a f as of I i 7/c — genera llg. 

a. Control of i-liisbaiid over Person of 
A\'ife, 70S. 

1). Contractual Capacit}^ of Wife. 

i. Since j^larried "Women’s Pro- 

perty Act, 1882... 1053. 1091, 
1103. 

ii. Where Wife jiossessed of Sepa- 

rate Property. 1091, 1095. 

iii. 'Wliere Wife not possessed of 

S ep ara te Property. 

a. Generally. 710. 

b. With Husband. 

a. Ante-nuptial, 712. 
Post-nuptial, 713. 
e. Eight of Voting, 715. 

d. Other Matters, 715. 

11. Pestifution of Conjugal Eights. 

a. ’Demand, 716. 
h. G-i-ounds for Eesisting, 717. 

0 . When Decree will be Granted, 721. 

d. Procedure and Practice, 724. 

e. ileinedies for Disobedience to Decree, 

727. 

f. Custody of Children, 729. 

II. Divouce. 

1. Jurisdietion anid Duty of the Courts 730. 

2. Grounds for Dissolatitoi of Marriage. 

a. Adulter}" of \\"ife, 735. 

Adultery of Huslanid, coupled wuth 
Cruelty or Desertion, 736. 

3. Cruelty, irhat Constitutes. 

a. In Husband. 740, 
h. In Wife. 746. 

4. Desertion^ what Constitutes^ 747. 

5. Pars to. 

a. Generally, 757. 

&. Agreement for Separation, 762. 
e. Condonation, 763. 

d. Connivance and Collusion, 769. 

e. Comluct Conducing to Adultery, 774. 

6. Damages. 

a. In Action for Criminal Conversa- 
tion, 780. 

1). Co-respondent to Divorce Petition, 
against, 781. 

Custody of. and xiccess to.. Children, 
a. Jurisdiction, of Divorce Court, 788. 
Interim Orders, 789. 

c. Access, 790. 

d. Pinal Decree, 791. 

Practice, 795. 

8. Judicial Separation. 

a. When Granted or Kef used, 797. 


7. 


9. Effect of Adultery and Dirorce. 
a. On Property,' 798. 

1). Hanie, 806. 

10. Variation of Settlements and Deeds. 

806. 

11. Protection Orders and Alaintenance in 

case of Desertion, 
a. Protection Orders, 816. 

1). Maintenance i n Case of Desertion, 823, 

12. Alinumy and Maintenance. 

a. Alimony. 

i. Pendente Lite. 

a. When Obtainable by "Wife, 

828. 

b. What Eegiilates Amount 

Payable, 832, 

c. Practice to Obtain, 837. 

d. Commencement and Dura- 

tion of Payment, 843. 

ii. Permanent Alimony. 

a. Generally, S4h 

b. Amount Payable, 846. 

c. Practice to 'Obtain, 852. 

d. Maintenance, 853. 

e. Duni Sola et Casta Clause, 

857. 

f. Enforcing Order, 858. 

13. P roe cedi ngs for. 

a. Petition — General Kules, 860. 

1). Citation, 865. 

c. Appearance, 870. 

d. Answer, 872. 

e. Particulars, 876. 

/. Amendment of Pleadings, 878. 

g. Demurrer, 883. 

h. Abatement of Suits, 884. 

i. Cross Suits, 884. 

j. Withdrawal and Dismissal of Peti- 

tion, 885. 

h. Delay in Prosecuting Suit, 888. 

1. iVttachment and Sequestration, 890. 

m. Intervention of Queen’s Proctor, 892. 

n. Other Interveners, 900. 

0 . Evidence. 

i. Evidence of Petitioner, 902. 

ii. Documentary, 905. 

iii. Proof of Adultery, 906. 

iv. Identity, 910. 

V. Proof of Cruelty, 911. 

vi. Competency of Witnesses, 912. 

vii. Commission and Kequisition to 

Take, 914. 

viii. AflSdavits, 916. 

ix. Proof of Decree, 919. 

p. Co-respondent, 920. 

q. Compromise of Suit, 926. 

r. Trial, 929. 

s. New Trial, 935. 

t. The Decree Nisi. 

i. Genei'ally, 940. 
ii. Makiug Absolute, 944. 

u. Appeal, 948. 

r. Kegistrar, 950. 

10 . Contempt of Court, 951. 

X. Parliamentary Bills of Divorce, 951. 
y. Costs. 

i. Jurisdiction to Award, 954. 

ii. Wife’s Petition, 954. 

iii. Husband’s Petition, 965. 

iv. Of Co-respondent, 968. 

V. Against Co-respondent, 970. 

vi. Of Queen’s Proctor and other 

InteTweners, 974. 

vii. Other Matters Eelating to, 976. 
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Ill, Separation Deeds. 

1. V(dl(lHy of Stljnd(7tums Generally, 981. 

2. Prospeetire Separation, 986. 

3. Consideration — General Legality . 

4. IndemnUy Covenant, 988. 

5. Covenant not to Sue for destitution or 

3Jolest, 990. 

6. PJfeot of, on Property, 992. 

7. Annuity Clause, 995. 

8. ATrangenients as to Children, 998. 

9. Mesumgition of Cohahitation, 1003. 

10. Stdisepnent Adniltery, 1005. 

11. Suing on Deeds, 1008. 

12. Spiecifo Performanee, 1010. 

13. Other blatters delating to, 1012. 

IV. Wife’s Property. 

A. Separate Property. 

1. Generally, 

i. Words sufficient to Create, 1016. 

ii. PoAver of Disposition, 1022. 

iii. Savings of, 1024. 

iv. Separate Trading by Wife, 1027 , 1115. 

V. Property acquired during Separation, 

1029. 

vi. Money at Bank, 1029. 

vii. Statutory Separate Property— Mar- 

ried Women’s Property Acts, 1032. 

viii. Policies of Assurance, 1038. 

ix. Beceipt bv Husband. 1041. 

X. Death of Wife— Bights of Husband, 
1051. 

2. Dealings with, 1053. 

3. desiraint on AyiticijJation. 

a, Creation of. 1064. 
h. During what Coverture, 1073. 

6*. Effect of, 1075. 

d. Fraud of Wife. 1081. 

• e, Pa^mient to Wife, 1083. 
f, Bemoving Bestraint under Convey- 
ancing and La'w of Property Act, 
1881, k 39, 1086. 

4. Wife\s DeMs and LlaMlities. 

a. Ante-nuptial, 1091. 

h. Post-nuptial. 

i. Cases before the Married Women’s 

Property Act, 1882. . .1095. 

ii. Cases since the Married IVomen’s 

Property Act, 1882... 1103. 

e. Bills of Exchange and Promissory 

Hotes, 1109. 

d. Fraudby Wife, 1111. 

e. Funeral Expenses, 1112. 

/. Maintenance of Child or Husband, 

1113. 

g. Bates, 1114. 

A. Torts and Breaches of Trust by ^Yite, 

1114. I 

i, Tradina: Separately from Husband, 

1027,‘"'lll5. 

j\ Statute of Limitations — Analogy, 111 6. 

h. Costs — See Actions by and against 

Husband and Wife, 1302. 

B. Property, otBer than Separate. 

1. Generally, 1117. 

Dipidty to a- Settlement, 

('A General Principles, 1118. 

7a W' hat Property the Equity attaches 
to, 11,20. ■ 

Previous Settlement, Effect, 1122. 


7- Se])aratioTi. Effect, 1 123. 

iA As nmOnst Trustee in l?:inkruptcy or 

General Assignees, n2-}_. 

f . As against pnriienlnr Assignees, 1124. 

' (p Bights of Children, ! 126. 

Terms :uid Liniitiitions. 1127. 

■/. Waive!’, 1128. 

']. Amount >Settled, 1129. 

3. ]l Pgnity to a Separate JJaintenanee, 

a. Jurisdiction, 1131. 

5. AVheii Ordered, 1132. 

In Cases of latmicy, 1135. 

4. dealPsCite. 

a. Generally, 1136. 

h. Contracts and Specific Performance, 
1136. 

(\ Sale of Wife's Property, 1141. 

And see FINES A,ND BECOVERIES. 

5. n7/e’.y Chattels, 1142. 

6. Chattels deal, 1143. 

7. (hoses in Aetivn. 

a. Generally, 1145. 

h, Beduction into Possession by Hus- 
band, 1146. 
e. Survivorship. 

i. Of Husband. 1152. 

ii. Of Wife, 1154. 

iii. Where Settleinent or Articles, 

1157. 

d. Assignment by Husband, 1160. 

e. Bights of Tiustee in Bankruptcy, 

nt)l. 

/. Joint Interests, 1164. 

g. Merger by Marriage, 1166. 

h. Beversionar}’’ and Contingent. 

i. Disposition of, by Husband, 

1166. 

ii. Disposition of, by Husband and 

ACife, jointly, 1171. 

iii. Alalins’ Act. Effect, 1175. 

8. 3Iortgages and Charges, 
a. Generally, 1176. 
h. Bight to* Bedeem, 1182. 

c. AVife's Equity to Exoneration, 1184. 

C. Pund of Married Woman in Court — 
Payment and Transfer, 

1. In General, 1185. 

2. Coiisent and Separate Pduini ination. 

a. AAdien Hecessary, and Effect, 1188. 
h. Separate Estate, 1189. 

G. Amount, 1190. 

d. AAdiei-e Married AATnnen abroad, 1192. 

e. Bevocation of Consent, 1192. 

3. Athda vit of no Settlement, 1193. 

V. Husband’s Liabilities. 

1. For Wifds DeMs contraeted before 

hlarriage, 1195. 

2. For Wife's Debts contracted after 

hlao'viage, 

a. Wdiile Living with Wife, 1198. 

b. Wffiile living apart from AA^ife. 

i. By Mutual Consent, 1206. 

ii. Owing to AA^rongful Act of Hus- 

band, 1211. 

iii. Owing to AA'iDUgful Act of AYife, 

1216. 

c. Cohabitation with AA'oman other than 

I AAHfe, 1217. : 

3. For Wrongful Acts of Wife, 1219. 

4. For Wife's Breach of Trust, 1220. 

5. As to other Liabilities, 1221. 
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¥1. Curtesy. 

1. lV7/fj/i it Aristjs, 1222. 

2. IticldeuU^ 1227. 

Yll. Dower akd Freeberch. 

1 , () f ! I '/) a t La n ^ /.v, 1228. 

2 . IIdw }hn')U‘(l or 

a. A liunjition. 1215.7. 
h. TustHiiKMit-aiy ({ifts, 1236. 
r. l\)\VL‘V Tso';, 1211. 

.</. Dfclnrat ion, 1241. 

D(,h‘{| ol Wife, 1243. 

J\ i iK'oiitinuiice, 1244. 

g. SuttJnDU'iil . 1245. 

h. .loi])liir(3, 1241). 

i. Ten us, 1253. 

B. .4rr,v/r.v, 1255. 

4. J)iii€re!^s\s llkjld. agalmt other Claim, 1257, 

5. .Protrrdiifgo for llvoovery, 1258. 

6. CosU, 12511. 

YIIL Pin MoisEy. 

1. Ifi (re a era I, 1260. 

2. Arrears, 1260. 


WIFE — Marriage, 


HERNALIA, 12()2. domiciled in this coimtiy is contrary to our 

ARD Gifts to Between policy— for examine, poly- 


I)e Barros, 47 L. J., P. 23 ; 3 P. D. 1 ; 37 L. T. 
415 ; 26 W„ R. 4n5— C. A. 

Two Portuguese subjects, whose domicil was 
Portugal, and whose marriage in Portugal would 
have been invalid witijout a Papal dispensation, 
on thegioimd i.f consaiiguinity, they beiiig first 
cousins, contracted in lb66 a marriage in Eng- 
land. At that time thej’ were of the respective 
ages of sixteen and fourteen, and the lady alleged 
th<at her marriage was entered into under pres- 
sure, and oidy with the purpose of saying some of 
her father s property from the consc'.piences of a 
bankruptcy. The marriage was ncyer consum- 
mated. In 1874 a petition to have the marriage 
declared void was presented by the lad}* : - H eld, 
that the maiTiage being invalid aceordixig to the 
law of the country of douicil of the parties, must 
be declared null and void here. Ib. 

A foreign marriage, valid according to the law 
of the country where it is celebrated, is guod 
everywhere : but that applies only to the form, 
and not the esseniials of the contr..ct, which 
de[)e.iid on tlie lex domicilii ; that is, the law of 
the country whein the laarties ai’e then domiciled, 
and in which they contemplate to reside. There- 
fore, if a marriage abroad- of English subjects 


X. Grani 


.Husband and Wife. 

1. To Ihi.shand and B 1264. 

2. By Il/fshand to 11 '//h and Wife to ITus 

hand. 

a. By Husband to Wife, 1266. 

b. By Wife to Husband, 1269. 

3. By Wife to Stranger, 1270, 


gamous or incestuous — this country will not 
recognise it, and v'ill follow in that respect its 
own rules us to incest and policy. Brook v. 
Brook. 9 H. L. Gas. 193 ; 7 Jur,*(N.s.) 422 ; 4 
L, T. 93: 9 W. R. 461. Affirming 27 L, J., Ch. 401. 


t Wife to iiusband 1269. Cliristian Marriage — Nature of Contract.] — 

contract of inaiTiage is, in its essence, a 
^ y ’ * consent on the part of a man and a woman to 

4. Adcaneenient, 12 H). cohabit wiih each other, and with each other 

XI. actions by and Against Husband and ““Y ■ ''"“f T ■! 

anything more of the ].)arties ; and tiieretore it 

, /■ is not essential that ail the words of tlie mar- 

1. Aetion.s (renerally. , . _ service to be repeated by the man and 

to m woman should be actually said; but the cere- 

_tiBsbaii(l. 8uing a monies required by law, such as the publications 

e. A\ lie Suiiigmvitliout HusbanrL banns and the like, being complied with, 

i. Betore MaiTied ^ vv omen s I ro- 1 the hands of the parties are joined together, 

pertly Act, 1882. ^ ^ the clergyman pronounces them to be man 

a. vyhen 1 emiitted, 127b. ^vife, if they iiriderstand that bj^ that act 

b. Security tor Gests, 1277. they have agreed to cohabit together and with 

c. Next h riend, 127r . other person, ti.ey are married, liar rod y. 

ii. Since iViarried 1\ omens Pro- 1 Kav & J. 4: 18 Jur. 853; 2 W. R. 612. 

perty Act, 1882... 1283. _ . .h . _ » 

ctioi s affiiiiist Wife. 12S(!. _ — Engli_shman with Woman of 


Act, 1882.. .1283, 
d. Actions against Wife, 1286. 


Actions ‘against Hnkiand* or Wife, I^ncivilised Tribe, according to Native Custom.] 


2. Procednre, Headings, and Practice. 

a. Glaim, 1295. 

b. Defence, 1296). 

c. Other Points uf Practice, 1300. 

3. Costs. 1302. 

4. A'e e.vcat regno, 1308. 

I. MARRIAGE. 

1. Validity. 

a. Contractual Capacity. 


— A union formed between a man and a woman 
in a foreign country, although it may there bear 
the name of marriage, and the parties to it may 
there be designated husband and wife, is not a 
valid marriage according to the law of England 
uidess it be foi’mcd on the same liasis as mar- 
riages throughout Gliristendom, and be in its 
essence “ the voluntary nnioii for life of one 
man and one woman to the exclusion of all 
otliers.” Bethetl, In, re, JtetheU v. Ilildyard, 
57 L. J., Ch. 487 ; 38 Ch. D. 220 ; 5S L. T. 6)74 j 
36 W. b. 503. 

C. B.. whose domicil was English, in 1878 went 


Law of Domicil.] — The jicrsonal capacity of to South Africa, and afterwards resided at IRafe- 
piarties to enter into the contract of marriage king in Beehuannlnml, In 1883 he went through 
depends upon their domicil : and where boih the ceremony of marriage with 'J\, a woman of 
parties had a foreign domicil, and, by the law of tlie Baraloiig tribe, according to the customs of 
their tlomicil, their marriage was "invalid by the tribe, among whom polygamy is allowed, 
reason of consanguinity, a marriage which was C. B. and 'i'. lived together as husband and wife, 
contracted in England, and whicn would have Pie was killed in the colony in 1884, and about 
been valid according to P]nglish law, was held ten days after his death T. gave birth to a female 
invalid. Sottomayer Qdherwise Be Barms) y. child. " 0. B., in a document which he wrote and 
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siffiied in 1 883, ma'le some provision for T. and at the time of enterin.^ ilic >. *'ii' i .iti . 

for a child out of the proceeds of sale of his the court will not enter into the eunM.lerm mu ef 

property in the colony. He refused to he mar- the extent ot the (k-rnn-ement //u.ror/, y (. 

ried to*^ T. in a church on the ground that he Peaty) v. /d ' d kj ' ’ 

was a Earalong. He never mentioned the 33o ; 16 L. i. 182 ; lo \\. n. < lo. 

marriage to any of his friends in England, and Persons.] -'Deaf and .lumli 

there was no evidence that he ever mtroiluca oi p,.,, conitaet of inarriago, 

spoke of T. as his wife, hut that he ciiHcd hei presumption is in favour of ilu' vali.liiy 



o£ C. B. and T. was not a mavriage in the Oins- ;”estiou oI laeiin.l rai.nriiy, ihe 

tian, but in the Baralong sense, aiO that it was , Ig that a deaf and dna.b persun did lad- 
not a valid marriage according to the law of ,,f n,,, (,,„traei of nan- 

England. Jo. •vx'inV.U IuhI ]»con im Inotdi lo onie!' inttn 


the extent of the derangenumt. //a/iror/,'^ t"'- 
Peaty) v. Peatt/^ 3i> L. 1.. i\hit. >>7 ; L. it. 11. 
335 ;'16 L. T. 182; 15 W. U. 713. 

Deaf and Dumb Persons.]— Dear .and .lumb 
persons may cntei* into Ihe coniraei ol inari iage. 


kridFeldrihar'kennid those who wtnd.l in., each the nanadage. Jf.„: 

,s not a marriage If thme is no tjiiestion of mental tupaohy, ■ 

aralong .sense, and that it was p .^,,p p„tn]) pers.m -lid 

iage according to the law of ,,,,,, ^,r Hu,, eontrae. of n: 

riage which, she had ]>eeii indn<‘(‘d id enlei’ ii 
between British Subject and is an ohjectiou ini the groinal (>f fran.l. /far 


- Marriage 


Native of Japan— Monogamous Marriages.]— In v. mirrof7,s\\[>vii. 


a petition to establish the validity of a. marriage 
under 21 &; 22 Viet. c. 33, it appeared that the 
■netitioner, who was a British subject with an 


Insanity — Onus of Proof. — 
showing tliat the res]>oiident wa 


TiPtAtioiiGr wlio Wcis £1 8Ub']cct witn cin •- p * ‘ ^ i 

such a mm-riage the petitioned was precluded subieot. Durham v. Durham, lo i. D. .mi. 
from marrying any other woman during the Want of Consent and Free Agency.]— Alt hongh 
subsistence of the marmge: — Held,^that the policy requires that a marriage slauihl not 

marriage was valid in this country. y- lightly set aside, the validity of a eoiit raoi t,)f 

Attorney-Genoml^ 59 L. J., P. 51 ; 15 P. D. <6 : | be tested in the sime maniiL-i' as 


62 L. T. 911. that of an ordinary coiiiracl 

Polygamy.l-A marriaa-e contracted in a marriage will bo annulled if U 

country whefe polygamy is lawful, between a man bif^ 

and a “woman Ivbo profess a faith which allows duress, 

kristendom ; and although it is a valid marriage 


marriage must be tested in the sime maniioi’ as 
that of an ordinary couiract, and thcivfqri.* a 
iiiaiTiage will be ainiulled if the con-entof eiiher 
party thereto ^va^ ol)taiiied by mean- of fraud ui” 
durtsss. Seott v. Sehj'iyJtt, infra. 

It is not necessary in onlei- to avoid a contract 
entered into through fear that tliv foar should be 
such that a pensoii of ordinary oournge and reso- 
lution would yield to it ; liur if viDner jiaity is 
men tall V incompetent to resist orvssurr im- 


the parties against the other for purpose of | k;Ad’fi!m ai . im a', so i.f 


for a breach of matrimonial oMigatKm.^yf^,A. oim ot - g tA 

t’ R P TsV 12^ Jur T 188 ; mdiK-cd by his bnit her, who was residing lu me 

same liouse. and was tifty two years of age. 
to promise to marry Irim ; slie witlidrew^ that 


14 W. R. 517. See col. 632. 


Capacity — Presumption* in favour of.] — The promise a few days atterwardiS, but was nnpor- 
piesumption of the court is always in favour of Kined again, and prevailed npoii to renew it. and 
sanity, and of the validity of a marriage ; there- the marriage w'as celebrated without tlic know- 
fore an ability in general to understand others, ledge of any^ of her friends, upon a ialse si ate- 
especially strangers, and occasional or not merit made by him ot her age and residcnc(.j in 
infrequent inability to appreciate simple the publication of the banns, and in the registor 
arithmetical calculations, held quite insufficient of the marriage. There was no cohabitation, or 
to show’’ incapacity to enter into the marriage consummation of the marriage, as she alleged, 
contract ; and the court refused to direct an issue She, after a few days, w’eiit to a friend s house, 
to take the opinion of a jury upon the marriage, and by his advice apjilied for an act of p)a]-lia- 
Ilarrod v. Ilarrod, 1 Kav & J. 4 ; 18 Jur. 853 ; ment to annul the marriage, the same being con- 
2 W. B. 612. " sidered valid in law : — Held, that it did not a|)- 

Tlie 'pi’esumption of law in favour of the pear that the marriage was not solemnised with 
validity of a marriage is less strong where the free consent of the lady, and that the case 
there *is no issue, and where the parties to made was not such as to justify legislative intm'- 
the marriage admit its validity. 3PLov yJiUn^ ference. Field'fi Pill, 2 H. L. Cas. 48. See 


the marriage admit its validity. MPovr/JiUn, 
In re, 1 L. R. Ir. 421. 

Person of Weak Intellect.] — In deciding 
whether a person has sufficient mental capacity 
to contract a marriage, the question for the court 
is, whether the mind of the contracting party 
was diseased or not at the time of the contract ; 
and if the evidence establishes that the mind was, 


Wortham- s Case, 2 H. L. Cas. 73. 

Duress — Supposed Betrothal — Conspiracy of 
Respondent and Petitioner’s Mother.]— Peti- 
tioner was induced by her own mother, acting in 
concert with the respondent, to go through the 
ceremony of marriage with the respondent. At 
the time of the marriage the mother, who was. 
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shown to have exercised an abnormal amount to her suddenly, ‘‘ You must come into the church 
of cniitrul over her daughter, persuaded her that and marry me^ or I will blow my brains out, and 
tlie cei’ciijony slie liad gniie through was merely you wall be responsible.” According to her own 
a c(U'ciHoiiy of betrothal: — Held, that the peti- statement she wns so alarmed that she did not know 
tioucr acted under the duress ol‘ her mother, and what she w-as doing, and went into the church,, 
w.as not a consenting party to the marriage, where the ceremonyof marriage was performed and. 
and was tltererore entitled to a decree of nullity, she signed the register. The'respondent had pre- 
CnfrL’r (ot licrwisc JAird, otherwise Stier') v. viously obtained a licence, on a false declaratioBi 
r/u/"/o'. ().'> b. d.. r. b-> ; Ll8t)(.>] P. l ; 11 K. 668 ; as to his own age and as to the petitioner’s resi- 
78 L. T. 6:iih <lence, and had made arrangements at the church 

for the marriage to he performed that day. The 

Threat to Shoot.] — A man, after paying vicar of St, Bride’s, who performed the ceremony,. 

to a girl ol. sixteen attentions which she rejected, stated that the petitionerwnntthrough.it wdthout 
threateiiCvl to ])low her binins out if she wnuld showing any signs of miwullingness, repeated the: 
m>t eouseiii to marry him, and produced from his responses in an audible tone, and signed the re- 
liockcL a. pi.'^to!, which lie held at her head. She gisier in a clear, turn hand. After the ceremony' 
then pi'oiiiiscd to marry him oil condition that he the respondent took the petitioner home, anci 
■{)ut away the [)istoh wliich he did. A few days left her at the door of the house. The marriage’ 
later she wcaii Imitic. and shorrly afterwards he was never consummated, and the parties never- 
iiitercejitcd her w'liile (.>n a raihvay jourueyg and sa^v each other afteiavards, though they corres- 
Took her to the oil ice of a registrar of marriages, ponded, hut alw'ays on the footing of cousins and 
srariug that they were going to see her mother, not as husband and wufe. The petitioner never 
During t lie marriage ceremony she fainted, and, told her parents or friends of the marriage, be- 
as soon as it was over, she left him. The mar- cause, as she said, she did not regard it as birid- 
riage was nco'er coiisummated, and the man ing. The respondent, who did not appear in the 
novel' insistcil upon his marital rights. The suit, admitted lie had only married the petitioner- 
court pi'onomiced the marriage to he null and for her money, and that he did not care for lieiv 
void. Jlfirtlctt (otherwise Mice') v. Mice^ 72 There ivas evidence that the petitioner ivas of a. 
L. T. 122. weak, impressionable character, with not much 

l,) 0 W’er of resistance to a stronger will, but that 

Incapacity to resist Coercion— Mental she was not particularly disposed to fall into a 

Prostration.] — The petitioner, a young wmman of hysterical state in the medical sense of the term 
tw'enty-two years of age, entitled to a sum of — Held, that the facts were insufficient to rebut 
26,0(i0/. in actual possession and a considerable the presumption of consent : that the marriage: 
sum in reversion, had become engaged to the was valid, and that the suit must be dismissed, 
respomlent, mid shortly after coming of age w'as (-ooper (f. c. CraTw) v. Crane, [1891] P. 369 ; IB 
induceil b}-' him to accept bills to the amount to W. 11. 127. 
k 3,828/. The t'.ersoii w'ho had disconiited these 

bills sulisequently issued writs against her, and Consanguinity and Affinity.] — The issuing of a 

thi'eatened to inake her a bankrupt. The distress citation in a cause of nullity of marriage, seveui 
caused by these threats seriously affected her da.ys previously to the 5 & 0 Will. 4, c. 54, re- 
health, and reduced her to a state of bodily and ceiving the royal assent, wms wnthin the meaiiing: 
mental prostration, in which she wars incapable of of the act, so as to constitute such suit depend- 
resisting coercion and threats, and being assured ing. Shenvood v. May, 1 Moore, C. 853. 
by the respo.i.ideut that the only method of evad- The 5 & 6 Will. 4, c. 54, s. 2 (passed 31st 
iiig bankruptc}' proceedings and exposure wns to August, 1835) enacts, that all marriages wdiich 
marry him, she reluctaiitly w'eiit through a shall thereafter be celebrated hetw^een persons- 
cercinony of marriage with him at a registi'ar’s within the prohibited degrees of consanguinity 
office, in addition to other threats of ruining or affinity, shall be null and void.. The prohibited 
her, the respondent immediately before the degrees are thosp declared by 28 Hen. 8, c. 7, s. 
cereiiKuiy threatened to shoot her, if she showed 11, to he prohibited by God’s law. Consequently y. 
that she Vas not acting of her free wall. The the marriage of a man wdth the sister of the de- 
marriage W'as never coiisummated, and the peti- ceased wife is prohibited and void by 5 & 6 W^ill. 
tioiier and tlie respondent separated immediatel}^ 4, c. 54. Meg. Y.St. GllesMn-tlie' Fields, 11 Q. B.. 
after tlie cerenumy : — Held, that there wns not 173. S, V., Meg. y. CliadiL'lcli, 17 L. J., M. C. 
such a consent on the part of the petitioner as 33; 12 Jur. 174. 

the law requires for a muking of a contract of A marriage within the prohibited degrees of 
rnarriaue, and that the cerUnony before the consanguinity, or of affinity, is null and void, al- 
reaistra'r must be declared null and void. Scott though one of the parties is illegitimate. Meg^ 

1 V. Sehrlglit. 56 L. J.. F. 11 ; 12 P. D. 21 ; 57 v. Brighton, 1 B. & 8. 4:47 ; 30 L. J., M. C. 197 

L. T. 421 ; '35 W. l-i. '258. 5 L. T. 56 ; 9 W. R. 831. 

Coercion — Intimidation — Praud.] With Deceased Wife’s Sister.] — Tim 

111 a suit by a w'omaii for a declara- marriage of a man wdth a sister of his deceased 

tion of nullity of marriage, it appeared that wife is declared by 28 Hen. 8, c. 7, to be contrary 
the petitioner and respondent w^ere Americans to God slaw; and though that statute itself is 
and cousins — the petitioner at the time of the rei)calcd, its declarations arc renewetl in 2S Hen. 
ceremony hereinafter referred to being twenty- 8, c. 16, and 32 Hen. 8, c. 38, which ^are in force* 
four and the respondent under tw'enty-one years BrooJi v. Brook, 9 H. L. Gas. 193 ; 7 Jur. (N.S.) 
of age. The respondent had made an offer of 422 ; 4 L. T. 93 ; 9 W. R. 461. Affirming 3 Sm. 
marriage to the petitioner, wdiich she had refused, A; G. 481 ; 27 L. J., Ch. 401. 
and on a Sunday in July 1888, under the pre- Being forbidden by the law of England, such 
tence of going to the afternoon service at St. a marriage contracted by British subjects tem- 
PauPs Cathedral, he took her to St. Bride’s porarily resident abroad, but really domiciled in 
Church, Fleet Street, and outside the church said this country, though valid in the foreign country,, 
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and duly celebrated according to the forms re- 
quireil by the law of that countiy, is absolutely 
i?oid here. I?). 

A. and P>., British subjects, intermarried ; B. 
died ; A. and C. (the lawful sister of B.) being 
both at the time lawfully domiciled British 
;3ubjects, went abroad to Denmark, where by the 
law, the marriage of a man with the sister of his 
deceased wife is valid, and were there duly, 
.according to the laws of Denmark, married : — 
Held, that under o & G Will. 1, c. 54, the mar- 
riage in Denmark was void. Ih. 

A person born of an English marriage with a 
deceased wife’s sister is not legitimate in Scot- 
land as to the succession to real estate. Fenton. 
Y. Lnnngstone^ 3 Macq, H. L. 497; 5 Jiir. (N.s.) 
1183; 7' W, E. 671. 

Although prior to 5 & 6 Will. 4, c. 54, a mar- 
alage with a deceased wife’s sister could not be 
qiaestioned after the death of both or either of 
the parties, it was illegal nevertheless, and if 
questioned while both parties were alive it must 
liave been declared void ab initio. J. h. 

A., a native of Marburg, in the electorate of 
Hesse Cassel, domiciled in England, married in 
1835, and in 1836 was naturalised by act of par- 
liament. , In 1841 he made his will. His wife 
having died, he went to Frankfort in, 1846, and 
there married a sister, by the half-blood, of his 
-deceased wife, with a view to subsequent resi- 
dence ill England, such marriage being valid by 
the law of Frankfort, and by that of Hesse 
Cassel ; soon after his second marriage he re- 
turned to lijugland, where he died in 1856, never 
having since its acquisition abandoned his Eng- 
lish domicil. Letters of a.dministration of the 
estate and effects of A. having been granted by 
the Prerogative Court of Canterbury : — Held, in 
a suit instituted for the purpose of recalling 
those letters of administration, and obtaining 
probate of the will, that A.’s second marriage 
was rendered void by 5 & 6 Will. 4, c. 54. s. 2, 
.and consequently did not revoke his will. Mette 

V. Mette, 1 Siv. k Tr. 416 ; 28 L. J., P. 117 ; 7 

W. E. 543. 

With Daughter of Deceased Wife’s Half- 

iSister.]— The marriage of a man with a daughter 
-of the half-sister of his deceased wife is null 
and void Iw 5 & 6 Will. 4. c. 54. B.eq. v. Briiili- 
ton, 1 B. &“S. 447 ; 30 L. J., M, C. i97 ; 5 L! T. 
56 ; 9 W. R. 831. 

Wife’s Mother.] — A man petitioned for a 

-decree of nullity of marriage, on the ground that 
he had had intercourse with his wffe’s mother 
before the fact of marriage with his alleged wife, 
wdiich intercourse, he averred brought him within 
the prohibited degrees of affinity in respect of 
marriage established by the law of England : — 
Held, that affinity could not be so constituted by 
the law of England, and that 28 Hen. 8, c, 7, had 
been repealed and not revived by any subsequent 
istatute. Wing v. Taylor (t. c. Wi7ig\'2 Sw.&Tr. 
278 ; 30 L. L, Mat. 258 ; 7 Jnr. (N.S.) 737 ; 4 
L.T. 583. 


Indian Divorce — Marriage of Parties in 
England within Six Months of Final Decree.] — ■ 
The prohibition contained in s. 57 of Die Indian 
Divorce Act of 1869, .No. 4, against the n-niiir- 
ri age of either party within six montlis of die 
date of the linal decree, i.s an integral part uf dne 
proceedings, and a eondition wliieh mnst ])o fitl- 
tilled before the jiarties can contract a fixsli 
marriage, and they cannot ovailc it bv obtaining 
a domicil in another country. A I'esjiondent 
and a co-respondent in a divorce suit in India, 
in which a decree absolute vas pronounced on 
27th November, 1879, came to this count ry ami 
were married on onl Fe].)rnary, 1880. (Jn 6ili 
February, the co-res])On(lcnt duly executed a, 
will by whi ch he be( piea t hed all his ] )c r t y t < v 
his “reputed wife.” On 2ud AjiriJ. Is, so, the 
parties went through a second form of marriagt; : 
— .Field, that the first inari'iage having been cele- 
brated within six months from the i.latc of tlm hnai 
decree of divorce, was invalid, and that the will 
was revoked by the subsequent marriage. Ncu/r 
V. A:tt,-Gen. (11 P. D. 128) distinguished.. Warier 
V. Warter, 59 L. J., P. 87; 15 P. D. 152: 63 L. T. 
250; 54 J. P. 631. 

Quakers.] — There is no doubt of the legality 
of Quaker marriages. They were meant to he 
included in the reined}' of the stat. 21 A 22 
Geo. 3, c. 25, though the words of that act may 
seem not to apply to them. Ilangliton v. IlavgJi- 
ton, 1 Moll. 611. 

Jews.] — Marriage presumed between, a Jew 
and a Christian woman, upon the weight of evi- 
dence, in the absence of direct proof of a cere- 
raouial marriage. Goodman v. Goodman, 28 
L. J., Cb. 745 5 Jur. (N.S.) 902. 

Royal Marriages.] — The Royal Marriage Act, 
12 Geo. 3, c. 11, extends to prohibit the contract- 
ing of marriages, or to annul any already con- 
tracted ill violation of its provisions, wherever 
the same may be contracted or solemnised, ei t her 
within the realm of England or without. Snmae 
Peerage, 11 Cl. A F\ So; 8 Jur. 793. 

Officer Abroad.] — The marriage of an otiiiau’, 
celebinted by the chaplain of the British army, 
within the lines of the army wlien serving aiu-nad, 
is valid under the 9 Geo. 4. c. 9!. tlumgh tlie 
country in which such army is serving is not in 
a state of hostility, and though no autliority for 
the marriage has been obtained from the otiieer’s 
superior in command. Waldeg ra re P. erage, 4 
CL A F. 649. 

Lunatic.] — Information directed to be filed 
for contriving marriage of a woman to an idiot. 
Smart v. Taylor, 9 Mod. 98 . 

If one marries a lunatic who is under the care 
of the committee of the court, this is a contempt 
for which the person marrying may be com- 
mitted, and marriage is no supersedeas of the 
commitment, so as to take him or her out of the 
custody of the committee. A sFs Case, Pre. Oh. 
203. 


Both Parties cognisant of Impediment.] 

— A decree will be made declaring a marriage 
with a deceased wife’s sister null and void, 
although it is shown that both parties at the 
time of the celebration of the marriage were 
aware of the impediment. Andreivs (f. c. Ross) 
v. Ross, 58 L, J., P. 14 ; 14 P. D. 15 ; 59 L. T 
<J00 ; 37 'VV. R. 239. 


b. Solemnisation. 

i. Gemmil Formalities. 

Lex loci contractus.] — The forms of entering 
into contract of marriage are regulated by the 
lex loci contractus, the essentials of the contract 
depend upon the lex domicilii. If the latter are 
contrary to the law of domicil, the marriage 
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(though duly solemnised elsewhere) is there 
void. .Brook v. lirook^ 9 H. L. Gas. 19B ; 7 Jur. 
(N.S.) 422 : 4 L. T. 93 ; 9 W. R. 461. Affirming 
3 Sou. 6: O. 4S1 ; 27 L. J., Gli. 401. 

'ri'io 26> i Juo. 2. e. 83, only lap]6.ie.s to the forms 
of oorrain marriages (.‘elchratod in this countiy ; 
it d tees lu >1 toil cl I the essentials of the contract. 
It is, theri‘fore, only territorial. //>. 

Marriage Act.] — A marriage contrary to the 
Marj'ia ee Act is absolutely void. Ilea)Y, Predon^ 
Burr. S. G. 4S6 ; 1 Wm. Bl. 192. 

Presence of Priest.] — A man and woman can- 
not be lawfully married by a priest except such 
Driest is a tliird party and witness. Beamish y. 
Bra midi, 9 1!. L. '(lis. 274; 11 Ir. G. L. E. 
511 ; 8 Jur. (x.S.) 770 ; 5 L. T. 97. 

Since iAv/. v. Jlillis (10 Cl. &; F. 534), it 
must, lx; taken tliat there never could have been 
a vali-.i marriage in England before the Refor- 
mation without the ipresencc of a priest episco- 
pa,lly orda ined. or afterwards without the presence 
of a priest or of a deacon. Ih. 

Wlien a bridegroom was himself a priest, there 
being no other priest present, a valid marriage 
was not contracted by him, Ih. 

The law requires tliat ecpially in the case of 
the clergy, as of tlie laitjg marriage in this 
country must, in the absence of express statute, 
talve place in the presence and with the assent 
of a clerk in holy orders, who must be a third 
person, and whose duty it is to prevent or put 
off the marriage if there is opposed a just impedi- 
ment, and who, in case he allows of its proceed- j 
i.ng, is then, in the primary sense of the word, to 
marry the parties by receiving their mutual cou- 
seiit to become man and wife. Ih. 

Consent Essence of the Contract.] — No set 
form of wonls is, or was previous to the last 
Marriage Act, necessary to be followed for the 
legality of a marriage in England. Nothing 
more is required to be ilone by the parties than 
that they^ shall agree to cohabit with each other, 
and ^vitii no other person, during their joint 
lives. The religious form is added % the cburch, 
but all the parties have to do is to give their con- 
sent as abo^^e ; therefore the omission of some 
of the words of the service is not necessarily 
material. Ilarrod v. liar rod, 1 Kay & J. 4 ; 18 
Jur. 853 ; 2 W. R. 612. And see Beamish v. 
Beamish, supra. 

Eorm of Words — ^Rubric.] — The forms of words 
prescribed by the rubric for the publication of 
banns need not be precisely followed, this part 
of the act of parliament being merely directory. 
8tanden v. Standen, Peake, 34 ; 6 Term Rep. 
331, n. 

Ceremonies Enjoined by Rubric.] — The cere- 
monies enjoined by the rubric, such as addressing 
the congregation, putting the ring on the finger, 
pronouncing the benediction, &c., are not abso- 
lutely essential to the validity of a marriage in 
facie ecclesife, the essential part being the 
reciprocal taking of each other for wedded wdfe 
and wedded husband, and being declared married 
persons. Ih. 

Qumre, whether the decision in Beg. v. Millis 
(10 Cl. & F. 534) would apply to a marriage 
bond fide contracted in the colonies, or on 
board a ship, where it was impossible to pro- 
cure the attendance of a minister of religion. 
Ih, 
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Presbyterian Minister.]-— A,, a member of the: 
established church in Ireland went, accompanied 
by B., a Presbyterian, to the house of C., a 
regularly placed minister of the Presbyterians of 
the parish where G. resided, and there entered 
into a present contract of marriage with B, ; tlie 
minister performing a religious ceremony be- 
tween them according to the rites of the Presby- 
terian church. A. and B. lived together for 
some time as man and wife ; A. afterwards, B. 
being still alive, married another person, in a 
parish church in England : — Quaere, whether the 
first contract thus entered into was sufficiently a. 
marriage to support an indictment against A. 
for bigamy. The lords being divided, the rule 
Semper prjnsumitur pro negante applied, and 
jndginent was given for the defendant in error. 
Reg. V. Millis, iO Cl. & F. 534 ; 8 Jur. 717. 

Popish Priest and Protestant.]— A party to a 
marriage celebrated in Ireland by a Roman 
Catholic priest, wffio was horn and bred a 
Protestant, and of a Protestant family, unless he 
has done some act to denote a change in his 
religious persuasion, must be deemed to be a 
Protestant within the 19 Geo. 2, c. 13, s. 1, 
which provides that every marriage celebrated by 
a popish priest, between a papist and any person 
that hath been, or hath professed himself to be, a 
Protestant, at any time within twelve months:, 
before such celebration, shall be null and void. 
Telverton v. Long worth, 10 Jur. (N.S.) 1209 ; II 
L. T. 118 ; 13 W. R. 235. 

Abjuration of Eaith — Fraud.] — A marriage- 
celebrated at Rome between two persons, Protes- 
tants, but who had, in accordance with the law 
of Rome, abjured the Protestant faith, and been 
admitted into the Roman Catholic Church,, 
declared null and void on the ground that such 
abjuration was fraudulent and colourable, and 
that the parties never were or intended to become 
Roman Catholics. Swift v. Swift, 3 Knapp, 303. 

Ceremony according to Rites of Church of 
England on Board Ship — Presence of Ordained 
Clergyman — Ko Banns, Licence, or Previous 
Public Notification.] — The court, in the absence 
of any argument contra, held, on the authority 
of Catherwood v. Casloa (13 M. & W. 261 ; 13. 
L. J., Ex. 334) and Reg. v. Millis (10 Cl. & F. 
534), that a marriage soiemnised in 1884 accord- 
ing to the rites and ceremonies and by a duly 
ordained clergyman of the Church of England, 
on board a Queen’s ship, and in the presence of 
the captain, whilst the ship was Ijdng at or off a 
port within her Majesty’s dominions, was a 
valid marriage at common law, although there 
had been no publication of banns, nor any licence' 
for or previous public notification of such mar- 
riage. Culling Y. Culling, 65 L. J., P. 59; [1896] 
P. 116 ; 74 L. T. 252. * 

See now the Foreign Marriages Act, 1892, ani 
col. 650. 

Foreign and Mixed Marriages.] — A marriage 
solemnised at Antwerp between two English 
persons in the British church, by a Protestant 
clergyman appointed by the English govern- 
ment, but without performance of the Belgian 
ceremonies, is void, as being contrary to the lex 
loci, and not coming within the 9 Geo. 4, c. 91, 
which permits marriages abroad at an ambassa- 
dor’s or at a factory chapel. Xerd r. Bm^gess, 11 
Sim. 361 ; 5 Jur. 166. 

The validity of a marriage, celebrated in a 
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foreign eonntry must be determined in an 
English court by the lex loci where the marriage 
is solemnised. Lamn v. Tllgq'vm^ 3 Stark. 178 ; 
D. & E., N. P. 38 ; 25 E. E. 779. 

The articles of the law of France, which pre- 
scribe the forms essential to marriage, but which 
‘do not annul a marriage in fact for non-observ- 
.ance of such forms, are to be considered as 
merely directory. But parol evidence is ad- 
missible to show that, by the law of that country, 
.a marriage in fact, without the observance of the 
requisites prescribed by such laws, is void. Ilj. 

A marriage between two Protestant British 
subjects, solemnised by a Portuguese Catholic 
priest at Madras according to the rites of the 
Catholic church, followed by cohabitation, but 
without the licence of the governor, which it had 
been uniformly the custom to obtain, is a, valid 
marriage. Latour v. Teexdalu^ 8 Taunt. 830 ; 2 
Marsh.''213 ; 17 E. E. 518. 

The 5 &: 6 Will. 4. c. 54, would not affect the 
law of marriage in any conquered colony in. 
which a ditferent law of marriage has prevailed. 
‘The act is limited in its operation to the inhabi- 
tants of Great Britain and Ireland. BruoU v. 
jBrook, supra. 

The rule that a marriage, if good in the 
country A^diere it was contracted, is good every- 
where, is subject to the qualification that the 
marriage must not be one prohibited b}^ the 
-country to which the parties contracting belong. 
Ib. 

The general rule is to determine the validity 
■of a marriage by the law of the country wdiere 
the parties were domiciled, and in most cases 
the legitimacy of a party is to be determined by 
the law of his birthplace, and of his parent’s 
•domicil. Fenton v. Lmmjdone^ 3 Macq. H. L. 
497 ; 5 Jur. (K.S.) 1183 ; 7 W. E. 671. 

The comity of nations does not demand that 
n nation should recognise as valid every marriage 
which is valid lege loci contractu^5, and not pro- 
hibited by the common consent of Christianity. 
Each nation has a right to define and prohibit 
incest. Ib. 

Mixed Marriage without Statutory Formali- 
ties.] — Where a ceremony of marriage between 
a Protestant and a Eoman Catholic was per- 
formed by a Eoman Catholic clerygyman, accord- 
ing to the rules of his church, in the sacristy of a 
Eoman Catholic chapel at about four o’clock in 
the afternoon in the presence of two witnesses, 
'but with closed doors ; and no notice was given 
to the registrar, nor certificate issued by him, as 
required by s. 38 of the Matrimoniai Clauses 
;and Marriage Law (Ireland) Amendment Act, 
1870 (33 & 34 Viet. c. 110), and one of the con- 
tracting parties subsequently endeavoured, in 
•order to avoid forfeiture of certain rights under 
a will, to question the validity of the marriage, 
but no evidence was given of an intention on the 
part of either, at the time of the ceremony, to 
contract a sham marriage : — Held, that notwrith- 
standing the absence of the statutory formalities 
the marriage was valid, as the parties had not, 
“knowingly and wnlfully,” disregarded them 
within the meaning of s. 39 of the same act, and 
that it was contrary to public policy, under the 
■circumstances, to allow a contracting party to 
klispute the validity of the' marriage. Ahuw, In 
re^ 23 L. E. Ir. 542 — C,A. 

Marriage m England between Eo- 

sreigners.] — ^A marriage duly solemnised in Eng- 



land, in the mnnner jireseribed by the law of 
Eugland, between parties of full age, and, capable 
of contractiug nceonliag to that law, cannot be 
held null and void lji:e.aiise the parties to that 
marriage, being foix'igners, contracted it in Eng- 
land in ortlei’ to evade the laws of the country to 
which they belonged, and in. which they were 
domiciled at thedime. Slinonm (f. c. Mallae') v. 
IMlae, 2 Sw. & Tr. 67; 29 L. J., Mat. 97 ; 6 
Jur. (N.S.) 561 ; 2 L. T. 327. 

Cousins, one domiciled in Portugal, the 

other in England.] — Two natives of Portugal, 
one of whom wa.s domiciled in England, the other 
in Portugal, contracted a marriage in England 
in 1866. They were first eniisins, and were in- 
capable, according tu the law of Pirtugal, of 
intermarrying, on a;CCount of consanguinity, 
without a papal disj)(msation. The |)ctitioniu’ 
(the wife) tiled a petition praying that her mar- 
riage tvitli the respondent might be declared 
null and void: — Ph-hl. lliat the lex loci con- 
tractus should prevail in the matter ; and the 
marriage being valid accor<tijig to the law of 
England, the court disiuisscd i he petition. Sotto- 
maijer (otherwise Dr lUtrr.^I) v. Dr Barros (tlie 
queen’s proctor intervening’'), 49 L. J., P. 1 ; 5 P. 
1). 94 ; 41 L. T. 281; 27 Vm E. 917. 

The queen’s proctor, although intervening 
before decree nisi, is not preclud.ed from setting 
up other defences in addition to that of collu- 
sion. Ib. 

Presumption as to.] — Evidence that British 
subjects ill a foreign country, being desirous of 
intermarrying, went to a chapel for that purpose, 
where a service in the language of the country 
tvas read by a perso.a habited like a priest, and 
interpreted into English by the ofiiciatiiig clerk ; 
which service the parties understood to be the 
marriage-service of tlie Church of England, and 
they received a certificate of the marriage, which 
was afterwards lost, is sufficient whereon to 
found a presumption (nothing apiiearing to tlie 
contrary) that the marriage was duly celebrated 
according to the law of that country, part icnlarly 
after eleven years’ cohabitation as^naii, and wife 
till the iieriod of the husliaiurs death. Jtrx y. 
Branq^tvn, 10 East, 282 ; 10 E. E. 289. 


After Divorce by Foreign Tribunals.] — A 

woman, whose original domicil was English, and 
who married in England, resided for two and a 
half years in one of the states of America, and 
then petitioned the competent court in that state 
for a dissolution of her marriage, on grounds for 
which, if proved, the English court of divorce 
would also have dissolved an English marriage. 
Ho personal notice of the proceedings was given 
to the husband, who had never been within the 
state, and whose domicil continued to be English. 
The marriage having been dissolved, she re- 
married in America in the lifetime of her first 
husband : — Held, that a divorce so obtained 
conld have no legal effect upon an English mar- 
riage, and therefore the second luaiTiafre was 
invalid. Shaw v. AU.-Grn., 39 L. J., P. 81; L. E. 
2 P. 156 ; 23 L. T. 322 : 18 W. E. 1145. ' 


But if she had been legally domiciled in the 
state at the time when the divorce was granted, 
the English courts would have recognised and 
acted on the decree. Ib. 


Englishman Married in Armenia.] — An 

English Protestant went through a form of 
marriage with an Armenian Protestant Christian 
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at Teheran , she being pregnant at the time. By 
the Persian law, Christian marriages are recog- 
nised if valid according to the religious denomi- 
nation of the parties. By the Armenian Church 
la'w, a woman cannot marry while in a state of 
pregnancy. The Armenian, priests haying refused 
to marry the parties, a Roman Catholic priest 
performed the ceremony according to the rites of 
the Romish Church, he haAung obtained a special 
licence to do so on the ground that the man was 
a Roman Catholic and the woman a Protestant : 
— Held, that as by the law of the country where 
the solemnisation took place the marriage was 
invalid, and as the forms prescribed by 12 & 13 
Viet. c. 68, had not been complied with, there 
was no marriage. AUsoti^s Trusts, Li re, 31 L. 
T. 638 ; 23 W. R. 226. 


Cohabitation in Virginia.] — In a suit for dis- 
solution of marriage, it appeared that the peti- 
tioner and respondent lived together for live 
years in Virginia, and were received in society 
.as man and wife ; that by the la’w in force in 
Virginia, when the cohabitation began, no reli- 
gious ceremony was necessary to the validity of 
.a marriage, nor was any registry of marriages 
required to be kept, and that, in consequence of 
war in Virginia, the record of any religious 
ceremony which might have taken place could 
not be obtained : — Held, that there wms sufficient 
X>roof of the marriage, lloolter v. Rooher and 
R'eivton, 3 Sw. & Tr. 526 ; 33 L. J., Mat. 42 ; 1) 
Jur. (N.S.) 1329 ; 12 W. R. 807. 

The identity of the parties may be proved by 
circumstantial evidence, i b. See col. 652. 


Conijmre cases under Inteenational Law. 


ii. Banns, 


Clandestine Marriages.] — By the stat. of 1 
Eliz. and 13 & 14 Car. 2, the laity are bound by 
the rubric against marrjdng without publication 
‘Of banns, and by the first act are expressly 
punished by the censures of the church ; and 
by the second act, the power of the ordinary is 
-directed to be continued and applied for punish- 
ing the like offence against the rubric of the 
present book of Common Prayer. Middleton v. 
Orofts, 2 Atk. 674. 

Marriage by banns legal, though only one of 
the parties resided in the parish. lioMnson v. 
Grant, 18 Ves. 289. Or though neither. Mwliol- 
■son V. Squire, 16 Ves. 259. 


Wrong Name — Mistake.] — A person 

whose baptismal and surname were A. L,, was 
married by banns by the name of G-. S., having 
been known in the parish where he resided and 
was married by that name only, from his first 
noming into the parish till his marriage, which 
was about three years : — Held, that the marriage 
was valid, and therefore the wife and children 
were entitled to the husband’s settlement, Rex 
F. Billing shurst, 3 M. cSi S. 250 ; 15 R. E. 474. 

Where a married woman, on the death of her 
husband, assumed her maiden name, and after 
several years had elapsed, married, by banns, to 
a second husband in that name, and described 
herself as a “ widow ” : — Held, that, in the 
absence of fraud, such marriage was legal, and 
that her settlement followed that of her second 
husband. Rex v. St. Faith's, Newton, 3 D. & R. 
MS. 

In the publication of banns, in 1817, a woman 
named Mary Hodgkinson was called White, a 
.-surname entered by mistake in the register of 


her baptism, but which she had never gone by 
or been entitled to. The false name was given 
to the officiating clergyman without any in- 
tention to mislead, nor did any individual having 
an interest in the marriage appear to have been 
deceived : — Held, that the marriage was void. 
Rex V. Tibshelf, 1 B. & Ad. 190 ; 8 L. J. (o.S.) 
M. 0. 120. 

A marriage by banns, published in false 
names, is not void under 4 Gieo. 4, c. 76, s. 22, 
unless both parties were privy to such mispubli- 
cation. Rex v, Wroxton, IN. & M.712; 4B.& 
Ad. 641 ; 2 L. J., M. 0. 64. 

A man caused the banns to be published with- 
out the knowledge of the intended wife, a minor, 
to whom he proposed marriage only the day 
before it took place. For the purpose of con- 
cealment, the Christian name of the wife was 
wrongly stated, and the age and residence of the 
husband and wife were also falsely described : — - 
Held, that the marriage was valid, the wife 
having been unconscious of the irregularity in 
the publication of the banns. TeinpletO'Ji v. 
Tgree, 41 L. J., Mat. 86 ; L. R. 2 P. 420 ; 27 
L. T. 429 ; 21 W. R. 81. 

A marriage solemnised after an undue publi- 
cation of banns will not be held null and void, 
under 4 G-eo. 4, c. 76, unless it is shown that 
both parties “ knowingly and wilfully ” con- 
curred in such undue publication. Gomiiertz v. 
Kenslt, 41 L. J., Ch. 382 ; L. B. 13 Eq. 369 ; 26 
L. T. 95 ; 2 ) W. R. 313. 

When an intending husband, then a minor, 
desiring to have a secret marriage, gave instruc- 
tions for the publication of banns, and in such 
instructions omitted two of his own cliristian 
names and one of the Christian names of his in- 
tended wife (also a minor), and the names were 
eiitei'ed with such omissions in the register of 
banns — there being no evidence of how the banns 
were actually published — and the names were, 
after the ceremony, signed by the respective 
parties, with the same omissions in the register, 
there being no further evidence besides that of 
the husband, who deposed that he omitted the 
names, not thinking or believing he was acting 
contrary to law, and for brevity’s sake only, and 
the marriage having been reputed good for more 
than thirty years : — Held, that the husband was 
not proved to have committed any offence against 
the statute. Ib. 

The husband deposed that, prior to the mar- 
riage, the intended wife neither directly nor in- 
directly took any step towards the publication of 
the banns, but "left the matter entirely to him. 
There was no evidence of knowledge on her part 
beyond her signature of the marriage register 
with the omission above mentioned, that not 
being her usual form of signature. She being 
dead, and the marriage having been reputed 
good throughout her life— that is to say, for up- 
wards of twenty -four years : — Held, that the 
court could not impute to the wife knowledge of 
the omission of the name in the instructions for 
publication of banns. Ib. 


Designedly Changing Name for Clan- 

destinity.] — Banns having been x>^t)lished 
between two persons (who afterwards clandes- 
tinely intermarried) under the names John 
Miles and Maria Courtenay, upon evidence (of 
one alone of the parties, corroborated, however, 
by other persons and by documents) that the 
intending wife has been baptised Beatrice Mary 
Victoria Emma Guy, and that instead of the 
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name “ Beatrice” (by which she was familiarly 
known) the name “ Maria ” (by which she was 
not known) had been, in the publication of the 
banns, used and adopted with cognisance of 
both parties for the purpose of clandestinity : — 
Held, that the parties had knowingly and wil- 
fully intermarried without due publication of 
banns ; and that under the Irish Marriage Act 
of 1847 (7 & 8 Viet. c. 81), s. 49, the marriage 
was null and void. Courtenay v. Mllea^ Ir. II. 
11 Eq. 284. 

And a nidlity of marriage by reason of undue 
publication of banns, pronounced for, both 
pai'ties being cognisant of the undue publication. 
BroAily Y. 2 Curt. S3B. 

A niarriage by banns, where the publication of 
banns was in the name of Jolm, instead of 
Bower, the Christian name of the man, both 
pnidies being at the time of the solemnisation tif 
the marriage aware of such misdescription, was 
pronounced null. Midgley (f.. c. Wood^\. V/ood^ 
30 L. J., Mat. 57. 

A marriage by banns, in the publication of 
which one of the Christian names of the man, a 
minor, was designedly concealed, and which was 
solemnised in such imperfect name, is void under 
4 Geo. 4, c. 76, ss. 7, 22, the judicial committee 
being of opinion that the circumstances of the 
man omitting to sign his full Christian names in 
the ]’egister 'indicated his participation in the 
previous false publication. Tongue v. Tongue, 
1 Moore, P. C, 9o. 

In the publication of banns the woman’s name 
was published as Morumild instead of Wormald. 
When in the vestry of the church, before the 
solemnisation of the marriage, the clergyman 
called out the names from the banns-book in the 
presence of both parties, the woman thereupon 
stated that her name was Wormald, and it was 
so entered by the clerg^'man in the marriage 
register : — Held, an undue publication of banns, 
under 4 Geo. 4, c. 76, s. 22, and the marriage 
pronounced null. Wormald v. Keale^ 19 L. T. 
93. col. 640. 

Minor.] — It is doubtful whether the 

marriage of a minor can be declared null and 
void by reason of undue publication of banns if 
there is no parent or guardian whose consent or 
dissent can be given to such marriage. Holmea 
V. Sijnmons^ 37 L. J., Mat. 58 ; L, il. 1 P. 523 ; 
18 L. T. 770 ; 16 W. E. 1024. 


lication of banns: — Held, that a name aequii-eri 
hy marriage can only be su])ersed(‘d by a reputed 
name in case wliere the name had })een so fai 
acquired by rcituie as to ol)]itei‘;Ue ilie iianie ac- 
quired by ma.i'riage. Fonda! I (otherwist' Coid- 
,sanid') v. (roldr^niid, 46 b. J., !\ 7n ; 2 W B, 263. 
And see Ckieheder v. Mure (f. c. CnirJitdrr)^ col. 
659. 

Prohibition for Marrying Without Banns.}— 
A prohibition was graineil to a, suit iu tlie 
spiritual court, fnr marrying without ])amis or 
licence, because it was a jualfer of temporal 
jurisdictioii. f'amplndj v, J/r/r/r/z, 2 IN'ih. 79. 

District Parish — Incumbent Exclusive Eight 
to Celebrate Marriage by Banns.] — An ineum- 
bentof a district parish validly eon^titiu ed iiiiden 
58 Geo. 3, c. 45 and 59 Geo. 3, e.. 1 31 lias am ex- 
clusive right to celebrate marria.ges by banns,, 
between itersoris both of ^vl^((m are resident 
within the district parish . 7'ur 'kn /.s%v v. A 'icuu! ndm, 
32 L. J., Ch. 794 ; 9 Jur. (.\.S.) 1026 ; S L. T. 
821 ; 11 W. E. 938. 

iii. Licence. 

Presumption.] — The factum of marriage, cele- 
brated by a clergyman of the Cliiircli of England 
in 1815, being t)rot’ed, the rriaxiiiis semper presii-' 
mitur pro matrimoiiio, and omnia presiiiviaiitiir 
rite et solemiiirer acta, w'iiich raise the |„iresi.:imp- 
tion of law that a special licence existed autho- 
rising the marriage, can only be re[)elled by 
strong, distinct, satisfactory, and conclusive evi- 
dence to the contrary, and every reasonable pos- 
sibility of a fact in favour of dhe presumption 
must be rebutteil. Piers v. Plen, 2 H. L. Cas., 
331 ; 13 Jur. 569. 

The presum}.)tio juris in favour of t lie existence' 
of a special licence is not suilicieiuly .repnlleil by 
the evidence of the bishop of tlie d'iufc'^e. th.iriy 
years after the factum, that he never granted a. 
licence for the rnarriage of the [)artie< in ques- 
tion, stating his reasons why he w'a.h certain tiiat 
he never granted such licence, i/n 

The reasonable possibility (nor tlis}>roved) that 
the special licence might have 'oeen granted Iw 
the late bishop, who died a year and a lialf 
before the marriage, is Biiilicient to sii[jport tlie- 
presLimptio juris, ih. 

Marriage of Minor without Consent.] — The 

marriage of a minor by licence witlanit tlie con- 



Mistake as to Time.] — The due publica- 
tion of banns of marriage was completed on the 
1st July, and the marriage took place on the 1st 
October foEowing. The 4 Geo. 4, c. 76, s. 9, 
requires marriages by banns to be solemnised 
within three months after the complete publica- 
tion of banns : — Held, that the marriage was 
valid, it not being found that the parties know- 
inglj^ and wilfully intermarried without due 
publication of banns. Meg. v. Clarke^ 16 L. T. 
429 ; 15 W. E. 796 ; 10 Cox, C. G. 474. 

Ee-marriage after Divorce.]— A wife having 
obtained a decree dissolving her marriage with 
her husband, subsequently re-married him. The 
second marriage was celebrated after publica- 
tion of banns, in which she was described by her 
name of marriage, she having in the interval 
between the decree dissqlving her first marriage 
and the celebration of the second usually passed 
by her, ‘maiden name. On an application to 
annul such marriage by reason of an undue pub- 


sent required by 4 Geo. 4, c. 76. s. 16, is valid, 
the statute being directory only' Rex v. BW 
iningham, 2 M. & Ey. 230 ; 8 B.‘ & C. 29 ; 6 L. J. 
(O.s.) M. G. 67. So under 6 & 7 Will 4, c. 85, s. 25. 

Where, in ejectment, the plaintiil relies uu the 
invalidity of a second marriage, by reason of ti 
former marriage by licence, one of the parties- 
being a minor, and the defendant lias notice that 
the question intended to be raised is whet her the 
first marriage was with the consent of the 
minor's parent, it lies upon the <{efeiidant to 
disprove consent. Boed. James v. Price, 1 M. &. 
Ey. 683 ; 6 L. J. (o.s.) K. B. 157. 

In Scotland.] — A marriage in Scotlandi' 

by an infant who was an English subject, 'with- 
out consent, was held good by the court of dele- 
gates. Compton V. Bear or oft, Bull. H. P. 1 1 3. 

— — Wrong Name.] — A marriage by licence, 
not in the man’s real name, but in the name 
which he had assumed because he had deserted, 
he being known by that name only in the place 
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where he lodged and was married, and where he licence first had and obtained, unless both par- 
had resided sixteen weeks, is a valid marriage, ties were aware at the time of the ceremony of 


Hex Y. BiiHon’UjMJi* Trent, 3 M. & S. 537; 16 the absence of banns and licence. Grmrm \, 


E. R. 350. Greaves, - 

A marriage by licence under a false name is L. T. 745 
valid. Lrme v. Goodioln, 3 Gr, ck D. 610 ; 4 Q. B. 

361 ; 12 L. J., Q. B. 157 ; 7 Jur. 372. f 

A partial departure from the true name of one 'x?, 
of the parties to a marriage in a licence ob- 
taiiikl ill the altered name by the other party 
for the purpose of concealing the intended mar- 
riage is no cause of nullity if the altered name How fa 


Greaves, 41 L. J., Mat. 66 ; L. R. 2 P. 423 ; 26 
L. T. 745 : 20 W. R. 802. 


In Scotland. ] — A marriage celebrated in 

Scotland without banns or licence is good. Mall, 
Ex parte, 1 Rose, 30. 


iv. Consent of Earent, 


How far Necessary.] — The provision in 4 G-eo. 4, 


may represent the person, and if such licence c. 76, s. 17, does not apply to a father who is 
was obtained for and by the direction of that beyond the seas, or who unreasonably withholds 


pex'son. Bevan f. c. MrMalion v. M' Mahon, 2 Sw. his consent ; but only in a case in which he is 
k Tr. 230 ; 30 L. J., Mat. 61 ; 7 Jur. (N.s.) 218 ; non compos mentis. I. C., Ex parte, 3 Mylne & 


3 L. T. 820. 

A marriage w’-as solemnised by a licence in 


Craig, 471 ; 2 Jur. 463. 

The patria potestas of the civil law, as respects 


which the name of the -woman was stated to be the marriage of children, was abolished by the 
“ Margaret “Bevan,” her baptismal name, and canon law, which is the law by which mar- 
that by which she Was commonly called being riages are governed in this country, except so far 
“ Margaret Lea Bevan.” The licence was ob- as it has been restricted by 4 Geo. 4, c. 7l>. 
tained in the altered name by the man, who Sherwood v. Raij, 1 Moore, P. C. 353. 
knowingly and by the direction of the woman Althongh a father may withdraw his consent 
suppressed the name “Lea” in order that the to his daughter’s marriage at any time previously 
surrogate might not know who the woman was, to the actual solemnisation, yet his consent when 
and that the iuteiided marriage might be kept duly obtained will be upheld, though he died be- 
secret from her friends : — Held, in a suit of fore any preliminary arrangements for the mar- 


nullity of marriage instituted by the woman on riage could be settled. Yonge v. Furse, 26 L. J., 
the ground of misnomer in the licence, that as Ch. 117 ; 2 Jur. (N.s.) 864. See S. C., 26 L. J., 


the name “Margaret Bevan ” might represent Ch. 352 ; 3 Jur. 603 ; 5 W. R, 304. 
her, and the licence was obtained for her and by 
her direction, the marriage was not void as Condition of Marriage with Consent.] — Held, 
having been solemnised without licence. Ih, subsequent and not precedent, and its perform- 
A marriage by licence is not invalidated having become impossible, by the 


A marriage by licence is not invalidated having become impossible, by the act of 

throug^'i the husband having been, by mistake,' God, was dispensed with. Collett v. Collett, 33 
described in the licence as having two additional Beav. 312. 


Christian names. Haswell v. Maswell and Gil- j n -o ^ i * 1.1 • « 

7iW T T T) ir. -jjo n OQ1 Bastard.] — Bastards were within 2b Geo. 2, c. 

Ijett, ol L. J.,.l . lo , .30 W . 1-v. 231. 3 ^^ required the consent of the father, 

Marriage before Licence Issued.]-— A. and B. guardian, or mother, to the marriage of persons 
intermarried at the parish church of Bradford, under age, who were not married by banns. Bex 
Yorkshire, on the 18th 5f June, 1857. The v. 1 Term Rep. 96. 


Marriage before Licence Issued.] — A. and B. 


licence for their marriage did not issue until the marriages, whether of legitimate or ille- 


19th of June, and the h\isband knew at the time gi^imate children, were within 26 Geo. 2, c. 33, 


of the marriage that the licence was not in U^tl a manmge of an illegitimate minor, had by 


existence, but the wife was ignorant of the fact licence with the consent of her mother, was void 
and believed that all necessary formalities had By PCestlyY. Hughes, 11 East, 1 ; 10 R. E. 


been observed : — Held, that the parties had hot' 
knowingly and wilfully intermarried without 


Presumption of Validity of Marriage.] 


licence whhin 4 Geo. 4, c. 76, s. 22, and the question of legitimacy there were in evidence a 
validity of the marriage was pronounced for. sentence of nullitv of the marriage of a minor for 


Greares v. Greaves. 41 L. J,, Mat. 66 ; L. R. 2 
P. 423 ; 26 L. T. 745 ; 20 W. R. 802. , 


Jurisdiction of Arches Court.] — The Arches 
Court has no jurisdiction to entertain a suit by 


^ want of her father’s consent, and a statement in 

' . R. bOt. , the parish register that the marriage took place 

1 n A aHa By licence with the consent of the mother of the 
oourx.j—iiie Aicnes nothing as to the father’s consent. 

? There was, however, evidence leading to the con- 


letters of request agamst a Lyman for false y elusion that the sentence had been obtained by 
swearing before a surrogate to an 'aadaYit to and wife, and that 


lead to the issue of a marriage licence, 
more v. Maehon, 1 P. H. 481. 


Granting Licence — Buty of Incumbent.] — 

M^here a licence is granted, in due form, for a 


the father had been aware, and did not dis- 
approve, of the match : — Held, fifty years after 
the date of the sentence of nullity, that the 
marriage ought to be presumed valid. Marrt^a>n 


marriage at a particular church, the incumbent 

is imdej’ no obligation to inquire whether there 22 L, J., Ch. 7^ ; 18 1 ; 1 W. R. 411, 

has bec*ri a suiileient residence to justify the Birch, In re, 1 1 Beav. 3o8. 


granting of the licence. His proper course is to See also Poole v. Poole, Younge, 331, and 
assume the rcgultirity of the licence and to per- Adams v. Adams, 8 Ir. Ch., R, 41; Bex v, 
form the marriage ceremony. TuclmessY. Alex- Bramg^toyi, 10 East, 282 ; 10 R. E. 289 ; Adrian 
under, 4 Brew. <k\Sm. 614 ; 2 H, R. 480 ; 32 L. J., Bireh, In ■?•<?, and col. 655. 

Ch. 794; 9 Jur, (N.S.) 1026; 8 L, T, 821 ; 11 . 

W. R. 938. y. In what Places ay 


y. Bi what Places and hefore Whoyyi. 


Without Banns or Licence.] — A marriage is In England— Clergyman not Officiating.] — A 
valid although cekibrated without banns or marriage between English subjects, celebrated 
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husband and Marriage . 


according to the rites of the Church of England, ^ 
hut not in the presence of a priest in holy oickis, alh 
is invalid at common law. CatlisTWOod v. to- dis. 
Ion, 13 M. & W. 261 ; 13 L. J., Ex. 334 ; 8 Jun am 

A clergyman of the Church of England p^r- dis 
formed the ceremony of marriage between him- trs 
self and A. in a private house. At the perform- tn 
ance of the ceremony there were no_ witnesses wn 
present in the room, but a woman in ^ 
adioining witnessed the proceedings without to 
hearing what was said. The marriage was con- m 
summated -.—Held, invalid. 

nil, 9 H. L. Cas. 274 ; 11 Ir. C. L. E. ol4 ; 8 Jm. E 
(K.S.) 770; 5 L.T.97. 

It must be taken as established, since Keg. v. 
miMs (10 01. & F. 534), that there never could e^ 
have been a valid marriage in England before \\ 
the Eeformation, without the presence of a priest sc 
episcopally ordained; or afterwards, without 
the presence of a priest, or of a deacon ; and as 
the presence of a priest is declared to be neces- p' 
sarv it is clear that he must be a third party u 
present at the time of making the contract, n 

^ The presence of a priest was not merely for il 
the purpose of securing a religious sanction to p 
the contract of marriage, but one of the objects v 
■was to prevent an unlawful contract, which - 
could not be secured unless the priest was a per- 
son other than either of the two engaged in the s 
act. The directions contained in the rubric t 
respecting the opening address to the congrega- t 
tion, the adjuration to the persons about to be 
married as to confessing any lawful impediment c 
to their union, the putting on the ring, &c., are c 
not absolutely essential to the validity ot the - 
marriage ; the essential part of the service is the 
reciprocal taking each other for wedded wife and 1 
wedded husband. 11). ^ 

Quaere, whether the decision in Keg. v. 

(10 Cl. & F. 534), would apply to a marriage 
bona tide contracted in the colonies, or on board 
a ship, where it was impossible to procure the 
attendance of a minister of religion Ih 

See Culling v. CulUng, bo L. J., P. o9 , [1896] 
P. 116 ; 74 L. T. 252 ; col. 634. 

A marriage between British subjects, at the 
celebration of which no ordained clergyman of 
the Established Church of England and Ireland 
intervened, is not valid at common law so as to 
avoid a marriage subsequently solemnised in due 
form, between one of the parties to the first mar- 
riage and a third party, and bastardise the issue. 
Ke Jfcmlin v. DruiU, 13 Ir. 0. L. R. 212. See 
col. 633. 

Number of Witnesses.]— The 4 Geo. 4, 

c. 76, s. 28, which requires that twm witnesses 
should be present at a marriage, and should sign 
the register, is merely directory ; and a non-com- 
pliance with its directions is no ground for 
annulling a marriage. Wing v. Taylor, f. c. 
WtM, 2 Sw. & Tr, 278 ; 30 L. J., Mat. 258 ; 7 
Jur;(N.S.) 737 ; 4 L. T. 583. 

A marriage solemnised in the presence of one 
witness only is therefore a good marriage, i h. 

Before Registrar.]— The superintendent 

reo'istrar has no power to grant his certificate, 
pursuant to 6 & 7 Will. 4, c, 8o, s. 7, in cases 
whATP. it is nronosed that the marriage shall 

and without 
P. 0. 332 ; 4 


Where, on an indictment for bigamy, it was 
alleged that the first marriage took place in a . 

dissenting chapel ^ 

and a witness was called who proved that he was 
present at the marriage, that it 
dissenting chapel in the presence ot the regis- 
trar. that the entry of the marriage in the regis- 
trar’s book was signed by the witness as a 
witness to the marriage, and that the Parties 
afterwards lived together as husband and wife 
for some years Held, first, that the 
mony of the witness sufficiently proved the Tact 
of raarriage. Keg. v. Mcmmarmj, ^ 

132 ; 26 L. J., M. C. 10 ; 2 Jur. (N.S.) 1236 , •> 
W. R. 119 ; 7 Cox, C. C. 192. ^ . 

Held, secondly, that there was pnma facie 
evidence that the chapel was duly registerec , aiffi 
was a place in which marriages might legally be 
, solemnised. II). 

To render a marriage invalid within the 6 cV 7 
1 Will. 4 c. 85, s. 42— which enacts “that if any 
. persons’shall knowingly and wilfully intermarry 
' under the provisions of this act without due 
. notice to the superintendent registrar, the mar- 
riage of such pei'sons shall be null and void 
it must be contracted with a knowledge by mtii 
i parties that no due notice had been given. Keg. 

^ V. Rea, 41 L. J., M. C. 92 ; L. K. 1 C. C. 3bo ; 

1 26 L. T. 484 ; 20 W. R. 632. 

Therefore, where one ot the parties undei 
e s. 4 which requires that the notice shall^ state 
c the name and surname of each of the parties in- 
tending marriage, gave a notice stating 
e a false" Christian name for such party, but tiie 
t other party did not know that fact at the time 
e of the marriage, the marriage was held valid. 

e In a suit for nullity of marriage celebrated 
d before a superintendent registrar, it appeared 
that the notice required by 19 & 20 _\ ict. c. 119, 
is s 2 was signed by the husband with a wrong 
re name (his first Christian name being omittecp, 
d and that it was falsely asserted that both parties 
le were twenty-one years of age. The court held 
that the validity of the marriage could not be 
n questioned, and dismissed the petition. 

V. Sjruruwg, 46 L. J., P. 49 ; 2b W. K. 11b. 
le 1 man may change his surname by use and 
of reputation, and if by use and reputation he has 
id acQuired a new name, he is not indictable undei 
to 19 & 20 Viet. c. 19, s. 2, for using a new name 
re in signing a notice for the purpose of proem ing 
.r- his marriage under 6 & 7 Will. 4, c. 85. Keg. v. 

4F.&F. 1099. 


Presumption.]— When a marriage has 

been solemnised in a registrar’s office in the 
presence of the registrar and deputy registrar 
the presumption of law is that the requisites ot 
the statute 6 & 7 Wm. 4, c. 85, s. 21, have been 
complied with. If it appeared from the evidence 
i that such a marriage took place with closed 
doors, it would not on that account be held 
to be invalid, so as to disentitle the husband 
after the wife’s death to have adininistratioii 
granted to him of her eficects, a marriage so cele- 
brated not being specified in the 42nd section ot 
the statute as one that is null and void. Canij)- 
Ml V. Corley, i W. B. 675. m^col. 655. 

Due Notice.]— The “due notice” xequired 

by the registration acts for the validity of a 
marriage before a registrar, is a notice conform- 
ing to the formalities provided by”> & 7 Will. 4, 
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fied, though the contents of the notice in respect accompanied by B., a Presbyterian, to the house 
of Christian names and residences of the parties, of G., a regularly-placed minister of the Presby- 
or other details, are not accurate. Holmes v. terians of the parish where C. resided, and there 
Slmmris t c. Holmes, 37 L. J., Mat. 58 ; L. E. 1 entered into a present contract of marriage with 
P. 523 ; 18 L. T. 770 : 16 W. E. 1024. B. ; the minister performing a religious ceremony 

Since 19 & 20 Viet. c. 119, there is no analogy between them, according to the rites of the 
between a marriage by banns and a marriage by Presbyterian church. A^and B, lived together 
notice before the registrar. The decisions as to for some time as man and wife ; A. afterwards, 
what constitutes undue publication of banns, B. being still alive, married another person, in a 
under 4 Geo. 4, c. 76, are not therefore applicable parish church in England: — Qumre, whether 
to a question of what constitutes undue notice the first contract thus entered into was suffi- 
under the registration acts. Ib. ciently a marriage to support an indictment 

against A. for bigamy. Lords Brougham, Den- 

In what Churches and Chapels. ] — Mar- man and Campbell were of opinion that it was, 

riages, since 26 Geo. 2, c. 33, in chapels, not Lords Lyndhurst, Cottenham, and Abinger were 
having chapelries or districts annexed to them, of opinion that it wms not. The lords being 
and in which banns have not been usually, al- thus divided, the rule semper prjBsumitur pro 
though often published, were upon the construe- negante applied, and judgment was given for 
don of that statute void. Bex v. Northfield, the defendant in error. Re(f. Cl. & 

Cald. 115; 2 Dough 659. F. 534 ; ^ 11 \ ^nA^eQBeainish\\ Beamish, 

In an action for crim. con., if the plaintiff’s col. 633. 
marriage was solemnised in a chapel, he mxist 

give some evidence that haiins were usually In Private House.] — A marriage in 

published there before the passing of the Mar- Ireland, performed by a clergyman of theesta- 
ri age Act. v. 2 Gamp. 297. blished church of England, is valid, though it 

An incumbent of a district parish validly was celebrated in a room of a private house and 
constituted under 58 Geo. 3, c. 45, and 59 Geo. 3, without any special licence being granted to the 
c. 134, has an exclusive right to celebrate mar- parties. Smith v. Maxwell, 1 Car. & P. 271 ; K. 
riages by banns, between persons both of whom & M. SO. And see StocMvidfje v. Qtilehe, 3 Car. 
are resident within the district parish. TneJinis.s & K. 305. 

V. Alexander, 2 Drew, k Sm. 614; 2 N. E. 480 ; 

32 L. J., Ch. 794; 9 Jur. (n.s.) 1026: 8 L. T. Of Protestant by Eoman Catholic.] — 

821 ; 11 W. E. 938. A party to a marriage celebrated in Ireland 

by a Eoman Catliolic priest, who was bora and 

In Vestry.] — A marriage solemnised in a bred a Protestant, and of a Protestant family, 

vestry belonging to and in the church is a good unless he has done some act to denote a change 
marriage. IFv'w// v. Tai/lor, t. c. Wifa/, 2 Sw, & of his relia’ioiis persuasion, must be deemed to 
Tr. 278 ; 30 L. J., P. 2.58 ; 7 Jur. (nIs.) 737 ; 4 be a Protestant within the 19 Geo. 2, c. 13, s. 1, 
L. T. 583. which provides that every marriage celebrated 

Primfi facie the vestry is part of the church, by a popish priest, between a pjipist and any 
and a petition for sentence of nullity, on the person that hath been or hath professed himself 
ground that a marriage was solemnised in a to be, a Protestant, at any time within twelve 
vestry, which does not aver that the vestry months before such celebration, shall be null 
formed no part of the church, is insufficient, and void. Yelvcrton v. Lonqwortk, 4 Macq. 
Jb, H. L. 746; 10 Jur, (x\.s.) 1209; 11 L. T. 118; 

13W. E. 235. 

In Building near Church.] — When a 

marriage was solemnised in a building in a In Scotland — When Valid.] — A domiciled 
parish ^situate a few yards from the cburch, at a Englishman and Englishwoman residing in 
time when the church was disused in conse- England, after an illicit connection of some years 
quence of undergoing repairs, and divine service standing, went to Gretna in Scotland, and on. 
had been several times performed in the build- their arrival there (before the passing of 19 & 20 
ing, in the absence of any proof that it was Viet. c. 99) contracted a marriage, per verba de 
licensed by the bishop, it was presumed in favour prmsenti, by inahing a mutual declaration of 
of the marriage to have been duly licensed, marriage before witnesses. At the instance of 
Ileg. V. Cresswell, 45 L. J., M. C. 77 ; 1 Q. B. D. the man, the certificate of marriage given by the 
446 ; 33 L. T. 760 ; 24 W. E. 281 ; 13 Cox, C. C. person who officiated at the ceremony was ante- 
126. dated four years. In a suit for nullity of marriage 

by the man, he repudiated the marriage, on the 
— — Ou Board British. Ship.] — A marriage ground that he had never consented to a mar- 
solemnised by an ordained clergyman of the riage, but went through the form of marriage 
chxirch of England on board a queen’s ship, with a simulated object in view, namely, for the 
while lying at or off a port within her majesty’s purpose of obtaining a certificate to blind in- 
dominions, is a valid marriage at common law. quiries. Thei*e was no deception on the part of 
(hillmg V. C%Umg,i^D L. J., P. 59; [1896] P. the woman, who believed it to be a marriage : — 
116 ; 74 L. T. 252'. See col. 634. Held, that the marriage wms valid by the lex 

loci contractus, there being reasonable evidence 
Ie Ireland.] — A marriage solemnised in Ireland of the intention of the parties to contract, ipsum 
in 183.5 by a non-placed Presbyterian clerg;^mian matrimoniiim ; and that as there was a mutual 
who had previously had a congregation, but had declaration of present marriage, it was iinma- 
been suspended and had ceased to have one, is terial whether the man had some other motive 
valid. Harris '6 QS beside marriage. Bell y, Graham,!^ Moore, 

242 ; 1 L.T. 221 ; 8 W. R. 98. 

At House of Clergyman.] — A., a member To constitute a marriage in accordance with 

of the established church in Ireland, went, Scotch law, the agreement to marry must be 

I - • 21—2 
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.1, HTISBAHD AND WIFE-Mori-iw*- 

sisr^r^Si-sr™ a| — 'i*; ' jzs «=s ?s“-sv 

3fs2r:.»s^;™3g ;r«t='«;r,iSToK^ 

Yelvm-t.on v. Zimgimrth, i ^acq. H L. 746 ^ ScotchiDan, married mhoptlaml.,^^^ 

10 Jur. CN.S.) 1209 ; 11 L. T. 118 , 13 \^ • i- f ehifcea 

unmarried Avoman, while living with her ^bSd neoessaiT, for those who 

mXr“ad two children by H a Bmgle man ^,®f“theh legitimacy, to prove either a le^l 
X gave bond to the parish 1° ^^e'nnrfy it ^he cohabitation, or a oh“f “ 

against their maintenance. He f-ftuwaids had become 

Ihlnsed his residence, and she went with hti natiuc ,.^^8. The mere fact that G. 

children to reside in his house, and so raided continued to live together was 

till his death. Shortly after this change of resi- " . f op that purpose, ITndersuchcii- 

deiice, he obtained from his law agent a form ‘stances the children- ^vere held illegitimate, 

words necessary by the ""I" though born after the date of A.’ s death. Zapdof 

a marriage; he then wrote this note s ^ 

dearest Mary, I hereby solemnly declare tin d . law’ of Scotland accepts the continued 

you are my lawful wife,_ though, for ^^^Itato of a man and woman as spouses, 

reasons, I wish otir marriage to be kept ‘ oonnled with the general repute of their^ being' 

? l e nr I am your affectionate hus- ^oup ed complete evidence of them 

band.— A. H.” This note was addressed i^s^tle ^ ^ marry i but in 

to her, but outside to order to sustain that inference their 

the note with the law , x. mnaf be within the realm of Scotland. Cohabi- 

nlease and satisfy her, but directed the agent to j^cotland will not constitute mar- 

keep It a secret till his death. He alwaA s lep - - ^ although it may be competently founded 

Lilted liirnself to bis relations f f “^le on” either as corroborative evidence of a cere- 
— Held, that a valid marriage had kecn^ cons " . <;;cotland. or as evidence that a ceremony 

tuted between these parties ; that the woids of ^ ^ ^ plaice in Scotland was truly 

the naner were sufficient for that purpose, so fai parties as a present interchange 

aftlm m^was concerned ; and that his con- "^rinS A- 

duct and expressions to the law agent, toge ■* iqwfullv married to B. by interchange of 

with the suLequent residence ot the woman Ln Jent de prajsenti before witnesses in , 

with him, must be taken as evidence of bei mutml remained in 

knowledge of the papeis and her about a month, B. and ^ 

Jlmmltoii V. Bamilttm, 9 Cl. & 1 . 327. England as husband and wife, 

Cohabitation-How far Sufficient.]-Co- '"Tehveei? Tsh aiid °1849, when 

habitation, with the required repute, as husband i'<y® ™ J ° daughters were born, one of 

t and "is proof that the parties between them- B desei teiKy^ three ig.ol B. 

i selves have nurtiiallyoontracttal tlm matn^^^^ mw 'iecfc at a parish church in England aird 

r relation. It demonstrates that interchange ot ’ a rvas informed of this marriage 

consent which alone constitutes ni.arriage m ^ Aer'itsoelebration, hut took no steps to 
Gotland. The law of habit and tte tirfvSiStr of the averred irre^rlar Scotch 

not neculiar to bcotland ; althougn in na\ c m y nullity of the marriage- 

countries whore the facilities of matr^^^^^^ "y^IsTd iLhoiallv declared, 'until 1880 The 

less than iu Scotland, the f « Slewed wiSesses to A.’s marriage wyo admitted 

the marriage must be stroiigm. Camj) ■ be dead, but they were alive m teoB 

Cawphdl, L. K. 1 H. L. be. 182. ^ ^ ^ been judiciaUy examined 

connection commencing in adulteiy o , action brought against B. for the hoard 

ceasing to he adulterous, become matrimonial h^ i ^ t :_Held, that the evidence 

consent, and may \ Pointer oompletSy disproved the allegation of a marriage- 

SI? ?s. ■ 

connLtion from adultery to matrimony need Gas. 48 J H. L. 

not be indicated by any public act, or by anj Invalid— Status of ChUdren.]— By the 

observable changes m outward demonstration. Scotland, -udiero a marriage between two 

a widow, entitled TS mSe entS° tete by^'ne'of those 

viduitatc, cohabited with B. in Scotland. In • P g^gb persons is, at the 

regard to society, they hold themselves out as Pei_-^„’ the solemnisation of such second mar- 
man and wife ; but with respect to the pensio , -jnstifiahly ignorant that any impcdimeiit 

they acted as if they were unmamed ; ai d A., “^Tooond mairiage eidsts, the issue of the 
huM-yearly, made solemn “iff marriage has, nevertheless, the pers.mal 
hood for the puipose of obtaining toe pension . '-^7 , ’ eh^ inz.wft, re, 

_Ul, that, W \hc whole, the finding that no status of leg toate chin ^ . 

valid marriage had taken place was light. I’s l. T. 576 ; 14 W. 11. 161- 

meitwi V. Cmtiford, 3 Beav. 103. 12 jur. (.n.s.j 

' = ,.evMence"fVe“iwM^^ b'nf "ngfe'S™^^^ 

_ ;.jJ. .-'.'i Av */' ' " ii'.' .■ ...i'' ' ^ i, 'i, . , ' ' .! i'., , 

.1. : n.,4 ..si-c.--:'... : : . 



649 HUSBAND AND Wim— Marriage. 650 


riage in any conquered colony in which a 
different law of marriage prevailed, whatever 
effect it might have in any other colony. Brooli 
V. Bnmh, 9 H. L. Cas. 193 ; 7 Jur. (N.S.) 422 ; 4 
L. T. 93 ; 9 W. E. 461. 

Marriages of British subjects in British planta- 
tions are governed by the common law of 
England, unless otherwise enacted by the im- 
perial legislature or that of the colony, and evi- 
dence of the solemnisation by a clergyman of the 
Church of England according to the rites of that 
church and of cohabitation is sufficient proof of 
a marriage between British subjects in Norfolk 
Island, a British colony. L'merick v. Zimerlrk, 
32 L. J., Mat. .92 ; 11 W. R. 503. 

New South Wales.] — A marriage in New 

South Wales (before a Presbyterian minister), 
where there was a fact of consent between the 
parties to become husband and wife, is a valid 
marriage, notwithstanding a noncompliance with 
the provisions of a local act, in which there were 
no words constituting a nullity. Catfendl v. 
Catterall, 1 Rob. Ec. Rep. 580 ; 11 Jur. 914. 


was used and exercised in the diocese of London : 
— Held, that the supreme court of Bombay, on 
its ecclesiastical side, had no jurisdiction to en- 
tertain such a suit, as there existed such a differ- 
ence between the duties and obligations of a 
matrimonial union among Parsees from that of 
Christians, that the court, if it made a decree, 
had no means of enforcing it, except according 
to the principles governing the matrimonial law 
in Doctors’ Commons, which were, in sucli a 
case, incompatible with the laws and customs of 
Parsees. Ardaneev Cuv^etjee v. JPerox^Zoye. 6 
Moore, Iiid. App. 348. 

In British Territory — Roman Catholic 
Church.] — A marriage celebrated between 
British subjects according to the rites of the 
Roman Catholic Church in a country subject 
to British dominion, but where there is no 
established church, is valid. Jame,^ v. Jamrs 
ami Smyth, 51 L. J., P. 24 ; 30 W. R. 232. 

Elsewhere.] — The 4 Geo. 3, c. 91, gives validity 
I to the mari’iagc of a British subject in tlie cha])el 
' of the Bi’itish ambassador abroaci, whether the 


rs 
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— - Cape — Second Marriage — Wife Living.] — 

A., born in Ireland, resided at the Cape of Good 
Hope, first, in her majesty’s 4.5th regiment of 
foot, and afterwards in the Cape mounted rifles, 
from 1842 till 1862. In 1850 he married B., I'c- 
sideiit in the colony. In 1852 the colonial court 
decreed a dissolution of that marriage ; in 1856 
A. married C., B. still living. A. died in 1863 
intestate ; and on a question as to the right to 
letters of a-dmiiiistration raised between C. and 
the brothel’ and next of kin of A. : — Held, that 
C. was entitled to administration ns the widow 
of A. Arf/ent v. Argent, 4 8w. ck Tr. 52 ; 34 
L. J., P. 133 ; 11 Jur.‘(N.s.) 864 ; 12 L. T. 768. 


In India — Of British Subjects.] — The duplicate 
registers of marriage kept in the East Indies, 
and transmitted to this country by the direction 
of the governing authority there, are admissible. 
Mateliff'e v. Ra.tel'fffe and Andernon, 1 Sw\ jk Tr. 
467 ; ,5 Jur. (n.S.)'714 ; 7 W. R. 726. 

A marriage took place in Bombay in 1844, 
previously to 14 ck 15 Viet. c. 4n. To prove the 
marriage, a book Avas produced from the archives 
of the East India Company, which purported to 
contain the quarterly returns of marriages for 
1844, from the presidency of Bombay, such re- 
turns being authenticated" copies of the original 
. registers remaining in India, and made and 
transmitted by authority : — Held, that as at 
that time the Bast India Company, nnder the 
sovereignty of the croAvn, possessed supi-eme 
authority OA^'er the territories of the comiiany in 
India, and a registry of marriages Avas kept in 
each presidency by its order, and an authentic 
copy thereof Avas made and transmitted by the 
serAuxnts of the company to the secretary at the 
East India House, and that the book produced 
came from the proper custody, the entries therein 
were admissible to prove the celebration of a 
marriage in India. Ih. 


other i>arty to the marriage is a, British subject 
or not, Wright, In re, 2 Kay A J. 595 ; 25 
L. J., Ch. 621: ' 2 Jur. (.\.s.) 165: 4 VV. R. 
.541. 

A marriage betw^een an Englishman and a 
tlomidlcd French ln<ly. at the house of the 
British ambassador at Paris, by the chaplain 
to the emliassy, is Anlid under 4 Geo. 4. c. 91. 
Lloyd A*. Betitjean, 2 Curtcis, 251. 

The manlnge of an officer celebrated by a 
chaplain (f the British army Avithin the lines of 
the army when serving abroad, is valid under 
9 Geo. 4, c. 91, though such army is not serving 
in a country in a state of acttial hostility, and 
though no authority for the marriage was pre- 
vi(U'isly ol)tnincd from the officers superior in 
command. M'aldegravc Peerage, 4 Cl. F, 
649. 

A marriage contract AAeas entered into in Paris 
betAveen two English subjects, according to the 
formalities required by the French laAv, in antici- 
pation of a marriage to be solemnisecl ‘‘ suivant 
la loi.” A ANalid English marriage took place at 
the embassy, but no marriage ceremony took place 
according 1o the French forms and solemnities: 
— Held, that the marriage ” suivant la loi,” Avas 
fulfilled hj the English marriage, and that the 
settlement being to regulate an English mar- 
riage, Avas Aailid here, notwithstanding that, 
according to the French laAV, the marriage and 
the settlement inieht be inoperathu.*. Brte v. 
Smgth, IS Bear. li2 ; 23 L. J., Ch. 705 ; 18 Jur. 
300 ; 2 \V. R. 148. 

English subjects on their marriage may stipu- 
late that their marriage rigiits shall be regulated 
by the laAV of a foreign country, and a court of 
equity Avill enforce such a contract. Ih. 


Of Indians.] — Suit on the ecclesiastical 

side of the supreme coiu’t at Bombay, by AAufe 
against husbarul, for restitution of conjugal 
rights, and foi’ maintenance. Pi'otest by the 
husband, that the parties Avei-e Parsees, profess- 
ing the religion of that sect, and that the court 
had no jurisdiction to administer towards them 
the ecclesiastical law as at the date of the charter 


Foreign Marriages.] — 55 k 50 Viet. c. 23, 
amrolidates enaetntenfii relating to the marriage 
of British nnhjeetn oat.side the United Kingdom. 

52 & 53 Viet. c. 38, remoceH donhf,^ ar to the 
validity of certain marriayea wlemniml in 
Bamitoland and in Brithh Beeliuanaland. 


vi. Proceedings against Clergyman in 
resjiect of. 

Non-Performance.]— A declaration in an action 
against a clergyman for not solemnising a mar- 
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I^vss^ra 

£md W force of the licence, it became his du^ EnslisU— Cohabitation for length of TimeO— 

to solemnise the man-iage in Cohabitation for thirty years as man and 

time specided in the hSS^ sufficient evidence of a n^mage. Sex ^ 

wauested ; that he had notice of the hcence, su ^ 3g7^ ^acl see 

“ernSel^'^ttemaL^^^^^^^ ^slLn^atnoSImeSs of marriage for 

e?? s^sToS 

plaintiff, that the declaration l^^d *® had the supposed marriage being P^TOUS to 

to perform the marriage according to the licence, jj^^xim omnia pi«sumnntui iite esse « P^^ 

aU the responsibility of ascertaining that one Peerage, The, 10 App. Cas. bJ- 

of the malady of which he died, 


?£irr£r?»^^ 

*A9 T, T Ch 794 ; 9 ^ tant minister of Tiinity uiuiicn, 

«i^-lVHv E. 938. 4 ere was produced, inter alia, in support of t^^^ 


9 T, T Ch 79-1; 9 Jur. tK.s.J lo^” . ■"• tant minister oi irimiy 

«91 11 W E 938. There was produced, inter alia, in support of t^^^ 

Where a man and a woman, notice of whose A and 

intended marriage had been published at the ^^^cate signed by C. that lie had im p, V 
board of guardians, called at the private house according to the ntes of the 
of the clelgyman of a chapel in the distneb at 

nine o’clock in the evening, and, showing him ] 3 y the mayor of Ne\v loik, o 

the superintendent registrar’s certihcate le- 1 oatli of the tiuth o 

questedSiim to ai)point a time tor /Y'\v^nld ''' certihcate; ^ ^ 

iiorr,. will-.!! tbc clcroTmiiti declared he "uuld , ,, ] 3 y .^I’hiohA. lett ail ms piopc y 

them Iffieu th4- had expressed a desire ““ the' cUlren then ^ /Tw! 

to be confirmed, and not till theri :— Held, that , g^o^^.jug that one of the 

t is^vas no proper tender of the parties tor Uq his co-executor in England, a biothei ot 
marriage iioila leaal demand of marriage, aiul ' be was a witness to the ceremony of 

Zt &e clm^ to an indict- that B. signed “f m A- s sur^ 

mmd for his refusal at such time and plao®. that the T^ySts “ ’t 

7?/y/ V James T. & M. 300 : 2 Den. O. C. 1 ; 19 taken care of by members of the family as A. 

L 1 M. c. 179 ; 11 Jur. 910. See note 19 i: 20 . and also War Office records showi:^ 

Viot. 0. 119. ss. 11, 12. that B. received a pension as A s ^^0^ ;- 

. , , Held, that there was ample proof of a legal 

Celebration by, without Inquiry.] A c^^igy- j Ih. 

man celebrating a marriage by banns, without | = , , 

Sakinrtbe inquiry directed by the marriage Party Impeachin|.]-In a suy 

act,- is* liable to ecclesiastical censure at least , children of a marriage to Pf 

perhaps to other consequences. JSicliolmi v. thei,. portions, the legitiniacy of the plaii^ 

16 Ves. 259. having been called in question by the next tenant 

prohibition was granted to a suit m the for life, who was a defendant in the c”se. 
spiritual court, for marrj'ing inthout Held, that a marriage de facto having o®°® ^i*®® „ 

iLnce, because it was a niattf of tempoial it lay on the party ““P®/®^,*? 

iurisdiction. Camgjhell y. Aldrich, i •-■ ■ marriage to show' that the same w a., g ^ - 

« ^ 1 void: that sufficient evidence of a mariiagc Uo 

Celebration— Pretence of Holy Orders.] having been submitted to^ the court, tte 

Where a person is indicted for falsely pretending oourt itself was competent to decide the question 
to he in holy ordere and solemnising matrmioiiy ^ carriage for the purposes of the sud, tryhout 
accorcUng tothe rites of the Church of England, issue. Piere v. Tuite, 1 Dr. Wal. 

the mere licence by the bishop to a cuiay, oi 

compdlabk — Suhseqnent Conduct] -^summg the 

YYinrriuo'e ceremouv between competent parties, xuarriage to be regular, pievioiis a .‘-i ^ 

no defeiiorif the pemon charged knows of the conduct of the parties is admissible evidence up^ 
of the letters of orders on which he the question of consent. Maonedl'f- 9 9 ■> 

licensed or initiated. Eeg, Mils, 2 Bli. (N.S.) 393. 

Whemm pemon is so indicted it is enough fori — By Eopute.]-A marriage may he esta- 
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blislied by preponderating repute and by conduct, 
even though the repute is divided. Lyle v. 
miwood, U L. J., Oh. 164 ; L. R. 19 Eq. 98 ; 23 
W. R. 157. 

A. and B. cohabited together as man and wife , 
f3r thirty years, aipd until B.’s death in 1835. 
There was no evidence of any marriage having 
been solemnised, nor was there any affidavit in 
support of the marriage made by an}" member of 
the family ; but there ^vas general reputation 
that they -were married, and proof of the registry 
of the baptism of several of their children as of 
A. and B. his wife. C., the brother of B., by j 
his wdll made in 1871, gave a legacy to one of | 
these children, describing her as “ his niece ” : — i 
Held, that these children were entitled, as legiti- 1 
mate children of A. and B., to share, as next of I 
kin, ill a fund as to ivhich C. had died intestate. | 
Collins V. Bishop^ 48 L, J., Oh. 31. i 

Semble, a marriage may be established by | 
repute, even though there may be no positive 
evidence in support of the marriage, from any 
member of the family. Ih. ! 

Evidence of marriage had been given by proof i 
of cohabitation and reputation. In addition, an I 
affidavit of the lOtli July, 1784, made by the! 
alleged husband for the purpose of obtaining a 
special licence, and the fiat of the Archbishop 
of Canterbury, directing the licence to pass as 
prayed, which was at tlie foot of the affidavit, 
were put in, produced from the proper custody. 
No search had been made foi' the licence, but it 
appeared that such licences are not kept in any 
regular custody. An extract of the parish 
register was also put in, which, stated that a 
marriage between the parties in question had 
been celebrated by special licence from the 
archbishop on the 21st July, 1784. It was 
objected, that the documentary evidence was in- 
admissible -without production of the licence : — 
Held, that it was admissible as confirming the 
evidence by cohabitation and reputation. l)oe d. 
Eyremont \Earl') v. Crazebrook, 3 Q. & I). 334 ; i 
4'Q. B.406: 12 L. J., Q. B. 221. 

General reputation is sufficient evidence of a 
marriage to entitle a son to inherit property, 
though the father is still living. Doe d. Fleminq 
V. Eleminy, 4 Bins-. 266 ; 12 Moore. 500 ; 5 L. J. 
(O.S.) G. f. 169 ; '29 R. R. 502. 

By Registry.] — The registry of a marriage 

is evidence between strangers of the time of the 
marriage. JDoe d. Wollaston v. Barnes. 1 M. A 
Rob. 386. 

Examined Copy of Registry.] — In order 

to prove that the defendant was wife of J. G., an 
examined copy of a register of a marriage be- 
t-ween the defendant and one J. G. was put in 
evidence. A witness was then called, who stated 
that he knew one J. G., and was acquainted 
-with his iiand writing, and that the handwiiting 
of J. G. in. the original register was in the hand- 
writing of the J. (i. with whom he was acfjuain- 
ted : — Hehh that this cvidiuice was receivable 
witliout pr^'Hilncing t!ic original register. Saner 
V. Glossop. 2 Gar. A K. 694 ; 2 Ex. 4U9 : 17 L.* J., 
Ex. 300; 12 Jnr. 465. 

Entries in Church Books.] — Tlic entry of 

names and titles of persons in a church ])ook, 
either for mari-iages or births, cannot be })Ositive 
evidence of the mari’iage or birth of any person, 
unless the identity of person named "in such 
entries is fully proved and strengthened also by 


circumstances of cohabitation, and the allowance 
of parties. Bmyoott v. Talbot^ 3 Bro. P. C. 564. 

Entries in Roman Catholic Chapel 

Books.] — Entries made in the chapel books by 
Roman Catholic clergymen, whose death and 
handwriting have been proved, are evidence 
of a marriage or baptism recorded thereby. 
Malone v. E Estrange., 2 Ir. Eq. R. 16. See 
Malone v. O'Connor., Mad. & R. 469. 

Certificates — How far Evidence.] — Certi- 
ficates of births, baptisms, marriages or deaths 
are admissible as evidence, without proof of the 
identity of the persons mentioned in them with 
the persons as to whom the fact recorded by them 
is sought to be established. Hrdihard v. Lees, 

4 H. & C. 418 ; 35 L. J., Ex. 169 ; L. R. 1 Ex. 
255 : 12 Jur. (K.s.) 435 ; 14 L. T. 442 ; 14 W. R. 
694. 

Entries in Books at Ambassador’s.] — 

The book kept at the British ambassador’s hotel 
in Paris, in which the ambassador’s chaplain 
makes and subscribes entries of all marriages of 
British subjects celebrated by him, has not the 
authenticity of an English parish register. An 
attested copy of an entry in it is not admissible 
to prove a marriage. Athlone's (Earl) Claim, 

8 Cl. & F. 262. 

Description in Will.]— It was necessary 

to prove that W. S. married M. D. There was 
no certificate of marriage found, but the will of 
her uncle, S. D., was produced. It was in these 
words : “ All this I give to my nephew, W. S.” 
(who was identified as the W. S. in question), 
and the act book fi-om Doctoi's’ Commons was 
produced, granting administration to “ W. S., 
S. D.’s nephew, minor, and universal legatee.” 
Received as proof that a marriage had taken 
place between W. S. and M. D. Shrew.slnirg 
Peerage, 7 H. L. Cas. 1. 

Irish Marriage — Certificate — Copy of 

Church Register.] — The court accepted as evi- 
i dence in proof of a marriage solemnised in 1866 
, in Dublin, according to the rites of the Estab- 
lished Church of England and Ireland, a copy of 
an entry in the register of marriages, purporting 
: to be signed, and certified as a correct copy of 
; the entry, by the clergyman of the parish where 
the marriage was celebrated. Wallace v. 

I Wallace, li L. T. 253. 

Entry in Archives of East India Com- 
pany.] — A marriage took place in Bombay in 
1844, previously to the 14 & 15 Yict., c. 40.. 

! Tc prove the marriage, a book was produced 
I from the archives of the Bast India Company, 

I which purported to contain the quarterly returns 
I of marriages for 1844, from the presidency of 
! Bombay, such returns being authenticated copies 
of the original registers remaining in India, and 
made and transmitted by authority : — Held, that 
as at that time the East India Company, under 
the sovereignty of the crown, possessed supreme 
authority over the teri*itories of the company in 
India, and a register of marriages -was kept in 
each presidency by its order, and an authentic 
copy thereof was made and transmitted by the 
servants of the company to the secretary at the 
East India House, and that the book produced 
came from the proper custody, the entries therein 
I were admissible to prove the celebration of mar- 
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riage in India. Uatclife v. RatcUffe aind Ander- 
son, Sw. Tr. 4()7 ; 5 Jur. (K.s.) 714. 

Presumption in Favour of.] — A marriage may 
be presumed. WilhUtson v. JPayne, 4 Term Rep. 
4C8. 

Everything is presumed in favour of marriage. 
itarml v. Harnod, 1 K. & J. 4 ; 18 Jur. 853 ; 2 
W, R. 612. 

The factum of marriage, celebrated by a 
clergyman of the Chureh of England in the year 
1815, being proved, the maxims, Semper 
pnesumitur pro inatrimonio, and Omnia prfe- 
sumuiitur rite et solemniter acta, which raised 
the presumption of law that a special licence 
existed, authorising the marriage, can only be re- 
pelled by strong, distinct, satisfactory, and con- 
clusive evidence to the contrary ; and every 
reasonable possibility of a fact in favour of the 
presumption must be rebutted : — Held, that the 
presumptio juris in favour of the existence of a 
special licence -was not sufficiently repelled by the 
evidence of the bishop of the diocese, thirty years 
after tlie factum, that he never granted a licence 
foi- the marriage of the parties in question, 
stating his reasons why he was certain that he 
never granted such licence : — Held, also, that the 
reasonable possibility (not disproved) that the 
special licence might have been granted by the 
late bishop, who died a year and a half before 
the marriage, is sufficient to support the prm- 
sumptio juris. P'wrs v. Piers, 2 H. L. Cas. 331 ; 
13 3 ur. 500. 

The question of the validity of a marriage can- 
not be tried like any other question of fact which 
is independent of presumption, for the law will 
presume in favour of marriage. Ih, 

Evidence in support of a plea of coverture that 
the defendant was married in a Catholic chapel 
according to the rites of the Roman Catholic 
Church, to a person with whom she afterwards 
lived as wife, is prima facie sufficient to show a 
valid marriage under G cS: 7 Will. 4, c. 85, as the 
law will presume that the chapel was registered, 
and the registrar present as required bv that act. 
Siehd V. Lanihert. 15 C. B. (x.s.) 781 ; 33 L. J., 
C. ?. 137; 111 Jur. (N.S.) 617; 9 L. T. 687 ; 12 
W. R. 312. 

Where the question is wdiether a certain mar- 
riage has or has not taken place, and the fact of 
cohabitation is established, together with reputa- 
tion of marriage, a presumption is created in 
favour of the marriage having taken place, which 
can only be rebutted by strong and weighty evi- 
dence to the contrary. Marriage held to have 
taken place under such circumstances, notwith- 
standing some evidence leading to the contrary 
conclusion, and absence of any positive evidence 
in corroboration. Fox v. RmrUoch, 44 L. T. 
; 29 W. R. 601 ; 45 J. P. 648. 

In an action against husband and wife for a 
debt due from the wife before coverture, it is not 
necessary to give actual proof of the marriage, 
presumptive evidence of it is sufficient. Tmenf 
V. Mddrlton, 7 H. P. C, 532 ; 1 W, W. & H 551); 
3 Jur. 124. 

In an action against husband and wife, on the 
note of th,e wife diim sola, a witness stated that 
he knew A. B. (the wife) formerly, and had heard 
that she afterwards married E.F, (the husband). 
The witness was not cross-examined : — Held, 
sufficient primd facie evidence of marriage, 
Rram v. Morgan, 2 C. & J. 453 ; 2 Tyr. 396. 

Marriage •— Proof of Death of First 


Spouse.] — The law always presumes against the 
commission of crime ; and therefore, where a 
woman, twelve months after her first husband 
was last heard of, married a second husband, and 
had children by him : — Held, that the sessions 
did right in presuming prima facie that the first 
husband was dead at the time of the second 
marriage, and that it was incumbent on the party 
objecting to the second marriage to give some 
proof that the first husband was then alive. Rex 
V. TLoyning, 2 B. &; Aid. 386 ; 20 R. R. 480. 

Where, upon a question as to the validity of a 
marriage between A. and 0., it appears that A.’s 
first wife, B., was alive in a distant colony 
twenty-six days before the second marriage, the 
sessions or a jury are justified in finding the 
second marriage to be void. Rex v. 
dorm, 4 H. & M. 341 ; 2 A. & E. 540 : 1 H. & W. 
36 ; 4 L. J., M. C. 49. 

Presumption less Strong where no Issne.]— 

The presumption of law in favour of the validity 
of a marriage is less strong where there is no issue, 
and where the parties to the marriage admit its 
invalidity. MPonglilirCs Fstate, In re, 1 L. R., 
Ir. 421. 

Where Insufficient to Establish.] — To siip- 

port a defence to an action that the plaintifi: 
was under coverture when the cause of action 
accrued, although she lived as a single woman, it 
is not enough to prove a bare declaration by her 
that she had been, married to B., who "was still 
alive, without actual proof of the marriage, or of 
cohabitation with her supposed husband, partic- 
lariy if there appears to be any reason to doubt 
that the marriage was valid. v. Miteliell, 

3 Camp. 393. 

Property was bequeatlied to the children of A., 
provided he should marry an Engli.sh lady. He, 
in 1859, married a woman named H!aimah Tiihi 
Tuhi, one of the offispring of an alleged marriage 
between a British subject and a native woman of 
Hew Zealand named Tuhi Tuhi. The only evi- 
dence of the marriage was that of the alleged 
husband himself, who said that he was a British 
subj-ect, born abroad, in 1801, of British parents. 
He further said that he came to reside in Hew 
Zealand in or about 1828, and had resided there 
ever since ; that in 1829 he inter-married with 
Tuhi Tuhi, and that such marriage was solemnised 
at a place in Hew Zealand, according to the laws,' 
customs, and usages then in force "in Hew Zea> 
land ; that Hew Zealand was not then a British 
colony, and there was not then a minister of any 
Christian church, nor any registry of marriages 
in the island, and that from and after the mar- 
riage Tuhi Tuhi had live(,l and still lived with 
him as his wife. The deponent did not state the 
names of his parents. He said that Hannah, 
before her marriage, was called Tuhi Tuhi, and 
not by her father’s name, in conformity with the 
customs of the natives of Hew Zealand ; but 
there was no evidence as to what the laws and 
customs of the natives of Hew Zealand were : — 
Held, that the evidence was insuffieientto enable 
the court to presume a marriage. A rmUage v. 
Armitage, L. R. 3 Eq. 343. 

That Banns had been Forbidden,]— A 

declaration by a clergyman, that, a friend of the 
wife’s had forbidden the banns the second time 
they were published, is not admissible as a fact 
but as evidence that the clergyman had confessed 
that he had married without banns. Standen v. 
Standen, Peake, 30, 32 ; 6 Term Rep. 331, n. 
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-- — Clandestme Marriage.] — Incases relating J. D. and A. L., who were both domiciled in 
to clandestine marriage hearsay evidence and England, left London for Scotland on the evening 
declaration are no defective proof, hut have of the 30th of June, 1870. They arrived at 
weight with the court, especially when imcontra- Edinburgh between five and six o’clock on the 
dieted by anything on the other side. BearH^. following morning, the 1st of Jidy, and they 
Trawrs^ 1 Ves. 313. lived in Scotland untAhe 21st of July, on which 

day, about 11.30 a.m., they contracted an irregu- 

Commission to India Eefnsed.] — A mar- lar marriage by declaration before the registrar 

riage was set up between G., an Englishman in at Edinburgh. " By 19 & 20 Viet. c. 96, s. 1, it is 
India, and a native woman. C., after the time enacted that “no irregular maiTiage contracted 
alleged, married another person in the English in Scotland by declaration, acknowledgment, or 
form, and had children reputed legitimate, and ceremony shall be valid unless one of tiie parties 
no claim of such prior marriage was set up till had at the date thereof his or her usual place 
seventeen years after C.’s death in this country : of residence there, or had lived in Scotland for 
— Held, the evidence being suspicious and weak, twenty- one days next preceding such marriage”; 
no commission onght to he sent to India to pro- — Held, that the parties had not lived the pre- 
cure further evidence, as such a proposal would scribed time in Scotland, and that the marriage 
only tend to encourage perjury. Moorliovse y. was invalid. Jh. 

Lord 32 L. J., Ch. 295 ; 9 Jur. (N.S.) 677 ; 8 L. 

T. 212; IIW. 11.637. Gretna Green Marriage— Validity.] —On 

the 5th March, 1846, the mother and father of the 
Heir in Tail entitled to Discovery.] — Heir petitioner went through a ceremony of marriage 
in tail may have discovery of settlement for pur- at Gretna Green, the lady at that time being 
pose respecting marriage. Lemj)ter y. Pom fret, fifteen years of age. The certificate was signed 
Dick. 238. by the contracting parties, and by two friends as 

witnesses to tlie niarriage. The lady having 
Scotch — Evidence of Eepute and Written sigiied her maiden name and rriade some erasure 
Declaration.] — The evidence of neighbours and on the first certificate, a second was signed by 
mere acquaintances of habit and repute must the parties and witnesses, and \^'as duly < lated. 
extend through a long series of years to raise the This document was not forthcoming, and the 
presumption of an agreement on both sides to first-mentioned certificate was tendered at the 
live together as husband and wife, but if the con- hearing, having been |)roduced by one of the 
sensus is once proved lapse of time is unimpor- witnesses who attested it, and who had preserved 
tarit ; and where tliere is evidence of express it as a curiosity. After tlie ceremony at Gretna 
acknowledgment, a very short cohabitation in Green the parties returned home, and were re- 
accordance therewitli will be sufficient for this cognised as married by their respective parents 
purpose. IIiUY.II{hhit,26lj.T. 183; 19W. K. 250. and friends. The petitioner was born in Jan. 
And see cols. 646 — 8. 1847. This petition became necessary to enable 

H. formed an illicit connection with P. in Lon- him to establish his title to a re\’ersionary in- 
don. He subsequently moved with her to Glas- terest under the will of a relative, whidi rever- 
gow, where they lived together for a .year and a sion he had mortgaged. Tlie [letitioner's father 
half. H. introduced her to his family and ac- died in 1878, and the two witnesses were also 
Iviiowledged her as his wife. They afterwards dead. The petitioner’s mother gave the only 
went separately to America, and lived separately direct evidence in proof of her marriage : — Held 
for more than thirty years, she resuming her that the marriage was valid by the latv of Scot 
maiden name : — Held, that there v^as sufficient land, and accortlingly a declaration was made of 
evidence of the change in the nature of the con- the petitioner's legitimacy in terms of tlie prayer 
nection, and that the consensus being proved of the petition. v. 60 L. T. 839. 

the marriage was valid, and not affected by the In a suit by a husband for dissolution of mar- 
short duration of the cohabitation or the subse- riage, the only evidence of the marriage being 
quent separation. 11). that he and the wife had, in May, 1850, left 

A written declaration of marriage de pra^senti England together for the purpose of being mar 
signed by both and delivered by the man to the ried at Gretna Green, that they sliortly retiuTied 
woman, conclusively establishes the contract, and stated that they had been married, and lived 
Forster v. Forster, L. K. 2 H. L. (Sc.) 244. together for many years as man and "wife, it is 

Circumstances under which it was held that sufficient evidence of the marriage, 
direct proof of the wife’s signature to the declara- v, Patrieltson, 35 L. J., Mat. 48 
tiori was unnecessary, she possessing the docu- 86; 12 Jur. (N.S.) 30 ; IBL. T.567 
ment, and suing upon the faith of it for a decLa- 

rator of marriage. Ih. Marriage in Private House — Witness.] 

The declaration might he regarded as a pro- Where a woman present at a marriage cere 
mise which when followed but not preceded by mony in Scotland, performed in a private house 
copula constitutes marriage. Ih. by a minister of a congregation (but whether or 

not of the kirk she did not know), stated that 

Twenty-one Days’ Eesidence in Scotland.] she herself had been married in the same way ^ 

— Two persons domiciled in Engiand arrived in that parties always married in Scotland in 
Scotland about 4 a.m. of the 1st of July, 1870, private houses, and that the parties after the 
remained there until the 21st following, and ceremony had lived together as man and wife ■ 
between 11 and 12 a.m. of that day contracted a Held, that her evidence was insufficient to prove 
marriage by declaration before a registrar:— the law of marriage in Scotland, or to establish 
Held, that they had not lived in Scotland for a marriage in fact. Some person conversant 
twenty-one days next preceding the marriage, with the law of Scotland as to marriage should 


and that therefore it w^as invalid. Lawfonl v, j have been called, lieg. v. Poxey, Dears. 0. C 


BaFrn. 47 L. J., P. 38 ; 4 P. D. 61 ; 39 L. T. 
Ill ; 26 W. R. 424. 


32 ; 22 L. J., M. 0. 19 ; 17 Jur. 120 ; 1 W. B. 
40 ; 6 Cox, C. C. 83. 
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Je*wisli.]~r-Seinble, that to proveaJewishmar- 
riage it is not enough to produce witnesses who 
were present at the ceremony in the S 5 magogue ; 
but the Written contract ‘ between the parties 
should be produced, and the execution of it 
proved. Horn v. Noel^ 1 Gamp. 61. 

A Jewish divorce cannot be proved without 
producing the document of divorce delivered by 
the husband to the wife. Moss v. Smith, 1 Man. 
&G.228. 

Foreign — Eegister.] — A copy of the register 
of a foreign marriage is not evidence to prove a 
marriage. Leader v. Barry, 1 Esp. 353. 

In proof of a marriage in Chili, a document 
was tendered purporting to be an extract from a 
register of marriages, and signed by the curate 
rector of the church where it "svas solemnised ; 
his signature was verified by a public notary, 
w^ose signature was verified by other notaries, 
and their sigatures were verified by the foreign 
minister of the Chilian republic, and a certificate 
under the hand and seal of the British consul at 
Chili w’as added. On the evidence of a witness 
that a registry was kept by the curate rector of 
every church in Chili of marriages solemnised in 
it, and that a certificate of marriage such as that 
tendered was in the Chilian courts received in 
evidence, that he knew the name of the curate 
rector, and was also well acquainted with 
several of the persons whose signatures were 
appended to the certificate as witnesses, the 
document w'as admitted as evidence of the 
marriage. Ahhott v. Ahhott and Godoy, 29 L. J., 
Mat. 57. 

A certificate of a marriage in a foreign coun- 
try, not purporting to be a copy of an entry in 
a registry of marriages kept by the law of that 
country, but only containing a reference to the 
registry, cannot be received as evidence of the 
marriage, although it would be evidence of the 
marriage in the foreign courts. Finlay v. Fhi- 
lay and lludall, 31 L. J., Mat. 149. See also 
JRatoliJfe v. Bat cliff e and Andersoyi, 1 Sw. k 
Tr. 467 : 5 Jur. (n.s.) 714 : col. 654 ; and the 
Foreign Marriage Act, 1892 (55 & 56 Yict. c. 23). 

And see Evidence on Petition for De- 
claration OF Leoitimacy, col. 669. 

d. Bemarriag’e after Dissolution. 

Before Decree Absolute.] — AVhere, after a 
decree of dissolution of marriage, one of the 
parties to such marriage was niarried in fact 
wdthin the time limited by 20 k 21 Yict. c. 85, 
and during the lifetime of the other party to the 
marriage : — Held, that the latter de facto mar- 
riage wns null and void in law'. Chichester y. 
3hi7x^ f, c. Chiekester. 3 Sw. k Tr, 223 : 32 L. J., 
Mat. 146 ; 9 Jur. (N.s') 779 ; 8 L. T. 676 : 11 W. 
E. 990. 

On the 1st June, 1860, a final decree of dis- 
solution of marriage was pronounced ; parlia- 
ment was prorogued on the 28th of August, 1860, 
and on tlie 20th of November, 1860, w'heii par- 
liament w'as not sitting, the respondent married 
again : — Held, that the marriage wns void. 
Rogers^ otherwise f. c. Halmshaio y. 

Halws/am, 3 Sw. k Tr. 509 ; 33 L. J., Mat. 141 ; 
IIL. T. 21. 

2. Fees. ■ 

From 1808 until 1854, fees of 10.y. to the rector 
and 3*'. to the clerk of a parish church were 
with some immaterial variations paid on every 


'vt'J " 


marriage celebrated in the parish church. There 
was no evidence extending beyond 1808 : — Held, 
that as fees of this amount could not have been 
payable in the time of Kichard I., considering 
the difference between the value of money at 
that time and the present time, the objection of 
rankness applied to the claim, and rebutted the 
presumption arising from modern enjoyment, of 
an origin dating from before the time of legal 
memory. Bryant v. Foot, 9 B. & S. 444 ; 37 
L. J., Q. B. 217 ; L. R. 3 Q. B. 497 ; 18 L. T. 587 ; 
16 W. E. 808— Ex. Ch. 

New Parish.]— The publication of the banns, 
of marriage and the solemnisation of marriage 
are “ecclesiastical purposes” within the mean- 
ing of 19 & 20 Yict. c. 104, s. 14, and, where a 
district becomes w'ithin this section a separate 
and distinct parish for ecclesiastical purposes, 
the incumbent of such parish has the exclusive 
right of performing the ofiSce of marriage in the 
case ' of persons resident in his parish, and of 
receiving the fees for such marriages, and con- 
sequently the incumbent of the mother parish 
has no right to solemnise such marriages in the 
church of the mother parish or to receive the fees 
for the same. Fuller v. Alford, 52 L. J., Q. B. 
265 ; 10 Q. B. D. 418 ; 48 L. T. 431 ; 31 W. R. 
522; 47 J. P. 423. 

District Church — Rights of Rector and In- 
cumbent.] — Under 59 Geo. 3, c. 134, and by an 
order in council, a district, with a district church, 
W'as parted off from the parish of St. Matthew, 
Bethnal Green ; but the order in council directed 
that, during the incumbency of the rector of St. 
Matthew', tw^o-thirds of the fees to be received 
for marriages, baptisms, churchings, and burials 
at the district church should belong and be paid 
to the rector, and one-third to the district 
minister : — Held, that w’here the minister had 
actually received the entire fees for marriages, 
&c., the rector might recover from him the two- 
thirds in an action for money had and received. 
icing V. AUUm, 12 Q. B. 971 ; 18 L. J., Q. B. 59 ; 
13 Jur. 297. 

Held, also, that the act and order in council 
did not oblige the minister to receive the fees, 
or any part of them, and that the rector could 
not maintain assumpsit against him on a sup- 
posed duty to take the fees and pay the rector 
his twm-thirds. Ih. 

3. Conditions in Restraint of Marriage. 

See VV ILL. 

4. Legitimacy of Children. 

a. Generally. 

Jurisdiction of Divorce Court to make Declara- 
tion of.] — 21 & 22 Yict. c. 93, oiaMes 'peiuwns to 
estahlish their legitimacy and the validity of 
marriages, and the right to he deemed 'natural 
horn subjects hy ayy/Ueatlon to the Court for 
Bvmmie and ^latrlmonlal Causes. 

By 22 k 23 Yict, c. 61, s. 7, the right (f aiyigeal 
to the House of Lords gf,ve7b hy 20*& 21 Yict. c. 
85, s. 56, is eoetended to all sentences and final 
judgments on 2 }etAtUms under the act. 

The lOtli section does not prevent the court 
from inquiring, in any case, into the merits of a 
petition, but only that its decree shall not have 
any effect upon the final judgment already pro- 
I nounced of another competent court. Shedden 
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V. Patrick, 2 Sw^. & Tr. 170 ; 30 L. J., Mat. 217 ; 
6 Jiir. (N.s.) 1163 ; 3 L. T. 592 : 9 . R. 285.: 


As to Title of Honour.]— -The Legitimacy 

Declaration Act (21 & 22 Viet. c. 93) gives the 
court no jurisdiction to investigate or decide 
upon a claim to a title of honour, and allegations 
in a petition, to the effect that by reason of the 
facts therein set out the petitioner was entitled to 
a baronetcy, Avere ordered to be struck out as 
irrelevant. Frederick v. Att,~Gen., 43 L. J., 
Mat. 32 ; L. R. 3 P. 196 ; 30 L. T. 767 ; 22 W. R. 
416. 


As to Petitioner’s (xrandfather.] — The 

Probate Division has no power under the Legiti- 
macy Declaration Act (21 & 22 Viet. c. 93) to 
make a decree establishing the legitimacy of a 
petitioners grandfather. Insufficiency of this 
act in this respect commented on. Dodds v. Att.- 
Gen,, 42 L. T. 402. 


As to Property — Lex loci rei sitse.] — The 

question of legitimacj'’ having relation to real es- 
tate is a question which each country will 
answer for itself. Fenton v. Llring stone, 3 
Macq. H. L. 497, 556; 5 Jur. (N.S.) 1183; 7 
W. R. 671. 

In deciding the title to real estate, the lex loci 
rei sitEe must always prevail, so that a person 
legitimate by the law of his birthplace, and of 
the place where his parents were married, may 
not be regarded as legitimate to take a real es- 
tate by inheritance elswliere. Ih. 

Ill respect to immovable property, the rule 
is, that the law of the country in which it is situ- 
ated governs the tenure, the title, and the descent. 
II). 


Presumption of Legitimacy.] — On the birth of 
a child shortly after marriage the presumption of 
legitimacy clearly exists until rebutted by satis- 
factoi'}’’ evidence to the contrary. Parsons, In 
re, 18 L. T. 704. 


Husband within Pour Seas.] — It is a pre- 
sumption. of law that a child born of a married 
woman whose husband is within the four seas is 
legitimate, unless there is irresistible evidence 
against the possibilit}' of sexual intercourse hav- 
ing taken place. Head v. Head, 1 Sim. & S. 
150 ; Turn. & R. 138 : 1 L. J. (o.S.) Ch. 105. 


Hurrying on Marriage.] — When, after 

open courtship and constant intercourse, a man 
and woman (s^he being ultimately in an advanced 
state of pregnanc}')? hurry on their marriage to 
prevent, or to mitigate, scandal ; and where in 
less than seven weeks after the marriage she gives 
birth to a child ; the presumption of the hus- 
band’s paternity to that child is next to insuper- 
able. Gardner v. Gardner, 2 App. Gas.. 723 — 
H. L. (Sc.) 

The presumption is not a presumptio juris 
et de jure, but a presumption of fact. Ih. 


- — Possibility of Access.] — Where the evi- 
dence as to the probability of access between 
husband and wife is such as to leave any reason- 
able doubt on the mind of the court, the pre- 
sumption is in favour of the legitimacy of the 
child. The onus of proof that the child was not 
the child of the husband lies on the party con- 
testing the legitimacy. Plowcs v. Bossey, 2 Dr. 

6 Sm. 145 ; 31 L. J., Oh. 681 ; 8 Jur. C]Sr.k)352 ; 

7 L. T. 306 ; 10 W. R. 332. 


When husband and wife have been in such a 
situation that access may have taken place, the 
presumption of law is in* favour of the issue, but 
may be rebutted on strong e vidence. It access 
is proved, no inquiry can be made whether the 
husband or any Other person be the parent. 
Lord Coke’s doctrine of “ inter quatuor maria ” 
is exploded.' Ih. col. 673. 


Presumption of Father’s consent to Mar- 
riage.] — Where a marriage of a minor was cele- 
brated by a licence, to which the consent of 
the father was requisite, his consent (the pre- 
sumption of law being in favour of marriage and 
legitimacy, and against the commission of any 
crime or offence) must be presumed until proved 
to the contrary, and the mere fact that the 
mother’s name appeared in the register as the 
consenting party was not sufficient to contravene 
the presumption. Hai'rison v. Soii>tkam 2 }ton 
Corporation, 4 De Gr. M. k G. 137 ; 22 L. J., Ch. 
722 ; 18 Jur. 1 ; 1 W. R. 422. 


Sleeping together — Capacity.] — The 

presumption of law arising from the fact of 
husband and wife sleeping together is irresistible 
as to the legitimacy of a child of the wife, unless 
there is clear and satisfactory evidence that some 
physical incapacity existed. Legge v. Edmonds, 
25L. J., Ch.l25; 4W. R. 71. 

Where such physical incapacity is satisfactorily 
made out according to the opinions of the medical 
witnesses, evidence of the adultery of the wife is 
still an important ingredient in determining the 
legitimacy of the child ; because, if the wife 
were of irreproachable character, it would go 
far to modify the opinion as to the husband’s 
incapacity, Ih. 

The declaration of a mother is not admissible 
to prove non-access on the part of her husband ; 
but where non-access has been established aliunde, 
the declaration of the wife is admissible to prove 
the paternity of the child. Ib. Aral see col, 674. 


Evidence to Rebut.] — A child born of a 

married woman is, in the ffrst instance, presumed 
to be legitimate. The presumption thus estab- 
lished by law is not to be rebutted by circum- 
.stances which only create doubt and suspicion, 
but it may be wholly removed by showing that 
the husband was, first, incompetent ; secondly, 
entirely absent, so as to have no intercourse or 
communication of any kind with the mother ; 
thirdly, entirely absent at the period during which 
the child must, in the course of nature, have been 
begotten ; fourthly, only present under such cir- 
cumstances as afford clear and satisfactory proof 
that there was no sexual intercourse. 8uch evi- 
dence as this puts an end to the question, and 
establishes the illegitimacy of the child of a 
married woman. Hargrave v. Harqrare, 9 Beav. 
552 ; 10 Jur. 9.57. 

It is, however, very difficult to conclude against 
the legitimacy, in cases where there is no dis- 
ability and where some society or communication 
is continued between husband and wife during 
the time in question, so as to have afforded oppor- 
tunities of sexual intercourse ; and in cases 
where such opportunities have occurred, and in 
which any one of two or more men may have 
been the father, whatever probabilities may 
exist, no evidence can be admitted to show that 
any man, other than the husbaml, may have been, 
or probably was, the father of the wife’s child. 
Throughout the investigation the presumption in 
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faYour of the legitimacy is to have its weight and 
influence, and the evidence against it ought to 
he strong, distinct, satisfactory, and conclusive. 

Voluntary Separation.]— In the case of a 

divorce 4 mensli, et thoro, baron and feme live 
separately, and the wife has a child; this is a 
bastard ; for the court will intend obedience has 
been paid to the sentence during this time. But 
if in the case of a voluntary separation a child is 
born, this is legitimate. Secus, where the jury 
find the husband has had no access to the wife. If 
the party charges his adversary with anything 
criminal, it ought to he shown with great' plain- 
ness and certainty. Sidney v. Sidney^ 3 P. W. 
.275. 

On a trial as to the legitimacy of children be- 
gotten when the husband and wife were living 
separate, the fact that they had opportunities of 
access is not conclusive of the legitimacy ; but 
the presumption of intercourse may be rebutted 
by circumstances. Rer/. v. Maiufield, 1 Q. B. 
444 ; 1 C4. & D.‘7 ; lO L. J., M. C. 97 ; 5 Jur. 
505. 

^ Conduct of Wife.] — Husband and wife, 

after living together for ten years, and having 
one child, agreed to separate. 'They accordingly 
afterwards lived apart, but within such distance 
as alforded them opportunities of sexual inter- 
course, the husband not being impotent : — Held, 
that the presumption of law in favour of the i 
legitimacy of a child begotten and born of the { 
wife during the. separation may be rebutted, not | 
only by evidence to show that the husband had 
not sexual intercourse with, her, but also by 
evidence of their conduct ; such as that the wife 
was living in adultery, that she concealed the 
birth of the child from the husband, and de- 
clared to him that she never had such child : 
that tl]e husband disclaimed all knowledge of 
t he eliild, and acted, up to his death, as if no 
such child was in existence ; and also that the 
wife s paramour aided in concealing the child, 
reared and educated it as his own, and left it all 
his property by his will. JIorHs v. Ra viev, 5 Cl. 

F. l(-)3 ; 1 Jur, 911. 

The illegitimacy of a child born of a married 
woman is established beyond all dispute, by 
evidence of her living in adultery at the tim'e 
when the child was begotten, and of her husband 
then residing in another part of the kingdom, so 
as to make access impossible. Saye and Sele 
{Barmy\ \ H. L. Oas. 507. 

Allegation that Petitioner is Heir-at-Law.]— 

Under the Legitimacy Declaration Act (21 & 22 
Viet. c. 93), the court cannot determine whether 
or not the ])etitioner is heir-at-law to another 
person, and allegations to that effect in the body 
of the petition or in the prayer thereto are in- 
admissible. Hamel -w Att,-Geii.A^h J P 64 • 

2 P. D. 265 ; 25 W. R. 879. ’ ‘ ’ 

Status of Child depends on Status of Father.] 

The status of the child, with respect to its 
capacity to be legitimated by the subsequent 
marriage of its parents, depends wholly on the 
status of the putative father, not on that of 
the mother. Vdny v. Udny, L. R. 1 H. L. CSc.) 
441. ^ ^ ^ 

According to English law— where at the time 
i.of a bastard’s birth the father has his domicil in 


England— no subsequent change of domicil can 
render practicable the bastard’s legitimation. 
Ih, 

Scotch Marriage.] — By Scotch law marriage 
of a domiciled Scotchman legitimates his 
children born previous to the marriage, and the 
same effect is produced even if the marriage 
takes place on death bed. Lamdenlale Peerane, 
The, 10 App. Cas. 692-H. L. (Sc.) 

A Scotch marriage can legitimate the pre- 
viously-born children of the m’arried persons, so 
as to enable them to succeed as heirs to real 
estate in Scotland. The child of a Scotchman, 
though born in England, becomes legitimate for 
all civil purposes in Scotland, by the subsequent 
marriage of the parents in England, if the 
domicil of the father was and continued through- 
out to be Scotch. Neither the place of the mar- 
riage nor the place of the birth of the child will, 
under such circumstances, affect the status of the 
child. DalhmPie v. ITDonall, 1 Cl. F. 817. 
See Hunro v. Munro, 7 Cl. &; F. 842. 

In order to entitle the children of a putative 
marriage, which has been declared void, to the 
status of legitimacy, under the Scotch law, the 
parents must be justifiably ignorant of the sub- 
sistence of the impediment which led to the 
nullity, and the impediment must be a matter of 
fact and not of law only. Slum v. G-imUL 
87 L. J., Ch. 433 ; L. R. 3 H. L. 55 ; 18 L. T. 
833. 

man and woman were married 
in 1874, but the woman having previously gone 
through a ceremony of marriage with a man 
whose wife was living at the time, they prayed 
the court to declare their marriage had in 1874 
valid Held, that this was included within 21 
*■^^22 \ict. c. 93, s. 1. Shilmi Y, Att.-GejL, 22 
V V . R. 831. 

Bivorce from. Lunatic — Suit to perpetuate 
Testimony.] — A lunatic’s wife was divorced for 
adultery, and it was alleged that the last child 
born before the divorce was illegitimate. The 
committee presented a petition ^for leave to 
piosecute a suit to perpetuate testimony as to 
the child’s iUegitimacy Field, that the* proper 
course was for the court to direct a settlement of 
part of_ the lunatic's property on his children, so 
as to give the legitimate children an interest in 
the property which would entitle them to raise 
the question of the legitimacy of the child last 
born and bring a suit to perpetuate the testimony 
on the subject. Stoer, In re, 9 P. D. 120 • 5*1 
L. T. 141 ; 32 W. R. 1005-C. A. 

Bomicil of Petitioner not English— No Pro- 
perty in England.]— A petition was filed by a 
son, a minor, by his guardian, under 21 & 22 
Vict. c. 93, for a declaration of his legitimacy 
The marriage of his parents took place in 1864 
In 1856 his _ mother went through a ceremony of 
maiiiage with one Flawkins, who was previously 
.married, and whose wife was then living Th'e 
I petition contained a prayer that this marriage of 
I 18ii(-) might be declared null and void, in which 
j event the legitimacy of the petitioner would 
I tollow as a .matter of course. Hawkins was cited 
to see proceednigs. The mother was not cited 
but was examined as a witness at the hearing’ 
when it was admitted that the petition could not 
be sustained under the Legitimacy Declaration 
Act, the domicil of the petitioner being Austra- 
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liaii and not English, and there being no property 
in England which could be affected by the decree. 
The court declined to treat the proceedings as if 
instituted for a declaration of the nullity of the 
marriage of 1856, and dismissed the petition. 
Jolimtone v. Atf.-Oe^i.^ 43 L. J., Mat. 3 ; 29L. T. 
547 22 W. E. 208. 


Jews.] — A father, who was a Jew, by his will 
gave his daughters benefits contingent upon their 
marrying according to the tenets of the Jewish 
religion, and determinable upon their marrying 
otherwise. By a codicil he gave his residuary 
estate to the children of his sons and daughters. 
The father at his death left a son who had eight 
children, of whom three were born before mar- 
riage, and were the children of his wife. He 
knew of the facts attending the births of the 
eight children, all of whom were living at the 
date of his codicil. By the Jewish law, the sub- 
sequent marriage of parents legitimises children 
born before marriage : — Held, that the children 
born before marriage did not take under the 
gift. Levy v. Solomon, 37 L. T. 263 ; 25 W. E. 
842. 


Disannulling Sentence obtained by Eraud,] — ’ 

Sentence of the Ecclesiastical Court declaring a 
marriage null and void, is not conclusive as to 
the fact of the nullit}" of the marriage if obtained 
by collusion or fraud. Harrhon v. South am j)ton 
Corynyvatkm, 4 De G-. IM, .k G. 137 : 22 L. J., Ch. 
722 ; 18 Jur. 1 ; 1 W. E. 422. 

On a question of legitimacy there were in evi- 
dence a sentence of nullity of the marriage of a 
minor for want of her father’s consent, and a 
statement in the parish register that the marriage 
took place by licence with the consent of the 
mother of the bride, but nothing as to the 
father’s consent. There was, however, evidence, 
leading to the conclusion that the sentence had 
been obtained by collusion between the husband 
and wife, and that ttie father had been aware 
and did not disapprove of the match ; — Held, 
fiftj^ years after the date of the sentence of 
nullity, that the marriage ought to be presumed 
valid. 11). S. P., Birchs In re, 17 Beav. 358. 


Bastard taking by Purchase — ^Eeputation.] — 

Bastard may take by purchase, if sufficiently 
described, and having acquired the reputation of 
child. Wllliimon v. Adam, 1 Ves. & B, 466. 


Child en ventre sa mere — Party to Proceed- 
ings.] — A marriage was solemnised between A. 
and B., but it was declared void by the Ecclesi- 
astical Court. Home years afterwards, a child of 
A. and B. en ventre sa mere at the time of the 
sentence, and who necessarily was no party to the 
proceedings, claimed property in this court as 
descendant of A. Quaere, whether, in such a case, 
the child, who was bastardised by the effect of 
the sentence, had any means of showing that the 
sentence was erroneous. Hemble, not. Perry 
V. Meddoiocroft, 10 Beav. 122. 


b. Practice to obtain Declaration. 


The Divorce Bmlei^ are to aj)y)ly. See D. E. 
1865, E. 174. 

Petition.] — A form of petition is set out in 
Shed dot v. Att.-Gen., 2 Hw. Tr. 170 ; 30 L. J., 
Mat. 217. 

When the proceedings are instituted by one 
who claims real estate in England, circumstances 


may be stated in the petition to support such 
claim. Mamel y. Att-Geii., 46 L. J., P.64; 2 
P. D. 265 ; 26 W. E. 879. 


Of Infant.] — A petition, presented on 

behalf of an infant to establish his legitimacy, 
can only be so by a guardian assigned to him by 
the court. Upton, In re, 6 Jur. (K.s.) 404. 

But the court refused to appoint a guardian 
to an infant, for the purpose of presenting a 
petition on his behalf until the matter had been 
referred to the registrar, to ascertain whether 
the institution of the suit was hkely to be of 
benefit to the infant. Chaplm, Di re, 36 L'. J., 
Mat. 49 ; L. E. 1 P. 328 ; 16 L. T. 154. 

And the court afterwards, being satisfied from 
the report that the object of the suit was to 
prove that the infant was illegitimate, refused 
to appoint a guardian. S. C., 36 L. J., Mat. 90 ; 
16 L. T. 612 ; 15 W. E. 1048. 


Who Bespondent.] — The attorney-general is 
the necessary respondent ; petitioners have a 
right to have their case heard as between them- 
selves and him, and the parties cited, pro 
interesse suo, cannot sustain a plea of res 
judicata, as between themselves and the peti- 
tioners, in bar of the whole proceedings. SkcSden 
V. Patrichs 2 Sw. & Tr. 170 ; 30 L. J.. Mat. 217 ; 
6 Jur. (N.S.) 1163 ; 3 L. T. 592 ; 9 W. E. 285. 

The answer of the attorney-general to a peti- 
tion should be a formal traverse of the allegations 
in the petition. By ves v. Att.-Gen., 35 L. J., 
Mat. 6 ; L. E. 1 P.'23 ; 11 Jur. (N.s.) 878 ; 13 
L. T. 305 ; 14 W. E. 17. 


Joinder in Writ with Claim for Probate.] 

— A claim for a declaration of legitimacy cannot 
be joined with a claim for probate in a probate 
action. It must be made on petition under the 
Legitimacy Declaration Act, 1858. Wartcr v, 
MArter, 59 L. J., P. 45 ; 15 P. D. 35 ; 62 L. T. 
328. 


Parties to be Cited.] — When a party applying 
to the court to declare the validity of a marriage 
has filed a petition, he should ask permission 
to cite individuals to see proceedings, and show 
sufficient reason why they should be selected* 
Sheddeii, In re, 5 Jur. (N.S.) 151 ; 7 W. E. 463. 

The court will not take upon itself to decide 
who shall be cited to see proceedings. The 
petitioner should ask leave to cite some person 
specified, and show that he is a person fit to be 
cited. Upton v. Att.-Gen., 32 L. J., Mat, 177. 

A person not cited, who has no real interest in 
opposing a petition for a declaration of legiti- 
macy, will not be allowed to intervene. Ih. 


Citation of Elder Brother.]— In a peti- 
tion under the Legitimacy Declaration Act, 1858 
(21 & 22 Viet. c. 93), the court refused to order 
the citation, under s, 7, of the elder brother of 
the petitioner, who was alleged by the petitioner 
to be illegitimate, as having been born before the 
date of the marriage of his parents. Hansell v. 
Att.-Gen., 26 W. K. 316. 


Practice as to Citing Parties other than 

the Attorney-General.] — 4’he practice in future 
under the Legitimacy Declaration Act and the 
Greek Marriages Act, i 884, will be that, after citing 
the attorney-general, the parties on applying to 
have the case set down for trial must lay the 
state of the case, by affidavit or otherwise, before 
the registrar, who will direct whether any, and 
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if so wMch parties shall be cited to see proceed- 
ings. The registrar’s direction to be subject to 
the judge in the same manner as all other orders 
of the registrar. Brinliley y. Att,* Gen.^ 58 L. J., 
P. 58 ; 14 P. D. 88 ; 60 L. T. 935 ; 37 W. R. 687 ; 
53 J. P. 425. ' 

Striking out Petition.] — In a petition under 
the Legitimacy Declaration Act, the court struck 
out so much of the petition as prayed for a 
declaration that the petitioner’s father was the 
legitimate child of the petitioner’s grandfather, 
the probate division having no power under the 
Legitimacy Declaration Act to make a decree 
establishing the legitimacy of a petitioner’s grand- 
father. Dodds V. Att.-Gen.^ 28 W. R, 278. 

Commission to Examine Witnesses.] — When a 
motion is made for an order for a commission to 
examine witnesses abroad, the affidavit on which 
the motion is founded should set out the names 
of the witnesses whom it is proposed to examine. 
Bytes V. Att-Gvn.^ L. E. 1 P. 23. 

Motion for Directions.] — The court dismissed, 
with costs, an application, made upon a motion, 
by the petitioner in a legitimacy declaration 
suit, asking for leave to cite a certain person, 
other than the attorney-general, and for direc- 
tions ; such motion being contrary to the practice 
in such eases, as settled in Brlnckleij v. Att.~ 
Geoh.^ supra. Ba'ui v. Att.~Gcn.^ 64 L.* T. 837. 

Pleadings — Pedigree to he Set Out.]— The 

pedigree of parties claiming to be related to a 
deceased intestate as against the Queen’s proctor’s 
allegation of bastardy, must be set out, but it 
is sufficient to aver that B. was the legitimate 
child of A,, and his lawful wife, without stating 
the time or place of the marriage, or the name 
of the wife, or the date of the birth of B. Dyke 
V. Wallis. 2 Sw. & Tr. 466 ; 31 L. J., P. 97 ; 8 J iir. 
(KS.) 417 ; 6 L. T. 227 ; 10 W. R. 631. 

In answer to the Queen’s proctor’s declaration 
of bastardy, the steps of the pedigree must be 
set out, but it is not necessary to plead that a 
maniage was solemnised at a particular time 
and place, and that certain issue was born after 
the date of the marriage. Dyke v. Williams, 2 
Sw. k Tr, 465 ; 31 L. J., P. 90 ; 6 L. T. 227 ; 
10 W. E. 586. 

— ^ Contents— Amendment of.] — In a petition 
under the Legitimacy Declaration Act, the peti- 
tioner may allege that he claims real estate, and 
may also state how he claims it ; but he cannot 
allege or pray for a declaration that he is entitled 
to such estate to the exclusion of some other 
person— e.g. by reason of the illegitimacy of 
the person. A petitioner alleged that he claimed 
real estate as heir-at-law of his father, and that 
E. B. M. also cLaimed to he such heir-at-law. 
to cite E. B. M. was refused, on the ground 
3, B. W. was not interested in disputing the 
only facts which the court was competent to 
determine— ].e. the legitimacy of the petitioner 
or the mai-riage of his parents. The court has 
to amend the pleadings at any time, and, 
order allegations to be re-inserted | 
previously directed to ho struck j 
out. Manscl v. Att-Gen., 48 L. J., P. 42 ; 4 
P. D. 232 ; 40 L. T. 367 ; 26 W. R. 316. 

Issues hy Jury.] — In an interest suit, 
a question of legitimacy was raised 


between a person claiming to he the lawful 
nephew and next-of-kin of a deceased intestate 
and the queen’s proctor, the court directed the 
issues joined to be tried by a jury, on the 
application of the next-of-kin, although the 
application w^as opposed by the Queen’s proctor. 
Queen's Pimctor -^AVUliams, 4 Sw^ & Tr. 221 ; 31 
L. J., P. 86. 

The court wdll generally, at the request of 
either party to the petition, direct issues raised 
to he tried by a jury. Bomerle v. Ait.- Gen.. 2 Sw. 
k Tr. 548 ; 31 L. J., Mat. 79 ; 6 L. T. 692 ; 10 
W. R. 811. 

The case cannot be tried by a jury unless an 
issue has been raised. Bytes v. Att.-Gen.. 35 
L. J., Mat. 6 ; L. R. 1 P. 23 ; 11 Jur. (n.s.) 878 ; 
13L. T. 305; 14W.R. 17. 

Postponement of.] — Where, on an appli- 
cation for the postponement of a trial by the 
attorney-general, his affidavit stated that certain 
documents already in his possession were likely 
to lead, on inquiry, to further information, the 
court granted the application on this ground. 
Bnjves v.Att.-Gen., 14 W. R. 409. 

Costs in Suits.] — Semhle, that the court has 
no power under the Legitimacy Declaration Act 
to condemn in costs a party who is cited, and 
who is unsuccessful in his opposition to the 
declaration praved for in the petition. Frederiek 

V. Att.-Gen., 43 L. J., Mat. 32 ; L. R. 3 P. 196 ; 
30 L. T. 767 ; 22 W. R. 416. 

A petitioner, wdio is resident out of the juris- 
diction of the court, cannot be compelled to give 
security for costs. Sliedden v. Att.- Gen., 36 L. J., 
Mat. 132 ; 16 L. T. 746 ; 15 W. R. 1093. 

In proceedings under the Legitimacy Declara- 
tion Act, 1858, the court has jurisdiction to order 
a person wdio has been cited, and has appeared 
and opposed the petition, to pay the costs of the 
petitioner. Bain v. Att.-Gen., 61 L. J., P. 135 ; 
[1892] P. 261 ; 67 L. T. 447 ; 40 W. R. 505— 
C. A. Affirming 61 L. J., P. 107 ; [1892] P. 217 : 
67 L. T. 387. 

Settlement Made to raise Question of Legiti- 
macy.] — The court will entertain a suit to de- 
clare the rights of children of a marriage to a 
fund settled hy one of their parents, though the 
fund he settled with the object of determining, 
by having the individuals comprising the class 
ascertained, whether a reputed child is legitimate. 
Gurney v. Gurney,. 1 Hem. k M. 413 ; "32 L. J., 
Oh. 456 ; 9 Jur.* (N.S.) 514 ; S L. T. 380 ; 11 

W. R. 659. 

In December, 1859, a wife eloped from her 
husband, there being at that time two children 
of the marriage. Proceedings for obtaining a 
divorce were immediately commenced by the 
husband ; a decree nisi was pronounced on the 
13th of February, 1861, and made absolute on 
the 22nd of May, 1861. On the 4th of May, 
1861, the wife was delivered of a full-grown 
male child. In order to determine the status 
of this child, the husband, in January, 1862, 
vested 2,000L reduced atinuities in trustees, for 
ah and every the children then living of his 
marriage with his wife ; and a suit was insti- 
tuted, seeking that the rights of the parties 
interested under this settlement might he 
declared, and the trusts of the settlement might 
be cai'ried out under the direction of the court : 
—Held, that although the real object of the 
settlor might be, and probably was, to obtain 
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a decision from the court that this child was 
illegitimate, and although the decision might 
affect property of far greater value, those cir- 
cumstances were not sufficient to warrant the 
court in withholding the exercise of its ordinary 
jurisdiction. Ih. 

Family estates stood limited to an eldest son 
for life, with remainder to his male issue in I 
tail, with remainder to the second son for life, ' 
with remainder to his male issue in tail, with | 
remainder to the eldest son’s female issue in 
tail, with remainder to the second son’s female 
issue in tail, with remainders over. The eldest 
son and wife were divorced, at the husband’s | 
suit, by a decree of the divorce court ; but no j 
child of the marriage having been born during j 
a cohabitation of six years, a female child was | 
born of the wife after an interval of nearly | 
eighteen months after cesser of cohabitation ; 
with her husband, a few weeks only after the ; 
decree nisi in the divorce court was pronounced, : 
but before the decree absolute was pronounced. ; 
The child must have been begotten before the I 
proceedings in the divorce court were instituted. 
The eldest son taking no steps to raise the i 
question of legitimacy of the child, and neither | 
he nor the second son having any male issue, ; 
a smal personal settlement was, after the d^ecree ' 
absolute, made by the mother of the eldest son, j 
with the privity of the second, for the express ; 
purpose of raising the question, the settlement | 
giving successive interests to the children living : 
at the date of the marriage between the eldest ^ 
son and his then divorced wife, and to the second 
son. The latter then filed a bill to have the 
trusts of the settlement carried into execution, 
upon an allegation that the trustee declined to 
act except under the direction of the court, 
charging the illegitimacy of the child, and 
claiming an immediate interest in the trust 
fund. The settlement was admittedly made 
with a view to settling the succession to the 
family estates : — Held, that a suit so circum- 
stanced, being merely manufactured for the 
purpose of compelling the present trial in an 
indirect way of an important question affecting 
the title to large estates, namely, the status of 
legitimacy or illegitimacy of the infant, was not 
maintainahle. Coolie v. Coolie, 4 De G-. J. & S. 
704 ; 84 L. J., Ch. 459 : 11 Jur. (X.S.) 538 : 12 
L. T. 408 : 13 W. R. 697. 

Father and Mother Living.] — AVhere a 

settlement was made to raise a question of a 
child's legitimacy the court declined to enter- 
tain a suit for its execution when the father 
and mother are living, and hatl not concurred 
in the settlement or the suit, and where the 
guardian of the child (an infant) disclaimed at 
the bar. 2 Hem. & M. 124. 

c. Evidence on Petition for Declaration! 

General Principle— Presumption in Favour of 
Legitimacy.] — A child of a married woman must 
ijc presunie<l to be the child of the husband, 
unless it is proved beyond all reasonable or 
serious doubt that no sexual Intercourse could 
liave taken place at the time within which the 
husband could be the father. The onus probaiuli 
lies entirely on the part of those who wish to 
show the iliegitimacy. Plowea v. 3 Dr. 

6 Sm. 145 ; 31 L. J., Ch. 681 ; 8 Jur. (N.S.) 352 ; 

7 L. T. 306 ; 10 W. R. 332 ; Morris v. Bavieft. 
CL F. 163 ; 1 Jur. 911. 


Plowes V. Bossey (supra), is not an exception 
to the rule that on a question of legitimacy the 
evidence of the mother is inadmissible. Atcliley 
V. JSprigy^ 3 H. R. 360. 

Declarations,] — Declarations of members of a 
family in questions of legitimacy are not admis- 
sible post litem motam, whether the lis is known 
or not known to the person making the declara- 
tions. Slicddeii V. Att-Gen. and Patricli^ 2 Sw. & 
Tr. 170 ; 30 L. J., Mat. 217 ; 6 Jur. (N.S.) 1163 ; 

3 L. T. 592 ; 9 W. E. 285. 

To constitute lis mota, for this purpose, there 
must be more than the existence of the state of 
facts on which the claim is founded, or even of 
litigation on kindred matters ; but there must 
have been a controversy in respect of the very 
point in dispute as to which the evidence is 
tendered. 75. 

On an issue ■whether the plaintiff was the 
natural son of H. C., declarations of J. C., brother 
of IT. C., were tendered as evidence of the rela- 
tionship between the plaintiff and H. C. ; — Held, > 
that such declarations did not fall within the 
exception which admits declarations of members 
of the family in cases of pe<ligree. Crispin v. 
Borfl'Uml., 3 Sw. & Tr, 4,4 ; 32 L. J., P. 109 ; 8 
L.'T. 91 ; 11 W. R. 500. 

In an administration suit, the only question 
before the jury was, whether D., through whom 
the defendant claimed, was legitimate. The de- 
fendant. after producing prim'J facie evidence of 
the legitimacy of D., tendered his declarations. 
The plaintiff objected to the admissibility of 
these declarations, and tendered evidence on, the 
voir dire for the purpose of showing that the de- 
clarant was not a member of the family. The 
court being of opinion that the defendant had 
made out a prima facie case of the declarant’s 
legitimacy, admitted the evidence of the declara- 
tions, and rejected the evidence on the voir dire 
tendered hv the plaintiff. Illtehens v. Bardlet/, 
40 L. J., Mat. 70 ; L. R. 2 P. 241 ; 25 L. T. 163.' 

Asserted marriage between A. and B. in 1773. 
In 1800, C., their eldest son, claimed certain pro- 
perty, to which, if legitimate, he was entitled, 
but which was then in the possession of D., his 
maternal uncle. D. answered, saying that he 
should be ready to defend any action which C. 
might bring, and communicated the fact that the 
claim had been made to the paternal uncle of C. 
C. replied that his object was to establish his 
legitimacy, and did not follow up the claim to 
the property by any suit or action. In a pro- 
ceeding under the Legitimacy Declaration Act to 
establish the fact of marriage between A. and B. : 
— Hekl, that a con trovers}" had arisen in 1800 
between C. and D. upon the very question in- 
volved in the litigation, and that declarations by 
members of his family subsequent to 1800 were 
inadmissible as made post litem motam. Bred- 
eriok V. Att.-Gen., 44 L. J., Mat. 1 ; L. R. 3 P. 
270 ; 32 L. T. 39. 

A deed, dated 1803, to which members of the 
family were parties, was tendered for the purpose 
of proving by means of the recitals in the deed 
declarations by them, "but was rejected on the 
ground that the declarations were made ]5ost 
litem motam. It was then tendered as evidence 
of conduct or a solemn act done by the parties : 
— Held, that it was inadmissible for the purpose 
for which it was tendered. 75. 

Evidence of declarations by members of the 
family subsequent to 1800 as to statements made 
by other members of the family concerning the 
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marriage prior to lis mota was also tendered and dep 
rejected as falling within the principle of decla- Id 
rations made post litem motam. To. -r. ^ I 

A deed, of date 1826, made between p.' and 

other parties, was tendered and received for the 

purpose of showing that the property claimed by ^ - 
C liad been dealt with adversely to his family 
from the death of B., his mother, down to the ^ 
present time. Ih. 

Of Mother.] —A mother’s evidence is inad- 
missible to prove the legitimacy or illegitimacy 
of her child born during wedlock. v. 

Sprwq, 8 N. B. 360 ; 33 L. J., Ch, 34o ; 10 Jur. 
C^s;) 144 : 10 L. T. 16 ; 12 W, B. 364. 

Where the legitimacy of a party was the qnes- j 
tion in dispute, and a witness deposed to expres- ^ ^ 
sions of the mother tending to bastardise the 
child Held, that the evidence was _^admissible. 
Barqra^e v. Hargrave, 2 Har. & K. 701. tri 

On a summons for maintenance ot chiiclren 
against P., the father, P., denied the paternity ^ ^ 
his wife having been living apart from him. P. 
was allowed to deny an alleged admission by him gf 
as to the paternity Held, that P.’s _ evidence 2^: 
was not admissible to contnrdict evidence ot 
other witnesses as to his admission of paternity, p, 
Ul'verstone Ini on v. Park, 53 J. P. 629. li 

Letter from Mother.]— The mother of a child p 
wrote a letter to the alleged father, declaring b 
that he was the father of her child, which was a^ 
born three months after the death of her hus- 9 
band. It did not appear that this letter was 
ever received by the person to whom it was b 
addressed, nor even that she had ever voluntarily v 
parted with the possession of it Held, that the p 
letter was not admissible as evidence of the s 
conduct of the mother, legge v. Edmonds, 2o J 
L, J., Ch. 125 : 4 W. B. 71. 

Of rather.]— A father coming to bastardise J 
his own issue is, though legal, a very suspicious 
witness. Stand on v. Jul wards, 1 ^ cs. 134. ^ 

Of Deceased Person.] —In such a case evidence \ 
of tleclaratiuns made by a deceased person, ^ 
other than the deceased in the cause, is iuadniis- ^ 
sihlc, unless the relationship is proved aliunde : ^ 
but evidence of declarations made by the (leceased ^ 
in the cause is admissible. Eglte v. ^^‘illia'ms, ^ 
31L.J., P.157; 6 L. T. 726. . 

Of Interested Person.] — The legitimacy of j 
the defendants in an ejectment being in issue, 
thev tendered the declarations of their natural 
father, made after their birth, that a prior 
marriage, contracted by him with a woman who 
was alive at the time of his de facto mairiage 
with the defendant’s mother, was invalid Held, 
inadmissible, the relationship not being estab- 
lished except, by the evidence itself, and, semblc, 
as being made by an interested party. Plant 
V Taylor. 7 H. H. 211 : 31 L. J.. Ex. 289 ; 8 
Jur..(N.S.) 140 ; 5 L. T. 318. 

Examination de bene esse.]— Upon a question 
of legitimacy depemling upon a chain of <]istinct 
circumstances in the knowledge of diifcient 
individuals, and the defendant an infant kept 
out of the way, an examination dei bene esse 
would have been granted, though not within any 
of the three cases, viz. witnesses of the age of 
seveiityp-Qr ' qmtting the kingdom, or a fact 


depending on a single witness. Shelly v. , 

13Ves. .56. 

Personal Kesemlilanoe.] — On a question of 

disputed paternity, evidence of personal resem- 
blance between the child and his aUeged father 
is admissible. Bagot v. Bagot, 1 L. B., Ii. 308. 

Entry in Pamily Bible.] — An entry in a family 
bible of the births of children, made by their 
mother shortly after their birth, good e^- 
dence, in the absence of other and better testi- 
mony, such children having been neither hirp- 
tised nor registered. Ashcroft v. Poioell, 12 W . 
B. 301. 


Sufficiency— Eeputation of Marriage.]— Upon 
a question of legitimacy, A. produced witnesses, 
who swore to a marriage in fact between 
parents, and he obtained a verdict. On a second 
trial he declined to produce those witnesses, and 
rested solely upon a reputation of the maiiiage. 
Hthough he again obtained a verdict, yet this is 
i not sufficient to satisfy the conscience of a court 
of equity. Sherlorne v. Napier, 2 Bidgw. P. O. 

"*"Oii questions of legitimacy, declarations of 
parents after the birth of the child can have but 
little weight. 234. 

Observation as to the nature and extent ^ ot 
proof necessary to establish a case of aduiteiinc 
bastardy, and as to what kind of evidence is 
admissible in such cases. Hargrave v. Hargrave, 

9 Beav. 552 ; 10 Jur. 957. 

When a man has been reputed all Ins iite to 
be the legitimate child of his parents, persons 
who dispute his legitimacy after his death must 
: produce very strong and unequivocal evidence in 
! support of their coiitention. Olivant, In le, 
HaMam v. Cron, 19 W. B. 968. 

Disproving — Onus.] — In a suit by the children 
of a marriage to enforce payment^ of their por- 
! tions, the legitimacy of the plaintiffs having been 
called in question by the next tenant for lire, 
who was a defendant in the cause : — Hekl, that 
a marriage de facto having been once established, 

' it lay oik the party impeaching the marriage to 
’ shovv that the same was illegal or void ; that 
sufficient evidence of a marriage de facto having 
\ been submitted to the court, the court itself was 
^ competent to decide the question of the inariiage 
’’ fur the purposes of the suit, without directing an 
issue. Piers v. Twite, 1 Dr. <S: l\al. 2PJ. 

f 1 Reputation— Jew and Christian Woman.]— 

i, Marriage presumed between a Jew and a Chris- 
d tian woman, upon the weight of evidence, in the 
>r absence of direct proof of a ceremonial niar- 
0 riage. Goodman v, Goodman, 28 L. J., kh. /45 ; 
fc 5 Jur. (N.S.) 902. , ^ 

1. A., a Jew, and B., a Christian woman, cohab- 

r> itcd as man and wife for twenty-eight years, and 
c, until B.’s death. They had several children, who 
at were brought up as Christians ; they cohabited 
8 partly in England and partly in foreign parts. 

There was no evidence of auy marriage having 

been solemnised, but thei’e was general reputation 
311 that the parties were married, and proof of the 
ct registry of the baptism in England of several of 
nt the children, as of A., and B. his wife, and that 
pt on a judicial proceeding, the parties gave evi- 
5 se dence on oath as “A., and B. his wife.” The 
ny relatives of A. never recognised the fact of a 
of marriage, and some of them swore that they did 
ict not know even of the reputation of marriage. 
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A., in his will, referred to such of the children | 
as were living as “ my legatees : — Held, that the : 
children w’ere entitled, as legitimate children of 
A. and B., to a fund belonging to A.’s next-of-kin, 
and that the onus of proof lay upon those who 
sought to disturb the general reputation and 
presumption of marriage under the foregoing 
circumstances. JZ>. See col. 655. 

Sentence of Court— After-born Child — Eight 
to Impeach Sentence for Collusion.]— A mar- 
riage was solemnised between A, and B., but it 
was declared void by the ecclesiastical court. : 
Some years afterwards, a child of A. and B. en 
ventre sa mere at the time of the sentence, and 
who necessary was no party to the proceedings, 
claimed property in this court as descendant of 
A. : — Held, first, that he w’as bound by the sen- 
tence, though he might avoid its effect by show- 
ing fraud and collusion in obtaining it ; secondly, 
that such fraud and collusion must be shown to 
have taken place between the parties to the pro- 
ceedings ; and thirdly, that proof that the costs 
of the unsuccessful party had been agreed to be 
paid, that witnesses were not examined and 
others not cross-examined, and that the difficul- 
ties were not interposed which might have been, 
did not altogether amount to proof of fraud 
and collusion. Qumre, whether dn such a case, 
the child, who was bastardised by the effect of 
the sentence, had any means of showing that the 
sentence was erroneous. Semble, not. Perry v. 
Meddowcroft, 10 Beav. 122. 

On appeal, the Lord Chancellor, upon the 
claimant’s undertaking to file a bill to establish 
his claim as male lineal descendant of the father, 
allowed the exceptions to stand over, &c. i h. 

In 1798 a marriage was solemnised by licence 
between a man and a female minor. Three 
years afterwards, in pursuance of a previous 
agreement, the woman instituted a suit for 
nullity of marriage, and a decree of nullity was 
pronounced, on the ground of non-consent of the 
minor’s father. Early in the following year a 
daughter was born : — Held, overruling the de- 
cision of the court below, that evidence showing 
that the sentence of the ecclesiastical court had 
been obtained b}^ fraud and collusion was ad- 
missible ; and upon its being satisfactorily 
proved to the court, the legitimacy of the 
daughter was established, llarrwm v. South- 
amfton Corporation^ 4 De G-. M. & G. 137 ; 22 
L. J., Ch. 722 ; 18 Jur. 1 ; 1 W. E. 422. 

Claim to Property— Onus prohandi.] — Where 
an issue is raised between the crown alleging the 
bastardy of, and parties claiming to be related 
to, a deceased intestate, the burden of proof is 
on the parties setting up the relationship. JEmdey^ 
In goods of, 2 Sw. k Tr. 491. 

Effect of Proof of Legitimacy.] — Proof of the 
legitimacy of the offspring is proof of the validity 
of the marriage. Camjdjdl v. Canphell, L. R. 1 
H. L, (Sc.) 182. 

See also Bastaudy. 

d. Access. 

Access, what is.] — Access is such access as 
affords an opportunity of sexual intercourse, and 
where there is evidence of such access between a 
husband and wife, within a period capable of 
raising the legal presumption as to the legitimacy 
of an after-born child, the court will not direct 


an issue upon evidence showing the continued 
adulterous intercourse of the wife wdth another 
man, and the improbability of the husband being 
the father ; but will declare the legitimacy of the 
child. Bury v. PMljmt, 2 Myl. & K. 349. 

Husband within Four Seas.] — It is a presump- 
tion of law that a child horn of a married woman 
is legitimate, the husband being within the four 
seas, unless there is irresistible evidence against 
possibility of sexual intercourse having taken 
place. Mead v. Head, 1 Sim. & S. 150 ; Turn. & 
R. 138 ; 1 L. J. (o.S.) Ch. 105. See also Banhury 
Peerage Case, 1 Sim. & S. 153. 

Access not Presumed.] — Access is not to be 
presumed between man and wife on account of 
the mere possibility of its occurrence. Clark v, 
Maynard, 6 Madd. 364. 

The old rule to presume access conclusively, if 
the parties were within the four seas, is done away. 
Access or non-access must be proved like any 

other fact. Shelly v. , 13 Ves. 58 ; Pendrel 

V. Pendrel, 2 Stra. 925. Morris v. Barnes, 5 CL 
& F. 163 ; 1 Jur. 911. 

Wife Living in Adultery— Husband in another 
part of Kingdom.] — The illegitimacy of a child 
born of a married woman is established beyond 
all dispute by evidence of her living in adultery 
at the time when the child was begotten, and of 
her husband then residing in anotlier part of the 
kingdom, so as to make access impossible. Sage 
and Sele (^Barony of), In re, 1 H. L. Cas. 5U7. 

Child born Six Months after Eeunion.] — 

Where a husband, after a long absence, did not 
rejoin his wife till the 24th Kovember, 1849, and 
where she, nevertheless, produced a full-grown 
child on the 18th May, 1850: — Held, that he 
could not have been the father, and that she 
was guilty of adultery. Ileatheote's Bivoree 
Bill, 1 Macq. H. L. 53.5. 

Strict proof of non-access is required in such 
cases. Ih. 

Evidence — Admissibility of — Wife’s Para- 
mour.] — Evidence of verbal statements made by 
a wife’s paramour previously to the birth of the 
child is admissible as evidence of conduct tend- 
ing to show that he was the father of the child. 
Burnahu v. Bamie, 58 L. J., Ch. 842 ; 42 Ch. D. 
282 ; 6l‘ L. T. 634 ; 38 W. R. 125 ; Gimlay, In 
re, 17 Beav. 573. 

Of Parents as to Access.] — Neither 

husband nor wife can be examined for the pur- 
pose of proving non-access during marriage. 
Nor can either be examined as to any collateral 
fact, for the purpose of proving non-access ; as 
that the husband, at a particular time, lived at a 
distance from his wife and cohabited with 
another woman. Bex v. Sourton, 5 A. & E. 180 j 
6 N. & M, 575; 2 H. & W. 209; 5 L. J., M. 0. 100. 

A mother’s evidence is inadmissible to prove 
the legitimacy or illegitimacy of her child born 
during wedlock. Ateldey v. Spvigq, 33 L. J,, 
Ch. 345 ; 10 Jur, (n.s.) 144 ; 10 L. T. 16 ; 12 W. 
R. 364. 

W., by will, bequeathed 1,500L to trustees in 
trusts for C., the wdfe of J., for life, and after her 
death to divide the same equally among the 
children of the marriage. J. deserted C., who 
subsequently cohabited with M., and during such 
cohabitation A. was born. On the death of 0., 
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A., aa infant, Tsy her next friend, applied for under 82 & S3 Viet, c, 68, s. 3.]— A petition which 
maintenance, ont of the fund, whereupon J. filed sought to establish a claim on the gi'ound ^^^t a 
an affidavit denying the legitimacy of A. upon certain person was illegitimate by reason of the 
the ground, among others, of non-access to his adultery of his mother, who had since been 
wife;— Held, that this was not a “proceeding divorced Held, not to be “ a proceeding insti- 
instituted in consequence of adultery” within tuted in consequence of adultery,” within the 32 
the meaning of s. 3 of the Evidence Further & 33 Viet. c. 68, s. 3, so as to make the husband 
Amendment Act, 1869, and therefore, the evi- competent to give evidence tending to prove the 
denceof the husband as to non-access was not fact of non-access. M.s Trusts, Tii 39 iL. J., 
admissible. Nottingham Union v. Tomldnson Ch. 192 ; L. K. 10 Eq. 41. 

(4 C. P. D. 343) followed. Walker, In re, Held, also, that independent evidence show- 
Jaeltson, l 7 i re, 53 L. T. 660 ; 34 W. R. 95. See ing that on the only occasion when the husbpd 


The Aylesford Peerage, infra. visited the place where his wife was residing, 

A defendant in a testamentary suit claimed to he wms engaged in collecting evidence with a 
be lawful nephew and one of the next-of-ldn of view^ to a divorce, would be sufficient to raise a 
the deceased Held, that the declarations by the presumption of non-access. Ih. 
defendant’s mother as to her marriage with his Notwithstanding the provisions of s. 3 of 32 & 
father were inadmissible without previous proof 33 Viet. c. 68, that the evidence of a husband or 
of such marriage. Dyke v. Williams, 31 L. J., wife is admissible in a “ proceeding instituted in 
P. 157 ; 6 L. T. 726. consequence of adultery,” the evidence of a hus- 

Tn an action to try the legitimacy of the band is not admissible, after the dissolution of the 
child of a married wmman, no question tending marriage on the ground of the wife’s adultery, to 
directly or indirectly to prove or disprove access prove the illegitimacy of a child born in w^edlock. 
on the part of her husband can be asked of the Purnahy v. Paillie, 58 L. J., Oh. 842 ; 42 Ch. H. 
husband or of the wife. IJamg) v. Pohmson, 16 282 ; 61 L. T. 634 ; 38 W. R. 125. 

L. T. 29. 

Evidence of what occurred during a conversa- — - Questions— Admissibility.]— On a ques- 

tion between the husband and wife, if given by a tioii of legitimacy it appeared that the child had 
third person, is receivable as evidence of a fact, been born three months after the marriage. It 
Xh, wms suggested that the wife had not seen the 

An agreement executed by husband and wife husband until immediately before the marriage, 
who have been living apart, to live together and that at the period of conception he wms mar- 
again, is receivable to raise a presumption of ried to another person. In cross-examination of 
previous non-access, as being an act done by the the mother it wms proposed to ask her, “ How 
parties. Ih. long she had known her husband before her 

Evidence of a husband on the question of marriage.” This question was objected to, but 
non-access, and consequent legitimacy of some the court allowed her to be asked, “ When did 
of the children born during the marriage, is you first become acquainted wdth your husband ? ” 
admissible, but not to be acted upon unless cor- and she answered, twelve months before her mar- 
roborated by other evidence. Yearioood's Trusts, riage ; the court would not allow this subject to 
In re, 46 L. J., Ch. 478 ; 5 Ch. H. 545 : 25 W. R. be further pursued. A^ion. v. Anon,. 22 Beav. 
461. 481 ; 23 Beav. 273 ; 4 W. R. 307. 


non-access, and consequent legitimacy or some 
of the children born during the marriage, is 
admissible, but not to be acted upon unless cor- 
roborated by other evidence. Yearioood's Trusts, 
In re, 46 L. J., Cli. 478 ; 5 Ch. H. 545 : 25 W. R. 
461. 

A. married B. on the 6th of July, 1865. In 
September, 1865, they voluntarily separated, 


• Conduct of Wife.] — ^Where the legitimacy 


hut the marriage was never dissolved by sen- of a child born in wedlock is in issue, previous 

teiice of divorce, nor was there any judicial statements by the mother that the child is a 

separation. A child was born on the isth of bastard are admissible as evidence of her con- 
May, 1866. B. went to live with another man, duct, although she could not be allowed to make 

R., in November, 1866, and lived with him as statements in the witness-box. The Aylesfoi'd 


his wife until shortly before her death in April, 
1876. She had three children, born in 1868, 


Peerage, 11 App. Cas. 1 — H. L. (E.) 

A husband and wife lived separate. Eight 


. : 


1870, and 1873 respectively, who were described years afterwards the wife had a child. The 
in their baptismal certificates with the surname husband swore in an affidavit that he had had 
of R., and were supported by him and reputed intercourse with his wife since the separation, 
his children. On a petition by the child born but the court refused to admit this as evidence, 
in May, 1866, to have a fund in court carried Patehett v. Ilolgate, 15 Jur. 308. 
over to his separate account as being solely en- The child of a married woman held to be 
titled under a gift in a wiU “ in trust for all the illegitimate on a proof of non-access of the 
children or any the child of B.,” an affidavit of husband, and of conduct and admissions of the 
A., the husband, admitted to prove non-access wife and her paramour. Slnclay, In re, 17 
to B. since Christmas, 1865, and that he had not Beav. 523. 
seen her since that date, and that consequently 

the other three children, though born during the In Proceedings before Justices for Main- 

continuance of the marriage, were illegitimate, tenance.] — Proceedings by guardians of the poor 
Ih. before justices against a husband, to compel him 

Held, also, that though all the children above to maintain a child which, although born of his' 
mentioned were alive at the date of the will, wife in "wedlock, he refuses to maintain on the 
yet, it being possible for B. to have future ground that he is not its father, are not “ pro- 
legitimate children, only legitimate children ceedings instituted in consequence of adultery,” 
could take, so that the petitioner, being the only within the meaning of the E vidence Further 
legitimate child, was entitled to the whole of the Amendment Act, 1869 (32 & 33 Viet. c. 68), s. 3, 
trust fund. Ih, Gibbs v. JSoojg&r, 2 Myl, & K. so as to make his evidence admissible to prove 
363. ■ non-access to his wife, and thereby bastardise 

the child. Nottingham Union v, Tomkinson, 48 
' : Competency of Spouses to give Evidence L. J., M. C. 171 ; 4 G. P. B. 343 ; 28 W. R. 151. 

' "fi'f 
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On a summons for maintenance of children 
against P., the father, P. denied the paternity, 
bis wife having been living apart some time 
before their birth. Evidence of non-access was 
given, and P. was allowed to disprove an alleged 
admission by him of paternity to which another 
witness testified : — Held, that P.’s evidence was 
not admissible to contradict evidence given by 
other witnesses as to his admission of paternity. 
ZIlverst(}7ie Union v. Parity 53 J. P. 629. 

Presumption — Duration of Pregnancy.] — The 

presumption in favour of the legitimacy of a 
child born in wedlock is not a presurnptio juris 
et de jure, but may be rebutted by evidenee, 
which must be clear and conclusive and not 
resting merely on a balance of probabilities. 
Thus, in a suit for declaration of legitimacy, where 
a child had been born 276 days after the last 
opportunity of intercourse between the husband 
and wife, and where there was evidence in the 
wife’s conduct tending to show that she regarded 
the child as the offspring of her paramour, the 
president directed the jury that it was for them 
to sa3^ whether, on the whole of the evidence 
gi ven on behalf of those who asserted illegi- 
timacy, the conviction had been brought home 
to their minds that the husband was not the 
father of the child ; and read to them the opinion 
of Lord Lyndhurst in Monos v. Dades (5 Cl. & 
F. 163). The jury found that the child was 
illegitimate : — Held, that the direction was right, 
and that the verdict was not against evidence. 
Bo, wile V. Att-Gen., 56 L. J., P. 97 : 12 P. D. 
177 ; 57 L. T. 88 ; 36 W. E. 79. 

Birth of Child between Decrees.] — 

On a petition for variation of settlements after 
a decree of dissolution of marriage, the court 
refused to order an inquiry into the legitimacy 
of a child born between the date of the decree 
nisi and decree absolute. Pnjo)^ v. Pryor, 56 
L.J,, P. 77; 12 P. 1). 165; 57 L. T. ,533; 35 
W. R. 349. 

— Husband and Wife Separated.] — Doctrine 
of law as to the presumption of sexual inter- 
-course between husband and wife, who are 
living apart under a deed of separation, but who 
occasionally meet ; and as to the evidence by 
which that presumption may be rebutted. 
Mords V. Banes, 5 L. J. (o.s.) Ch. 177. 

Husband in Lunatic Asylum — Visits of ! 

Wife.] — A married wmmaii in 1837 gave birth to i 
a daughter at a period when her husband was, | 
and had been for more than a year previously, | 
an inmate of a lunatic asylum. The wife, wiio ! 
resided twenty-five miles from the asylum, | 
stated that her husband was the father of the j 
•child, they having had sexual intercourse together 
when she was visiting him. There was, however, 
no evidence except her owm to prove that she 
had been wdth her husband at a time when he i 
could have been the father, and it w^as showm 
that the officers of the asylum were instructed 
not to ieave the husband and wife alone together. 
Tlie daugliter wms christene<l, and brought up as 
the husi)au<rs child, wii<) ahvays treated it as 
such. Upon, the Imsbaitci’s next-of-kin disputing 
its legitimacy : — .Meld., that the daughter was 
.legitimate. Tliut the law' will not allow' the 
presumed status (tf the child of a married woman 
’to be taken avvay merely on the balance of 
probability. That the onus probandi rests with 
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the party seeking to make out the illegitimacy, 
to do which he must show beyond all reasonable 
doubt that sexual intercourse could not have 
taken place at a time within which the husband 
could have been the father. Ploioes v. Bossey, 

3 Dr. & Sm. 145 : 31 L. J., Oh. 681 ; 8 Jur. (n.s.) 
352 ; 7 L. T. 306 ; 10 W. R. 832. 

Husband and wife, after living together for 
ten years, and having one child, agreed to 
separate. They accordingly afterwards lived 
apart, but within such distance as afforded them 
opportunities of sexual intercourse, the husband 
not being impotent : — Held, that the presump- 
tion of law' in favour of legitimacy of a child 
begotten and born of the wife during the 
separation, may be rebutted, not only by evidence 
to show that the husband had not sexual inter- 
course with her, but also evidence of their 
conduct, such as that the wife w'as living in 
adultery; that she concealed the birth of the 
child from the husband, and declared to him 
that she never had such child ; that the husband 
disclaimed all kiiowiedge of the child, and acted 
up to his death as if no such child was in 
existence ; and also, that at the wife’s death, her 
paramour aided in concealing the child, reared 
and educated it as his owm, and left it all his 
property by his will. Morris v. iJavies, 5 CL & 
F. 163;" l Jur. 911. Affirming 3 Buss. 318 ; 8 
L. J., Oh. 120. And see S. C., at lawq 3 Car, k 
P 215, 427 ; and on motion for a new trial, 
.5 ‘l.L, Ch. 177. 

- — Rebutting Presumption.] — To rebut the 
presumption that a child born in wedlock is 
legitimate, it is not necessary to prove that 
generative access betw^een the husband and wife 
w'RS physically impossible, but it is enough to 
show circumstances in the conduct of the parties, 
and otherwise, w'hich render the moral presump- 
tion against such access irresistible. Ourtiey v, 
Ourney, 1 Hem. & M. 413 : 32 L. J., Ch. 456 ; 9 
Jur. (N.S.) 514 ; 8 L. T. 380 ; 11 W. E. 659. 

To rebut the presumption of legitimacy, though 
it is not necessary to prove impossibility of access 
on the part of a husband, the evidence must 
preponderate, so as to convince the mind of the 
judge that access did not take place at a time 
and under circumstances which wmuld enable the 
husband to be the father of the child. Ateliley 
V. Spriyq, 33 L. J., Ch. 345 ; 10 Jur. (K.S.) 144*; 
10 L. T.‘l6 ; 12 W. E. 364. 

Where, how'ever, husband and wufe lived 
together for nine years without having a child, 
and then separated and never lived together 
again, and a child w'as born ten years after the 
separation, w'hile the wife was in the -habit of 
committing adultery with another man, wdiich 
child wms treated by the paramour as his own, 
and was called by his surname, and brought up 
by him, the child, notwithstanding possibility of 
access on the part of the husband, wms held to 
be illegitimate. Ih. 

Adultery.] — A husband and wife 

wmre married on the 30th of April, 1878, 
and there w'ere three children born before the 
marriage was dissolved by reason of the wife’s 
adiiltery with W, The decree nisi was made on 
the 3rcl of November, 1886, and it was made 
absolute on the 17th of May, 1887. The three 
children were horn respectively on the 2nd of 
July, 1881, the 2Gth of April, 1885, and the 25th 
of June, 1886. The legitimacy of the eldest 
child was admitted. That of the other two 
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w„ .-Hda, » .b. .«de.« I f ■ 

that the legal tli® gioundof the absence 

the second oWlcl wa.yehuttrf, and that n„,.eutal consent and the misdescnption of 


that the husband could hare had no registrar had declined 

the wife between the birth f trSept 'tte pkition on the ground that she 

and the birth of the third had no interest in the suit. The court ordered 

upoE trust for Ms daughter C. 3)eatli of one of the Parties before Suit com- 

heiMlecease foiMier children equally, ^ . i«eiiced 1— The validity of a marriage cannot be 

living with him had five children, impotence of one of the parties to a mar- 

whom was M., “ ”J 4 ‘m i4.4loTn74idei the marriage v 

evidence, horn during the hfetime of H The validity of such a marriage can 

claimed a share of the fund in co ggyQjjg^^ i„ the lifetime of both of the 

that, considering all the nSies4"ae party ; therefore, the nert-of- 

which non-access between the hubbc ( P ^ deceased married woman cannot oppose 

op;;ToSp“— 

and woman (she being ultimately in an advanced father to Institute Suit -- 

state of pregnancy), hurry on their marriage to Support Children.]— -The liability of 

prevent, or to mitigate, scandal ; and ^yhere in ^ to support the 

less than seven weeks after the marriage she of his daughters, supposing them to be 

gives birth to a child ; the presumption of the held sufficient to entitle ^ the 

husband’s paternity to that child is father to institute a suit in the ecclesiastical 

msuperable. Gardner v, Gard7ie7%2 avoidance of his daughters mar- 

The presumption is not a presumptio juris et i ^ y, jiay, 1 Moore, F. 0. 353. 

de lure, but a presumption of fact. , -i d . j. 

When a man has been reputed all Ins life to j Sentence of Court necessary.] Sentence of 

lACirAiifs ■nPVSOTlS XI*- _ AAnvh n I’V. tllOUgil tllQ 


de iure, but a presumpuuu ub c . x 

When a man has been reputed all Ins life to Sentence of Court necessary.] Sentence of 
be the legitimate child of his parents, persons ecclesiastical court necessary, thougii tne 
who dispute his legitimacy after his death must void, as in the case of lunacy. lurnig, 

produce very strong and unequivocal evicMnce 1 Ves. & B. 140. 

mBupportoftheh-coiiteiitmii. Sa.dam.y. Cron, ^ Petitiouer for Direo- 

Olwant, In re, 19 W . K. JbS. tioas-Notioe to Queen’s Proctor before setting 

down.]— The president, upon a summons for 

5. Suit for Nullity. directions in a nullity suit by a \ 

case being undefended, directed the sobcitois. 
a. Parties. for the petitioner to give information ot the 

, . facts of the case to the queen’s proctor, betore 

Who may Petition.]— Under 43 Eliz. c, 2, s. /, the case down for hearing, under 2d ^ zi 

a father has sufficient' interest to institute a suit 7^ as amended by '36 Viet. c. 31. 

to establish the nullity of his daughter’s mar- ^ receipt by the petitioner’s solicitors of an 
riage ; but where a father died after such suit ijj^fijj^ation from the queen’s proctor that he did 
was instituted, and the pleadings in it w^ere intend to intervene at this stage of the pro- 
linished, but before trial : — Held, that the court the president allowed the case to be set 

had no authority to allow the wddow and execu- forthwith, and to be added to the supple- 

trix of the father to take up the suit at the point list of undefended causes just published., 

at which it was left at the father’s death. 3/; y^ 3£ otherwise H., 76 L. T. 172, 

Beava'ri v. M'-Malum anil Bmraai, 2 Sw. «& Ir. 

,58 ; 28 L. J.,Mat. m; 5 Jur. (N.S.) 686 ; 2 „ 


58 ; 28 L. J., Mat. 127 ; 5 Jur. (N.S.) 686 ; 2 Grounds for. 

L. T. 2.)5 ; 8 W. K. 453. , . . i 

In a suit for nullity of marriage, instituted by i i. Pregnancy. 

f!44f’tL“VetSou"4iltte in- ! Wife Pregnant by a Third Person at Time of 

stituted the Lit iii his own right, or as guardian j Marriage-Husband Ignorant of her Condition.] 
of the minor. Wells v, 1 c. WelU^ 3 — The facts that a woman has been uiichabtc 

Sw &Tr 364; 33 L.J., Mat. 41 ; 10 Jur. (^%S.) before marriage with a pexson or other 

444* 10 L. T. 138* 12 W. E.d)72. ' than her husband, that she is in consequence. 

If the father of minor petitions for a decree pregnant at the time of her marriage, and that 
of nullity of his child’s marriage, he must make she has deliberately deceived her husband as to- 
the other party to the de facto marriage a party her previous conduct and present condition, do- 
to the suit 11). constitute a ground on which the court can. 
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pronounce a decree of nullity of marriage. Mim 
Y. Moss, 66 L. J., P. 154 ; [1897] P. 263 ; 77 L. T. 
220 ; 45 W. E. 635. 

ii. Incapacity. 

lucuralile Malformation and Impotency.] — 

Incapacity to consummate a marriage is no 
ground for a decree of nullity, unless the inca- 
pacity is permanent. If there is a possibility 
that its cause may be cured, the court will not 
pronounce a sentence of nullity, although such 
cure may be highly improbable. Stagg v. Edge- 
eomhe, 3 Sw. & Tr. 240 ; 32 L. J., Mat. 153 ; 9 
Jur. (N.s.) 698 ; 8 L. T. 643 ; 12 E. 19. 

Impotency, not congenital, but temporarily 
occasioned by excessive self -abuse, and therefore 
capable of being cured, is not a ground for a de- 
cree of nullity of marriage. I h. 

A woman petitioned for nullity by reason of 
the man’s alleged impotency. The petition was 
opposed, and at the hearing the court, under the 
circumstances proved, suspended its decree ; but 
on affidavits subsequently being produced to the 
effect that the woman had returned to cohabita- 
tion, and that the marriage remained unconsum- 
mated, made a decree of nullity, the respondent 
not appearing on the motion. M., f. c. H. v. II.. 
3 Sw. &: Tr. 5^2 : 11 L. T. 317 ; 13 W. E. IDS. 

Any evidence is admissible in a suit for nuUity 
which tends to thi'ow light on the case set up by 
the petitioner or the respondent ; evidence is 
therefore admissible as to disputes between the 
petitioner and the respondent during their co- 
habitation, although the only issues raised by 
the pleadings are the respondent’s impotency, 
and the consummation of the marriage. X., f. 
c. r. V. r., 34 L. J., Mat. 81. 

In a suit of nullity it appeared, from the hus- 
band’s evidence, that whenever he had attempted 
to have intercourse with liis wife the act had 
produced hysteria on her part, and that, although 
he had cohabited with her for more than three 
years, the marriage had never been consummated. 
The wife refused to submit to inspection. On 
the evidence of the husband the court made a 
decree nisi to annul the marriage under the pro- 
visions of the 36 Viet. c. 31. II. v. P., f. c. AT., 
L. E. 3P. 126. 

Sentence of nullity of marriage, causd impo- 
tentije, pronounced on confession of non-consum- 
mation, and refusal to undergo inspection. 
Mcirrison v. Harr iso n, 4 Moore, P. C. 96. 

Impracticability of Consummation.] — A mar- 
riage is void if coiisiimmation is practically im- 
possible, although there is no malformation or 
structural defect rendering consummation physi- 
cally impossible. G.y. G., 40 L. J., Mat. 83; 
L. E. 2 P. 287 ; 25 L. T. 510 ; 20 W. K. 103. 

Wilful Non-Consummation.] — Wilful wrongful 
refusal of marital intercourse is not in itself 
sufficient to justify the court in declaring a mar- 
riage null by reason of impotence. S. v. A., 
otherwise S,, 47 L. J., P. 75 ; 3 P. D. 72 : 39 
■'L..:T.'127. 

When, after a reasonable time, it is shown that 
there has been no sexual intercourse, and that 
the wife has resisted all attempts, the court, if 
satisfied of the bona tides of the suit, will 
infer that the refusal arises from incapacity, and 
will pronounce a decree of nullity of marriage. Ih. 

Medical Evidence Necessary.] — As a general 
rule, a decree of nullity of marriage on the 
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ground of malformation will not be granted, un- 
less the existence of incurable malformation is 
proved by a medical man who has examined the 
person of the respondent. T. v. M., t c. T., 
35 L. J., Mat. 10 ; L. E. 1 P. 31 ; 13 L. T. 614. 

Where the man did not appear, and did not 
submit to the order of inspection, the medical 
evidence wms not conclusive as to the woman’s 
virginity ; but the court, on her evidence on affi- 
davit, took it to be proved— first, that the mar- 
riage was never consummated ; secondly, that 
this was owing to the impotence of the man ; 
thirdly, that the physical appearance of the 
woman was to be accounted for otherwise than 
by consummation, and pronounced its decree of 
nullity of marriase. F., t c. P. v. D., 4 Sw. & 
Tr. 86; 34 L. J., Mat. 66 ; 11 Jur. 307 ; 12 
L. T. 84 ; 13 W. E. 546. 

Evidence of Petitioner Unsupported.]— -In a 

suit of nullity by reason of the husband’s im- 
potency, the surgical report stated that tlie 
physical appearances of the wife were such that 
she might have had I’egular connection with her 
husband daring cohabitation. The wife during 
two years’ cohabitation, had not complained 
to her family on this matter, and had separated 
from her husband by reason of his alleged vio- 
lence. The husband affirmed on oath that the 
marriage had been consummated. The court 
declined to pronounce the marriage invalid on, 
the unsupported oath of the party seeking to be 
relieved from its obligation. U., f. c. J. v. J., 37 
L. J., Mat, 7 ; L. E. 1 P. 450 ; 16 W. E. 518. 

In a suit by a woman for nullity of marriage 
on the ground of the man’s impotency, her evi- 
dence being wholly unsupyjorted, the physical 
ayjpearances being consistent with consummation, 
and the parties having lived together for eight 
years without comyfiaint by the woman, the 
court held that the charge was not made out, 
and dismissed the petition. Ta rornor, f . c. Ditch- 
field V. Ditelifiekl 35 L. J., Mat. 51 ; L. B. 1 P. 
‘127 ; 12 Jur.‘(if.S.) 673 ; 14 L. T. 227. 

Eefusal of Woman to allow Consummation — 
Inference of Latent Incapacity.] — From the fact 
of non-consummation of a de-facto marriage 
after a period of cohabitation, during which one 
y^arty made repeated attempts and was always 
willing and anxious to bring about tlie consum- 
mation of the marriage, the court, notwithstand- 
ing the apparent competence of both parties, 
may draw the inference that something more 
than seemingly mere wilful refusal must have 
animated the party who has, in fact, persistently 
refused to allow consummation. In a case where 
the petitioner, a widower with children, went 
through the form of marriage in May, 1893, with 
the respondent, a widow without children, and 
lived and cohabited with her at divers places 
until the latter y^art of October, 1893, during 
which time he, being admittedly able and anxious 
to consummate the marriage, made leyjeated 
attempts to do so, but was always i ey)cllod by the 
respondent, who refused to allow any attempt at 
connection: the court, notwithstanding the tact 
that, upon medical inspection, the lesyjoiideat 
exhibited no structural impediment noi signs of 
virginity, pronounced a decree msi annulling the 
marriage xipoii the ground that it was open to 
the court to draw from the facts the iiifoieuce 
of some latent incapacity on the part of the re- 
spondent. idv. P. (f, c. F.'), 75 L. T. 192. 

Impotence of Petitioner, J— An impotent man 
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cannot maintain a nuUity suit merely on tlie 1 
gi'ouud of his own impotency ; but if a woman ( 
^together repudiates the relation of wife and 
the obligations of the marriage oontraot, the 1 
impotent man may show that there is no verum 
matrLmoiiium, and maintain such a suit. A. 'V. 
A. it 19 L. E., Ir. 403. 

Evidence — Marriage Voidable.] — A 

marriage was declared null and void 
ground of impotency, after cohabitation ot little 
more than six months, on strong medical testi- 
mony. A marriage is not void but voidable oni} 
on the ground of impotency. Ih. 

When onus probandi thrown on Respondent.] 

—After a cohabitation of fourteen years, a woman 
presented a petition for a decree of nullity ot 
marriage, on the ground of the man s impotence. 
The report of the inspectors and the medical 
evidence showed that the woman was virgo In- 
tacta et apta viro, and that there was no appa- 
rent <Iefect or malformation in the man. ilie 
court was satisfied that the marriage had never 
been, completely consummated, but was not 
satisfied that the non-consiimmation arose trom 
the incapacity of the man, and therefoie dis- 
missed the petition Held, that the woman 
was entitled to a decree that the marriage was 
null and void, on the ground that the cohabita- 1 
tioii had been for a much more lengthened 
period than was required to raise the presump- 
tion against a husband, and that the onus was 
thrown upon the respondent, either of disproving 
the facts, or of showing, by clear and satis- 
factory evidence, that the result was attribu- 
table to other causes than his own impotency. 
Zmts, t c. Ilayivard v. Ilafward, 35 L. J., 
Mat. 106— H. L. 


with return to cohabitation, in order to give an 

.«»• 

the woman had returned to cohabitation,^ arid 
that the marriage remained unoonsummated, the 

court made a decree of nullity, the husband not 
appearing. .^.^7.,34 L.J., Mat. 12; 1 1 L. T.317. 

The object of the triennial cohabitation. ^^^1^ 
is to provide that sufficient time may be anoided 
for ascertaining beyond a doubt the true condi- 
tion of the party complained of. K court 
can be satisfied by circumstances that tbe com- 
plaint of the promoter of the suit is well founded, 
it never ought to be driven sine gravissima causa 
after a cohabitation though less than three years 
to order a return. U., t c. F. v. F., 2 Kobertson, 

E. E. 618. ^ , 

If impotence is clearly proved the court never 
resorts to the rule. F., f. c. i>. v. D., 4 Sw. & Tr. 86. 


Acquiescence.] — In a suit for nullity 

of marriage on the, ground of impotency, there 
may be facts and circumstances proved which so 
plainly imply on the part of the complaining 
spouse a recognition of the existence and validity 
of the marriage, as to render it most inequitable 
and contrary to public policy that he or she 
should be permitted to go onto challenge it with 
effect, but the doctrine designated as_ the ‘‘ doc- 
trine of want of sincerity ” in an action of this 
1 kind has been too much extended in English 
decisions, and that doctrine, apart from “ appro- 
bate ” and “ reprobate,” has never been recog- 
nised by the Scotch law. Delay in raising a 
suit of nullity on the ground of impotency is a 
material element in the investigation of a case 
which upon tbe facts is doubtful ; but there is 
no definite or absolute bar arising from it. 
G. v. 3/., 10 App. Gas. 171 ; 53 L. T. 398— H. L. 
(Sc.) And see col. 688. 


Triennial Cohabitation Rule.]- The canon 
law rule of triennial cohabitation has not 
been recognised in England beyond this point, 
that where a husband or a wife seeks a decree of 
nullity propter i.mpotentiam, if there is no more 
evidence than that they have for a period of 
three years lived together in the same house and 
■with ordinary opportunities of intercourse, and it 
is clearly proved that there has been no consum- 
mation, then, if that is the whole state of the 
evidence, inability on the part of the one or of 
the other will be presumed. On the other hand, 
the presumption to be drawn from the fact of 
nGn-coiisummatioii after three years’ cohabita- 
tion is capable of being rebutted. And, also, | 
every case need not be fortified with the pre- ! 
sumption ; for although no presumption can be j 
raised from the absence of consummation within 
a less period than three years, yet positive evi- 
dence may be given, from which the same in- 1 
ference of inability may be drawn, Ih. 

The presumption of impotency from the fact 
of non-consummation does not arise when the 
cohabitation has been less than three years. 
MarAinlU f. c. Hamilton v. Hamilton, 33 L. J., 
Mat. 159 ; 10 Jur. (K.s.) 853 ; 10 L. T. 787 ; 13 
W. E. 108. 

The presumption of impotency arising from 
non -consummation is liable to rebuttal. Ih. 

Where there had been a cohabitation for two 
years and ten months without consummation, but 
the court was not satisfied on the evidence that 
the failure to consummate arose from the impo- 
tency of the husband, it suspended its decree, 
and intimated that the petitioner should forth- 


Where Rule lias been Relaxed.]— Marriage 

declared null and void by reason of the husband’s 
impotency, notwithstanding there had been tri- 
ennial cohabitation, and there was no visible 
defect. A., f. c. B. v. B., 1 Spinks, 12. 

Although the rule as to triennial cohabitation 
has been relaxed where the malformation is con- 
genital or manifest and incurable, yet a cohabi- 
tation of only a few months will not be sufficient ; 
especially if the impotency is ascribabffi ^ to a 
temporary cause. Stagg v. Fdgeeomhe, 3 Sw. 

Tr. 240;’ 32 L. J., Mat. 153 ; 9 Jur. (N.S.) 698; 8 
L. T. 643 : 12 W. E. 19. 

When the court is satisfied by other evidence, 
e.g. that of the petitioner herself,_of_ the man’s 
impotence, the rule of apparent virginity, after 
a cohabitation of three years, does not apply. 
F. tG. B v. B., 4 Sw. & Tr. 86 ; 34 L. J., Mat. 
66'; 11 Jur.(N.S.) 307 ; 12L.T.84 ; 13W. E.546. 

iii. Insanity. 

Competency to Contract.] — In deciding whether 
a party was competent to enter into a contract of 
marriage, the question for the consideration of the 
court will be whether there was health or disease 
of mind at the time. If disease is shown, the court 
has no means of gauging the extent of the de- 
rangement consequent upon that disease, or of 
affirming the limits within which the disease 
might operate to obscure or divert the mental 
power. Hancooh and Hancooh v. Peaty, 36 
L. J., Mat. 57 ; L. E. 1 P. 335 ; 16 L. T. 182 ; 
15 W. E. 719. 
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signed by the registrar to a lunatic, a petitioner , 
in a suit for nullity of marriage, the court de- 
clined during the hearing of the petition to adjourn 
the case on the application of the respondent, on 
the suggestion of the petitioner’s recovery, and of 
her desire for the discontinuance of the suit, or 
to appoint two medical men to examine her, and 
proceeded to determine the only issue raised by 
the pleadings, namely, wdiether the petitioner 
was of sound mind at the time of the celebration 
of her marriage. Ih. 

The court, being satisfied by the evidence that 
the petitioner was not of sound mind at the time 
of the celebration of her marriage with the re- 
spondent, postponed pronouncing its decree, in 
order to give the respondent an opportunity, if 
so advised, of establishing the fact of the peti- 
tioner’s recovery, and intimated, that if satisfied 
of her recovery it would not pronounce a decree 
of nullity except at her instance. II. 

The next of kin having delayed instituting 
the suit for three years, and the respondent 
having in the meantime contributed towards the 
petitioner’s support, the court made no order as 
to costs. Ih. 

The guardian ad litem, after the lapse of three 
weeks from the delivery of the judgment, ob- 
tained a rule nisi for the respondent to show 
cause why a decree of iiiillity should not be pro- 
■ nounced, and the respondent not showing cause 
against the rule, the decree of nullity was pro- 
nounced. Ih. And see Durham v. Durham, 10 
P, D. 80. and Yarrow v. Yarrow, 61 L. J., P. 61); 
[1892] P. 92 ; 66 L. T. 383 ; and col. 628. 

— — Alleged Insanity of Petitioner — Guar- 
dian ad litem.] — An order ought not to be made 
under r. 196 of the Divorce Ilules assigning a 
guardian ad litem to a person alleged to be of 
unsound mind, where there is a substantial and 
bona fide dispute as to the unsoundness of mind 
of the person to whom it is proposed to assign 
the guardian. Whether r. 196 applies where 
the person has not been found lunatic by inquisi- 
tion, quEere. Frii v. Fry, or Ilouth v. Frtf, 59 
L. J., P. 43 : 15 P. D. 50 62 L. T. 501 ; 38 W. 
R.615— C.A. 

iv. Other Grounds. 

Names Falsely Stated — Marriage by 
Banns.] — A marriage by banns, where, by the 
consent of both parties, the name of the man was 
falsely stated, was declared null and void, and 
the man was condemned in costs because he in- 
duced the woman to consent to the undue publi- 
cation by telling her that it would not render the 
marriage invalid. Mtdgeleij, f. c. Wood v. Wood, 
4 Sw, &: Tr. 267. See col. 637. 

Fraud.] — The court of divorce has no power to 
pronounce a decree of iiidlity of marriage, or to 
dissolve a marriage, because of fraud in its in- 
ducement. Templeton v. Tyree, 41 L. J., Mat. 86 ; 
L. B. 2 P. 420 ; 27 L. T. 429 ; 21 W. B. 81. 

Buress, For.] — See qo1. 62S. 

c. Inspection and Examination of Parties. 

Appointmeiit of Inspectors.]— When a ques- 
tion of impotence is raised, the appointment of 
two medical inspectors rests with tlie court ; but 
it will allow the parties to select them, and 
should they not agree, each will be allowed to 
nominate one. C. v. C., 32 L, J., Mat. 12. 


In a suit of nullity on the ground of physical 
incapacity, each party has a right to nominate 
two medical inspectors to examine him or her. 

It is not necessary that both parties should be 
examined by the same inspectors. B., t. c. CK 
V. C., 32 L. J., Mat. 135. 

The petitioner, on moving for an appointment 
of inspectors, should also move for an order that 
the respondent submit to inspection. S., f . c. K 
V. E., 31 L. J., Mat. 164. 

Inspection of Party presenting Petition.]— 
In a suit for nullity of marriage, on the ground 
of malformation of the wife, it is not the prac- 
tice of the court to make an order for an inspec- 
tion of the husband. D. v. Z,, 16 E. 943. 

Submission to Examination.] — In a suit for 
nullity by a man, on the ground of malforma- 
tion, no evidence could be given that the respon- 
dent was sufiering from an incurable defect, as she 
had never submitted to a medical examination, 
and, being out of the jurisdiction, had not been 
personally served with the citation. The court 
suspended its decree, in order to give the peti- 
tioner an opportunity of having her examined 
if she should hereafter be found within the 
jurisdiction. T. v. M,. f. c. T., 35 L. J., Mat. 10 ; 
L. R. 1 P. 31 ; 13 L. T. 614. 

In a suit for nullity of marriage by reason of 
malformation the respondent refused to comply 
with the order for inspection. The court de- 
clined to issue an attachment against her until 
[ after the hearing, but intimated that the attach- 
ment would issue forthwith if she attempted to 
remove out of the jurisdiction. D. v. L., f . c. J9., 
38 L. J., Mat. 3.5; L. B. 1 P. 639 ; 20 L. T. 
280. 

Report of Inspectors.] — On a petition for a 
decree of nxdlity, by reason of malformation of 
the woman, neither is the court nor are the par- 
ties concluded by the terms of the reiiort of 
medical inspectors, but the inspectors tiiernselves 
and other medical men may be examined. 
William^' v. Romfray, f. c. Williams, 2 Sw. & 
Tr. 240 : 30 L. J., Mat. 73 ; 7 Jur. (N.S.) 315 ; 

4 L. T. 89 ; 9 W. B. 619. 

Upon the question of incapacity, although, no 
application had been made for a monition, or an 
order for a personal inspection of either of the 
parties, the court received medical evidence of 
an examination. Serrell v. Serrell and Dam- 
ford. 2 Sw. & Tr. 422 ; 31 L. J„ Mat. 55 ; 5 
L. Tieoi. 

In a suit by a wife for nullity, on the ground 
of the husband’s impotence, the only evidence 
of the alleged impotence w^as that of the peti- 
tioner, which was contradicted by the respon- 
dent. The evidence of the medical witnesses 
and the report of the inspectors w^^ere not incon- 
sistent with either case. The court declined to 
grant a decree on the unsupported testimony of 
the petitioner. U., L c. J. v. J., 37 L. J., Mat. 7 ; 
L. B. 1 P, 460 ; 16 W. B. 518. 

Possibility of Cure,] — A w'oman married on 
22nd of July, and lived with her husband till 
23rd of September. She petitioned for a decree 
of nullity by reason of his inability to consum- 
mate the marriage. He did not appear. The 
report of medical inspectors negatived any appa- 
rent or incurable defect on his part, but ascribed 
the non-consumrnation to incapacity caused by a 
long-continued habit of seif -abuse, which (as 
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further explained by their viv^ voce evidence) i 
they considered might possibly, but not prob- 
ably, be cured ; the question being one of moral 
restraint. There was no report of Inspectors as 
to the condition of the woman, and their viva 
voce evidence was equivocal as to proof of non- 
consummation from examination of her person. 
The court refused to make the decree. Stagg 
V. JEdqecomle, 3 Sw. & Tr. 240 ; 32 L. J., Mat. 
153 ; 9 Jur. (JT.S.) 698 ; 8 L. T. 643 ; 12 W. R. 

Where the result of the medical evidence is, 
that the malformation might possibly, but at 
great risk to life, and with doubtful success as 
to the end desired, be removed, the petitioner 
need not call upon the respondent to submit to 
an operation ; and such a state of things is 
equivalent to a permanent and an irremovable 
malformation. Serrell v. Serf ell and Bamjord^ 
2 Sw. & Tr. 422 ; 31 L. J., Mat. 55 ; 5 L. T. 
691. 

After a partial cohabitation of two years and 
eight months, it appeared that the woman was 
impotent, but that she might probably be cured 
if she would submit to an operation involving no 
great risk to life. This she refused to do. The 
court made a decree nisi of nullity of marriage. 

Z V. L , 51 L. J., P. 23 ; 7 P. D. 16 ; 47 

L. T. 132 ; 30 R. 444. 

d. Bars to. 


The onus of proof is on the complainant. 
Cum^amo, L. B. 2 H. L. (Sc.) 300 ; 29 L. T. 

The objection of delay in seeking relief may be 
got over when the proof of im potency is com- 
nlete ; but not otherwise. II)- 

A wife lived with her husband for one year 
and nine months after the marriage. :^per a 
lapse of nine years she again lived with him tor 
five years and six months, and left him m conse- 
quence of his iR-treatment. Twenty-seven years 
after the marriage, and when she was forty-eight 
years of age, she brought a suit for nullity ot 
marriage by reason of his impotencyv It ^ms 
proved that she was virgo intacta Held, ttiat 
she was not entitled to relief. Beynolds (other- 
wise Willmid) V. Reynolds, 45 L. J., 1. ; 1 

; P. D. 405 ; 25 W. R. 25. ' 

A delay of some years in bringing a suit tor 
iiullitv of marriage on the ground of the wife s 
malformation, will induce the court to suspect 
that the suit is not bonil fide, and, unless ex- 
i plained, will be a bar. Rioens v. Tytherletgli, t. 

I c. 3 Sw. & Tr. 312 ; SS L. J., Mat. 37 ; 9 

I Jur. (N.S.) 1301 ; 9 L. T. 424 ; 12 W. II. 444. ^ 
i Wdien a husband, who was the petitioner m a 
. suit for nullity on the ground of his_ wife’s mal- 
i formation, had not instituted the suit until up- 
wards of eleven years after the marriage, the 
court required him to give an explanation of the 
delay before making a decree. I b. 


Delay,] — Delay in instituting a_ suit for 
nullity of marriage on the ground of impotence 
is not an absolute bar to the suit, but renders it 
necessary that the evidence to support the suit 
should be of the clearest and most satisfactory 
kind. Castleden v. Castleden, 9 H. L. Cas. 186 ; 

4 Macq. H. L. 159 ; 31 L. J., Mat. 103 ; 5 
L. T. 164. Affirming IMR f. c. Castleden v. 
Castleden, 1 Sw. & Tr. 605; 29 L. J., Mat. 81; 6 
Jur. (N.S.) 348 ; 1 L. T. 489. 

Where, therefore, a woman who had married 
in 1834, lived with her husband until 1838, then 
separated from him, in 1853 caused him to be 
sued for her debts, obtained from him an allow- 
ance, which was continued till October, 1858, 
and in November, 1S5S, instituted a suit for; 
nullity of marriage on the ground of his im- 1 
potency Held, that she was bound to give un- , 
equivocal proof of the truth of the allegation in | 
the petition. Ih. | 

M. married B. in August, 1853, and slept in the i 
same bed with him about two years, when, at bis | 
request, she occupied a separate room, but lived i 
in his house till June, 1863, when she left it, and | 
in the early part of 1864 petitioned for a decree | 
of nullity, by reason of his impotency. The 
medical evidence showed her to be a virgin. He 
did not submit himself to inspection : — Held, 
that lapse of time, coupled with indirect motives 
in bringing the suit, disentitled her to the relief 
sought. Marriott, f. c. Burgess v. Burgess, 3 S%v. 
& Tr. 550 ; 33 L. J., Mat. 203; 10 Jur. (N.S.) 885; 
10 L. T. 847. 

Relief in suits of this nature is never accorded 
unless the petitioner is prompt in seeking it, and 
sincere in the motive for doing so. M., t c. C. 
V. C,, 41 L. J., Mat. 37 ; L. R. 2 P. 414 ; 26 L. T. 
321 ; 20 W. R. 495. 

A petitioner made cognisant within four or 
five years after her marriage of her husband’s 
impotency could not delay proceedings for three 
ears more, without being open to the charge of 
t of sincerity or promptitude. lb. 


Want of Sincerity.]— At the end of seven 
years’ cohabitation a marriage had not been con- 
summated through the impotence of the alleged 
husband. The alleged wife subsequently co- 
habited with another man, and upon the alleged 
husband discovering her misconduct she insti- 
tuted a suit for nullity of marriage a,gaiiist him, 
j and he a suit for dissolution of marriage against 


her Held, that the proof of impotence being 
clear, her conduct did not show such a want ot 
sincerity as to deprive her of her right to have 
the marriage annulled. When the^ impotence is 
undoubted mere delay is not sufficient to dis- 
entitle the injured party to relief. JA (teis^iy 
called J9.) v. I)., 54 L. J., P. 68 ; 10 1 . D. 7a ; 

! 83 W. R. 657. , . 

; In a suit for nullity of marriage on the ground 
! of impotency, there may be facts and circum- 
! stances proved, which so plainly imply on the 
i part of the complaining spouse a recognition or 
i the existence and validity of the marriage, as to 
I render it most inequitable, and contrary to public 
I policy, that he or she should be permitted to_ go 
i on to" challenge it with efiect ; but the doctrine, 
designated as the “doctrine of want of sincerity 
in an action of this kind, has been too much 
extended in recent English decisions, and that 
doctrine, apart from “ approbate ” and “ repro- 
bate,” lias never been recognised by the law ot 
Scotland. G. v. M,, 10 App. Cas. 171 ; 53 L. 1. 
398— H. L. (Sc.) 

Delay in raising a suit of nullity on the ground 
of impotency is a material element in the inves- 
tigation of a case which, upon the facts, is doubt- 
ful; but there is no definite or absolute bar 
, arising from it. Ih. 

Where a wife seven years after marriage 
presented a petition for nullity, the court re- 
' fused to dismiss the petition on the ground of 
; insincerity, merely because of the delay in pre- 
5 senting the petition, and granted a decree nisi. 
: L, (otherwise i?.) v. B., 64 L. J., P. 121 ; [1895] 
P.274; 11 R. 673. 
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Agreement not to Sue— Consideration— Bar.] 

‘ — In a petition by husband against wile 
praying that the marriage celebrated between 
them might be declared null and void on the 
ground of her incapacity, the respondent pleaded 
that she and the petitioner after a year’s cohabi- 
tation had agreed to live apart, and had bound 
themselves not to make any claim against each 
other either in a court of law or equity ; and 
that if either party should break the agreement 
the other should be entitled to an injunction to 
restrain such breach. That it was further 
agreed that if the respondent committed a 
breach of the agreement the petitioner should be 
entitled to proceed in this court for a declaration 
of nullity. Averment that there had been no 
breach of the agreement on the part of the re- 
spondent : — Held, that the respondent’s agree- 
ment not to sue was a sufficient consideration 
for the husband’s engagement to do the like, and 
that such an agreement although not by deed 
was therefore a bar to the petition for declara- 
tion of nullity. Aldridge v. Aldridge^ or A, v. 
if., 58 L. J., P. 8 ; 13 P. D. 210 ; oii L. T. 896 ; 
37 W. R. 240. 

Age of Parties.] — There is no rule as to any 
particular age constituting a bar to a petition for 
nullity of marriage by reason of malformation of 
the woman. WUHtnus v. llonifray^ f. c. 1157- 
2 Sw. & Tr. 240 ; 30 L. J., Mat. 73; 7 Jur. 
(N.S.) 315 ; 4 L. T. 89 ; 9 W. R. 619. 

Invalidity of Celebration.]— C. and D., being 
native subjects of France, and domiciled in that 
country, came over to London in June, 1854, and 
were married by licence according to tlie law of 
England, but without the observance of certain 
formalities and consents required by the law of 
France in respect to the marriage of its own sub- 
jects in foreign countries. C. and D. returned to 
France, when D., the man, refused to celebrate 
the marriage according to the B’rench law, and 
0. instituted a suit for nullity in the French 
courts, V’liich i). did not defend, and in 
December, 1854, C. obtained decree of nullity. 
C. subsequently came to reside in England, and 
petitioned for a decree of nullity : personal ser- 
vice of the citation was effected on D. in Naples, 
who did not appear : — Held, first, that D. having 
entered into a contract in this country, was sub- 
ject to the jurisdiction of the courts in this 
country, in respect of the personal status result- 
ing from such contract. /oAntonln, f. c. Mallac v. 
Mallac^ 2 Sw. &Tr. 67; 29L. J., Mat. 97 ; 6 Jur. 
(N.S.) 561 ; 2 L.T. 327. 

Held, secondly, that the personal status re- 
sulting from such contract is to be ascertained 
by the law of this country, in wdiieh the contract 
was made, and not any special law of the coun- 
try of the domicil of the parties to the contract. 
li. And see cols. 625, 730. 

e. Intervention of tbe Qrueen’s Proctor. 

Before 36 k 37 Viet. c. 31, the Queen’s proctor 
had no power to intervene in suits for nullity of 
marriage, however collusive or concerted. 1), v. 
ML, L c. B., 28 L. T. 78 ; 21 W. R. 417. See col. 
392. 

f. Procedure. 

Service of Citation and Petition.] — When every 
I’easonabie elfort has been made to trace the 
respondent for the purpose of effecting a personal 
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service of the citation and petition in a suit for 
dissolution of marriage, but without success, the 
court will dispense with such personal service. 
Apyjleyard y. Appleyard a-nd Smith, L. R. 3 P. 
257. Seecol,m. 

Suit on behalf of Minor.] — In a suit for nullity 
instituted by the father of a minor, it must 
appear upon the face of the petition whether the 
father has instituted the suit in his own right, or 
as guardian of the minor. Wells Cotta m-, f. c. 
Wells, S Sw. k Tr. 364; 33 L. J., Mat. 41; 10 Jur. 
(N.S.) 444 ; 10 L. T. 138 ; 12 W, R. 672. 

A guardian cannot appear and plead on behalf 
of a minor without having been duly elected 
and appointed. Ih, 

Under 43 Eliz. c. 2, s. 7, a father has sufficient 
interest to institute a suit to establish the nullity 
of his daughter's marriage ; but where a father 
died after such suit was instituted, and the 
pleadings in it were finished, but before trial 
Held, that the court had no authority to allow 
the widow and executrix of the father to take up 
the suit at the point at which it was left at the 
! father’s death. Meavan v. JIA/ahon and Beamn, 

2 Sw. k Tr. 58; 28 L. J., Mat. 127; 5 Jur. (N.S.) 
686 ; 2 L. T. 255 ; S W. R. 453. 

Answer.] — A husband presented a petition, 
praying that his marriage, de facto celebrated 
with the woman, might be annulled, by reason of 
her malformation. She denied the malformation, 
pleaded cruelty, and pra 3 "edfor a judicial separa- 
tion bj" reason thereof : — Held, that In a suit for 
nullity of marriage, the only cpiestion to be de- 
cided is, marriage or no marriage, and that con- 
sequently a charge of cruelty against the husband, 
and a prayer for a judicial separation, contained 
in an answer, must be struck out. Williams v. 
Ilomfray, f. c. Williams, 6 Jur. (N.S.) 151 ; or 
Humidirey v. Williams, f. c. JIum.j)krey, 2 Sw. k 
Tr. 30 ; 29 L. J., Mat. 62. 

To a petition by a woman for a decree of nul- 
lity of marriage, on the ground of impotence, the 
respondent pleaderl, that since the marriage the 
petitioner had committed adultery. The court 
ordered the plea to be struck out as impertinent. 
Tarerner, f. c. Bitehforil v. Bitchford, 33 L. J., 
Mat. 105. 

Interrogatories to Party — Jurisdiction of 
Divorce Division.] — In a suit for nullity of 
marriage the court has power to order interro- 
gatories. Easton v. Smith, 9 P. D. 57 ; 32 W. R. 
596. 

In a suit for nullity of marriage, the court has 
power to give leave to administer interrogatories 
between the parties to the suit ; for suits of that 
kind were formerly within the jurisdiction of 
the ecclesiastical courts, which had power to 
allow interrogatories to be administered between 
the parties, and now all the jurisdiction of the 
ecclesiastical courts as to suits for nullity of 
marriage (including matters of practice and 
procedure) is vested in the probate, divorce, 
and admiralty division. And, further, even if 
the power to allow interrogatories to be ad- 
ministered between the parties did not otherwise 
exist, it would be conferred upon the probate, 
divorce, and admiralty division by the 8iipreme 
Court of Judicature Act, 1873 ; for at the time 
of passing that statute the superior courts of 
common law and the court of chancery had 
power to allow interrogatories to be administered 
between the parties to a suit ; and by s. 16, all 
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the iiirisdiction o! those courts, incluiMiig the i 
ministerial powers and anthorite incident 
thereto, was transferred to and "tested in the 
high court of justice, and by s, 23 the ]uris- 
diction transferred to the high court may (so 
far as regards procedure and practic^ be ^er- 
cised in the same manner as it might have been 
exercised by any of the courts whose ]urisdiction 
has been transferred. Harvey v. 

L. J., P. 1 ; 10 P. B. 122 ; 33 W. ^8— C. A. ^ 

And see lieflfern y, Redfern, 60 L. J., 1. 9 , 
[1891] P. 139 ; 64 L. T. 68 ; 39 W. R. 212 , 55 
J.P. 37— C.A. 

Application to whom Made.]— Semble, 
that inasmuch as proceedings for divorce and for 

other matrimonial causes are excluded from the 

. operation of the Rules of the Supreme Court, 
1883, by Orel. LXYIII. r. 1 application 

for leave to administer interrogatories between 
the parties to a suit ought not to be made to a 
registrar of the divorce division ; but it ought 
to be made in the first instance to one ot the 
judges of the court. Ih. 

Proof by AJfidavit.]— In a suit for nuRity, on 
the ground of bigamy, the court has no power to 
permit the facts to be proved by reading affidavits 
taken in a suit in chancery. Uimley v. Victor, 

f. c. Lumlsy, 26 L. T. 141. 

In a suit of nullity by a w'oman, the court, with 
the consent of the respondeiit, allowed ber ca- 
dence to be given on affidavit. B., f. c. 6. v. L. 

32 L. J., Mat. 135. 

Right of Beginning.] — Where, in a suit for dis- 
solution by husband against his wife, she pleaded 
that the marriage was null on account of ms im- 
potency :— Held, that there being substantially a 
traverse of the marriage, the petitioner had the 
right to begin. ScrrellY, Se)nHl and Bamford, 

2 Sw. & Tr.' 422 ; 31 L. J., Mat. 55 ; 5 L. T. 691. 

Hearing in Camera.]— A suit of nullity of mar- 
riage, on the ground of alleged impotency, isunht 
to be tried before a jury or in open cotirt ; and 
the judare has a discretionary power to heai in 
camera all suits W’hich the ancient ecclesiastical 
courts would have heard privately.^ A. v. or 
Andey v. Andey, 44 L. J., Mat. 15 ; L. R. o i . 
230 ; '31 L. T. 801 ; 23 W. R. 386. 

And sec C. v. L. R. 1 P. & B. 640 ; 20 L. T. 
280. 

Decree.]— The legislature having extended to 
suits for nullity of marriage the provisions of 23 
& 24 Viet. c. 144, s. 7, whereby a decree nisi tor 
divorce is not to be made absolute undei six 
months, unless the court otherwise directs, the 
judge ordinary will not exercise his discretion to 
shorten the period in cases of nullity of marriage 
except under very special circumstances. 3/., 
f c, i^. V. Ji., 43 L. J.,Mat. 42 ; L. R. 3 P. 200 ; 3U 
L. T. 34.5. 910 ; 22 W. R. 556. 


facto wife to be paid by the de facto, hnsband, 
when it was satisfied that her detence to thesmt, 
instituted by his father, was unnecessary. Ib. 

In a woman’s petition for nullity of marriage 
bv reason of the impotency of the man, the court 
dismissed the respondent from the suit on the , 
ground that the petitioner had failed in her proof, 
but made no order as to costs. On appeal to the 
House of Lords, the decree of the judgn ordinary 
was reversed, the marriage declared null and void 
ah initio, and the cause remitted back to the court 
to do further therein as should be just and con- 
sistent with the declaration and judgment of the 
house, but no order was made as to costs, though 
they w^ere prayed for on the appeal, and wnre 
mentioned at the time of the ]udgment. The 
court ordered the judgment of the House ot Loyds 
at being first verified by affidavit) to be placed 
upon the records, but declined to make any ordei 
as to costs. Lewis, f . c. Hayward y Sayioanh 
36 L. J., Mat. 76 ; L. R. 1 P. 293 ; 15 L. 1. -99 , 
15 W. R. 319. 

Wife with Separate Estate.]— A wife 
married in 1863, cohabited wfith her husband 
until 1870, and in 1871 instituted a suit for nul- 
lity by reason of his impotency. Having failed 
to establish the charge, her suit was dismissed, 
and as she had separate property she was con- 
demned in costs. 3/., f. c. C. v. 41 L. L, Mat. 
37 ; L. R. 2 P. 414 ; 26 L. T. 321 ; 20 W. R. 49o. 
See cols. 955, 1302. 


Security for.] — The court has power to 

order a wfife, wffio is a petitioner in a nullity suit, 
to give security for costs, hut wfill decline to do 
so wdiere it is not proved that she has a separate 
income. Be B. v. Be B., 44 L. J., Mat. 41 ; 33 
L. T. 263. / . 

The guardian who institutes a suit for dissolu- 
tion of marriage on the behalf of an infant hus- 
band, on the ground of his wife’s adultery, will 
be ordered to pay into the registry, or give secu- 
rity for, a sum of money to meet the wife s costs 
of the hearing. Beavan y. Baavan, 31 L. J.,, 
Mat. 166 ; 8 Jur. (n.S.) 769. ^ . 

In a suit for nullity, instituted by the tatheror 
the pretended husband in his owm right, the al- 
leged wife has no right to an order for the pay- 
ment of her costs by the petitioner before^ the 
hearing. Wells v. Cottani, f. c. Wells, 3 Sw^ &Tr. 

I 364 ; 33 L, J., Mat. 41 ; 10 Jur. (N.S.) 444 ; 10 
I L. T. IBS ; 12 W. R. 672. And see cols. 95o, 12 < 9, 
j 1303. 

Cross Suits for Nullity and Dissolution— Cross- 
examination.] — The parties had presented cross- 
suits, one for nullity of marriage on the ground 
of the man’s impotence, the other for dissolution 
on the ground of the woman’s adultery : — Held,, 
i in the course of the nullity suit that the w’-oman 
I might be cross-examined as to her adultery with 
the co-respondent in the dissolution suit. 3/. 
1 (f. c. i>-) V. B., 10 P. B. 175 ; 34 W. R. 48. 


Costs.]— In a suit for nullity of marriage, in- 1 
stituted hy the father of the de facto husband, m j 
which the de facto husband and the de facto wife i 
are both made respondents, and the marriage is j 
pronounced null, he is not liable for the payment i 
of lier costs, unless the court, in the exercise of ■ 
its discretion, thinks proper to order him to pay 
them. Wells v. Cottam, 3 Sw. & Tr. 593 ; 34 
L. J., Mat. 12 ; 10 Jur. (N.S.) 1208 j 11 L. T. 
318 ; 13 W. R. 279. 

The court refused to order costs of a de 


Alimony — Decree Nisi.] — In a suit for nullity 
alimony continues payable after the decree nisi 
until the decree is made absolute. 8. (f. c. i?.) 
V. B., 53 L. J., P. 63 ; 9 P. B. 80 ; 32 W. R. 756. 

De facto Marriage — ^Alimony pendente 

lite— Decree Nisi.]— In a suit for nullity of mar- 
riage brought by the so-called husband, a de facto 
marriage being established, the court has juris- 
diction to order alimony pendente lite, though a 
decree nisi has been made. Bird v. Bird (1 Lee, 




Provision for Children — Postponement of 
making Decree Absolute.] — decree nisi was 
made declaring a de facto marriage void, as not 
having been solemnised according to law. 

. Shortly before the expiration of the period of 
six months, a petition was presented for a provi- 
sion for the child of the marriage. On a motion 
to make the decree absolute, the court^ held that 
a provision fop the child ought to be inserted in 
the final decree, and refused to make the decree 
absolute until materials were furnished for de- 
ciding what provision ought to be made : — Held, 
on appeal, that under 2S & 24 Ahct. c. 144, s. 7, 
there is no absolute right to have a decree made 
absolute at the end of the six months, and that 
although the judge might have made a provision 
after the decree absolute, he had jurisdiction to 
suspend the making the decree absolute for the 
purpose of inserting in it the provision which he 
considered necessary, and the court would not 
interfere with his discretion, there being nothing 
to show that he had exercised it unreasonably. 
The act 20 & 21 Viet. c. 85, s, 35, enables the 
court to order a provision to be made for the 
children of a marriage which the court has 
declared to be void. LaaaiooHliy v. Zanqivortki/, 
55 L, J.. P. 33 ; 11 Ib 1). 85 ; 54 L. T.’776 ; 34 
W. R. 356—0. A. 

Variation of Settlements — Ee -transfer of Pro- ! 
perty,] — After a decree declaring a marriage | 
null, the court upon a petition for variation of | 
settlements, made an order that the property 
brought into settlement should be reconveyed to 
the parties, in the proportion in which they had 
respectively contributed to the settled fund, ami 
freed from all the trusts of the settlement. A. 
(f. c. J/.) v. 3L (10 P. I>. 178), followed. 
Zerds v. Zmh, 52 L. T. 373— Butt, J. 

By a settlement executed in contemplation of 
marriage, certain property belonging absolutely 
to the wife was assigned to trustees upon trust 
for the wife till the solenniisation of the mar- 
riage, and after the solemnisation thereof to pay 
the income to the wife for life for her separate 
use, and after her death to pay the income, with j 
certain exceptions, to the husband for life, and ' 
after the death of the husband and wife, in trust 
for the issue of the marriage, and in default of 
issue to such persons as the wife should appoint, 
and in default of appointment for the next-of- 
kin of the wife. The wife obtained a decree 
declaring the marriage null and void on the 
ground of her husband’s impotence, and after- 
wards presented a petition for variation of the 
marriage settlements. The court made an order 
extinguishing the husband’s life interest under 
the settlements, and afterwaixls made a further 
order directing the trustees to retransfer or other- 
wise put under the petitioner’s legal control all 
the property brought into settlement, for her 
own use and benefit, free from the trusts of the 
settlements, A. (f. c. fi/.) v. 3/., 54 L. J., P. 31 ; 
10 P. D. 178 : 33 \V. B. 232. See col. 806. 


h. EjBfect on Covenant to Settle. 

To a declaration on a covenant in a deed exe- 
cuted in anticipation of marriage whereby the 
defendant covenanted to pay an annuity during 
the life of his intended son-in-law, the defendant 
pleaded on equitable grounds that the marriage 
was null and void by reason of the husband’s 
impotence, and that the consideration for the 
deed had wholly failed : — Held, a bad plea. 
Cmell y, Pnnee, 35 L. X, Ex. 162. 


6. Action for Breach of Promise of 
Marriage. 

a. When Maintainable. 

Administrator.] — An administrator cannot 
maintain an action for a breach of ' promise of 
marriage to the intestate, where no special 
damage is alleged. Cliamhe/idmn^, Wlllmmmn, 

2 M. & S. 408 ; 15 R. R. 205. 

Promise — Third Person.] — An expression to 
third persons of an intention to marry another, 
not uttered in the hearing of or communicated 
to such person by the authority of the party ex- 
pressing the intention, does not amount to a pro- 
mise so as to sustain the action. Cole v, Cotting- 
ham^ 8 Car. &: 1^. 75. 

Contract made out of Jurisdiction of Court.] — 

Two British subjects, being in Germany, became 
engaged to marry. The plainti:fi came to England, 
and there received a letter written and posted by 
the defendant in Germany, in which she declined 
to carry out her engagement. Tlie plaintiff 
issued a writ of summons under the Common. Law 
Procedure Act, 1852 (15 & 16 Viet. c. 76), s. 18 : 
— Held, that the words cause of action,” in the 
section, meant the whole cause of action, and do 
not apply where a contract has been made out of 
the jurisdiction and the breach has occurred in 
England. Cherry v. Thompmn, 41 L. J., Q. B. 
243 ; L. R. 7 Q. B. 573 ; 26 L. T. 791 ; 20 W. R. 
1029. 

Held, also, that the breach of the contract to 
marry occurred in Germany, the receipt of the 
letter only furnishing evidence of the breach and 
not constituting the breach itself. Ih, 

A defendant made a promise of marriage to 
the plaintiff whilst they were residing abroad. 
Both afterwards came to England, where the 
defendant wrote a letter to the plaintiff re- 
nouncing the contract. He afterwards left the 
country. The plaintiff issued a writ of sum- 
mons for service abroad. The defendant, having 
been served with the writ abroad, moved to 
set it aside : — Held, that the writ was rightly 
issued ; but per Pigott and Cleasby, BB., that 
cause of action in s. 18 of the Common Law 
Procedure Act, 1852, means the act or omission 
constituting the violation of duty cornplaiiied of, 
and not the whole cause of action. JJurhani v. 
Spenee, AO L. J., Ex. 3; L. R. 6 Ex, 46 ; 23 
L.T. 500; 19 W. R. 162. 


>ri llirlioi* 


g*. Compromise bf Suit. 

Validity — Public Policy.]— An agreement to 
put an end to a suit for nullity of marriage 


Mutuality of Promise, 
woman for 


-In an action by a 
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209) followed y Zlachnore v. Mills (IQ W. R. 
893) commented on. Foden v. Fodeji, 63 L. J., 
P. 163 ; [1894] P. 307 ; 6 R. 633 ; 71 L. T. 279 ; 
42 W. R. 689— C. A. See col. 828. 


the ground of impotency is not void as against 
public policy. Wilsim v. Wilson^ 14 Sim. 405. 
Affirmed,' 1 H. L. Gas. 538. See S. C., 5 H. L, 
0.40. 
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posed, or even promised to marry the plaintiff, 
but that she promised to marry him ; for in this 
case, as in all other cases, a contract must be 
mutual ; and although the assent to the engage- 
ment on both sides need not appear to have been 
strictly concurrent, it must appear to have been 
within a reasonable time. VlTieall v. VeTiess^ 4 
JB\ & F. 

A promise to marry by a plaintiff is not essen- 
tial to the consideration of the defendant’s promise 
to marry a plaintiff. JIarvey v. Johnston^ 6 D. 

& L. 120 6 C. B. 295 ; 17 L. J., C. P. 298 ; 12 

Jur. 981. „ , 

Therefore, w'here a declaration alleged the con- 
sideration for the defendant’s promise to be, 
that the plaintiff, being sole, and unmarried, 
would go to Li^ahoppin, in that part of the 
United Kingdom of Ureat Britain and Ireland, 
called Ireland, for the purpose of marrying him, 
the defendant Held, that the consideration was 
sufficient. Ih. 

Promise by Married Man.]— A declaration 
averred that in consideration that the plaintiff, 
being unmarried, at the request of defendant, 
promised the defendant to marry him within a 
reasonable time, the defendant promised^ the 
plaintiff to marry her within a reasonable time ; 
that the plaintiff, confiding in the defendant’s 
promise, has hitherto remained unmarried, and 
has always been ready to marry the defendant, 
until she had notice he was a married man. 
Breach, that the defendant has not married the 
plaintiff, but on the contrary, at the time the de- 
fendant made his promise he was married, and 
still is married, to another woman. The plain- 
tiff obtained a verdict. On motion lo arrest the 
■judgment i — Held, that the declaration showed a 
sufficient consideration. J] lid y. Harris,! C. B. 
990 ; 7 U. & L. 114 ; 18 L. J., C. P. 297 ; 13 Jur. 
961. 

Held, also, that the defendant's promise was 
not unlawful, there being, at the time the pro- 
mise was made, a possibility of performance, as 
the defendant’s wife might have died within a 
reasonable time. Ih. 

H eld, also, that the allegation that the plaintiff 
remained unmarried for a reasonable time, "was 
a sufficient consideration, as being a prejudice to 
her caused by the conduct of the defendant. 

A declaration alleged that in consideration that 
the plaintiff, at the defendant’s request, promised 
to marry him, he promised the plaintiff to marry 
her. Averments that the plaintiff continued and 
still is unmarried, and until the discovery of the 
defendant’s marriage, was ready and willing to 
marry him ; that after the defendant’s promise 
the plaintiff discovered that the defendant at the 
time of his promise was and still is married ; and 
that the plaintiff had not at the time of his pro- 
mise any notice of the defendant’s marriage : — 
Held, on motion in arrest of judgment, that the 
declaration was good, and that the plaintiff’s re- 
maining unmarried was a sufficient consideration 
to support the defendant’s promise. Millward v. 
Litticwood, 5 Ex. 775 ; 20 L. J., Ex. 2. 

A promise by a married man to marry another 
woman after his wife’s death, is illegal and void. 
Per PoUock, C.B. Ih 

Renunciation of Promise.] — An action for 
^ breach of promise of marriage is maintainable 
i - against a man who has promised to marry a 
woman after the death of his father, and has 
afterwards absolutely declared his intention 


never to fulfil his promise, although his father 
is living at the time when the action is brought. 
Frost V. Kniqlit, 41 L. J., Ex. 78 ; L. R. 7 Ex, 111 ; 
26 L. T. 77 ; 20 W. R. 471— Ex. Ch. 

An action for breach of promise to marry a't a 
time certain may be maintained upon a renuncia- 
tion of the promise before the time fixed for its 
performance has aiTived. Donoylwo v. Marslicill, 
32 L. T. 310. 

In an action for breach of promise to marry, 
the declaration alleged a. promise to marry at a 
time elapsed, and the evidence showed a promise 
to marry at a time not elapseti, and a renuncia- 
tion by the defendant of such promise Held, 
that the declaration might he amended at the 
trial. Ih, 

Personal Representatives of Promisor, Action 
against — Survival of Cause of Action — Special 
Damage.]— An action for breach of promise of 
marriage, where no special damage is alleged, 
does not survive against the personal representa- 
tives of the promisor. The special damage which 
would cause the right of action to survive must 
he damage to the propert}^, and not to the person, 
of the promisee, and must be within the contem- 
plation of both parties at the date of the promise, 
and the action can he brought against the 
executors for such special damage only and not 
for general damages, Fhilay v. Gldrney, 57 
L. J., Q. B. 247 ; 20 Q. B. D. 494; 58 L. T. 
664 ; 36 W. R. 534 ; 52 J. P. 324— C. A. 


Infant, Action against— Ratification.] — The 

plaintiff and defendant, who were both under 
age, became engaged to be married in April, 
1886. In September, 1886, the defendant came 
of age. In October, 1886, the plaintiff’s father 
made an assignment of his property to his 
creditors, and immediately afterwards informed 
the defendant of the fact, and told him if he 
wished to be released from his engagement he 
could. The defendant then refused to be 
released, and said he was quite willing to marry 
the plaintiff’, and asked her whether she thought 
they were old enough ; to which the plaintiff 
replied they had better wait awhile. The defen- 
dant subsequently broke off the engagement, and 
refused to marry the plaintiff : — Held, that there 
was evidence to go to the jury that there had 
been a new promise to marry made by the defen- 
dant after he came of age. Holmes v. Frierley, 
36 W. R. 795— C. A. Reversing 59 L. T. 70 ; 52 
J. P. 711— D. 


b. Grrounds of Defence. 

Physical and Mental.] — Bodily infirmity 
arising after the contract is a good reason for 
either of the parties to break off. Atchimon v. 
Baher, Peake’s Add. Cas. 103. 

Action by a woman for breach of promise to 
marry within a reasonable time, that a reasonable 
time had elapsed, and that the defendant refused 
to marry. Plea, that after the promise, and 
before breach, he was and still is afflicted with a 
dangerous disease, by reason -whereof he became 
and was, and thenceforth hitherto has been, and 
stiU is incapable of marriage, without clanger to 
his life and therefore unfit for the married state, 
whereof the plaintiff had notice before action. 
The jury found the plea proved, except the 
notice : — Held, by a majority of the court, that a 
party cannot set up as an excuse for the breach 
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of a promise to marry, that the performance of 
the conjugal duties would he dangerous to his 
life, and that the plea disclosed no good defence 
to the claim for damages. Mall v. Wrlglit^ EL 
Bl. & EL 746 ; 29 L. J., Q. B. 43 ; 6 Jur., (]sr.s.) 
193 ; 1 L. T. 230 ; 8 W. R. 160-~Ex. Ch. 

Held, by the minority, that there is an implied 
condition in a contract of marriage that the 
parties remain in sufficient health to undergo 
the excitement of the ceremony of marriage, and 
to perform the functions of the married state 
without danger to life ; that the circumstances 
set forth as to the state of health of the defen- 
dant were a bar to the plaintiffi’s claim to 
maintain an action for the breach of contract ; 
and that the averment of notice to the plaintiff 
was immaterial. It, 

To an action for a breach of promise of 
marriage, it is no answer that after the promise 
the man discovered that the woman had been 
previously a lunatic, and confined in an asylum 
as a lunatic. Balier v. CaMwright^ 10 G. B. 
(N.S.) 124 ; 30 h. J., C. P. 364 ; 7 Jur. (N.S.) 
1247. 

Misrepresentation and Fraud.] — If it appears 
that the defendant was induced to make the 
promise, or to continue the connection, either by 
misrepresentation or wilful suppression of the 
real state of the circumstances of the family and 
previous life of the plaintiff ; this goes in bar of 
the action, and not to the damages only. Wharton 
V. Lnols^ 1 Car. & P. 529; 28 R. R. 785. And see 
Moram v. Ihmgjhreys, Lofft, 80. 

If the defence set up is, that the defendant 
was induced to make the promise through mis- 
representations made to him, and it is proved 
that the plaintiff knew that her father wrote 
letters to the defendant, in which he made 
statements respecting her ; such letters are 
evidence for the defendant, although there is no 
proof that the plaintiff had read them, or was 
acquainted with their exact contents ; but the 
plaintiff could not be considered answerable for 
the particular expressions contained in them. 
Moote V. Mayne,l Car.& P. 546; R. & M. 165 ; 28 
R. R. 788. 

Declaration by a woman on an agreement be- 
tween herself and the defendant to marry one 
another within a time elapsed before action ; 
averment, that a reasonable time had elapsed 
before action, and that the plaintiff had always 
been ready and willing to marry the defendant, 
but he had refused to do so. A plea that before 
and at the time of the agreement the plaintiff 
and A. had agreed to marry one another, which 
agreement was in full force as the plaintiff knew, 
but of which the defendant wnrs ignorant ; and 
that, though the plaintiff ought fully to have 
disclosed the same to the defendant before the 
agreement, and though he would not have made 
the agreement had the same been disclosed to 
him before, the plaintiff, at the time of the 
agreement withheld and concealed the same 
from the defendant, and he mode the agreement 
whilst he was wholly ignorant of the same, is a 
bad plea, there being no express allegation of 
fraud. Beerlinf v. Bvown^ EL BL & EL 796 ; 
29 L. J., Q. B.'lOo ; 6 Jur. (KS.) 345 ; 1 L. T. 
479 ; S W. R. 292. 

Social and Moral.] — It is a sufficient justifica- 
tion for the non-performance of a woman’s 
promise to marry, if the person to whom she has 
given the promise turns out upon inquiry to be 
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a man of bad character; but mere accusation 
and suspicion is not sufficient. The charges' 
which she makes against him must, if capable of 
proof, be substantiated, or they go only to the 
damages. BaddeUy v, MoHlocK Holt, 151 ; 17 
R. R. 626. 

If on the part of the defendant it is proved 
that the plaintiff is a loose and an immodest 
woman, and that he broke his promise on that 
account, it goes in bar of the action ; hut if it 
also appears that, when he made the promise, he 
was aware of these circumstances, it is no 
defence. In such an action the defendant may, 
in mitigation of damages, go into evidence to 
show that his relations disapproved of the match. 
Irmng v. Greenwood^ 1 Car. k P. 350. 

^ In an action for a breach of promise of mar- 
riage, the defendant pleaded, first, that after the 
supposed promise he received information that 
the plaintiff was an unchaste person, and had 
committed fornication wfith A., which informa- 
tion was true ; wherefore he refused to marry 
her. Secondly, that after the supposed promise, 
he received information that the plaintiff had 
committed fornication with some person or per- 
sons to the defendant unknown, and was preg- 
nant with a child, which child he averred was 
subsequently born a bastard; wherefore he re- 
fused to marry the plaintiff : — Held, that the 
pleas were good. Young v. MurpJni, 3 Bing. 
(N.C.) 54 ; 3 Scott, 379 ; 2 Hodges, 144 ; 6 L. J., 

C. P, ISO. 

If a man enters into a promise of marriage in 
ignorance of the fact that the woman has had an 
illegitimate child, and discovers that before the 
marriage, and on that ground declines enreiing 
into the marriage, he has a right to do so, al- 
though the transaction as to the child may have 
taken place ten or more years ago, and the con- 
duct of the woman may have been since perfectly 
correct ; but if the man knew, or had reason to 
know, at the time of the promise, that the woman, 
had such child, and gave that, afterwards, as his 
reason for refusing to marry, that would be no 
defence in point of law. Bench v. Merrieh^ 1 
Car. & K. 463. 

Mutual Releases.] — To a declaration founded 
on mutual promises to marry within a reasonable 
time, it is a good plea, that after the promise, and 
before any breach, the plaintiff absolved, ex- 
onerated, and discharged the defendant from his 
promise, and the performance thereof, lung v. 
Gillet, 1 M. & W. 55 ; 10 L. J., Ex. 164. 

It was proved that the defendant, having 
written a letter to the plaintiff desiring to ter- 
minate the engagement, called at hei* father’s 
house, and a conversation took place respecting 
the return of letters. The defendant returned 
the plaintiff's letters ; the plaintiff said, ‘‘ Ko, I 
can’t give up your letters, it would be like giving 
you up altogether.” The plainiiff left her home 
and went to reside with an aunt for a long 
period anti no correspondence took place be- 
tween the parties for two years : — Held, that 
this was evidence from which a jury might infer 
that the plaintiff had exonerated the defendant 
from his promise before any breach. Darla v. 
Bomford^ 6 H. k H. 245 ; 3U L. J., Ex. 139 ; 3 
L. f.279. 

Offer to carry out Contract before Writ— Not 
Communicated to Plaintiff.] — Upon an action for 
breach of promise, the defendant pleaded tliat 
he was ready and willing to marry the plaintiff, 
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in it is laid as special damage, that the <iefendan1: th 
debauched the plaintiff and mined her character. . 
it would be misdirection to teU the ^ury that L. 
they might give her damages as a solatium tor 
the injured feelings of her parents and family , 
but wdiere the defendant is a person of piopert}- , 
they may take into their consideration not only ^ 
the plaintiff’s pecuniary loss m not becoming his 
wife, but the injury done to her 

of marriage, her in3ured feelings and affections^ . 
and the mortification she must suffer in not bein^^ a 
able to look her family n\tt^e face. w h 

Da Costa, 1 H. & K. 291 ; 3o r 

L. B. 1 C. P. 331 ; 12 Jur. (K.S.) o88 ; 14 . B. 1 

^ ' In such action the damages cannot be measured c 
by a known standard, as in commercial cases , 
but the amount is peculiarly a question for the 
iury; and where no witnesses ivere caUed toi ^ 
the defendant, and it appeared , 

had been cast upon the Pfw? . 

humble life, and her witnesses, which f;«fcd, and . 
the iury gare 2,500/. damages against the defen- . 
dant, who was a person of property ; and a nev 
trial was asked for simply upon the ' , 

the damages were excessive, the application w as . 

refused. Ih. 

On Motion for New Trial. ]-*XTpon a motion 
for a new trial in an action for breach ot promise 
of marriage, on the ground of surprise and 
excessive damages, the affidaTitot the defendan , 
though required for the purpose ot I 
himself to the bona fides of the application, 
cannot be looked at for the purpose of explaining 
or contradicting the f’i^ience adduced at the 
trial. Smith v. Woodpie, 1 C. 

In such an action, the court will not inteifeie 
with the discretion of the jury as to the amount 
of damages, unless there has been some obvious 
error oi^ misconception on their part, or it is 
made apparent that they have been actuated by 

undue inotiTes. Ih. j w 

Qumre, whether an atlidaYit made by the 
defendant, contradicting and explaining the 
evidence given at the trial, can be properly used 
in support of an application on his behalf toi a 
new trial. JBerry v. Da Costa, supra. 

7. Jactitation of Maeeiage. 


Who may institute Suit.] — A suit of jactitation 
o{ marriage can only be instituted by one of the 
parties to the pretended marnage. 

Corky, Ciiwphell, Ex parte, 31 L. J., Mat. bU. 

Defeaces.l— To a jactitation suit there are 
three defences availahle-a denial of the boasting, 
a fact of marriage, and acquiescence. Dodkm y. 
Case, Milward’s Ir. E. C. 356. 

Acquiescence.]— The court will not make a 
decree in favour of the petitioner in a jactitation 
suit if the iietitioner has at any time acquiesced 
in the assertion of the defendant that the defeii- ! 
dant was the husband of the petitioner. Baiolte^ 
(ZordO v. Corn (2 Hagg. Cons. 280 ), discussed 
and approved. Thowymony . Mc>'UT]ie,M2h. ‘i*? l * 
^5 Ti893] P. 70; 1 E. 501 ; 67 L. T. 788- 
C. A. 

Trial by Jury — TTndefended Suit.] — It is not 
the practice of the court to order a suit of 
jactitation of marriage to be tried by a 31117 it 


the defendant has P/t in no def enc^ 

V. Mourhe, 61 L. J., B. 132 ; [1892] P. 244 , b/ 

L-T. 137— C. A. 

8. Maeeiage Beocage. 

Inlunction against Enforcing Note or Bond.] 

^Where plaintiff gave defendant a note tor un- 
dertaking to procure him a marriage, and the 
fSt was supported by affidavit, the court made 
an order upon the defendant to keep the note m 
his possession, and not assign or ^ 

would not extend the _in]unction P^eveiff his 
proceeding at law. bmith v. Ayheiuell, 3 Atk. obb. 

Bill of exchange given on marnage brocage 
consideration ; injunction was gmnted to pre- 
vent proceeding on it iii hands 
the circumstances. Cothm v. Cattlyn, 2 Eq. 

"^^Bond on procuring marriage 

against one who had married obligee, thoUt,h 

she had no provision. Goldsmith v. Brumng, 

1 Eo Abr. 90. 

A bond* given as remiineratioii to obligee for 
having assisted obligor in effecting an elopement 
and a marriage without consent of the tneiidb of 
the wife, declared void, though given voluntarily 
after the marriage, and without any previous 
1 agreement for the same. Williamson v. Gihon, 

^ 2"^Bch. & Lef. 357. ^ „ 

1 Demurrer to bill of discovery 111 support of an 
action to recover the expenses of entertainment 
i given by the plaintiff, under an agreement with the 
r defendant to introduce him to a woman ot tor- 
i tune, with a view of marriage, allowed. Amy v. 

e Burr, 3 Mer. 693. ^ v ^ 

A marriage brocage bond decreed to he de- 
•e livered up," and a gratuity of fifty guineas, 

It actually paid, to be refunded. Smith v. Bninmg, 

is A. under a pretence that B. was instrumental 
)v in procuring a beiieiicial marriage for C., obtains 
a bond from C. to B. for 1,000 guineas as a re- 
he ward for liis services. The bond is paid when 
he due, but in nine years afterwards C. disoov'ers 
ed the whole to be a gross imposition in A., and that 
a he received all the' money. On a bill brought, 

A was decreed to repay C. the whole money with 
interest and costs. Booth v. APTington (Bari), 

I Bro. P. C. 163. 

Lease set Aside.]— Tenant in tail made 
a lease to A., in consideration of his procuring 
a marriage between the lessor and a lady of 
■ fortune --^Held, that the consideration was 
fraudulent, and' the lease accordingly set aside. 
Decree of the Court of Chancery, dismissing the 
are bill for relief against the lease, reversed. ScrihUe- 
ng, ]iUl V. Brett, 4 Bro. P. C. 144. 

I V. Lease granted by tenant in tail, in considera- 
tion of procuring a match, set aside at the suit 
of the remaindennan. S, C., 2 Yerii. 446 ; Pre. 

3 a Ch. 165. 1 I 1 1 v 1 

ion Marriage brocage bond decreed to be delivered 
ced up the marriage being had without the consent 
;en- of the woman’s parents. Such bonds not to be 
^oke countenanced. Drury v. Soohe, 1 "\'ein. 442 , A 
;sed Ch. Ca. 176. S. P., Arundel v. Trevillian, 1 Ch. 

gl-* ^^Bond' given to the wife’s father in order to 
obtain his consent to the maiTiage of his 
daughter, to repay part of the portion if the 
not daughter' dies without issue, where the daughter 
) of was ' entitled to her portion by a collateral 
y if ancestor. Bond set aside as a marriage brocage 
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bond. Eeat v. Allen^ 2 Vern. 588. Aiion.^ Pre. 
Ch. 267. 

Compromise.] — Bond b}’’ infant for a just debt. 
His mother and infant sister (being entitled on 
death of A. without issue to 4,000/5. stock for the 
mother for life, after to her children, according 
to appointment, if no children to the mother) 
after death of the son covenanted to paj’' that 
debt when either should become entitled to that 
stock. Upon marriage of the daughter, the 
mother made an appointment of the stock in her 
favour ; but next day, the husband having notice 
of and approving the covenants to pay the son’s 
debt, and his reciting his and his wife*s intention 
to secure it as hereafter mentioned, released all 
their right to that stock to the mother, and 
covenanted, that when the wife, should be twenty- 
one, all their interest should be vested in her ; 
and a trust was declared, that if the obligee 
should have a right to recover that debt, it should 
be paid out of that stock. Afterwards, a bill wns 
filed to set aside the settlement as an appoint- 
ment b}’ the .mother for her own beneht without 
consideration, the parties wore, b}' agreement, 
mutually released from the covenant in it ; ami 
the husband covenanted, tliat if the obligee sliould 
have a right in life of the mother to recover the 
debt, it should be paid out of the stock. The 
mother died intestate before A. Determined 
that a fair assignee of the debt had no specific 
lien on the fund, which could be liable only by 
being brought back into the mother’s assets, as 
taken out in fraud of her creditors ; for which it 
must be said either that there was no pretence 
for the compromise, or that no pretence for its 
providing for the debt only, if suable in the 
mother’s life ; but the marriage brocage in the 
settlement was sufficient ground for the compro- 
mise, and the bill did not go on the other ground. 
Therefore, the common decree for account of 
assets, debts, and funeral expenses, without re- 
ference to that fund, was made against the 
husband and wife, as administrators. The debt 
of the son was sufficient consideration for the 
covenants : and if the mother had survived A. 
there would have been a specific lien. Jolinma 
V. BoyfieU, 1 Ves. J. 314. 

9. Collusive and Underhand Agree- 
ments Kespecting. 

Trauds on Settlements.] — A. made an absolute 
conveyance of lands to B. and his heirs, in con- 
sideration of 1,500/., which was at that time the 
full value ; but on the next day B. executed a 
defeasaiiee, declaring that if A. or his heirs 
should, within sixteen yeai’s, pay B. the 1,500?., 
the conveyance should be void. B. entered and 
eujo3md the lands ; and about three years after- 
wards made a settlement thereof upon his mar- 
riage, and to tlii.s settlement A. was privy, but 
took no notice of the defeasance, or even 
attein])ted to refute the general opinion, that B. 
was the sole and absolute owner of the lamls. 
After B.’s death, A. set up the defeasance, and 
filed a bill to reclecm, to which the son and heir 
of B. pleaded the purchase deeds and marriage 
settlement of his father : — Held, that the intent 
of the conveyance beiug to enable B, to obtain a 
marriage, and a considerable portion, such inten- 
tion was fraudulent, and therefore a perpetual in- 
j un ction was awarded against A. to stop all further 
proceedings unfler the defeasance. Wehhcr v. 
Farmer, 4 Bro. P. C. 170, 


Underhand agreement to defeat an agreement 
made on marriage set aside as fraudulent. Fey- 
ton V. Bladiccll, 1 Uern. 240. 

A disposition in fraud of a covenant in mar- 
riage articles, to give a fourth part of the 
covenantor’s real and personal estate at the time 
of his death rescinded. Gregor v. Kemjj, 3 8wan. 
404. 

Bond given as a reward for using influence 
over another’s estate for benefit of the obligor, 
decreed to be delivereil up without costs. Bonds 
ill fraud of marriage agreements set aside on 
public policy. Behenhani v, Oic, 1 Ves. 277. 

Upon a treaty of marriage between A. and B., 
the mother of A. being entitled to one-third of a 
farm and stock of which A. was in possession 
represented to the father of B. that the farm 
and stock belonged to A., and that A. was not in- 
debted to anybody. The mother afterwards 
takes a bond from A. for the amount of her one- 
third part of the farm and stock, &c., which were 
settled on the marriage. Equity will relieve A. 
and B. against that bond, as being a fraud upon 
the marriage. Qumre, whether the wilful con- 
cealment b\^ a creditor of liis debt (otherwise 
good) from the parent of a woman upon a treaty 
of marriage between her and the debtor is alone 
sufficient to vitiate the debt. Soott v. Seott, 1 
Cox, 3G6- 

An obligation procured from an infant by the 
father of liis intended wife in fraud of marriage 
articles publicly agreed to by infant and his 
friend.s is absolutely void. Morlsone v. Arhuth- 
not, 8 Bro. P. C. 247, 

A son on his marriage is to have 3,000/. portion 
with his wife, and private^, and without notice 
to his jiarents who treateilfor the marriage, gives 
a bond to the wife’s father to pay back 1,0C)0?, of 
the portion seven years afterwards. This bond 
void in equity, and will not be made better by 
being assiinied to creditors. Turf on y. Benson, 1 
P. Wms. 497 ; 2 Vern. 764 ; Pre. Ch. 522 ; 10 Mod. 
455 ; 1 Stra. 240. 

Secret Indemnity.] — The brother adds 

160/. to his sister’s portion, 'to make it up the sum 
desired, but takes a bond from lier privately’ to 
repaj" it. The ImsbaiKl and wife both die. Bond 
put in suit by administrator. Bond to be 
delivered up as fraudulent. Gale v. Llndo, 1 
Vern. 475. 

A mother, having the right of dower, to 
encourage the marriage of her son to xV. B., 
releases her dowei', and shows the release to the 
wife and her relations. It sliall bind the mother, 
th(mgh the release was obtained by a fraudulent 
suggestion. Bererley v. Beverley, 2 Vern. 133. 

A widow, on the marriage of her son, agrees to 
release her jointure, that he might make a settle- 
ment, and the sou privately agrees to assign, a 
leasehold estate to his mother. This agreement 
of son’s set aside as fraudulent. Lanilee v. Han- 
man,^ Vern. 466. 

Bond given to refund part of portion without 
father’s privity is void. Kem;p v. Coleman, 1 
Salk. 156. 

Settlement of jointure by father upon marriage 
of son. Bond of indemnity of same date, by son 
to father, is void as a fraud on contract. Fulmer 
V. Nem^e, 11 Ves. 165. 

Parent’s Consent.] — Bond given to the wife’s 
father in order to obtain his consent to the mar- 
riage of his daughter, to repay part of the portion 
1 if the daughter dies without issue, where the 
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daughter was entitled to her portion by a 
collateral ancestor. Bond set aside as a marriage 
brocage bond. Keat v. Allen, 2 Vern. 58b; 
Anon., Vve. Ch.2G7. ^ 

Where parent had objected to daughter s mar- 
riage with an individual, and she entered into a 
secret bond to forfeit 500/. if she did not marry 
him in thirteen months after parent’s death ; on 
her application for relief against bond, decreed 
that it should be cancelled, such a transaction 
being encouragement to disobedience and tVaud 
on parents. Woodhovne v. Shej)ley, 2 Atk. ;)35. 

Though a parent has no power to prevent the 
marriage of his child, yet his consent is expected, 
and by the laws of some countries necessary. 
Id. 539. 

The above transaction, compared to the cases 
of bonds given before marriage, to return a part 
of the portion, where the fraud was not between 
the contracting parties, but on the parents of one 
of them, who, being deceived in this respect, has 
induced the court to set aside such bonds. Ib. 

Upon a treatv of marriage between A. and the 
daughter of B. ; A. being indebted 200/. by bond, 

B. would not consent to the match ; to remove 
which objection, the brother of A. takes up A. s 
bond and gives his own in the room of it, and 
privately (the daughter of B. being privy to it) 
takes a counter-bond from his brother to indem- 
nify him. A. dies, the wife administers and is 
relieved against this counter -bond, thougii a party 
to the fraud. A. himself might have been 
relieved against the counter-bond. Mednian v. 
Jtedman, 1 Vern. 348. 

Covenant to Eelease Wife’s Guardian.] — 

Covenant before marriage to release wifes 
guardian within two days after, of all accounts 
of mesne profits, set asitle in equity. .Hamilton 
(Duke') V. Moll an (lord'), 1 Salk. 158 ; IP. W. 
118 ; 2 Vern. 652 ; 2 Bro. P. C. 239. 

Making Good Misrepresentation.] — Injunction 
granted to restrain defendant from recoveiing 
a demand from one of the plaintiffs, he having 
represented to the agent of the other plaintiffs, 
on a treaty of marriage witli liis daughter, that 
there was no such demaml existing. Seville v. 
Wilkinmt, 1 Bro. C. C. 543. 

Material representations of circumstances of 
party contracting marriage, directed to be made 
good, even at the instance of parties concerned 
in fraudulently defeating such misrepresen- 
tations. Me Manneville v. CronqAon, 1 Ves. B. 
355. 

Creditor, at the desire of his debtor about to 
marry, gives in a false account of his demand to 
the father of the intended wife : after the mar- 
riage the creditor is bound thereby as against the 
deMor. Mastahrooh v. Scott, 3 Ves. 460. 

Fraudulent Assignment.] — A., already mar- 
ried, performed the ceremony of marriage wnth 
W., and joined with her in executing an assign- 
ment of her life interest in a trust fund to pur- 
chaser, B. The fraud practised upon W. by A. 
did not affect the validity of the assignment, nor 
was it necessary to make A. a party to suit by 
B., to obtain the benefit of the assignment. 
Sturge v. Stan*, 2 Myl. & Iv. 195. 

Children not Affected by Fraud of Father.] — 
In cases of frauds on marriage, though the 
husband be a party to such fraud, yet his interest 
cannot be affected if either wife or child (who is 
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an object of such settlement) be living, ncimjj- 
non V. Harrinon, 1 Cox, 34o. 

Parent not Necessary Party.]— The parent is 
not a necessary party to a suit to set aside a deed 
fraudulent on marriage, but is a competent wit- 
ness to prove the fraud, on a bill filed by the 
husband and wife. Id. 367. 

Treaty on Second Marriage of Father.] — A. 

treats for the marriage of his son, and in the 
settlement on the son there was a ])ower reserved 
to the father to jointure any wife whom he 
should marrv in 200/. per annum, paying 1,000/. 
to the son. "The father treating about inarrying 
a second wife, the son agreed to the second wife s 
relations to release the 1,000/., and did release it, 
but took a i)rivate bond from the father for the 
payment of this l.OOO/. Equity would not set 
aside this bond, because it would be injurious to 
the first marriage, which, being prior in time, 
was to be preferred. Itoherin v. Ridjerts, 3 
P.Wms. 66. 

Other Matters.] — A., being a widow, gives a 
bond to pay B. 100/. if slie marry again, and B. 
gives a bond to the widow to pay her executors 
the like sum if she sliould _ not marry again. 
The widow soon after marries. Her bo)id de- 
creed to be delivered up. Baker v. White, 2 
A^ern. 215. 

Bond by husbaiul to leave wife so much be- 
yond her jointure is good. Gifford v. Gifford, 1 
Eq. Abr. 89. 

A power to jointure having been executed 
under an agreement that the creditor of the hus- 
band should have part of the jointure, the ap- 
poiiitmeiit was set aside as far as the creditors 
were to benefit. Lane v. Mage, Ambl. 233. 

Bond to maiT}^ or obtain money established at 
law, but injunction granted till hearing, on 
ground of public policy, being an engagement 
upon expectations under will of third person, 
though not a relation, from whom it was kept 
secret., to marry at his death, and no mutual 
obligation. Cock v. lliahardn, 10 Ves. 429. 

Though a hus])and have imposed on a wife 
by giving her a bond void at law, yet the court 
vvili establish the agreement according to the in- 
tention of the parties. Watkynn v. 11 adkynn, 2 
Atk. 97. 

Bond in common form for payment of money, 
but proved that the agreement was that the 
obligor should marry such a man, or should 
pay"the money due on the bond, court relieved 
against the bond. Keij v. Bradshaw, 2 A ern. 
102 . 

Marriage a Valuable Consideration.] — Mar- 
riage is a valuable consideration. Churchman v» 
Harvey, Ambl. 340. 

Marriage is alone a sufficient consideration 
for an agreement. Marsh, Ex jjarte, 1 Atk* 
158. 

10. Status of AA'ife— Genekally. 

a. Control of Husband over Person of 
Wife. 

AVhere a wife refuses to live wfith her husband, 
he is not entitled to keep her in confinement in 
order to enforce restitution of conjugal rights. 
Reg. V. Jackson, 60 L. J., Q. B. 346 : [1891] 1 Q. B* 
671 ; 64 L. T. 679 ; 39 AV. K. 407 ; 55 J. P. 
246. 
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Where thex’e is a restraint of personal liberty 
of a feme covert, the court, in favourem libertatis, 
will grant a habeas corpus directed to the hus- 
band to bring up the body of his wife. Cjchrane, 
III 8 D. P. 0.630 ; 4 "jur. 534. 

The husband has, by the coninion law of 
England, a right to the custody and control of 
his wife ; she is under his guardianship, and he 
is entitled to prevent her from indiscriminate 
intercourse with the world by enforcing cohabi- 
tation and a common residence ; therefore, when 
a wife appears at masked balls unprotected by 
the presence, and without the permission of her 
husband, he has a right to restrain her from the 
power to frequent such places. Ih. 

A husband, in order to prevent his wife eloping, 
with a view to live apart from him against his 
will, may legally contine her in his own dwelling, 
and deprive her of her liberty for an indefinite 
time, using no hardship or unnecessarv restraint. 
U. 

The court will not grant a habeas corpus to 
bring up the body of a feme covert, on an affi- 
davit that she is desirous of disposing of her 
separate property, and that her husband will not 
admit the necessary parties to see her ; and that 
she is confined by iiiness, and not likely to live 
long ; nor will they, under such circumstances, 
grant a rule to sliow case why the necessary par- 
ties should not be admitted to see her ; for, if 
there is no restraint of personal liberty, the 
matter is only cognisable in a court of equity. 
Rex V. Mkidletoii^ 1 Chit. 634 ; 22 li. R. 
826. 

Where there are articles of separation, the 
wife may have a habeas corpus, if her husband 
coniines her. Va lie's (AorcZ) Case., 13 East, 173, 
n. ; 12 R. E. 317. 

The court will not deliver a wife to her hus- 
band who has used her ill. Rex v. Rrook, 4 
Burr. 1991. 

Where a wdfe is, by her owm desire, living 
apart from her husband, and is under no restraint, 
the court will not grant a habeas corpus on the 
application of the husband, for the purpose of 
restoring her to his custody. Rer/. v. Icr/r/att, IS 
Q. B. 781. S. C., nom, Saiidllaiids, Rx pcirte, 21 
L. J., Q. B. 312 ; 17 Jur. 317. 

But a husband being, until guilty, of cruelty, 
or until judicial separation, entitled to the 
custody of his wife, and to detain her if she 
desires improperly to leave him, a habeas corpus 
obtained on her behalf against him will be dis- 
charged in such a case. Price, hi re, 2 F. F. 
263. 

On a motion for a habeas corpus to a private 
person on the application of a husband, to bring 
up the body of his wife, the affidavit must state 
that she is detained against her will. Rex v. i 
Wiseman, 2 Smith, 617 ; 8 R. R. 724. 

Attorney — No Power to Appoint.]— A feme 
covert cannot appoint an attorney. Quids v. 
Saiisoin, 3 Taunt. 261. 

Managing Legal Proceedings on Behalf of 
Husband. ]— The wife of a plaintiff cannot claim 
to manage the cause for him at nisi prius, he 
being absent and in custody. Cobhett v. Hudson, 
15Q.B.988. 

In an application directly concerning his 
liberty, as a motion for a habeas corpus, the wife 
may be heard on behalf of her husband. Ih. 

Guardian ad litem of Infant— Next Priend.]— 


I 


Notwithstanding the Married Women’s Property 
Act, 18S2, a married woman is still incompetent 
to act as nest friend or guardian ad litem. 
Somerset (Duke), In re, Thy line v. St. Maur, 
56 L. J., Ch. 733 ; 34 Ch. D. 465 ; 56 L.T. 145 ; 
35 W. R. 273. 

Nuisance — ^Action for.]— A bill was filed by a 
married woman in respect of her separate pro- 
perty, alleging a nuisance by reason of a noisy 
trade, which destroyed her rest, and depreciated 
the value of her property. The evidence as to 
the nuisance was conflicting, and no action had 
been brought. Semble, that in respect of the 
mere personal nuisance the wife could not sue 
alone ; and that as to mere depreciation of her 
property she could not maintain a bill, as that 
would not amount to nuisance. v. Cohen, 

1 Drew. 312. 

Loss of Consortium of Husband.] — A married 
woman cannot maintain an action for being 
deprived of the society of her husband by the 
slander of another upon her character, though 
the husband deserts her in consequence. lyiiGh 
V. Knight, 9 H. L. Gas. 577 ; 5 L. T. 291. * 

Homine Replegiando.] — A wife cannot, either 
by herself or her prochain ami, bring a homine 
replegiando against her husband. Atwood v. 
Atwood, Prc. Ch. 492. 

Criminal Proceedings — Wife against Husband 
— Defamation.] — A wife could not before and 
cannot since the Married Women’s Property Acts 
take criminal proceedings against her husband 
for defamatorv libel. Iteq. v. London Corpora- 
tion. 55 L. J.‘ M. C. 118'; 16 Q. B. D. 772 ; 54 
L. T. 761 ; 34 W. R. 544 : 16 Cox, C. C. 81 ; 50 
J. P. 614. 

Husband taking Wife’s Money.] — It is 

no offence for a busbaiid to take his wife’s money 
while they are living together ; sed aliter while 
thev are livine apart. Lemon v. Siiniiions, 57. 
L. J., Q. B. 260 ; 36 W. E. 351. 

Domicil of Wife, As to.] — I nternational 
Law. 

b. Contractual Capacity of Wife. 

i. Since Married Womeids Property Act, 18 S 2 . 

See col. 1054. 

ii. Where Wife Possessed of Separate Property. 

See cols. 1022, 1095. 

iii. Where Wife not Possessed of Separate Pro- 

perty. 

a. Generally. 

Promise during Coverture not Binding.] — A 

promise during coverture does nor bind a wife ; 
but if repeated after the husband’s death it is a 
confirmation. Smith v. Frtmeh, 2 Atk. 245. 
And see Watson, Rx parte, 16 Ves. 266. 

Undertaking after Discoverture.]— As to the 
effect of feme covert’s sub.sequeat underbaking, 
when sole, to pay her bond, given during 
coverture ; the creditor was left to law. Lee v, 
Muggeridgo, 1 Ves. B. IIS. 

Effect in Equity.] — Equity will not make 
good against a married woman a contract, on 

23—2 
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■which she cannot he sued at law. Bolton 
( DuUe) ^. Williwns, 2 Yes. J. 156 ; 4 Bro. C. 0, 
297. 

Agreement to Join Husband on Levying 

Fine.]-— Where a feme covert agrees to join with 
her husband in making a surrender, or levying a 
fine, and he dies before it is done, equity \\uil 
compel her to perform the agreement. bed 
qUtCre. BciIiot v. Child ^ 2 Yern. 61. 

Joining with Husband in an Act. 1 How 
far wife by joining with husband in any act can 
bind herself. Ilody v. Lxin, 1 Kol. Abr. 375 ; 1 
Eq. Abr. 61. 


trover lies by the tradesman. But if the contract 
had been valid, the goods being let to hire gener- 
ally, without any time hmitecl, notice to 
mine the contract given to the sheriff s officei, 
and not to the other contracting party, would 
not be sufficient to determine the contract. 
Smith V. Middlesex {Sherijf ), lo East, 607. 

Plea of Payment to Wife, Effect of.]-To an 
action for work done and attendance given, by 
the wife of the plaintiff for the defeiidant the 
latter pleaded payment to the wife, without 
averring that she had authority to receive it . 
Held, bad. Qffley v. Clay, 2 bcott (N.R.) 2/w ; - 
Man. & G. 172 ; 4 Jur. 1203. 


Contract not to have Cause Beheard.] — An 
heiress-at-law being a married woman cannot 
contract not to have a cause reheard, nor can she, 
by her conduct, be in any way bound, nor can 
her consent inserted in an order establishing a 
will in any way prejudice her right. Petition of ^ 
rehearing restored to the file. Decree varied, by 
striking out the consent of the heiress-at-law and cr 
adding words reserving to her if she should sur- ^ 
vive her husband, and to her heirs if she should _ 
die in his lifetime, the right to dispute the will ; 
but although the will was inoperative against 
the heiress-at-law to bind her inheritance, it was c. 
conclusive as against the husband, as tenant by 
the curtesy, to the extent of his estate *, the | 
decree being, in fact, a bargain that all his and v 
his wife’s costs, to which he was alone liable, 
should be costs in the cause, he agreeing that 
they would no longer dispute the will. l uvneT ^ 
V. Txivnei^ 2 De G. M. & G. 28 ; 21 L. J., Ch. ^ 
422. Yarying 15 Jur. 711. j 

Compromise of Suit against Trustee.] — The ^ 
court has jurisdiction to sanction on behalf of a - 
married woman a compromise of a suit to make 
a trustee liable for a breach of trust in relation 
to a fund in which she has a reversionary interest. 
Wall Y. Boyers, M all v. Ogle, 39 L. J., Ch. 204 ; 
381 ; L. B.‘9 Eq. 58 ; 21 L. T. 654. 

De facto Wife— Execution of Deed.] — If a 
woman married de facto to one whom she knows 
to have another prior wife, executes a deed as 
his wife jointly with him, she is bound as a feme 
sole. A/istie v. 3Iason, 3 Anstr. 833. 

Agreement to leave Land.]— Parol agreement 
by feme whilst sole, that if she died without 
issue, she would leave her heir-at-law the land, 
or 5007. Agreement decreed to be executed. 
Goitonere v. Battison, 1 Yern. 48. 

Acknowledgment of Wife’s Deposit by 
Husband.] — Where a wife made deposit as 
security on part of husband without his know- 
ledge, but he subsequently acknowledged it as 
proper ; from fraudulent conduct on part of bus- 1 
band, court wmuld not decree deposit back again. 
JS'aish V. East India Co., 2 Comb. 462. 

Wife living Separate from Husband — ^Pro- 
perty in Goods Supplied in Tradesman.] — A 
tradesman supplying a married woman, living 
apart from her husband, with furniture upon 
hire, does not thereby divest himself of the pro- 
perty in such goods, inasmuch as the married 
woman was incapable of acquiring it by any con- 
tract ; and therefore if the sheriff take such goods 
in execution at the suit of the husband’s creditor, 


b. Y^ith Husband, 
a. Ante-Nui)tial. 

Bond to secure Conveyance on Marriage.] 

Eenie gives a bond to her intended husband, 

that in case of their marriage she will convey 
her lands to him in fee. They marry, the wife 
dies without issue, and then the husband dies : 
the bond, though void in law, is yet good 
evidence of an agreement in equity, and the heir 
of the husband shall obtain specific performance 
against the heir of the wife. Canned y. Iduc/de^ 

1 2 P. ^Yms. 243. And see Acton v. Pearce, 2 
Yern. 480. 

Covenant with Intended Wife — ^Effect on 
riage.]— A man covenants with his intended 
wife, tliat she should have power to dispose of 
300Z. of her estate ; whether the marriage dis- 
charges the covenant, qumre. Fnrsor v. 

1 Yern. 408. And see Darcy v. Chute, 1 Ch. Oa. 
21 . 

Covenant to pay Woman Annuity — Marriage 
—Suspension of Eight.]— A man covenanted to 
1 pay a woman an annuity for her life, payable 
' half-yearly, for her separate use, and free from 
anticipation. The covenantor afterwards mariied 
I the annuitant, and died leaving her surviving : 

5 — Held, that the annuity was not extinguished, 

5 but only suspended by the marriage, and that 
. the widow was entitled to recover arrears 
accrued subsequently to the death of her husband. 
Fitzaerald v. Fitzgerald, 5 Moore, P. C. (N.S.) 
t ISO ; 37 L. J., P. C. 44 ; L. E. 2 P. C. 83. 
t 

[, Intending Husband paying off Wife’s Mort- 
is gages.] — Previously to a marriage then in con- 
templation, the intending husband, by his agent, 
paid off two equitable mortgage debts of the 
y intended wife, secured b}’’ a ^ deposit of title- 
.s deeds belonging to her. He did this apparently 
to save the expense of a legal mortgage, which 
.s would otherwise have been required hj the 
5 - mortgagees. The title deeds still remained in 
1 . the custody of the mortgagees. The marriage 
\vas solemnised ; there was no settlement, or 
agreement for a settlement. There was no 
issue of the marriage ; the husband predeceased 
A the wife, intestate. His widow took out ad- 
Lg ministration to him : — Held, that the husband 
>n did not intend to make a gift to the wife of the 
0 - money which he had paid for her, and that the 
3d debt still existed on the security of the equit- 
n- able mortgage in favour of the personal estate 
:1s of the deceased husband. Gooch v. Gooch, 15 
)r, Jur, 1166* , 
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Executrix marrying Oblig-or of Bond. ]~Plain- 
tiff-being an executrix, and the residuary legatee 
of her former husband, lent 1 002. to A. and B., 
and took a note for it in her own name, and a 
bond in a trustee’s name, and afterwards 
married B., one of the obligors : the bond is not 
extinct. Cotton v. Cotton, 2 Yern. 290 ; 2 Ch. 
Hep, 138; Pre. Ch. 42. 

. Post-JSnjHial. 

Power of Wife to Contract.] — A wife can 
contract in respect of her separate estate with 
her husband ; and if she hands him money, part 
of the income of her separate estate, upon a 
contract of loan, she may sue him upon that 
contract. JFoodivanl y. IVoodwrrd, B Be G. J. 

6 >S. 672 ; 9 Jur. (N.S.) 882 ; 8 L. T. 749 ; 11 
W. R. 1007. 

A wife can contract with her husband when- 
ever the circumstances sufficiently show that 
she can form an independent judgment, totally 
free from his control ; but such capacit}^ is 
limited to contract in relation to the circum- 
stances which enable her to be thus independent. 
Vannttart v. Yarmttart, 4 Kav & J. 63; 27 
L. J., Gh. 222 ; 4 Jur. (K.S.) 276 ; 6 W. R. 238. 
Affirmed 2 Be G. & J. 249 ; 27 L. J.. Ch. 289 ; 

4 Jur. (N.S.) 519 ; 6 \V. R. 386— L.JJ.' 

The capacity of the wife to contract with her 
husband is not confined to the case where she 
has separate estate, and contracts in reference 
to it. Ih. 

Therefore, where a wife has instituted a suit 
in the ecclesiastical court for a divorce, an 
agreement between the husband and wife alone 
for the compromise of the suit will be supported, 
provided it contains no stii)ulations which the 
court cannot enforce. Ih. 

But where an agreement for the compromise 
of a suit for a divorce, provided that the wife 
should have the custody of two of the children, 
and should educate them in a particular manner, 
the first part of such provision being contrary 
to public policy, and the latter incapable of 
being enforced against the wife, a demurrer to 
a bill filed by her for specific performance was 
allowed. Ih. 

A wife’s disability to contract wdth her hus- 
band ceases when she is in such relations of 
antagonism towunxls him, separation from him, 
and independence on him, as negative the general 
presumption of submission to his control, wdiich, 
in the absence of prescribed safeguards, nullifies 
her acts, because they are supposed to be wanting 
in spontaneity and ireedoni. Cahill v. Ilartin^ 

7 L. R. Ir. 361. 

— — Without luterveutiou of Trustee.]~A 

husband and wife having taken out cross- 
summonses against each other for assaults, 
entered into a verbal agreement with each 
other to withdraw the summonses and to 
live apart, the husband allowing the wife a 
w'eekly sum for maintenance, and the wife in- 
demnifying the husband against any debts she 
might contract. An action having been brought 
in the county court by the wife against her 
husband for six weeks" arrears of maintenance 
under the agreement Held, tliat the husband 
and wife had power to contract, without the 
intervention of a trustee, to live apart, in con- 
sideration of their agreeing not to take legal 
proceedings against one another, and that the 
action was maintainable. Me Gregor v. Me- 
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Gregor, 57 L. J., Q. B. 591 ; 21 Q. B. D. 424 ; 
37 W. E. 45 ; 62 J. P. 772— C. A. Affirming 58 
L. T. 227. And see Moore v. Freeman^ Bnnb. 
20.5 ; and Freeman v. Moore., 1 Bro. P. C. 
237. 

Evidence of Agreement.] — Husband receiving 
proceeds of a sale of wife’s estate, and promising 
by a note or receipt to lay it out pursuant to 
to trust relative to other property ; this note held 
evidence of the agreeinent antecedent to the sale, 
and estates purchased afterwards by the husband 
were held to be bound. Att.-Gen. v. JFhonvood, 

1 Yes. 534. 

Release by Wife — Specific Performance of.] 
— A married woman was entitled by an ante- 
nuptial settlement to a jointure real-charge after 
her husband’s death secured upon his real estates 
in Ireland. The wife having left him, the hus- 
band commenced a suit for restitution of con- 
jugal rights ; with a view to a compromise by an 
agreement for separation a docunierit was drawn 
up and signed by the hnsband, which stipulated 
that the wife should release part of her jointure. 
The wife signed this document with a qualifica- 
tion that no further steps were to betaken in the 
matrimonial suit, but it was not stayed or dis- 
missed. A deed was prepared to carry out the 
terms of the compromise and was executed by 
the husband, but the wife refused to execute it 
or to return to her husband, and the husband 
afterwards died Held, that the wife was not, 
when she signed the document, in all res})ects in 
the same position as a feme sole, and that even if 
any final agreement had been come to she would 
not have been bound bj’" it, there having been no 
acknow'ledgment as required by 4 &c 5 Will. 4, 
c. 92, ss. 68, 71 ; and that specific performance of 
the agreement to release her jointure could not be 
decreed against her. IF/nt v. Ilf/?it (4 Be G. F. & 
J. 221) an(lIJe.mnt v. IFood (12 Ch. B. 605) com- 
mented on bv the Earl of Selborne, L. C. Cahill 
V. Oihill 8 App. Gas. 420 ; 49 L. T. 605 ; 31 W. R. 
861— H. L. (Ir.) 

Agreement as to Separate Property.] — Hus- 
band and wife agree that the property settled to 
her separate use, and also her contingent rever- 
sionary interest, in the event of her .surviving 
him, shall be paid to the husband, the agreeinent 
carried into execution by decree of this court. 
FllU V. Atkinson, 3 Bro. C. C. 565. But see 
id. n. 

Bond by Husband to leave to Wife,] — Bond 
by husband to leave wife so much beyond her 
jointure is good. Gifford v. Gifford, 1 Eq. 
Abr. 89. 

Annuity in Consideration of Discontinuance 
of Cohabitation.] — A contract to grant an 
annuity, in consideration of the discontinuance 
of cohabitation, an<l of the release of an alleged 
promise of marriage can be enforced in equitv, 
Keenan v. Handle if. 2 Be G. J. & S. 283 ; 
10 Jur. (K.s.) 906-; 10 L, T. 800; 12 W. R. 
1021. 

loan by Deceased Wife’s Sister to Cohabiting 
Trader.]— A trader lived with his de{^ease<i wife’s 
sister as her husband. In 1858 she received 
a legacy of 3,OOOZ., which she handed over to 
him "upon an agreement that the money should 
be advanced and used by him in hi.s business 
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but that as to 2,000?. he should be a trustee 
for her, and a settlement should be executed 
to carry out that agreement. The money was 
accordingly used by him in his business, but 
no settlement was ever executed. The ti'ader 
having gone into liquidation in 1876 : — Held, 
that inasmuch as by its primary destination 
under the agreement the fund was to be and was 
used in the business, no trust could be imposed 
upon it to the disadvantage of the creditors, and 
the wife could not prove in the liquidation for 
any part of it. Corbhlqe^ Ex iKirte^ Eeale^ In re, 
46 L. J., Bk. 17 ; 4 Cii. D. 246 ; 35 L. T. 768 ; 
25 W. R. 324. 

The course is not to establish a deed between 
husband and wife on her separate estate without 
the presence of the wife in court, where the 
trustees put the parties to file a bill. Milnes v. 
Bush, 2 Ves. J. 500. And see cols. 1054, 1266. 


c. Right of Voting. 


Municipal Corporation.]— By 32 & ,33 Viet. c. 
55, s. 1), women are entitled to vote in the election 
of councillors, auditors, and assessors of niimicipal 
corporations. 

Neither at common law, nor by statute, are 
women entitled to vote at paiiiamentary elec- 
tions. ChnrlUm v. Lings, 38 L. J.. C. P. 25 ; 
L. K. 4 C. P. 874 ; 19 L. T. 534 ; IT W. li. 284 ; 
1 Hopw. k C. 1. 

There is no provision in the Municipal Fran- 
chise Act (32 33 Viet. c. 55), or in the Married 

Women’s I’roperty Act (33 k 34 Viet. c. 93), 
which enables a married woman to be placed on 
the burgess roll and to vote at the election of 
town councillors, Leg, v. Harrald, 41 L. J., 
Q. B. 173 ; L. K. 7 Q. B. 361 ; 26 L. T. 616 ; 20 
W. R. 328. 


knows to have another wife, executes a deed as 
his wife jointly with him, she is bound as a feme 
sole. Anst'ie v. Mason. 3 Anst, 833. 

But a woman who has declared herself to be 
a feme sole, and as such has executed deeds, and 
maintained actions^ if herself sued as a feme 
sole, is' not estopped from setting up ^the de- 
fence of coverture. Davenport v. iSelson, 4 
Camp. 26. And see Bateman v. Faber, 66 L. J., 
Ch. 721 : [1897] 2 Ch. 223 77 L. T. 71 ; 46 

W. R. 151. 


Infant Widow— Funeral Expenses of Hus- 


band.] — An infant widow is liable to pay for her 


deceased husband’s funeral expenses. Chapjde 
V. Cooler, 13 M. W. 252 ; 13 L. J., Ex. 286. 


Judgment confessed to Feme covert.] — A 

judgment confessed to a feme covert is void, 
and so is her bond. Iloherts v. Pierson, 2 
Wils. 3. 

But a judgment confessed to a feme covert as 
if a feme sole, is not void. Jlagdon v. Shearman, 
4 Ir. C. L. R. 169. 


11. Restitution^ of Conjugal Rights. 


a. Demand. 


d. Other Matters. 


Municipal Councillor.]— A woman is not a 
fit ” person under the Municipal Corporation 
Act, 1882, to be a town councillor. Hope v. 
Sandhursi (^Ladtf'), 58 L. J., Q. B. 316 : 23 
Q. B. D. 79 ; 61 L T. 150 ; 37 W. R. 548. 


Notice or Demand prior to Citation — Form of 
Notice.]— The written demand for cohabitation 
and restitution of conjugal rights required to he 
made before commencing proceedings upon the 
party to be cited need not be made by the 
jjetitioner himself, and therefore where it was 
made by the petitioner's solicitor at the peti- 
tioner's request, such demand is sufficient. 
Though no hard and fast rule can be laid down 
as to the form of such demand, yet, as a general 
rule the demand should be conciliatory in its 
tenour, and therefore where there had been no 
previous friendly negotiations on the subject, 
a demand for the restitution of conjugal rights 
couclied in the form of a formal lawyer’s letter, 
is not a compliance with the true meaning of 
r. 175 of the rules in divorce causes. Fiidd v. 
Field. 58 L. J., P. 21 ; 14 P. D. 26 ; 59 L. T. 880 ; 
37 W.' R. 134— C. A. 


Sexton.] — A woman is capable of being elected 
to the office of sexton, and may vote at the elec- 
tion of a candidate for such office. Olive v. 
Ingram, 7 Mod. 263 ; 2 Strange, 1114. 


Governor of Workhouse.] — A married woman 
may he appointed governor of a workhouse, and 
may act by deputy. Anon, 2 Ld, Raym. 1014. 


Overseer.] — And may be appointed an over- 
seer of the poor. Bex v. Stvbhs, 2 Term Rep. 
395 ; 1 R. R. 503. 


Deserting Children not Punishable as Vagrant. 1 

— The provisions contained in 5 Geo. 4, c. S3] 
s. 4, with reference to persons absconding, and 
leaving their children chargeable to a parish, do 
not apply to a wife who has been deserted by 
her husband, and has not the means of support- 
ing them. Peters v. Chtoie, 46 L. J., M. C. 177 ; 
2 Q. B. D. 131 : 36 L. T. 107. But see 45 & 46 
Viet. c. 75, s. 21. 


Estoppel.]— A feme covert cannot be estopped 
by her own act. Parlier \. 7 Term 

Rep. 639, 

If a woman married de facto to one whom she 


Written Demand for Cohabitation — Form.] — 

In a petition by a wife for restitution of conjugal 
rights it appeared that after eleven years’ sepa- 
ration, and before filing the petition, she addressed 
a letter to her husband expressing a desire to 
return to cohabitation, and demanding restitution 
of conjugal rights, and threatening to commence 
legal proceedings in case of refusal. The husband 
acknowledged the receipt of bis wife’s letter, bat 
refused to receive her back : — Held, that the 
wife's letter was a sufficient demand within the 
ineariiiig of r. 175 of the Additional Rules and 
Regulations, 1875, and that she was entitled to a 
decree for restitution of conjugal rights. Field 
v. Fidd (14 B. D. 26) distinguished. Smith v. 
Smith, 59 L. J., B. 9 ; 15 1*. H. 47 ; 62 L. T. 237 ; 
38 W. R. 276-C. A. 


— — Substituted Service.] — Before a citation 
in a suit for restitution of conjugal rights is per- 
mitted to issue, the court must be satisfied by 
affidavit that a written demand for cohabitation 
and resitution of conjugal rights has previously 
been made by the petitioner on the party to be 
cited. Where it was showm thata wife petitioner 
had forwarded two such demands to her husband 
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through the post by registered letter, both of 
wdiich had been returned unopened by the hus- 
band's solicitor, who subsequently refused to 
give the husband’s address, or that of any third 
person through whom he might be communicated 
with, and it ivas also sliown that the liusbandhad 
left the country, the court made an order for 
substituted service of such demand upon the 
husband’s solicitor. Tucker^ JEJx parte, 66 L. J., 
P. 65; [1867] P. 83; 77 L. T. ItO ; 45 W. E. 
656. And ^ee cols. 724, 725. 

Upon the hearing of a suit for restitution of 
conjugal rights instituted by a wife, where, 
prior to the institution of any proceedings, 
friendly and conciliatoiy applications have been 
made by the petitioner to her husband, and a 
letter has been subsequeutl}'- \vritten by her 
solicitors, aslving the respondent to take his wife 
back, and threatening proceedings in case of his 
refusal ; and that letter followed by a formal 
and peremptory demand in wndting, by the wife, 
upon his non-compliance with those requests for 
cohabitation ; — Held, that, taken together, these 
demands for cohabitation constituted a sufficient 
compliance with the statute and r. 175. 3Ia6‘(>7i 

V. JIafton, 61 L. T. 304. 

Evidence of Incontinence — Allowance.] — Evi- 
dence of alleged incontinenco on the part of the 
petitioner for restitution of conjugal rights 
before marriage, with the view of showing that 
her child, born after marriage, was not the 
respondent’s child, is inadmissible, on. the ground 
of irrelevance to the issue. The court also 
refuse to consider, on the hearing of the petition 
for restitution of conjugal rights, any (question 
as to tlie amount of allowance wliicdi the re- 
spondent should be ordered to pay to Ills wife, in 
the event of a decree of restitution being pro- 
nounced, and of his refusing to comply therewith. 


and apart, the husband to allow the wife an 
annuity of 20UZ. for their joint lives and twelve 
months after the husband's death if the wife 
survived him. The trustee of the deed covenanted 
with the husband that the wife should not molest 
him, and that she should not seek to compel him 
to live with her again, or “bring any citation in 
the divorce court for the restitution of conjugal 
rights.” The annuity had been duly paid. The 
wife commenced proceedings in the divorce court 
for a restitution of conjugal rights. Thereupon 
the husband tiled a bill for an injunction to 
restrain the wife from further proceedings in the 
divorce court ; — Held, that the wife ought to be 
restained from further proceedings until the 
hearing, the deed not having been impeached—- 
and an injunction was granted, with liberty for 
her to tile a cross bill to impeach the deed, or as 
she would be advised without filing it in the 
name of a next friend. KHeliln. v. Jut chin, 19 
L. T. 674. 

Where a deed of separation had been e.xecuted 
between a husband and wife who had continued 
to live apart, and the wife more than five years 
afterwanls, by counterclaim to an action by the 
husband to enforce the deed, claimed as against 
him a judicial separation on the ground of 
alleged cruelty : — Held, that her right to judicial 
separation was barred by lapse of time and 
j bv the execution of tlie deed of separation. 

I Bemnt v. Wood, 12 Ch. D. 605 ; 40 L. T. 

I «r,. 

1 A mai’ried woman can contract to live apart 
! from her husband, and the hiisliand is entitled to 
come to the court to cnf(.)rcc siiecitic perfor- 
mance of such a contract. A liusband is not 
<lebari’ed from enfoi'cing a deed of sejiaration and 
from obtaining an order restraining liis wife 
from commencing an action for the restitution of 
conjugal rights by reason of trilling breaclies of 
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Jference. 


II. 

b. Grounds for Resistinir. 

Delay in Presenting Petition — Decree — Prac- 
tice.] — The court will not dismiss a iietition 
for the restitution of conjugal rights solely on 
the ground of delay in presenting the petition. 
JBeauelerU v. Beauelerk, 6 li. 657 ; 71 L. T. 376 ; 
59 J. F. 8. 

Separation Deed.] — An agreement to live 
separate is no answer or bar to a petition for 
restitution of conjugal rights. Sperinct v. Sper- 
ijig, 3 Sw.& Tr. 211 ; 32 L. J., Mat. 116 ; 9 L. T. 
24; 11 W. R. 810. 

Although a deed of separation is no bar to a 
suit for restitution of conjugal rights, it may be 
alleged, in answer to an allegation in the peti- 
tion, that from the date of the deed the re- 
spondent has without just cause refused to 
cohabit with the petitioner. A7iquez v. Aiiqnez, 
35 L. J., Mat. 93 ; L. R. 1 P. 176 ; 14 L. T. 635 ; 
14 W. R. 972. 

A covenant on the iiart of a husband in a 
separation deed, that it should be lawful for the 
wife to live separately and apart from him, and 
that he would not compel her to cohabit witli 
him by any legal proceedings, is enforceable in 
equity by an in. junction against proceeding in 
the divorce court for the restitution of conjugal 
rights. Jlwit V. Mnnt, 4 De G. F. & J. 221 ; 31 
L. J., Ch. 161 ; 8 Jur. (N.S.) 85 ; 5 L. T. 412, 778 ; 
10 W. B. 215. 

By a deed of separation dated in December, 
1862, husband and wife agreed to live separate 


the covenants on his part. W'hcre, in a se|>ara- 
tioii deed, the husband had covenanted to allow 
an infant child to reside with the wife, and had 
subsequenth' concurred as next friend of the 
infant in a petition under the Infants Custody 
Act (36 Abet. c. 12) for the removal of the infant 
; from the wife's custody, whicli had been ordered 
I by the court : — Held, that this was a breach of 
the husband’s covenant. Injunction granted to 
restrain the wife from suing for restitution of 
conjugal rights. Jb. 

Covenant not to Sue for.] — An answer 

to a suit for restitution of conjugal rights alleged 
that the petitioner in a deed of separation 
covenanted not to compel or endeavour to com- 
pel the respondent to cohabit witli him ; and this 
averment was held irrelevant, ami was struck 
out. Huaity. Hunt, 32 L. J., Mat. 168. 

In a suit for restitution of conjugal rights, the 
respondent moved for an injunction ami stay of 
proceedings, upon affidavit showing that the 
petitioner was hound by deed not to institute 
such a suit : — Held, that such a defence must be 
alleged by ])lea, and afforded no ground for sum- 
mary dismissal of the suit. ^laraha ll v. 3Iarsh all, 
48 L. J., F. 49 ; 5 F. D. 19 ; 39 L. T. 640 ; 27 
W. R. 399. 

Ui)on such defence being subsequently alleged 
by plea : — Hekl, that it was such an equitable 
plea as the divorce court since the Judicature 
Acts is bound to consider. Ib. 

Held, also, that a wife is bound by a deed of 
separation, containing a covenant not to sue her 
husband for restitution of conjugal rights. ISiiit 
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instituted by her in violation of such a covenant 

dismissed. Jh. , , , ,1 :i 

A separation deed, executed by a husband and 
wife, containing' a covenant by trustees tor the 
wife not to sue. her husbamlfor the restitation ot 
conjugal lights, is a bar to a suit by the wite tor 
the restitution. of conjugal rights. MankaU'y- 
MarsluM (5 P. D. 19) approved ^ 

Clarh f>4 L. J., P- o 2 L. 1. 

234 ; 33 W. R. 405 ; 49 J. P. old— C. A. _ 

The parties in a suit for restitution of conjugal 
rights had been living apart under a deed ot 
separation by which the wife covenanted not to 
take any proceedings to compel her husband to 
cohabit with her. The husband, who had not 
fulfilled his covenant to pay his wife 2m.: a 
year, did not appear in the suit. Ihe coiut, 
notwdtlistanding the covenant in the deed, 
granted the wife a decree of restitution.^ a 

V. yrm, oC) L. J., P. 93 ; 12 P. D. 128 ; L. i. 
501 ; 35 W. R. 672 ; 51 J. P. 504. 

Eeturn Unsafe— Pormer Suit.] — In a wife’s 
petition for restitution of conjugal rights the 
husband’s answer alleged all the_ circumstaiices 
and the evidence in a former suit for judicial 
separation, on the ground of her cruelty. It also 
alleged that he allowed her 260/. a year to live 
separatelv from him, and it set out at great 
length a scries of subsequent acts tending to 
show her insanity. The court, on motion to re- 
form the answer, directed all^ the particulars of 
the cruelty and the former suit to be struck oup 
and the fact of the suit simply to he pleaded. It 
also struck out the allegation of the allowance ; 
and, as to the insanity, directed that only such 
facts should be pleaded as tended to show that 
it v.''as unsafe for the luisband to live with his 
wife, llmlfovd v. lladford, 20 L. T. 279. 

Dismissed Charges.]— A wife brought a suit 
for judicial separation against her husband by 
reason of his adultery, which w'as heanl by ^the 
judge without a jury, and was dismissed. The 
husband subsecpientiy petitioned for restitution 
of conjugal rights agiiinst the wife, who, in her 
answer, set out the identical charges which she 
had made against her husband in the prior suit : 
—Held, that it was not competent for her to 
plead the identical charges which^ hatl been in 
issue between the same parties in the former 
suit, and had been disposeil of. Sopwtfli v. Sop- 
wlfJt, 2 Sw. & Tr. 160 ; 30 L. J., P. 131 ; 7 Jur. 
.S.) 5.54 ; 4 L. T. 256. 


o.ghtnot to_be 

Wnodey v. Uoodey, 31 L. 1. 647 , 25 \\ . ip 
It is no ground for dismissing a wire s suit foi 
restitution of conjugal rights that she has been 
guilty of impropriety of behaviour not amoiint- 
iim to a matrimonal ofteiice, nor yet that she 
has previously refused to permit conpgal inter- 
courL. JRjpplngall v. Mippingall and Delaoour, 

^^According to the law of Ireland, desertion by 
the wife, even though wilful, is no bar to a suit 
by her for restitution of conjugal rights. JIan- 
nlnq v. Manning. Ir. R. 7 Eq. 520. 

Conjugal rights can be defeated only by acts 
sufficient to found a decree for a divorce, l b. 

Nothing can be pleaded in bar to a suit for 
restitution but what would entitle the respondont 
to a judicial separation. Bunroughn v. Burrouglin, 

5 Sw & Tr. 303 ; 30 L. J., Mat. 186 ; 7 Jur. (N.S.) 
610 ; 4 L. T. 374 ; 9 W. R. 680. _ 

In a suit for restitution of conjugal rights, the 
court could not reject, on demurrer, an answer 
which contains only facts which appareiitly do 
not constitute a case of legal cruelty, 

Stace. 37 L. J., Mat. 51 ; 18 L. 1. MO ; 16 . R. 

1176.' 

Misconduct of Wife— Effect of Violence and 
Threats.]— Violent and nncontrollablc temper, 
habitual intemperance, violent conduct in the 
presence of the husband’s guests, assaults on 
him. acts or threats of violence and offensive 
language, and false and scandalous statements 
against his daughters, by vdiich lie was obliged 
to remove them from his house, acts of violence 
towards his servants— all tending^to affect his 
health and social position — constitute a ^ legal 
defence to a suit by a wife for restitution of 
conjugal rights. The court accordingly refused, 
to set'liside and amend the respondent’s answer 
pleading them as vague, irrelevant, and raising 
immaterial issues but ordered the respondent to 
give particulars of the alleged violence, tkc. 
Cruelty may consist of the aggregate of acts 
allea'cd in a pleading, and each jiaragraph need 
not allege an independent act of legal cruelty, 
sufficient in itself to warrant the relief sought. 
MArcg V. l/A/v*//, 19 L, R., Ir. 369. 


Adultery.] — In a wife's suit for restitution of 
conjugal rights, the liusband jdeaded that he 
had' been induced to marry her on a false repre- 
sentation that she was pregnant by him ; that 
she had, since their separation, committed 
adultery : and that he was not able to maintain 
her. The court ordered the Hrst plea to bo 
struck out, and alloweil the second to stand. 
The charge of adultery is directed to be pleaded 
in the usual manner with particulars. Green v. 

21 L. T. 401. 

A petition for restitution of conjugal rights, 
to which an answer has been filed charging 


Impotence.] — ^5Vhen the wife pleads the im- 
potence of her hnsbaiid, the court will, upon 
her application, appoint medical iiis])Octors to 
examine hoi’. It is convenient that the same 
medical inspectors should examine both parties. 

6V v. r., 32L. J., Mat. 31. 

The court refused to allow a jury in a suit by 
the husband for rptitution of coiij'iigal rights, p,. frying for a judicial separation, 

lor TRuty of - «uit or pn^poding,;' instituted m cpnso- 

marriage. BUlaltr v. Bielicttn^ 35 L. J., Mat. 

92 ; 13"L. T. 7(;i. 


not amounting to Legal Offence.] — In a 

suit for rcsiitiitioii tlie husband’s answer 
it tliat she made his home uncomfortable 
systematically aggravated liim in order that 
m*ight commit some act of violence which 
entitle her to a judicial separation, and 
separated by mutual consent 
statements were relevant and 


(|iiencc of adultery,*’ and therefore the evidence 
of the parties is atlmissible. Blaelihorne v. 
Blarlihorne, 37 L. J., Mat. 73 ; L. R. 1 P. 563 ; 
18 L. T, 450. 

A respoiulent in a suit for restitution of con- 
jugal rights, who alleged adultery of the peti- 
'tioner and prayed for 'a judicial separation, was 
examined in supjiort of the charge of adultery, 
and a jury found that the petitioner was guilty 
of adultery. A decree of judicial separation 
was pronounced on that verdict. Ih. 
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Adult ery by the wife may be pleaded liy way | 
of defence to a suit by her for restitution of con- 
jugal rights. Moore v. Moore, 3 Moore, P. C. 84. 

Withdrawal of Petition— Prayer for Judicial 
Separation.] — When an answer to a petition for 
restitution, of conjugal rights contains a prayer 
for judicial separation, the respondent has a 
right to proceed and prove the allegations in 
the answer on wdiich the prayer is founded, not- 
withstanding the w’ithdraw'al of the prayer for 
restitution by the petitioner. Blach'borne v. 
JBlaelihorne, supra. 

Prayer for Eestitution in Answer.] — A decree 
of restitution of conjugal rights is not the relief 
for desertion contemplated by 21) & 80 Yict. 
c. 32, s. 2 ; therefore a wife wdio tiled an answ’er 
to a petition for dissolution of marriage, wherein 
she denied the adultery charged, and alleged 
desertion and wilful separation, w^as not allowed 
to add a prayer foi' I'estitution to the answer. 
BrijMale v. l)ry,vlale, H(j L. J., Mat. 39 ; L. K. 1 
P. 3(;.o ; 15 L. f. 512. 

Amendment of, after Delayed Demurrer.] — To 

a petition by a wife for restitution of conjugal j 
riglits, the answ'er of her hus];)and pleaded pro- | 
vious desertion by her. and neglect of their j 
children on her part, wiierel:)}' one of them in | 
particular had suffered greatly. To this answxu’ 
the wife, after nearly four years, tiled a de- 
murrer, with the subsec]uent sanction of the 
judge of the court, wiio, by his order, reserved 
liberty to the husband to move to amend his 
answ'er. He having applied accordingly, sucli 
leave was refused him on the ground that the 
proposed amendments, either by themselves or 
in connexion with his original answ'er, did not 
set out any valid elefence to the suit, as they 
contained no averment winch wmuld aii’ord a 
foundation for a divorce a merisa et thoro. The 
demurrer w'as subsequently allowed, and a 
decree for restitution, pronounced, wiiereupon 
the husband having appealed Held, that, 
having regard to the circumstances of the case ; 
and the public interests, the three last-mentioned | 
orders should stand discharged ; that accord - 1 
ingly he should be at liberty to tile his amended | 
answer within one month ; and that, with tliese | 
declarations, the cause should be remitted to the 
court. Manning v. Manning, Ir. 11. 7 Eq. SGo — 
C. A. 

Setting out Cause of Withdrawal.] — An 

answ’er, denying that the respondent withdrew' 
from cohabitation without just cause, should 
state the cause of such withdrawal. If it does 
not, it is bad on demurrer ; but the objection is 
w'aived bv tiling a replication, ^yar(l v. Ward, 
32 L. J., Mat. 120. 

c. WTien Decree will be Grranted. 

The court will decree a restitution of conjugal 
riglits in favour of a wife in every case wiiere 
she has not been guilty of such misconduct as 
W'Quld entitle the husband to a decree for a 
judicial separation. Yeatmaji v. Teatman, 16 
W. R. 734. But as to enforcing, see the Matri- 
monial Causes Act, 1884, and col, 727. 

Both Parties (xuilty of Adultery.]— A w’ife 
brought a suit for tlivoree against her husband, 
by reason of his adultery ; the husband re- 
criminated her adultery, and the suit was dis- 
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I missed on the ground that both parties were 
proved to have been guilty of adultery. The 
wife subsequently instituted a suit for restitution 
of conjugal rights. The husband brought in an 
allegation pleading in bar of her suit the previ- 
ous suit and sentence ; — Held, that the wife, by 
reason of her adultery (though the husband had 
also been guilty of adultery), could not sustain 
a suit for the restitution of conjugal rights. 
Hope v. Hope, 1 Swu &: Tr. 94 ; 27 L. J., MaC 43 ; 

4 Jur. (2v.s.) 51.5 ; 6 W. R. 585. 

A. sued B. (her husband) for restitution of 
conjugal rights. He pleaded in bar her adultery. 
A., in her replication, denied her adultery, and 
recriminated B.’s adultery. The admission of so 
much of A.’s replication as recriminated B.’s 
adultery wms opposed : — Held, that the doctrine 
of compeusatio criminis applied to a suit for 
restitution of conjugal riglits ; that A. was en- 
titled to recriminate B.’s adultery ; and that 
w’here both parties had been guilty of adultery, 
the court w'ould, at the suit of one of them, make 
a decree for restitution of conjugal rights. 
Seaver v. Seaver, 2 Sw'. Tr. 665, App. 11 . 

Desertion.] — ^AVhenthe court refused to decree 
I a restitution of conjugal rights on the ground of 
j desertion alleged in the answ'er, and proved in 
I the evidence, it granted a decree for judicial 
i separation prayed for by the respondent on. 
the same ground. iMcara v. Meara, 13 W. R. 50. 

Cruelty — Judicial Separation.] — A w'ife per- 
sistc<l in bringing against her husband by w'ord 
of mouth, and in letters wu'itten to members 
of his family and others, a charge of having 
Committed an unnatural oft’ence, the charge not 
being true nor believed by her to be true : — 
Hold (Rigby, L.J., dissent.), that she had not 
been guilty of such cruelty as w'ould entitle the 
Imsband to a decree for judicial separation : 
Held, also, by the whole court, that desertion 
of the wife by the hnsband in the circumstances 
w'as not desertioih w’ithout cause entitling her 
i directly to a decree for judicial separation ; and 
I that since the passing of the Matrimonial 
I Causes Act, 1884, the court w'as not bound, 
i on refusing the husband's claim for judicial 
I separation, to grant the wdfe a decree for resti- 
I tution of conjugal riglits, and thus enable her to 
obtain a decree for judicial separation indirectly 
under section 5 of that Act. Ilussell v. Ilussell 
(Ho. 1), 64 L. J., R. 105; [1895] ?. 315 ; 73 
L. T. 295 ; 44 W. R. 213—0. A. Affirmed as 
to first point in H. L., see post, col. 745 ; as to 
second point, debated but not decided. 

Conduct of Petitioner falling short of a 
Matrimonial Offence — Discretion of Court.] — In 

a suit for restitution of conjugal rights brought 
by a wife, wdiere the respondent alleged that he 
W'as justified in leaving tiie petitioner on 
account of her misconduct, although such niis- 
' conduct fell short of a legal inatrinionial offence : 

^ — Held, that the effect of the decision in Ilussell 
V. Ilussell (supra) appeal's to be that in cases 
where the conduct of the petitioner has led 
to desertion by the respondent, and has amounted 
to sufficient cause to disentitle the petitioner to 
maintain a suit for judicial separation on the 
ground of desertion, the court is now' empow'ered 
I to refuse to pronounce a decree of rtstltution of 
, conjugal rights, although such misconduct on 
■ the part of the petitioner may not be sufficiently 
grave to enable the respondent to obtain a 
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iudicial separation. In the present case the 
court held that the misconduct alleged against 
the petitioner was not sufficiently serious to 
justify it in refusing to pronounce^ decree 
of restitution. Oldroyd v. Oldvojfd, Qo L. J., i. 
113 ; [1896] P. 175 ; 75 L. T. 281. 

Willingness to take Wife hack.]— A wife 
having filed a petition for restitution of conjugal 
rights, the husband, in his answer, stated his 
i^dllingness to take his wife home. The court 
refused to give directions as to the mode of tnal, 
but ordered the matter to be adjourned^ into 
chambers, and that the respondent should file an 
affidavit in support of the averments injns an- 
swer. Crothers v. Crothers, L. R. 1 P- o6S ; IJ 
L. T. 661. 


Cruelty Conditionally Condoned.]— In a hus- 
haiuTs suit for restitution of conjugal rights, it : 
was proved that he had been for several years 
since the marriage a habitual druidvard, but had 
not given way to intemperance for some t\\ el\c , 
months previous to the filing ^ of the petition, i 
during which period be was without any ! 

iiiary means. It was further proved that, \\ hiie | 
under the influence of drink, he had been re- 1 
peatedly guilty of acts of violence towards his | 
wife, not "of a very serious character, but yet | 
such as to create in her a constant appreliension i 
of bodily iniurv, and as also to affect her health. ; 
The paities'had had no matrimonial interccmi^e ; 
for nearly five years before the institution of uie i 
suit, but iiad occasionally resided together daring ^ 
the earlier portion, ot that time : latterly the 
husband, who had forfeited all his property by 
bankruptcy, ha<l been supported by a weekl} 
allowance paid by his wife to a third pei’son, oii 
the discontinuance of which the petition was 
filed : — .Held, that tlie condo ct of the husband 
amounted to legal cruelty, which bad only been 
conditionally condoned by his wife ; that his en- 
forced sobriety could not be reganletl as a proof 
of reformation ; and tliat, as his wife s return to 
cohabitation would be attended with danger to 
her health and safety, his petition shouki^be 
dismissed, lluivton v. Ihixion, 5 L. H., Ir. lou 
C. A. 


Not unless Marriage Proved.]— In this suit, 
the court has no jurisdiction to make a decree 
until the marriage has bee*n formally proved, 
althoua-h the respondent may have filed an 
answer^iot taking issue on the 
V. Scott, 4 Sw. & Tr. 113 ; 31 k- J-i ^3 , 1- 

’"‘Unle's^ a respondent can establish a legal 
I defence to the petition, the petitioner will be 
entitled to a decree, and the court has no dis- 
cretion to inquire into the sincerity of the peti- 
tioner in bringing the suit. Ib. 

4 decree will not be granted in an undefended 
! suit, upon mere iiroof of the marriage ; evidence 
of the other facts of the case niust^ be given. 
Pearson v. Pearson. 33 L. J., Mat. lo6. 

Custody of Children.]— The court has no po\v;er 
in suits for restitution of conjugal rigdits to make 
any order as to the custody of the children I'll® 
marriage. Chainhers v. Chaoihers, 39 L. J., Mat. 
, 56 : 22 L. T. 727 : 18 W. R. 528. 


Respondent Husband a Foreigner.]— A., whose 
domicil of origin was Ireland, came over to Eng- 
land when a minor, for the purpose of receiving 
a military education, obtained a commission in 
the Royal Artillery, and was afterwards stationed 
in Secltland. The head quarters of the Royal 
Artillery have been always in England. He 
subsequently married in {Scotland L., whose 
domicil origin was England, and was afterwartls 
reinaxried to her in Ireland, according to the 
rites of the Roman Catholic Church. The par- 
ties cohabited together at vaiious places in beot- 
laiid, England and France until 1858, when Y. 
deserted L. in France, and retinned to Scotland, 
where lie had since remained, refusing to co- 
habit with L., and subsequently in Scotland 
married another woman : — Field, in a suit by L. 
for restitution ef conjugal rights, that, as Y. was 
a foreigner by origin, had never acquired an 
English domicil, ami had never resided in Kng- 
Imid except temporarily, and was not in England 
at the comnieiieemeiit of the suit, he was not 
subject to the jurisdiction of the court. Yelvor- 
ton'v. Yelrerton, 1 Sw. A Tr. 574 ; 29 L. J., Mat. 
34 ; r> Jur. (N.s.) 24 ; 1 L. T. 194 ; 8 W. R. 134. 
See Divorce, infra, col. 730. 


d. Procedure and Practice. 

Service of Petition out of Jurisdiction.] 

The court has no ^lower to allow service abroad 
of a iietition for restitution of conjugal rights. 
Chichester v. Chiehester, 10 P. D. 186 ; 34 M . R. 

65. 

Proceedings.]— A wife, by her husband’s 

consent, went temporarily to reside in a convpit. 
She subsequently went away, leaving directions 
that all letters should be sent to her solicitor. 

I She was found to have gone to Paris, but no 
further traces of her could be discovered. Neither 
1 the lady superior of the convent nor the trustees 
i of the ‘ wife’s settlement knew where she had 
I gone. The husband having commenced a suit 
I for restitution of conjugal rights, the court di- 
i rccted substituted service upon the wife’s solici- 
i tor of the petition and the demand of cohabita- 
i tion. v. Rhfiovs*, 34 L. T. 33 ; 24 \V. R. 

1 190. 

1 When tliere was reason to believe that the 
1 husband ^vas keeping out of the way to avoid a 
j suit for restitution of eoiijiigal rights, the court 
allowed the written demaiul required by r. 175 
to be served on his father, coupled with the re- 
* quiremeiit that it should be advertised. Sheeliy, 

■ In re. 1 P. D. 423 ; 34 L. T. 367. 

' The 20 A 21 Yiet. c. 85 (the Divorce Act, 1858), 

J s. 42, gives the court no power to order service 
I out of the jurisdiction of a petition for restitu- 
^ tion of conjugal rights. Firebrace v. Firebraee, 

^ 47 L. J., P. 41 ; 4 P. D. 63 ; 39 L. T. 94 ; 26 
^ W. R. 617. 

It is not inconsistent with the principle that a 
^ wife’s remedy for matrimonial wrongs must be 
'■ usually sought in the place of the husband’s 
r domicil, that she may be allowed in some cases 
to obtain relief against her husband in the 
’ tribunal of the country in which she is resident 
though not domiciled. But where the husband, 
whor while resident in England, refused to re- 
ceive his wife into his home, left the country 
before the institution by her of a suit for resti- 
tutioii of conjugal rights, the court held that it 
had no jurisdiction to entertain the suit. Ib. 
See col. 730. 


Substituted Service of Proceedings.] — Where 
in a suit for restitution, the petitioner being 
unable to ascertain the whereabouts of the re- 
spondent, applied for substituted service of — 
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fii’vst, the written demand for cohabitation ne- 
cessary to satisfy r. 175 ; secondly, the citation V 
and, thirdly, the petition : — Held, that the de- 
mand to return to cohabitation might be served 
on the respondent’s solicitor, but that the cita- 
tion and petition must be made the subject of a 
■further application. Macarthur v. Macarthur, 
58 L. J., Ih 70 ; 61 L. T. 308. 

Suit in forma pauperis.] — Quasre, whether a 
husband, petitioning in forma pauperis for resti- 
tution of conjugal rights, where he alleges in his 
affidavit that he has no home or property, and it 
appears in evidence that the wife has no means 
of her own, is not estopped from prosecuting his 
suit further. 2Ieara v. 3Ieara, 13 W. K. 50." 


When the respondent upon such a state of 
pleadings is examined at the hearing, and the 
court finds the charge of adultery established, it 
will dismiss the petition, but will not decree a 
judicial separation. Ih. 

Plea of Insanity.]— A wife petitioned for 
restitution of conjugal rights. The husband 
alleged her insanity and a morbid hatred towards 
himself, which rendered cohabitation unsafe. 
The wife’s responsive allegation, allowing that 
she had been insane, but asserting her recovery, 
and denying ihe facts on wffiich the husband 
relied to show continuance of insanity, admitted 
to proof, llayivartl v. Ilaijward^ 1 8w. &; Tr. 
81 ; 6 W. E. 638. 
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Answer — Pleading — Application to Strike 
out.] — In answer to a petition by the wife for 
restitution for conjugal rights, the husband 
pleaded that the petition was not presented in 
good faith with the object of obtaining the relief 
sought for, innsmuch as the petitioner had alleged 
in a former suit for judicial separation, in which 
she had failed, and inasmuch as she still alleged, 
that her husband had Ijeen guilty of an abomin- 
able crime. The respondent further pleaded 
that this amounted to cruelty on the petitioner’s 
part, and he prayed for a judicial separation on 
this ground. Upon a summons to sti'ike out the 
answer on the ground that it contained no alle- 
gation of a matrimonial ofi’ence and disclosed no 
bar to the prayer of the petition : — Held, that 
the case ought to be left to be dealt with on the 
merits, it being the practice of the court not to 
strike out a pleading ^Adlere a reasonable doubt 
existed as to the legal effect of the allegation 
therein contained, and, where such legal effect 
could propeily be discussed after all the facts 
had been elicited in evidence at the trial. Jiiissell 
V. Mnssdl, 71 L. T. 268. 

No Answer Piled.] — When no answer 

was filed, the court allowetl the petition to be 
proved by affidavit. Ford v. Ford, 36 L. J., 
Mat. 86. 


Costs out of Wife’s Separate Estate.] — A 

husband having sued for restitution of conjugal 
rights, the wife in her answcT made charges of 
serious misconduct against him. which, however, 
were abandoned at the hearing. The court made 
a decree in favour of the husband ; but the wife 
evaded service of such decree by remaining out 
of the jurisdiction of the court. On being satis- 
fied that the wife had a sufficient separate income, 
the court condemned her in the costs of the pro- 
ceedings. Miller v. 2Hller, 39 L. J., P. 4 ; L. K. 

2 13 ; 21 L. T. 471 ; 18 W. R. 152. 

In a suit for restitution of conjugal rights 
against a wife, there being no defence, the usual 
order was made that she should return to her 
husband’s house within a certain number of 
days, and certify to the court that she had done 
so, and, on the court being satisfied that she had 
a considerable separate estate, it further ordered 
that she pay the costs of the prcjceedings. She 
was abroad, and did not obey the order to return 
to lier husband at all. or to jia}^ the costs until 
after a long delay. The court ordered a writ of 
sequestration to issue against her estate, in the 
first instance, without attachment. 2[iller v. 
MiUer, 39 L. J., Mat. 38 ; L. R. 2 P. 54 ; 22L.T. 
418 ; 18 W. E. 585. See 2Iilne v. ^Filne and 
Fowler^ L. E. 2 P. 202, and Morris v. Freeman, 

3 P. D. 65. 


Right to Begin.] — In a petition for restitution 
of conjugal rights by a husband, to which the 
wife answered by pleading his cruelty, and the 
husband took issue thereon : — Held, that sub- 
stantially, the affirmative issue was on the re- 
spondent, and that her counsel had a right to 
begin. Cherry v. Cherry, 1 Sw. Tr. 319 : 28 
L. J., Mat. 36. 

When a wife’s petition, is heard before the 
court without a jury, her counsel has a right to 
begin, though the substantive issue may be 
raised on the husband’s answer. JJiirroia/hs v. 
Fummqhs, 2 Sw. & Tr. 544 ; 31 L. J., Mat. 56 ; 
5L. T.‘771. 

If before a jury, semble, that the respondent’s 
counsel has a right to begin. 2leara v. Meara,^ 
13 W. E. 50. 

Evidence of Parties where Counter-prayer.] — 

If an answer to a suit for restitution of conjugal 
rights charges adultery, and on that ground 
prays for a judicial separation, the evidence of 
the parties is admissible if the respondent con- 
tents himself with resisting the suit for restitu- 
tion, but not if he seeks to obtain a decree of 
judicial separation, as the answer will then be 
considered a proceeding instituted in consequence 
of adultery. Burronghs v. livrronghs^ 31 L. J., 
Mat. 124 ; 8 Jur. (N.s.) 624. 


Hearing Suit in Camera.] — The court has 
power to hear suits for restitution of conjugal 
rights in camera. Anstey v. Anstey, 44 L. J., 
Mat. 15 ; L. E. 3 P. 230 ; 31 L. T. 801* ; 23 W. E. 
386. And see col. 734. 

Agreement to Stay Proceedings.] — A wife who 
agrees, or authoiiscs her solicitor to agree, to 
stay proceedings in a suit instituted by her for 
restitution of conjugal rights, on certain terms, 
will be bound b}^ such agreement, and will not 
be allowed to set the cause down for hearing. 
Stanes v. ^^ttmes, 47 L. J., P. 19 ; 3 P. D. 42 ; 39 
L. T. 46 ; 26 AV. E. 238. 

Stay on Equitable Ground.] — In a suit for 
restitution of conjugal rights, the respondent 
moved for an injunction and stay of proceedings, 
upon affidavit showing that the petitioner was 
bound by deed not to institute such a suit : — 
Held, that such a defence must be alleged by 
plea, and afforded no ground for summary dis- 
missal of the suit. 21arsliall v. Marshall^ 48 
L. J., P. 49 ; 0 P. D. 19 ; 39 L. T. 640 ; 27 W. E. 
399. 

Upon such defence being subsequently alleged 
by plea : — Held, that it was such an equitable 
plea as the divorce court since the Judicature 
Acts is bound to consider. Ih, 
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Act, 1834 (47 & 48 Viet. c. 68), out of the estate 
of a husband or wife against whom a decree of 
restitution of conjugal rights has been pro- 
nounced in an undefended suit, it is competent 
for the party making such application to tender 
evidence as to the conduct of the other party 
during cohabitation. Sivifc v. Stolft, 60 L. J., 
P. 14 ; [1891] P. 129 : GB L. T. 711.* 

The husband’s power of earning mone}’' must 
also be taken into account. Ib. 

Petition for Settlement — Costs.] — A wife 

having refused to comply with a decree obtained 
by her husband for restitution of conjugal rights, 
he presented a petition under s. 3 of the Matri- 
monial Causes Act, 1884 (47 & 48 Viet. c. 68), 
for a settlement of her property for the benefit 
of himself and the children of the marriage ; it 
appeared that the whole of the wife’s property 
had been settled on the occasion of the marriage 
to her separate use without power of antici- 
pation. The court decided that there was no 
power to order a settlement of the property, which 
was subject to restraint on anticipation : — Held, 
that the petition for a settlement must be dis- 
missed ; but that under the circumstances the 
petitioner ought not to be ordered to pay the 
respondent’s costs of the petition. Miohell v. 
Miohea, [1891] P. 305. 

Eestraint on Anticipation.] — The court 

has not power under s. 3 of the Matrimonial 
Causes Act, 1884 (47 48 Viet, c, 68), to order a 

settlement out of property settled to the separate 
use of a wife without power of anticipation. 
Miehell v. Michell, 60 L. J., P. 46 : [1891] P. 208 : 
64 L. T. 607 ; 39 W. II. 680-— C. A. See col. 
1075. 

Restraining Removal of Property.] — The 

court, in the absence of authority, refused, upon 
an ex parte application, to restrain a respondent, 
who was in contempt, from removing property 
cut of the country, the object of the application 
being to put pressure upon the respondent in 
respect of the decree which had been disobeyed, 
and which could not be enforced owing to the 
respondent being now outside the court’s juris- 
diction. Wallu V. Wallis^ 65 L. T. 796. 

f. Custody of Children. 

Pending Suit.] — The court has no power to 
make an order as to the custody of children 
pending a suit for restitution of conjugal rights. 
Chambers v. Chambers^ 39 L. J., Mat. 56 ; 22 
L. T. 727; IS W. R. 528. 

Service of Order — Disobedience.] — A 

husband obtained a decree for restitution of con- 
jugal rights, which was not complied with, and 
the court afterwards made an order giving the 
petitioner the custody of the only child of the 
marriage. A. copy of the order for custody was 
left at the house where the respondent was re- 
siding, but the respondent had not given up the 
child to the petitioner. The court, being satisfied 
that the order as to the custody of the child had 
come to the knowledge of the respondent, ordered 
a writ of sequestration to issue against her for 
non-compliance with the order, without a pre- 
vious writ of attachment, and ordered the 
respondent to pay the costs of the motion. Allen 
v. Allen, 54 L. J., P. 77 ; 10 P. D. 187 ; 33 W. 
R. 826. See also Hyde v. Hyde, 57 L. J., P, 89 ; 
13 P. D. 166 ; 59 L. T, 529 ; 36 W. R. 708. 


II. DIVORCE. 

1. JURISDICTIOlir AND DUTY OF THE COURT. 

Jurisdiction of English Court.] — Great 
caution ought to be observed in allowing a 
petition for divorce to proceed in the English 
divorce court where there is ground for sup- 
posing that the parties are domiciled out of the 
jurisdiction. S’nielairs Divorce Bill, [1897] 
A. C. 469— H. L. (Ir.) 

"Where Domicil of Parties English.] — "When 
the domicil of the parties is English, the juris- 
diction of the court is founded, though the 
marriage and adultery may have taken place 
abroad. RatcUffe v. Rutcllffe ami Anderson, 

1 Sw. & Tr. 467 ; 29 L. J., Mat. 171 ; 5 Jur. (N.s.) 
714 ; 7 \V. R. 726. 

Therefore where the parties to a suit for disso- 
lution of marriage were British subjects, and had 
their legal domicil in England when the adultery 
was committed, and when the petition was pre- 
sented ; but the marriage and the adultery relied 
upon took place in the East Indies : — Held, that 
the court had jurisdiction to entertain the suit. 
Ib. 

A Scotchman married a Scotchwoman in Scot- 
land, and cohabited with her in Scotland until 
he discovered her adultery. He thereupon, in 
1866, broke up his home and removed to Eng- 
land ; and in 1871 he instituted a suit in England 
for the dissolution of his marriage, on the ground 
of the adultery committed in Scotland pre- 
viously to the separation. He swore in his 
examination that he had left Scotland with the' 
intention of taking up his permanent abode in 
England. The court, believing his evidence, 
held that he had abandoned his domicil of origin 
and acquired an English domicil, and that it had 
jurisdiction to dissolve the marriage. 117/iWW v. 

41 L. J.. Mat. 74 ; L. R. 2 P. 435 ; 27 
L. T. 351 ; 20 W. R. 891. 

The oath of the person whose domicil is in 
question as to his intention to change his domicil 
is not conclusive, but the question for the court 
is whether, upon a review of all the circum- 
stances, it gives credit to his evidence. Ih. 

The domicil of the husband will sustain the 
jurisdiction of the court over the wife, though 
married abroad, always after marriage resident 
abroad, and accused of adultery committed 
abroad. Gillls v. Glllis, Ir. R. 8 Eq. 597. 

Domicil without residence is sufficient to sus- 
tain the jurisdiction of the court ; and the 
jurisdiction of the court is not defeated by 
non-residence, except in cases where the non- 
residence affects the domicil. Ih. 

Long residence abroad raises a presumption in 
favour of the acquisition of a new domicil, but 
such presumption may be rebutted by circum- 
stances, showing that there was no intention of 
acquiring a new domicil. Ib. 

Where the jurisdiction exercised is in accord- 
ance with the principles of international law, 
the decree ought to be respected by the tribu- 
nals of every civilised country ; but -where it is 
derived solely from some rule of the municipal 
law of the particular country, it cannot claim 
extra-territorial authority if it trenches upon the 
interests of any other country to whose tribunals 
the spouses are amenable. Le Mesurier v. Le 
Mesurier, 64 L. J., P. C. 97 ; [1895] A. C. 517 ; 
72 L* T. 873 ; 11 R. 527. 
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■ r „ifv was proved both in England and 

domicil. II). K1 T T T* 117; was served on c. m n,ii„ > 

V f, V'e’"' 591 • Sfe'd to p’'““theV petitton^ 

fSi I hutbll was domiciled in Ireland, 

onTe'wtfTcoSnd^^^^^^^ tel' ami ft i e rf fibn- t 7tif !and^ af 

tSf::^rn^fepSr=S’i:w 

fide anl permanently rasiitent in England ^ coin% tte ated in Ireland, on the 

though, f'or the « "tff afitoif cominittcd by Uie w, e m 

not have acqmred^u EnJd^^^^ and on the Continent 

Lw-awillsi'l &toc««;n7^;»«eiy,5tov.&li.-oJ. 

But Eesidence must be bona fide.]— -Tlie Bomicil of ^°,’^®l?^!kw-ho went 

court has not jurisdiction to entertain a.sai^’ having been ^ f ^S^tes of America, 

'^ite r;s^le.^:i;Englalld at ^ t ^ 

institution of a ‘ “t Ih ^^^"““'fthffMterv proved was committed 

“loZw'xi'cionSint w» ivxh. Si” iii. .1 it'iTiiito 

si « -•»* » * >» 

ST Sri iS f «" . i. m . .i 

^ Parties wfe married in Ireland in ISIT. Inl[“LedhiscM^ origin The wife in^ 
October 1.S72. the husband, who was a medical ; ^ petition for a divorce, alleging .i _ y 

man came over to England with the intention, committed in England, and desertion, ibo 
as it fas alleged, of purchasing a practice at ! appeared under protest 

Lowestoft, but he almost immediately returned : ._Held, by James and Cotton L JJ , 

to Ireland. The petition and citation 'vere , L j__ flissuntmg, that the oomt had ] 

f rved upon him while lodging in London ;- i to grant a divorce. -^'^“2/^; 

M that ho had not acquired a residence m l. J., P. 1 ; 4 P- D- 1 i 39 L. T.lbb ; 2i 1\ .E. 
the country, and that the jurisdiction ot the jog—C. A. 

court did not attach. Bnrto'i. v. Burton, -E 1 _Tlm 


court dici 
W. R. 64:8, 


Declaration of NulUty of Marriage.] 


W R. 64:8, jjeciaxatioii ux X + 

Englisb Subjects — Change of Domicil of 

Husband.]—!)., a natural-born English **11^^®“ ’ , where both parties had a foreign domicil, 

Lrriedci an ’ tfe Sd by the law oF their domicil their marriage 

afterwards left her, acquired a dmmcil in the ^ by reason of consanguinity, a mar- 

United States, and which was contracted in England, and 

C. petitioned for a dissolution f ^.V would liave been valid according to 

Held, first, that 0. being a native-born English- 'v ^ ■ , invalid. Sottomayer 

woman, was entitled to present her petition. X™.) v. Bo Barroo, il h.J., 

Tu,.),^, n«'i,.2Sw.&Tr.90; 29 L. J.,Mat. 12J , lotoe^fo / t J.lSt 2fi W. E. 455— 


Held, first, that 0. being a native-born English- w i ^ ■ invalid. Sottomayer 

woman, was entitled to present her petition. v. Bo Barror, il h.J., 

mol) V. Becli, 2 Sw. & Tr. 90 ; 29 h. J., Mat. 129 , tf D 1 ; 37 L. T. 415 ; 26 W. E. 455- 

2E. T. 542; 8 W. E. 666. i t i, . n a ’ ’ 

Held, secondly, that U., being a natural-bom b-.- • Portugal, one of whom was 

FmgUsh subject, could notjhake^^^^^ domiciled in England, %e other in Portuga^ 


to fhe authority of the natwe « aomic-a a nTaSgTln England iri 1866 ; they 

and the court pronounced for the innsdiction coi incapable, according 

and dissolved the marriage. li. But see Ac w Portugal, of intermarrying on 

Siuntr V. ic Surur, infra. -r account of consanguinity without a papal dispen- 

C., a natural-born Englishwoman, married B. ac 'phe petitioner (the wife) filed a petition 

in England, and lived with him partly in England marriage with the respondent 

and pW in Ireland; in ‘be latter country and void ;-Heb, that 

;s£f.“:or,srhS™S,“lttT .» i«* r""“ ” *’» 
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matter '; and the marriage being valid, according 
to the law of England, the court dismissed the 
petition. Sottomayer (otherwise Du Barros) v. 
Dti Barros (the queen’s proctor intervening), 49 
L. J., ?. 1 ; 5 P. D. 94 ; 41 L. T. 28 1 ; 27 \Y. 11. 917. 

The court has jurisdiction to inquire into the 
validity of a marriage in England between 
foreigners domiciled abroad at the time of the 
marriage. Slnuinln, f. c. Mallaa v. 2 

Sw. & Tr. 67 ; 29 L. J., Mat. 97 ; 6 Jur. (N.S.) 
561 ; 2 L. T. 327. 

A. and B., domiciled French subjects, of the 
respective ages of twenty-two and twenty-nine, 
were married by license in England in June, 
1854. On the following day they returned to 
Paris. The marriage was never consummated. 
In December, 1854, a decree was made by the 
Civil Tribunal of the First Instance for the 
Department of the Seine, annulling this marriage, 
by reason that it had been celebrated without the 
publications prescribed by the French law, and 
without the parties having sought or obtained 
the consent of their parents ; and more especially, 
that the parties, in coming to England, had a formal 
intention to evade the laws of France. In 1857 
A. came to reside permanently in England, and 
in 1859 petitioned the court to annul the same 
marriage with B. B. was personally served at 
Naples with a copy of the citation and of the 
petition, and did not appear : — Held, that as 
there is nothing contrary to natural justice in 
calling upon a respondent to have the validity or 
invalidity of a supposed contract ascertained and 
determined by the tribinal of the country where 
it was entered into, the court of divorce is com- 
petent to entertain such a suit. II). 

Stipulation for an English Kesidence by 
Wife.] — An English lady consented to marry the 
eldest son and heir of a Neapolitan nobleman, on 
condition of their alwaj^s having, after marriage, 
a residence in England, and of their residing there 
six months at least in each year. The marriage 
was celebrated in August, 1854, in England. 
There were five English trustees of the marriage 
settlements, which contained a ])roviso that tlmy 
should be construed according to the law of 
England. A few months after the marriage a 
London residence was taken and furnishecl by 
the parties, which they occupied for six months 
in each year, with two or three exceptions, from 
1855 to 1872, living for the remainder of the year 
in apartments in the palace of the husband’s 
father, at Naples, or at other places on the Con- 
tinent. In 1872, the lady separated from her 
husband in consetiuence of his cruelty and 
adultery, and she continued up to the hearing 
to reside in their London residence. In 1873 the 
husband’s father died, wdicn he succeeded to his 
title and estates and palace at Naples, and since 
then he had resided sometimes at Naples, but 
principally at other places on the Continent. 
The petition and citation were served on the 
husband at Paris, and he had entered no appear- 
ance ; — Held, that the court had jurisdiction to 
dissolve the marriage. Santo Trodoro v. Santo 
Teodor 0 , 49 L. J., P. 20 ; 5 P. D. 79 ; 42 L. T. 331. 

Colonial Domicil treated as Foreign.]— For 

the purposes of the jurisdiction of the divorce ' 
court, the British Colonies, as well as Scotland 
and Ireland, are deemed to be foreign countries. 
'Pirebvaee v. Firehrace, 47 L. J., P. 41 ; 4 P. D. 
63 ; 39 L. T. 94 ; 26 W. B. 617. 

Although a wife’s remedy for matrimonial 
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wrongs must usually bo sought in the place 
where her husband is domiciled, it is not incon- 
sistent with this principle that she may be in 
some cases allowed to obtain relief against her 
husband in the place where she is resident though 
not domiciled. ' Where a husband who had re- 
fused to receive his wife into his home while he was 
resident in England, left England before the in- 
stitution by her of a suit for restitution of conjugal 
rights, the court held it had no jurisdiction. Ih. 
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Admitting Jurisdiction.] — As to, see col. 871. 
See aUo International Law and Proceed- 
ings FOR Divorce, col. 860. 


Eight of Public to hear Cause.] — The judge 
ordinary has no power, even with the consent of 
the parties, to exclude the public from court 
during the hearing of a cause. Barnett v. Bar- 
nett, 29 L. J., Mk. 28. B. P., 11. i. c. C. v. C., 
1 Sw. (fc Tr. 605 ; 29 L. J., Mat. 29 ; 6 Jur. (N.S.) 
348 ; 1 L. T. 489^ And see Trial, cols. 929, 935. 

Hearing Causes in Camera.] — Under 20 & 
21 Viet. c. 85, s. 22, the court may hear a suit in 
camera, if brought for nullity of marriage or judi- 
cial separation, but there is no authority given to 
the court by tiie statute to hear a petition for dis- 
solution of marriage except in open court. 0. v. 
a, 38 L. J., Matr37; L. R. 1 P. 640 ; 20 L. T. 
280. And see Anstey v. Anstey, col. 691. 

Compromise of Suits.] — So long as a suit re- 
mains on the court book, the court cannot con- 
sider as binding any agreement to compromise, 
made by counsel of parties, to a matrirnoniiil suit, 
but is bound to hear such suit, if either party de- 
sires it, after such agreement made. Ilayioard 

V. Hayward, 1 Sw. A Tr. 333. AjuI see col. 926. 

Counter-charges.]— The 20 & 21 Viet. c. 85, s. 
29, imposes on the court the obligation to inquire 
into any counter-charge made against any person 
petitioning for a divorce. Laatour v. Queen's 
Proctor, 10 H. L. Cas. 685 ; 33 L. J., Mat. 89 ; 
10 Jur. (N.S.) 325 ; 10 L. T. 198 ; 12 W. 11. 611. 

Adultery alleged to have been committed by 
a petitioner at any time during the marriage, in 
which term is included the period between a 
decree for a divorce a niens4 et thoro and the 
actual dissolution of the marriage, is a counter- 
charge into which the court is bound to inquire. 
Ib. And see col. 884. 

Variation of Settlements.] — In proceedings for 
a judicial .separation only, the court has no power 
to alter settlements. Gandu v. Gandy, 51 L. J., 
P. 41 ; 7 P. D. 168 ; 46 L. T. 607 ; 30 W. R. 673 
— C. A. See col. 806. 

Jurisdiction of Justices.] — A husband having 
been coiivicteil of an aggravated assault upon his 
wife, the justices, uncier the 41 Viet. c. 19, s. 4, 
made an order reciting that the wife’s safety was 
in peril, and directing that she should be no 
longer bound to cohabit with her husband, that 
the husband should pay to the wife a weekly al- 
lowance of U.. and that the wife should have the 
legal custody of the only child of the marriage 
Held, that although the act gave the justices no 
jurisdiction to make an order as to the permanent 
legal custody of the child, the order was valid 
until the child should have attained the age of 
ten years. Grove v. Grove, 39 L. T. 546 ; 27 

W. R. 324. And see col 816. 
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Geoukds foe dissolution of Mabeiagb. 
tLp Matrimonial Causes Act, 1857 (20 ^ 21 

SnSS5s:4«ra 

coupled. roitiL ‘■J a ■nwiisa e.t 

toimld Jz«Z with desertion imth- 

a. Adultery of Wife. 


sTaK'at’X- revs ! 

Eire's 

r“S,r"TaSraj«. (»■«“' = 

W. R. 452- 

Existence of Criminal Intention.] 
after marriage the X had 

Iigsa#£li 

a|S|i|B§S2 

Sid' twUUon 

Hep. 132 ; 2 Jnr. (N.s.) ol/ ; 4 W. R. ^yo. 

Wife left without Provision.] — A husband 

lirlltJmBtdy from his wife ^or ^any year , 

without making any l‘“’''Xch were sutti- 
+Ananpe from his means, which weie suiu 

Ser lHeld, not to be entitled to a divorce 
Sgh fhi Adultery of the ^ e was clearly 
proved. Simmon's Dieoree J3dl, 12 Ci. a r 
339. 

Evidence must he Clear.]-A charge of adul- 
tery not sustained by the evidence. 
muscom and Plowden,i b^v. [i- ^^0 . 38 L. 

Mat. 45 ; 10 Jur. (N.S.) 321 ; 10 L. i. lOU , 

W. K. 535. 

No Cohabitation.]— In a suit for dissolution, 
tlioindi the parties had gone through a ceremony 
of marriage in the district registry ten years 
the adultery of the wife, there had been 
cohabitation. The court, on being s^itisfied 
that the husband had done all m his powei to 
induce his wife to cohabit with S^'anted a 
decree nisi. Welters v. Waters ami Gentel, 33 

^'it 'is doubtful whether a husband who has been 
LuiiltY of cruelty and desertion can obtain a judi- 
f a slSration^^^ the ground of his wfe’s adul- 

^"?5Tri.ss" r. 
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■ +n -Relief 1—D poll a husband's petition for 
right to ^ adultery, 

divorce on tde established against 

where the ^dulteiy ; . cruelty as 

her, but bv her husb.and towards 

having been comm ® ^Pe wife is a 

her, habits, and that what she 

woman of \ A been used upon her m 

alleges as '’‘olenct has ore l^^^^ 

I consequence of be made out 

requires a veij s i . = 2 .. bar his riuht to 

(a^nnst Imsbam tobm hi 

I relief from the m< 1 o . violence 

that he has f f iLw to be 

rSrth:g^"oLltb^th^was,i^^^^^^^^ 
IffinorbS^: Fors,th r. Forspth, 

L. T. 263. 
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? “Eil 

whteirtbe\1Sef^^^^ 

r-hild and all her right to alimony, in consideia- 
husband. aware that his wife 

s ST-o'nrrv i” — « i 

his marriage Held, that, as the cruelty on the 
! f rf fii? hiisbmid was not of such a nature as 

iCiEEi. tSEV t. 

! and as the deed of release was executed by the 
1 wife with her eyes open, 

' be refused the relief pra^md, and that^a dec et 
nisi should accordingly be 
favour. Badham v. Bitdluim, 62 L. 1. 603. 

■M[arriae-e before Decree Absolute in former 
S “ by p! itl^r-No Intervention by ftueen’s 
P^ctor-Decree Abeolute-Pnrther Ceremony 
of Marriage with Second Wife-Adultery- 
Eelief not Barred.]-In 1S78 the husband 
obtained a decree nisi against^ Ins fust wile 
Before decree absolute he married the present 
respondent. The queen’s proctor “ot opposing 
the clecree was afterwards made absolute. 11 c 
petitioner and respondent subsequeiith went 
through a fresh ceremony of marriage .-—Held, 
u mn n petition by the husband, that ho was 
entitled to have this marriage dissoh-ed Pj ^.ison 
of his wife’s adultery, and that his claim to 
relief was not barred by reason of his mlulteiy 
committed prior to the final dissolution of the 
first marriage. Styles v. Styles 62 L. 1. “re- 
As to practice on petition alleging adultery, 
see col. 862. 

To. Adultery of Husband coupled with. 

Cruelty or Desertion. 

Bigamy with Adultery of Husband.]— Quaere, 
whether a husband’s bigamy condoned by the 
wife would be revived by his subsequent inaritai 
misconduct, so as to found a sentence of ctis- 
solution of marriage. Farness v. 

Sw. & Tr. 63 ; 29 Jj. J., Mat. 133 ; 2 L. i. 439, 

In a suit for a dissolution of marriage on the 
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ground of bigamy with adultery, there should be 
proof of adultery and bigamy with the same 
woman. Proof of a bigamous marriage with 
one woman and of adultery with another is not 
sufficient. Horne v. Horne, 2 Sw. & Tr. 48 : 27 
L. J., P. 50. 

A., being only sixteen years of age, was pri- 
vately married to B., aged thirty-six, without the 
consent of her family. On its being discovered 
that B. was an unsuitable husb?ind for her, A. 
was removed to the continent, and never saw him 
again. He made no attempts to procure cohabi- 
tation with her, and subsequently contracted a 
bigamous marriage Held, that there had been 
a reasonable excuse for the separation, and the 
marriage dissolved on the ground of B.’s bigamy 
and adultery. Bit Terreaux v. Bit Terremix, 1 
Sw. & Tr. 555 ; 28 L. J., Mat. 95. 

' Abroad.] — Two natural-born English 

sub j ects were married in E ngland. The husband 
afterwards -went to America, became domiciled 
there, and there committed bigamy and adultery ; 
the wife petitioned for a dissolution of marriage. 
The citation* and a copy of the petition were per- 
sonally served on the husband in America, but 
he did not appear : — Held, that notwithstanding 
the husband’s change of domicil, the court had 
jurisdiction to dissolve the marriage. Bech v. 
Been, 2 Sw. & Tr. 90; 29 L. J.. Mat. 129; 2 L. T. 
548 ; 8 W. B. 666. 

To establish bigamy as a ground for the sen- 
tence of the court, there must be proof of such 
a ceremony as, but for the former marriage, 
would constitute a valid marriage. If the 
bigamy relied upon took place abroad or in a 
colony, it will be necessary to give formal proof 
of the marriage law of that country or colony. 
Bnrty, Burt, 2 Sw. & Tr. 88 ; 29 L. J., Mat. 188 ; 
2 L. T. 489 ; 8 W. B. 552. 

Condonation of Cruelty.] — To a suit by a wife 
for dissolution of marriage on the ground of 
adultery, coupled wdth cruelty, condonation of 
the cruelty is no bar. Bempster v. Bemjyder, 2 
Sw. & Tr. 438 ; 31 L. J., Mat. 20 ; 8 Jur.(N.s.) 
44 ; 5 L. T. 433. 

Where it is necessary for a petitioner in a suit 
for dissolution of marriage by reason of cruelty 
and adultery to establish two points, in order to 
obtain the prayer of the petition, the court will 
not, even if dissatisfied with the verdict of the 
jury on one point, send that down for a new 
trial, because if a different verdict was found on 
that point, it would not be sufficient. to ground 
the relief prayed. Fitzgerald v. Fitzgerald, 10 
L. T. 510. 

Adultery subsequent to Separation.] — A wife 
obtained a decree of judicial separation on the 
ground of the husband’s cruelty, and continued 
to live separate from him, and he subsequently 
committed adultery, and upon proof of such 
adultery, and of the decree for judicial separa- 
tion, the court made a decree nisi for the disso- 
lution of the marriage. Bland v. Bland, 35 
L. J., Mat. 104 ; L. B. 1 P. 237 ; 15 W. B. 9. 

After a decree of divorce a mensa et thoro 
against a husband for cruelty, the wife sued for 
dissolution of the marriage, on the ground of 
adultery committed by him while separate; — 
Held, that she was entitled to a decree of divorce 
a vinculo matrimonii. BitchiG v. Bltehle, 4 
Macq. H. L. 162. 

A wife, who has obtained a decree of judicial 
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separation by reason of her husband’s adultery, 
may afterwards institute a suit to dissolve the 
marriage on the ground of her husband’s adultery 
committed subsequently to the decree for judicial 
separation, coupled with his cruelty to her during 
the cohabitation. Green v. Green, 43 L. J.. Mat. 

6 ; L. B. 3 P. 121 ; 29 L. T. 251 ; 21 W. B.‘824. 

Virginity of Wife — ^Adultery of Husband.] 
— A, and B. were married in 1845, and lived 
together till 1853. In a suit brought by A. 
against B. for adultery, B. pleaded her virginity 
and recriminated. A. admitted he had not 
consummated the marriage, and the medical 
evidence proved the virginity : — Held, that B. 
was not guilty of adultery, and entitled to 
a separation on the ground of his adultery, which 
Avas proved. Hxtnt v. Hunt, 4 W. B. 356. 

Cruelty — Want of Self-control.] — A wife 
charged her husband with adultery and cruelty. 
The cruelty consisted chiefly in acts not of 
great violence, but showing a want of self- 
control on the part of the husband when 
intoxicated, and of indignity : — Held, sufficient, 
coupled with adultery, to authorise the court to 
dissolve the marriage. Waddell v. Waddell, 2 
Sw. & Tr. 584 ; 31 L. J., Mat. 123 ; 8 Jur. (K.s.) 
623 ; 6 L. T. 552. 

Adultery of Husband coupled with Desertion 
— Orders to contribute to Wife’s Support.] — A 

husband deserted his wdfe, and cohabited with 
another woman. On two occasions he was taken 
before magistrates, and compelled to contribute 
to her support ; — Held, that, nevertheless, she 
was entitled to a dissolution of her marriage by 
reason of her husband’s adultery, coupled with 
his desertion. Oliver v. Oliver, 5 Jur. (N.S.) 606. 

Desertion — Must be against Will of Wife.] 

— In a suit by a wife for dissolution of marriage, 
on the ground of adultery and desertion by hei\ 
husband, it appeared that the parties were 
married in 1848, and that shortly afterwards the 
husband became drunken and dissipated, and on 
many occasions ill-treated her. In 1852 he sold 
off part of their furniture to buy drink, told his 
wife that she might go on the streets for a living, 
and then left her, telling her that he w^as going 
to leave B., where they resided, and that she 
would never see him again. He then left B., and 
was absent some years. The wife stayed in the 
house a fortnight after her husband had left her, 
and then removed, and took up her abode with 
her sister, who lived in B., with whom she after- 
wards resided by maintaining herself, without 
ever receiving any assistance from her husband. 
She made no inquiries after him until 1858, when, 
having discovered that he was living with 
another woman at B., application was made to 
him on her behalf to do something towards her 
support. He refused. It did n6t appear that 
the husband knew where his wife resided after 
he left her. The court refused to decree a 
dissolution of marriage, holding that desertion 
was not proved, as there was no evidence that 
when the parties separated the husband went 
away against the will of the wife, but, on the 
contrary, it appeared highly probable that they 
parted by mutual consent. Smith v. Smith, 1 Sw. 
& Tr. 359 ; 28 L. J., Mat, 27 ; 7 W. K. 382. 

— - No Attempt to see Wife. ]‘~In 1856 a 
husband having obtained an appointment in the 
Commissariat, left England and his wife for . 
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husband and 


China. During his absence 

to her ill affectionate terms, expiessed regicr i 

SliHiSc "is E 

S?.. unnoh tS in China because he was miser- 41 L 
at home In 1859 he returned to England, 

Sntlnued to press wife for money but 
no address, and made no attempt to see 1 e 
hev friends. Adultery was proyed Held tnat e i 
the wife was entitled to a dissolution of he « 
marriage by reason of the adultery, ^ov 

renee^ 2 »\v. So ii. aj. w.j 

(N.S.) 972 ; 6 L. T. 5o0. 

i™prisoiimeiitofHu8baiid.]-A.,onthe4th On 

of October, 1854, deserted his ""ife without reason- p^t 
on n chnrtre of felony, and was subsequently con- sup 

Sf' sonars » 

Ihe itlth of Noyeniber, 1850, he was twice im- Eel 

St the sltt for tnetet |yrW ritl 

facts having been proved in a suit 1^3 D ' | 
r>r.nunonced before the expiration of the t^erm oi 
“servitude, for a disUtion of W, 

the eround of adultery and desertion .—Helcl, 
that^he husband had been guilty of desertion 
for two yearn and upwards. A.tr^e v. JUtrope, su 
29 L. J., Mat. 27. is 

Condition Imposedby Wife as to Benewal de 

of Cohabitation. ]-~A husband in 1 Sol ^ 

wife and never afterwards lived with her or con- L 

tributed to her support, g, 

ally and at an interview in I80-I: ttie viic y 
offered to renew cohabitation, provided he /■ , 

ah^ up gambling and drinking. He refused to t 
do soVnd only twice went to her again, on one s( 
occasion asking her to sign a pape^ the q 

not to trouble him any more. Pnoi Hie v ite s q 
conditional offer to renew cohabitation, he had t 
formed an adulterous connection with anothei r 
woman, with whom he continued to live refus- c 
ing ill 1858 to leave her, and stating Hiat lie had t 
washed his hands of his wife, and would have no t 
Tnore to do with her :-Held, that though the 
wife had annexed a condition to a renewal of 
cohabitation, the refusal of the husband to 
abandon his bad habits, when viewed m con- , 
nection with the other facts of the case, amounted 
to desertion from that time. Gilson 1, Gibson, 
29 L. J., Mat. 25. 

Desertion by Wife.]— Judicial separation de- 
creed by reason of the wiWs desertion of her 
husband for two yeare “PJ'f' . 
reasonable cause. Millar y. MUlar, 8 i . 4J. lb I , 
32 W. K. 95. 

Desertion completed after Commencement of 
Suit-Amendment of Petition.]— Where an un- 
defended suit (in which no appearance had been 
entered on hehalf of the r«pondent) tor dis- 
solution on the ground of the respondents 
adultery and cruelty, was part heard, and the 
court was satisfied with the evidence adduced on 
behalf of the petitioner in confirmation ot the 
charge of adultery alleged against the respondent, 


hut adjourned of 

*rt1ra^^ amend the 

cruelty . the co g , desertion ; the 

petition by add complete at the time 

requisi e , . V application, not having 
of the tn subsequent to the filing of 

SS^n in the suit. ^Kettlei^ell v. KeUleicell, 

41 L. T. 737. See col. 7o0. 

Wife’s Petition withdrawn at Hearing— I'resh 

Petition S after Delay.]- The respondent 

Petitioii i January, 1877, 

eloped with a M ss ^ 

mTfhrSwI a' petition for divorce on the 

X to e 12th rf ^ 

■ - 

i spoSnt had ^teV« ®““8ly;°X?e w^s 
r SVfliviifg with Miss S. when the copy petition 

i fr£!^T^3H?29 

,n W. E. so’. 


Cruelty, and not Adnltery, Proyed.]-In a 
suit for ^Bsolution of marriage on the g™md of 
cruelty and adultery, if one of the charges only, 
is established, the petitioner is entitled to a 
cL«eS jucli’cial ^®Pa™tion without t^ — 
of the respondent. Brom^ld v. Bt omJieM, 4i 

^■/n f s^ for^diMolution' by a wife on the 
sroLl of her husband’s adultery and cruelty, 
the husband’s cruelty only was established, and 
I the court granted the wife a decree of judicial 
; senaratilr notwithstanding that she had been 
r nroved guilty of adultery. The husband subse- 
- oSv^ouiit for a revemal of the decree on 

i tiie ground "that the wife’s adultery barred her 
rMit to relief. The court, on a review of the 

. S?cumst.ances, rescinded the decree 
1 the petition, hut intimated an opinion th'it adnl 

ii '^"’xhe court refused to grant a decree of jndicial 
u separation on the ground of the husbands 

’ crLlty where the wife had committed adultery, 
heing^of opinion that she did not require the 
„ protection of the court. Ih , 

As to alleging adultery in petition,, See col, 

nf 862. 


3. What constitutes Cbueltt. ■ 
a. In Husband. 

Bodily Injury or Beasonable Apprehension 
thereof.]— Bodily injury, reasonable^ apprehen- 
sion tlieieof, or injury to health, are f ®?|’^ 

tests of legal cruelty. Tmnhim v. BimiUns, 1 bw. 

* When a question of cruelty comes before a 
jury as a ground for judicial separation, the jury 
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'is to determine, not only whether the acts com- 
plained of were done, but whether they consti- 
tute legal cruelty. J/;. 

To entitle a person to a decree' of judicial 
separation on the ground of cruelty, the acts 
relied on must be of such a nature as to show 
that further cohabitation is unsafe ; there must 
be proof of ill-treatment and bodily injury, or of 
n, reasonable apprehension of such bodily injury. 
€urtu V. Curtis., 1 Sw. & Tr. 192 ; 27 L. J., 
Mat. 73. Affirmed, 28 L. J., Mat. 55. 

Whatever may be the cause or motive of a 
husband’s misconduct, the wife is entitled to the 
protection of the court, if cohabitation is ren- 
dered unsafe, unless she is herself greatly to 
blame. Ih, 

A decree of judicial separation, on the ground 
of cruelty, will not be granted, unless the court 
is satisfied that further cohabitation is unsafe. 
.Smallwood v. Smallwood^ 2 Sw. & Tr. 397 ; 31 
L. J., Mat. 3 ; 8 Jur. (N.s.) 63 ; 5 L. T. 324 ; 10 
W. R. 65. 

Where the evidence showed that a wife had 
reasonable ground for apprehending personal 
violence if slie returned to live with her 
husband : — Held, that she was warranted in 
presenting her suit, though one object might 
have been that she might have access to her ; 
oliildren. Cooke v. Cooke. 3 Sw. & Tr. 126 ; 32 ^ 
L. J., Mat. 154 ; 9 Jur. (K.s.) 754 ; 8 L. T. 644 ; 
11 AV. R. 957. 

Continual quarrels between husband and wife, 
caused by his acts of adultery, and leading to 
violence of demeanour, and occasional acts of 
violence on his part, including mental and bodily 
suifering in the wife, amount to cruelty. Kuujlit 
V. Knight^ 4 Sw. & Tr. 103 ; 34 L. J., Mat. li2 ; 
11 Jur. (N.s.) 568 ; 11 L. T. 252. 

A wife is not entitled to a decree for a divorce 
a mensA et thoro on the ground of cruelty of 
her husband, unless it is proved by reliable 
evidence that he has treated her with violence, 
physical or moral, dangerous to her life or health, 
so that cohabitation is for her unsafe ; and 
further, that her troubles are not owing to mis- 
conduct of her own. M'Keever v. 2I'Keever, Ir. 
R. 11 Eq. 26. 

If force, whether physical or moral, is syste- 
matically exerted by a husband to compel the 
submission of his wife, in such a manner, to such 
a degree, and during such a length of time, as to 
break down her health and render a serious 
malady imminent, it is legal cruelty, and she 
will be entitled to a judicial separation. KelUj 

V. Kelly, 39 L. J., Mat. 28 ; L. R. 2 P. 59 ; 22 
L. T. 308 ; 18 W. R. 767. 

Cruelty is in its character a cumulative charge, 
it must be sustained and evince a continued 
want of self-control, and it must be referable to 
permanent causes so as to endanger the future 
safety of the wife’s person or health. AVhere the 
charges -were confined to three days alone of a 
cohabitation of three years, the court held that 
4he legal offence of cruelty had not been com- 
mitted. Plowden v. Plow 'den, 23 L. T. 266 ; 18 

W. R. 902. 

The essential feature of cruelty (such as, when 
coupled with adultery, will entitle a wife to a 
divorce) is, that there must be actual violence of 
such a character as b:) endanger personal health 
or safety, or there must be a reasonable appre- 
hension of it. Milford v. Milford, 37 L. J., 
Mat. 77— H. L. Affirming, L. R. 1 P. 295 ; 
36 L. J., Mat. 30 ; 15 L. T. 392 ; 15 W, R. 
319. 


Single Acts of Violence.]— A single act of per- 
sonal violence by a husband towards his wife, 
not producing any considerable injury to the 
person and not repeated, is not, although un- 
warrantable, sufficient to found a decree of judi- 
cial separation. Smallwood v. Smallwood, 2 Sw. 
& Tr. 397 ; 31 L. J., Mat. 3 ; 8 Jur. (n.s.) 63 ; 5 
L. T. 324 ; 10 AV. R. 65. 

But where one act of violence is of such a 
character as to found a reasonable apprehension 
of farther violence in case of cohabitation, the 
wife is entitled to the protection of the court. 
Beeves v. Beeves, 3 Sw. & Tr. 139 ; 32 L. J., Mat. 
178; SL.T. 174; 10 AV. R. 111. 

AVheu the evidence of actual violence used by 
a husband towards the wife is not sufficient of 
itself to warrant a decree on the ground of 
cruelty, the court will take into consideration 
his general conduct towards her, and if this is of 
a character tending to degrade the wife, and 
subjecting her to a course of annoyance and in- 
dignity injurious to her health, will feel itself at 
liberty to pronounce the cruelty proved. Swat- 
man V. Swatman, 4 Sw. &: Tr. 135. 

AVhere a husband threatened to cut his wife’s 
throat, but did not accompany the threat with 
any act of violence, and subsequently, after co- 
habitation had ceased, broke into the house in 
which his wife was living, and kicked through 
her bedroom door : — Heki, that these acts did 
not amount to legal cruelty. Brown v. Brown, 
14 W. R. 318. 


Acts of Violence under Cerebral Excitement.] 

— Acts of violence committed under the infiiience 
of an acute disorder, such as brain fever, where, 
the disorder having been subdued, there is no 
danger of their recurrence, would not be a 
ground for a decree of judicial separation. 
Aliter, if the result of such disease is a new con- 
dition of the brain, rendering the person liable 
to ungovernable fits of passion, which would 
make further coh.abitation dangerous. Curtis v. 
Curtis, 1 Sw. & Tr. 192 ; 27 L. J., Mat. 73. 

A husband for many years led a life of gross 
intemperance, and on various occasions, appa- 
rently whilst suffering from delirium tremens, 
treated his wife with cruelty : — Held, that as 
she could not return to cohabitation without in- 
curring great peril of a renewal of the bodily 
injuries before inflicted on her, she was entitled 
to a decree of judicial separation. Marsh v. 
Marsh, 1 Sw. &Tr. 312 ; 28 L. J., Mat. 13 ; 5 Jur. 
(N.S.) 46 ; 7 AV. R. 129. 

AVhen acts of violence towards a wife were 
proved, and at times a state of cerebral excite- 
ment arising from the fatigues and anxieties of 
business connected with some of the acts of vio- 
lence : — Held, that renewed cohabitation would 
be attended with such a liability to the recur- 
rence of ungovernable passion and cerebral ex- 
citement as would make cohabitation unsafe to 
the wife, and that she was, therefore, entitled to 
a decree of judicial separation. Martin v. Mar- 
tin, 29 L. J., Mat. 106 ; 8 AV. R. 367. 


By Insane Person.] — But cruelty com- 
mitted by an insane person is no ground for a 
judicial separation. Hall v. Hall, 3 Sw. & Tr. 
347 ; 33 L. J., Mat. 65 ; 9 L. T. 810. 


Habitual Drunkenness.] — Drunkenness, even 
when accompanied by acts of considerable vio- 
lence, is not a substantial ground for a decree of 
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judicial separation. Scott Scott, 29 L. 

court will not grant a decree of jixdicial 1 

sejaration to proteo* ® ^XlTatria^rnoi- x 
v^^anl finer from ail ill-assortecl mauiat^t., nui 

from the destruction of doxnestic comfo^^ causey ^ 

by di'Tinlvenness. Iludsori y. Jluchon, ^ 

^’'But^’a^wOTnan^hy knowingly -J h 

drLtord does not take all rists from drunke . 

’"^OnWSStonoforMltyVthecim^^^^ 

drnJ^m^k'sSulw^ 

ItiThXSL oFS; and 

violence will be “ “““"Jef W 

cumulative 173 . 3pL.J.,Mat. 

^^riXX(n:)8tXl2L.T.824;l^ 

^®Whie a liusband prayed 

01 that it wild be unsafe for her to return to 
cohabitation, and decreed restitution of con]u„. 
rights. Buxton v. Buxton, n L. Iv., U. i J. 


Neglect and Insult.]— No general rule caii be 
laid cfown as to what amount of mere m™Us oi^ 
offensive conduct on the pait of a h ‘ _ 
towards a wife— in the absence of acts of physi- 
cal violence— will amount to cruelty, so as to 
entitle a wife to a decree of dissolution of mai- 
riS on the gi-ound f 

Beaucltrli v. Becmclerl, 60 L. J., I • 20 , - J 

P 1 SO * 64 Ij. T. 35 — C. A. i . t, 

’ Neglect, coldness and insult, whereby the 
netitioner’s health was injured and entirely gave 
wav and a continiianoe of which would, accoid- 

inv’to the medical evidence, have prodiioal 
iuelancholia :-Hcld, to constitute legal criiel|. 
Wuhncsley^'. Walmedcy, 1 R. -'>29 , OJ L. 1. 1.>2. 


■WIDE — Divorce. 

ih. “S,;f '.c « 

him he Peshed hei weP the sole act of 
but was not hint in - health of the 

S.M 

IS 

wifp was fond of her husband, and boie with 
^n^ndXas carrying cm an adiiltevous inter- 

: SEs;.ES&2ia£FiTiEr 

' riao-e on the ^nnunds of cruelty and adiilteiy . 

: Held, that the petitioner entitled o a deciee 

nisi for divorce. 't p' 18 - 

£ followed. Betlmm v. Betliune, bO L. J., 1 . lb , 

1 ri80l1 P 205 ; 6B L. T. 2o9. , 

i Imlifierence nealoet. aversion to a wife s 
^ society Xd cekation of matrimonial intercourse, 
i. without personal violence or words 
s though the husband may be carrying on an 

5 Sr SS” tUfSv« 

Till’ Tit s.*) 6t)b ; 12 L. i. 712. 
le lse«’lect, silence, shuiiiiing the vdfe s company, 
0 ? and declarations by the husband that he will 
ul never cohabit with her, do not constitute that 
d- criicltv and maltreatment in respect of which 
to the law would grant to the wite a divorne a 
u- mensa et thoro. Paterson v. Paterson, 3 H. L. 

personal violence, or the 
menace of it, is not the only ground of mal- 
jhe treatment in respect of winch such a divoice 
ive will be granted. Ih> 


Degrading Treatment— Isolated Acts M Phy- i 
Bioat^olenoe condoned Years before-Deed of 

Separation not a Bar.]-lJpon a petition by the 

wife for dissolution of her marriage on the < 
Xunds of cruelty and adultery , where the only ■ 
acts of phvsioal violence had long since been 
c“ndouecl:-Held, that wilfully depriving the 
wite of her proper position in the household, 
novlecting her, degrading her to the level of a 
sen-ant, and comiielling her to do the menial 
work of the house and to take her meals and to 
sleep apart from the rest of the household, was, 
ill itself, cruelty which would entitle the wife to 
relief ; and, although the wife had_ lived apart 
from iier husband under a deed of separation, 
when coupled with adiilteiy on . the part of the 
husliand, entitled the wife to have^her marriage 
dissolv&l. Auhowrg v Mihmrg, i2 L. 1. -Jo. 1 
And see Vaildell v. MaddeU, col. 738. 

Expressions of Hatred and Loathing.]— The 
husbaiid, from the time of the marriage, re- 
peatedly refused to occupy the same room with 

his -wife saving that ho lo.athed being- with hoi 
Satoi ttie light of her ; ho told her that her 
pXencomaclo & life a hell.. On one occasion 


Undue Attention to Servant causing /Wife s- 
Jealousy.]— On a wife’s petition for judicial 
separation by reason of IjC'' . '™*^and s cruelty 
towards her, certain acts of violence on his pait 
beino- admitted, which took place in disputes 
between the parties arising, at least in part, out 
of the wife’s jealousy of a maidservant, the 
court took into consideration the position in. 
which the wdf e w^as placed in the tamily^ by 
reason of any authority or control exercised 
over her by the servants by the direction of the- 
husband, and the state of the wife s feelings- 
arising from reasonable suspicions ot undne- 
familiarity betw^een the husband and a maid- 
servant. Anthony v. Antlurny, 1 bw. ^ Tr. 534. 


Spitting in Wife’s Pace.] -Spitting in a 
wife’s face, accompanied, w-itli pushing, and drag- 
giiio' her about a room, and the admission by the 
husband that he had once slapped her face, is- 
sufficient for a divorce by reason of cruelty, 
iSanndeJ’S v. Saunders, 1 Rob. Ecc. , 

Spitting in a wife’s face, combined w’ltn otner 
acts of violence, constitutes cruelty. ^ A test ot 
injuries, such as spitting in. the face, is the sense- 
inwffiich they are received. If not resented at 
the time, less w’cight w'ill be attached to the 
charge when brcaigbt forward. WaddeU 
Waddell, 2 Sw. & Tr. 5S4 ; 31 L, J., Mat. 123 
8 Jur. (R.S.) 023 ; (> L. T. 552. 


HUSBAND AND WIFE— Dit'orce. 


Causing Insult to Wife.]— When a husband i jury could argue wdth reason, first, to the charge 
assaults His wife in the street in such a manner of knowledge, and through that to the charge of 
as to induce a passer-by to believe her to be and wilfuhiess. II, 

to treat her as a prostitute, although he has in- Held, thirdly, that the verdict of the jury 
flicted no personal injury upon her, yet he is having, in absence of such actual or scientific 
guilty of cruelty. Milnei' v. Milner^ 4 Sw. & Tr. proof, been for the wife, the husband was entitled 
540; 31 L. J., P, 1.59. to anew trial, the wife’s costs in the previous 

trial being first paid by him. Ih. 

Constructive Cruelty.] — It is an essential el@^ Weight given by the court to a wife’s evidence 
ment of constructive cruelty to children that the of unnatural connection had or attempted to be 
acts should be done in the presence, and so had with her by the husband, and to evidence 
•tlirectly shock the sensibility, of the injured parent, tending to prove the existence of gonorrhcea, and 
Mamiing^. Manning (J Eq. 417 ; 7 id. 520. of its wilful communication by husband to wife. 

Acts of cruelty towards children committed in N. v. A5, 3 Sw. & Tr. 234 ; 9 Jur, (N.S.) 1208 ; 
the presence of the mother may amount to 9 L. T. 265. 

-cruelty to her. Suggate v. Suggate, 1 Sw. & Tr. But. in an undefended suit the court refused to 
4vS9 ; 28 L. J., Mat.' *46 ; 5 Jur. '(N.s.) 127. admit evidence that the respondent had infected 

A husband constantly abused and swore at his the petitioner with the venereal disease, there 
wife, and refused to provide delicacies ordered being no allegation in the petition that cruelty 
her doctor. He also used threats towards of that nature had been committed, although 
her, and on several occasions wantonly beat her there was a general charge of cruelty. St^ulres 
child in her presence : — Held, that such conduct v. Squire^}, 3 Sw. & Tr. 541 ; 33 L. J., Mat. 172 ; 
did not constitute legal cruelty, it not appearing 10 Jur. (n.s.) 756 ; 12 W. R. 1028. 
that the wife had sufiered in health in conse- A husband’s state of health must be within 
quence of it, or been apprehensive f(.>r her per- his own knowledge ; therefore, if he is charged 
•sonal safety. i7/vv/(!. v. ii/rc/z. 42 L. J., Mat. 23 : with having communicated to his wife a loath- 


28 L. T. 40 ; 21 W. R. 163. 

Semble, that the wanton ill-treatment of a 


some disease, and being a competent witness, 
does not come forward to assert his ignorance, 


■chikl in the mother’s ‘[jresence and for the pur- the court will hold the charge of wilful infection 
pose of giving her pain, would, if carried to such established. Brown v. Brown, 35 L. J., Mat. 13 ; 


an extent as to afiect the mother’s health, con- L. II. 1 P. 46 ; 11 Jur. (N.s.) .1027 ; 13 L. T. 645; 
stitute legal cruelty. Ih. 14W. R. 149. 

If a husband, knowing that he is in such a 

Maltese Law.] — By tlie law of Malta state of health that by having connection with 

gnievous wrongs (ingiurie gravi) are grounds for his wife he will run the risk of communicating 
judicial separation, though they may not amount the venereal disease to her, reckle.ssly has cen- 
to cruelty such as would entitle to separation by nection with her, ami thereby communicates the 
E nglish law, being moral wrongs and not iihysical disease to her, he is guilty of cruelty. Boardman 
injuries. Sant v. Sant, 43 L. J., P. C. 73 ; "L. R. I v. Boardman, L. 11^1 P. 233 ; 14 W. R. 1024. 

5 P. C. 370 ; 30 L. T. 415 : 22 W. R. 713. j 

Semble, that cruelty to children comes under j Unnatural Practices.]— A wife’s evidence of 
the head of “ ingiurie gravi.” Ih. j unnatural connection had, or attempted to be 

I had, with her by the husband, is not Hufiicient to 
Communication of Disease.]— In support of a | establish such a chaise. M v. Al, 3 Sw. Tr, 
-charge of cruelty, evidence was given that the 5 ^ 1203 ; 9 L. T. 265. 

wife was infected with disease, and that she had „ 

not been tmehaste before marriage or unfaithful wiie. 

after it ; but there was no evidence, beyond the Personal Violence.] — A husband will be en- 
presurnption arising from the state of the wife, titled to the protection of the court where the 
that the husband had ever sulfered from the wife’s passions, from whatever cause, are so little 


disease. The husband positively denied that he under control that she is in the habit of using 


-ever was diseased. The jury found that the Ims- personal violence to her husband, from which 


band was guilty of cruelty : — Held, that there habit he may be in danger of bodily injury, 


was not sufiicient evidence to support the verdict. 
Morj)Iiett V. Morphett, 38 L. J., Mat. 23 ; L. R. 1 
P. 702 ; 19 L. T. 801 ; 17 AV. R. 471. 

To a husband’s petition for restitution of con- 


tbough no actual serious injury has been inflicted. 
White V. White, 1 Sw. Tr. 591 ; 6 Jur. (N.s.) 
28 ; 1 L. T. 197. 

Though the physical effects of a wife’s violence 



jugal rights the wife pleaded cruelty, viz. the may not generally be so serious to the personal 
wilful communication of an infectious disease, safety of the husband as the effects of his violence 
The husband denied the charge, and on examina- towards her, jmt the moral result of the wife’s 
tioii by medical men no trace of disease could be violence to all the proper relations of married life 
found upon him : — Held, first, that it devolved is so serious that the court will interfere, and not 
■upon the wife to establish afiirmatively that her drive the husband to the necessity of meeting 
liusband having the disease himself, knew, either force by force. Plcliard v. P'lcJiard, H Sw. & 
from medical advice or from the obvious character Tr. 523 ; 33 L. J., Mat, 158 ; 10 Jur. (jsr.s.) 830 ; 
-of the symptoms, that he had a disease, that it 10 L. T. 789 ; 13 W. R. 188. 
was an infectious disease, and that it existed in Where a husband petitioned fox* a judicial 
such a stage and form that connection with his separation on the ground of cruelty, consisting 
wife was at least distinctly dangerous. Ib. of acts of personal violence by the wife, the 
Held, secondly, that in the absence of actual court, although it appeared that the husbantl’s 
proof of the existence of disease in him, it was safety was not cndangeretl, granted a decree on 
incumbent on the wife, in the medical evidence the ground that by refusing to act in such a case 
adduced in support of her charge, to lay the it would impose on the husband the necessity of 
foundation for a scientific conclusion which should meeting force by force. Forth v. Forth, 36 L. J., 
take the place of such proof, and from which the Mat. 122 ; 16 L. T. 574 ; 15 W. R. 1091. 
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Constnictive Cruelty — To Child.] — The doctrine 

of constructive cruelty is confined to crises ot 
cruelty practised by a husband upon the children 
in the presence of their mother, and ought not to be 
applied to cases of mere neglect, nor where the 
wrongdoer is the wife. Cruelty must amount to 
violence, physical or moral, endangering per- 
sonal health and safety, and cruelty practised by 
a mother towards a child in the absence of the 
father, is not legal cruelty by the wife to the 
husband. Suggate v. Suggate, 1 & Xr. IbJ , 

28 L. J., Mat.' 46 ; 5 Jur. (N.s.) 127. 

Mala fide Persistence in Palse Charges— 
Unnatural Offence.] — The persistence m a 
false charge of having committed an unnatural 
criminal offence, made by word of uioiith and 
in writing by a wife against her husband, is 
not, even ivhen the charge is not believed by 
the wife to be true, such cruelty as entitles the 
husband to a decree for judicial separation. 
illKMell (Earl) v. EmMeJl ( Comdex'), 66 L. J ,, 1 . 
122 ; [1897] A. C. 395 ; 75 L. T. 249 ; 61 J. 1. 
756-H.L.(E.) . . 

A wife persisted in bringing against her hus- 
band by word of mouth, and in letters written to 
members of his family and others, a charge oi 
having committed an unnatural offence, the 
charge not being true nor believed by her to be 
true':— Held (dissentiente Kigby, L.J.), that she 
had not been guilty of such crUGltj^ as would entitle 
the husband to a decree for judicial separation. 
Held also, by the ivhole court, that . desertion ot 
the wife by the husband, in the circumstances 
ivas not desertion without cBUse entitling her 
directly to a decree for judicial separation ; and 
that since the passing of the Matrimonial Causes 
Act, 1884 (47 &48 Yict. c. (58), the court was not 
bound, on refusing the husband’s claim for 
judicial separation, to grant the wife a decree for 
restitution of conjugal rights, and thus enable 
her to obtain a decree for judicial separation in- 
directly under s. 5 of that act. S. <7., 64 
L. J., P. 105 ; [1895] P. 315 ; 73 L. T. 295 ; 
44 W. B. 213— C. A. 

As to alleging in petition. See col. 863. 

4. AVhat constitutes Desertion. 

SO & 21 Viet. c. 85, s. 16, is not Eetrospective.] 

—A husband, in 1 833, deserted his wfife without 
cause. They never afterwards lived together. 
In 1850 the wife rejected an offer made to her by 
the husband to live with her again : — Held, that 
the wife was not entitled to a judicial separation 
on the ground of “ desertion without cause for I 
two years and upwards,” within 20 & 21 Viet. c. 
85, si 16, as that section had not a retrospective 
operation, and that there had been no desertion 
since that act passed. Brookea v. Eroohea, 
1 Sw". k Tr. 326 ; 28 L. J., Mat. 38 *, 7 W. B. 
143. 

Pacts constituting, Vary.]— The facts wdiich 
constitute desertion, as ground for a decree, vary 
with the circumstances and mode of life of the 
married persons. So long as a husband treats his 
wife as a wife, by maintaining such degree and 
manner of intercourse as might naturally be 
expected from a husband of his calling and 
means, he cannot be said to have deserted her. 
Will'idms V. 3 Bw. & Tr. 547. 


Must he for Two Years, and against the Will 


of the Wife.'’ — A. left his home at P>irkenhead in 
r843 aml leH unanswered letters from his wife, 
tellin- him that an execution w;as m the house. 

She w”as obliged- to go into lodgings, and subse- 
^ported herself as a governess Iir 
1844 A made by letter some "vague ofiei of le 
SgC in 1848 wrote, bidefing farewell 
forever —Held, that there was awultul desertion 
of the wife in the winter of 1843-44, and no dis- 
tinct offer afterwards to find another hoine. 
Ou(lli])p V. Cudlmf^ 1 Sw. k Tr. 229 , 27 L. J., 

Where the offence of desertion without cause 
for tAvo years is once completed, the w^ite deser ed 
has, at least since the 20 & 21 Vict. 16 

came into operation, a complete to t e 

relief given by the statute, although the othei 
party may, subsequently to the two years, lia\e 
inade a bona fide offer to return 
CargiU, 1 Sw. & Tr. 23.9 ; 27 L. J., Mat. 69 , i- 
Jur. (N.S.) 764 ; 6 W. B. 870. , 

A husband, having sent his wufe to her father s 
house, together with a letter, in which he ex- 
pressed a" deteiunination never to live wuth iiei 
again, sold his furniture and proceeded to 
Australia. After an absence of seven years lie 
wrote to his wife, proposing that they should 
again cohabit together : — Held, that the offence 
of desertion having been perfected, die^wufe has 
a richt, of which she caiiiiot be deprived wuthout^ 
her concurrence, to proceed for a jiicficiiil sepaia- 
1 tion, notwithstanding a bona fide offer be subse- 
! qnently made by the husband to return to- 

'cohabitation. Ih, xi ^ 

To sustain the charge of desertion, the act 
relied on as such must have been done contmry 
to the will of the person charging ih Ward v. 
Ward, 1 Bw. & Tr. 185 ; 27 L. J., Mat. 63 ; b 

W. B. 867. ^ - 

A husband wiio, by his ill-treatment, conipcds 
his wife to separate from him, and afterwairds 
refuses to receive her again, is guilty of desertion. 
Graves v. Graves, 3 Sw. &; Tr. 350 ; 33 L. J., Mat. 
66 ; 10 Jur. (N.S.) 546 ; 10 L. T. 273 ; 12 W . B. 
1016. 

A separation wiiich w^as never acted upon, 
either as to the husband ami wife living apart, 
or as to stipulations about money matters con- 
tained in it, does not deprive the act of the hus- 
band subsequently leaving the wife against her 
will of the character of desertion. Coeh v. CocJi,, 

3 Sw\ k Tr. 514 ; 33 L. J., Mat. 157 ; 10 Jnr, 
(N.S.) 800 ; 10 L. T. 726. 

Where a husband has been guilty of adultery 
and desertion for two years and upwards, an 
offer to return to cohabitation can be no bar to 
the wife’s petition on the ground of adultery and 
desertion, the offence of desertion being complete, 
before the offer was made. Basing v. Basing, 3. 
Sw^ k Tr. 516; 33 L. J., Mat. 150; 10 Jiirh 

(N.S.) 806 ; 10 L. T. 756. 

To negative a charge of desertion it is not stim- 
cieiit that a man should merely wuite to his wife 
“Comeback,” or that he should say to a third 
party that he is willing to take her back. The 
court will look to the wBole of his conduct, and 
must be satisfied from it that wiieii he offered te 
take her back, he really intended what he said. 
Harris v. Harris, 15 L. T. 448. See Harris v. 
Harris, 31 L. J., Ma,t. 6. 

A husband wiiilst living apart from his wife^ 
under circumstances wiiich did not constitute 
desertion, suddenly broke off all communicatioii 
with her, and formed an adulterous connection 
with another w’oman Held, that these facts- 
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showed that tiie husband had resolved to abandon j Husband willing to return to CohaMta- * 

his wife, and therefore constituted desertion, tion — Questions for Jury.] — Where a husband 
Gatelmise :v. Gatehouse, 36 L. J., Mat. 121 ; L. E. professes to be willing to return to cohabitation, 

1 P. 331 ; 16 L. T. 34. 'the questions that should be submitted to the 

A husband withdrew from cohabitation and jury are whether the conduct of the husband was 
refused to return and live with his wife, unless that of a man honestly intending to resume co- 
she wrote a letter exonerating a certain lady of habitation wdth his wife ; whether he was not 
whom she had reason to be jealous. The wife, misrepresenting his real intentions in the letters 
having grounds for believing that her suspicions he wrote; and whether the real and only object. 
w’'ere-well founded, refused to comply with the of those letters wms to evade the consequences 
condition, butw^as desirous to live wdth her hus- w'hich might ensue, and to deprive the wife of 
band, and pressed him to return to cohabitation, the remLedy which she would be entitled to upon 
The husband occasionally met and corresponded the completion of the two years’ absence, 
with her, but persisted in his refusal to live wdth French- Brewster v. French- Breioatev, 62 L. T. 
her: — Held, that the denial of consortium by 609. And see Harris y, Harris, 15 L. T. 448, 
the husband amounted to desertion, and that col, 748. 

the desertion wms without reasonable excuse. « „ . «... ... ^ , 

Dallas T. Dallas, 43 L. J.. Mat. 87 ; 31 L. T. insufficient — Adjournment — Supple- 

271 . . ' mental Petition.] — In a suit by the wife for dis- 

A husband, having fallen into difficulties, en- solution of the marriage on the ground of 
listed and %vent with his regiment to Indi<a. He ^idultery coupled with desertion, the adultery 
wms afterwards discharged, ceased to correspond proved, but the evidence of desertion feu 
with his w'ife in this country, and contributed short of the required period ot two years by 
nothing to her support : — Held, that he had been several months. The hearing was adjourned, 
guilty of desertion. Jlenti/ v. JIe 7 Uy, 33 L. T. ^Avelve months afterwards the respondent 
203 . ' not having returned to cohabitation, the peti- 

tioner filed a supplemental petition charging 

Erom what Time.]— The wife petitioned desertion, on proof of wdiich the court granted a 

for a divorce on the grounds of desertion coupled decree nisi. W ood v. M ood, 57 L. J., P. 48 ; lo 


Erom what Time.] — The wife petitioned uesertion 

for a divorce on the grounds of desertion coupled decree ni 
w'ith adultery. The marriage took place in ^2. 

April, 1875, and in 1876 or early in 1877 there m™* 
w'as a temporary separation, which the petitioner - 

stated to have been on account of the respon- jy^. p 
dent’s intemperate habits. In 1877 the | ! f 


Two Years’ Besertion not complete at the 
Time of filing original Petition — Amendment — 
Eresh Petition.] — A petition presented by a 


respoMmU X^v^sa g^uml of adu tety 

marriage, finally left his wife, but they continued August 18b(:, In , une 

to correspond for some years. In oi about the *‘1! re«l'o;>cleut deserted us w-ite, aud had 


year 1884 the wife heard rmnoui-s as to her never afterwards rotur.icd to cohabitation, and ^ 
husband’s mode of life : an, I s,d,s«,ne„tlv. in s^e obtamed leaTC to amend her 


husband’s motle of life ; and subseciuenthq in 


by which latter means she was supporting herself ' Y if ^ Pi ^ 4 .- ^ 

aid child. She found he was living “with a action was not complete at he time ot filmg the 

woman, and hadchildren by her. The wife made T r “ff 

no request to her husband to return to her, or to “Pff ““ Sromd ot adultery ;-HeW, 

take her back to live with him. SubseqUtly ® obtamed by 

she returned to England, aud eventually in- f ^^23 UP D-^l 1 19 Y' 

stituted this suit, charging adulterv and desertion ,, .•> ^ ’ ’ p “ ‘ 

in and since 18S6 Held, that, although there " ’ 

was in law no desertion prior to 1883, yet the "Wilful Separation — Beasonahle Excuse — Ante- 


Wilful Separation — Eeasouable Excuse — Ante- 


desertion in and since 1886 ; and that the 


, . , , , - .... , ing upon statements made by her as to her having 

petitioner was eiititled to a decree nisi tor the ^een previously entrapped into a ceremony of 
dissolution of the marriage upon that ground, ^^arriage with a man whom she afterwards found 
coupled with adultery. Brew v. Brew, 64 L. 1. ^ living. The petitioner, soon 

^ -1 ^ .^ 11 . after his marriage, found that his wife’s state- 

A husband, m 1880, ceased to reside with, his ^ents as to the alleged bigamous marriage were 
wife on the pretence that his business compelled and that she had, in fact, been guilty of 


him to be absent, but he supplied her with 
necessaries and corresponded with her and visited 


ante-nuptial incontinence, and was in an 
advanced state of pregnancy. Still believing, 


her occasionally, und a clnld was born m however, that her former statements, as to her 
JBebruary, lS84p In January, 1884, the wire being possessed of private means, were true, the 
discovered that he had tor two years been living petitioner told her to go to her friends, and he 
with another wmmaii Held, that liis conduct never contributed to her support, and tlid iiot see 
did not amount to^ deseiliou tor tvvo years, ag^in for about seven years, being most of 
V. htirrncr, 53 L. J., 1 . 113 ; J I . I). 24o ; service. During that time, the re- 

33 >V . B. 169.. ^ spondent committed adultery : — Held, that the 

Semble, that desertion comnienced from the petitioner’s conduct did not disentitle him to 
time when his wife discovered the adultery, and Ketinedu v. Kennedy, 62 L. T.71)5. 

that after a laiise of two years from that time she 


time when his wife discovered the adultery, and 
that after a lapse of two years from that time she 
would be entitled to a dissolution of her mar- 
riage. Xh, And see coL 753. 


Adulteress brought to House by Husband 
-Wife’s Befusal to remain.]— A wife peri- 
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tioHecl for the dissolution of her marriage on the 
grounds of adultery and desertion. The parties 
were married in 1866, and in 1872 the husband 
brought to the house a woman with whom he had 
immoral relations. The wife refused to admit 
her, but the husband insisted. The wife remained 
a short time in the house, and then told her hus- 
band that either she or the woman must leave the 
house. The husband told her she might do as she 
liked, but that the woman would remain. The 
wife thereupon left, and never afterwards cohabi- 
ted with her husband Held, that the husband 
was guilty of deserting his wife. Dialihison v. 
Dlclii7iso7i^ 62 L. T. 330. 


Where Husband Lives with a Woman not his 
Wife.]—A husband left his house in England, 
with the consent and knowledge of his wife, for 
Australia, and for some years regularly corre- 
sponded with her. The correspondence having 
suddenly been broken off, and nothing heard of 
the husband, inquiries were made, when it was 
found that he had been living with another 
woman as his wife, who had borne him three 
children : — Held, that there was evidence of an 
intention to desert from the time when the in- 
timacy with the woman in Australia commenced, 
or from the time when the correspondence with 
the wife at home ceased. SticJdand v. SticMand, 
35 L. T. 767 ; 25 W. R. 114. 

The fact of a man leaving his wife to live with 
another woman does not necessarily constitute 
desertion. Ward v. Ward.^ 1 Sw. & Tr. 185 ; 27 
L. J., Mat. 63 ; 6 W. R. 867. 

A wife reproached her husband with his con- 
nection with another woman, upon which he said 
that he wished to go from her, and would rather 
be with the other woman. She said, “ Go, if you 
like, and when you arc sick of her, come back to 
me ” ; but she made him swear that he would 
return to her. He never did return Held, 
guilty of desertion. Ilar'daiid v. IlatUand.^ 32 
L. J., Mat. 65 ; 11 W. R. 373. 

Where the intention of a husband clearly was 
not to live with his wife (he was, in fact, carry- 
ing on an adulterous intercourse before and after 
marriage), the court held that it amounted to 
desertion on his part, though the wife actually 
. left the house in which they last resided together, 
and, after she was aware of the adulterous con- 
nection, refused to return unless she was satis- 
fied that such connection was at an end. Graves 
V. Graves^ 3 Sw. & Tr. 350 ; 33 L. J., Mat. 66 ; 
10 Jur. (N.S.) 546 ; 10 L. T. 273 ; 12 W. R. 1016. 

At the trial of a petition by the wife for 
divorce from her husband on the ground of 
adultery and desertion, it appeared that they 
were married in 1866, and that after four years' 
cohabitation it was agreed between them, on 
the husband falling into difficulties, that a 
house and shop should be taken for the wife, 
and that she should carry on business in a 
separate name. From this time the parties 
had never lived together, though the husband 
occasionally visited his wife, and slept with her, 
and he made her an allowance. His visits were 
always as far as possible made in secret, and 
thou^d'i his wife remonstrated, he refused to 
recommence open and avowed cohahitation. 
In 1885 the wife had reason to suspect that her 
husband was carrying on adiilterons intercourse, 
and she never afterwards cohabited with him. 
In 1888 she obtained positive proof of his 
aclulteiy, and thereupon commenced the present 
suit ; — Held, that in the circumstances there w, 


sufficient evidence of desertion for two years 
without reasonable cause by the husband. Gave la 
V. Gareia^ 57 L. J., R. 101 j 1*^ R- R* ^16 , 5J 
L T 524 ; 52 J. P. 584. And see Dime Y.Drew, 
col. 755 ; and Wy/me v. Wy7me, 67 L. J., R. 5 ; 
[1898] R. IS. 

^iWillingness toBeturn to Cohabitation.]— 

A husband may be guilty of desertion even though 
he is willing to return to cohabitation with his 
wife, if at the time he is so willing he is actually 
cohabiting with another woman. Farnier v. 
Farmer GO P. E. 245) and Garcia v. Garcia (13 
R. D. 216) followed. Fdivards v. Edwards^ 62 

l‘. j’,R-33. 

Judicial Separation.]— In a wife’s suit 

for dissolution on the ground of adultery coupled 
with desertion the adultery was proved ; and 
with regard to tlie desertion, it appeared that after 
twenty -one vears’ cohabitation it was, in August, 
1886, agreed^between the parties, who were then 
resident abroad, that the wife and the children 
of the marriage should come to live in England. 
They accordiiigly took lodgings at Bournemouth, 
and the wife pressed her husband to return 
with them, but he refused. She continued 
willing to receive him and renew cohabita- 
tion until February, 1887, when she was shown a 
letter which convinced her that her luisband 
had been carrying on an adulterous intercourse. 
Epoii this she resolved that she never would 
live with him again. He wrote several letters 
to her offering to"’ return to cohabitation, to which 
she did not reply ; but her solicitors, by her 
direction, informed him that she would never 
live with him again Held, that there being 
no proof that the husband’s offers to live again 
with his wife were not boinl fide, she could not 
treat the se^iaration on which she insisted as 
desertion by him, and that she was only entitled, 
therefore, to a judicial separation on the ground 
of adultery. Lodye v. Lodge^ 59 L. J., P". 84; 15 
R. D. 159; 63L. T.467. 


A Bar to Divorce. ]— ^A husband lived separately 
from his wdfe for many years, without making 
any provision for h,^r maintenance from his 
means, which were sufficient ; — Held, not to be 
entitled to a divorce, thougli the adultery of the 
wife was clearly proved. Sim muns' Evvo rce Bill-) 
12 CT. F. 339. 


Separation by Mutual Consent.] — A husband 
having committed several thefts, separated from 
his wife with her knowledge and consent,^ for 
the purpose of avoiding arrest. He was after- 
wards arrested aniHnqnisoned, and having com- 
mitted other thefts after his release, be was on 
subsequent occasions again imprisoned. Whilst 
he was in prison, and also in the intervals be- 
tween his imprisonments, he kept up a corre- 
spondence with his wife and made repeated en- 
deavours to induce her to return to cohabitation. 
Bhe refused, and the cohabitation was never re- 
sumed. The wife having presented a petition 
for dissolution on the ground of adultery coupled 
with desertion, the court held that there was no 
desertion, the separation being involuntary on 
the part of the husband, Toicnsend v. Townsend.-., 
42 L. J., Mat. 71 ; L. R. 3 R. 129 ; 29 L. T.254 ; 
21W. R. 934. 

Husband and wife separated by mutual con- 
sent at her instance. The husband, six years 
afterwards, made an offer to return to cohabita- 
tion, which the wife believed to be not bon§. fide, 
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and refused. There was no change in the cix*- 
cumstances which had originally led her to 
desire a separation Held, that there was no 
desertion. Cooper v. Cooper B3 L. T. 264. 

A husband, without reasonable excuse, ob- 
tained from his wife an agreement that they 
should live apart from each other, w’hicli they 
accordingly did, and she subsequently committed 
adultery : — Held, that under the circumstances 
he iiad deserted her, and that a petition by him 
for dissolution of the marriage must be dismissed. 
Dagg v. JDagg and Speake, 51 L. J., P. 19; 7 P. D. 
17; 47L. T. 132; 30 W. E. 481. 

A husband and wife were cohabiting in 
Jamaica, where the husband held an appoint- 
ment, when the wife was obliged to come to 
England in consequence of ill health. The hus- 
band afterwards, in 1851, asked her to return, 
and provided funds for her passage, but her 
health was not sufficiently re-established to en- 
able her to accept his offer. She had no further 
eommuni cation with Ihm, but in 1856 lie made 
her an allowance, whicli he continued to pay 
until 1860 : — Held, that as she had never made 
any offer to return to him after refusing his 
■offer in 1851, he had not deserted her. Keech v. 
Keeeh, 38 L. J., Mat. 7 ; L. R. 1 P. 641 ; 19 L. T. 
462. 

A husband having left his wife in. full posses- 
isioii of the family house, subsequently, and with 
her assent, visited his children there, but did not 
remain or return to cohabitation with his wife 
•or hold any communication with her : — Held, 
that this was not evidence of desertion, but 
rather of separation by mutual ari’angement. 
Taylor v. Taylor 44 L. T. 31. 

No one can desert who does not actually and 
wilfully bring to an end an existing state of co- 
habitation. If the state of coliabitation has 
•ceased to exist, whether by the adverse act of 
husband and wife, or even by the mutual con- 
•^5ent of both, desertion becomes impossible to 
either, at least until their common life and home 
has been resumed. The refusal by either, at the ' 
request of the other, to resume conjugal relations, 
•does not constitute the offence of desertion. A 
wife having reason to believe that her husband 
had been guilty of adultery, separated from him, 
.and instituted a suit for divorce, in which she 
failed. They never afterwards resumed cohabi- 
tation, and neither of them took any step for the 
purpose of bringing about a reconciliation. The 
■conduct of the husband in holding aloof from 
the wife, and making no demand of cohabita- 
tion, was held not to constitute desertion. Fitz- 
gerald V. Fitzgerald^ 38 L. J., Mat. 14 : L. li. 1 
P. 694 ; 19 L. T. 575 ; 17 W. E. 264. 


her whenever he was so inclined and had two 
children by her, the justices held that thej^ were 
precluded by the decisions in the cases of Fitz- 
geroMl v. Fitzgerald (38 L. J., P, 14 ; L. E. 1 P. 
*694), and Beg, v. Leresclie (60 L. J., M. C. 
153 ; [1891] 2* Q. B. 418), from holding that the 
■husband had deserted his wife, within the mean- 
ing of s. 4 of the Summary Jurisdiction (Married 
Women) Act, 1895. The court, after explaining 
and distinguishing the above two cases, held that 
the cohabitation was sufficient to give the 
justices jurisdiction, and remitted the case to 
them for further consideration. Ih. 


Temporary Separation for Mutual Con- 
venience — Refusal on Part of Husband to Take 
back or Maintain his Wife.] — During a tem- 
porary separation between a husband and wife 
for mutual convenience cohabitation does not 
cease and the marital relations are not altered. 
And the husband, who under such circumstances 
refuses to take his wife back again or to main- 
tain hei', may be guilty of desertion under the 
Married Women (Maintenance in Case of Deser- 
tion) Act, 1886, and liable thereunder. Clt udley 
V. Chadlvy.W L. T. 617; 17 Cox, C. C. 697— 
0. A. Affirming, 62 L. J., M. C. 97 ; 57 J. P. 790. 


Husband’s want of Means — Mutual 

Separation — Correspondence.] — A husband and 
wife agreed to separate owing to the husband’s 
inability to maintain his wdfe. They continued 
to correspond, and numerous lettex's passed be- 
tween them, ixi some of which the husband 
taunted liis wife with not getting a divorce, and 
said it, was cruel of her and her friends to 
fetter” him. He also made frequent requests 
for pccuniaxy assistance. The wife offered to 
return to her husband wlien he informed her 
in one of his letters that he was ill, but he 
wrote and infused her. The husband’s letters 
ceased in July, 1885. The wife wrote four times 
in answer to the last letter from him, but 
received no reply. She subsequently made iii- 
qiiiries and discovered that, while the corre- 
spondence had been going on and since it 
ceased, the respondent had been residing at 
various places and keeping up an adulterous 
connection, and that he was living under his 
mother’s roof with a woman who was not his 
wife : — Held, that this conduct constituted deser- 
tion, and, coiqJed with the adultery, entitled the 
wife to a decree of divorce. Smith v. Smith, 58 
L. T. 639. 


Intermittent Cohahitation.J — ^^Vhen hus- 

Band and wife have been living separate and 
.apart by mutual consent, there can be xio deser- 
tion of the one party by the other, without a 
prior resumption of cohabitation. There must, 
in fact, be an active withtlrawal from an exist- 
ing colxabitation. Fitzgerald v. Fitzgerald (38 
L. J., P. 14 ; L. E. 1 P. 6*94), and Brg. V. Leremdw 
<60 L. J., M. 0. 153 ; [1891] 2 Q.‘ B 418) dis- 
■cussed. Bradaliaio v. Bradshaa\ 66 L. J., P. 31 ; 
[1897] P. 24 ; 75 L. T. 391 ; 45 ' W. E. 142 ; 01 
J. P. 8. 


Married Domestic Servants living under 

Different Roofs.] — Where a man married a 
domestic servant and never resided uxider the 
same roof with her, but at the same time visited 


Husband causing Wife to Leave Hiin.] — A 

husbaxid charged with desertion traversed the 
charge. On his examination he adxnitted that 
he had insisted that his wife shoixld leave his 
house, but said that he did so for a gooxl cause, 
whicli he stated : — Held, guilty of desertion. 
Baker v. Baker, 32 L. J., Mat. 145 ; 11 W. E. 
502. 

A. married a woman, and after cohabiting 
with her at her father’s house for some weeks, 
left her. At his request, she sliortly afterwards 
went to him, and remained with him for two 
or three days. He then sent lier back to her 
father, saying that lie could not support her. 
After the la]xse of eighteen months, during 
which she did not hoar from him, he went to 
her father’s house, and asked to bo allowed to 
sec her. Her father refused to allow him to 
have any communication with her until he 
should be in a condition to support her. He 
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thou left and never returned or aslced her to 
return to’ him Qusere, whether these fac s ^- 
tablished a case of desertion. H,^y. San / , 
31 L. J., Mat. 6. Bee Ilarns v. Ilai lo n.. 

448. 


Husbaad seiitenoed Peual Servitud^.]-In i 

a wife’s suit for dissolution on jj® 

adultery and desertion, it appeared that ti e 
recent when he left his wife stated to her 

thTt he was going to " X ;o%toape 

ing, but in fact he wen to Anstialia to escape 

arfkt on a charge of embezzlement. ^ 
fiTYiP nf his flight he had been causing on au 
adulterous intercourse with a woman un 'an lTe 
Via hcfl made arran cements to go a\\a\,anaie 
was\-)imd living in adultery with ^^^^ther woman 

sjssiss yf" SI 

his wife constituted desertion, and tliat tne 
toertlon would continue -otwithstaiuluigX^ 

i^ct^tody anrprSed by 

1)27. And see Advope v. h. J., M£n. 

27 col, 739; and Wijnnc v. Wyniie.k^l L. J., • 

5 ; [1898] P, IS. 


whether the non-consummation “ult of 

the one or the n*®*’ °g, tide belief that 
that he had mid therefore considered 

she had wronged 1 5 *■ s^ich desertion 

Jp"S“SL'!S"llw.li.S56- 


Tyrannical conduct of Hnshand.] The j. 

appellant sued his wife, the respondent, toi a ^ 

divorce by reason of^ her ‘^osertion. bj the ^ 
Scots Act 1573, c. 55, it is enacted in efttct tnat ^ 
it shall be sufficient cause of divorce if 1 

Ip^iS: leave the other withmit --onab e cause 
•iiid remain maliciously absent foi to } ^ * 1 

rU aSiou by a husband Tof h ’ 

divorce on the ground of ‘X. n i W left ' 
statutory period, it appt’ared that she had lott 
him because of conduct oii his part causuig he 
mental distress sufficient to interfere with hei 
restoration to health, and because of 
him sufficient to create in her a well-toundei 
aunrehension of physical restraint, and culmi- 
SHn an act of violence against her pemon : 
Hefd, that she had reasonable cause for leav- 
ing her husband’s house, and for def ““f 

return to it, and that there was a good detonce 

to the action. Whether in an action foi ad- 
herenoe by a husband, misconduct on his part 
short of cruelty or other matrunonial offence I 
inav be a ground for refusing relief, 
Mtleltenzie v. Jlacliewsie, [lb.>o] A. C. dbi 
H. b. (So.) 

Ill Temper.]— Mere frailty of temper unless 
shown in some marked and intolerable excesses 
is not “ reasonable cause ” for desertion. 1 eat- 
7 fNm V. Yeatmcin, 37 L. J., Mat. 3< *, L. K. 1 . 

489; 18L.T. 415 ; 16 W. K. 734. 


Ti=..s T A husband deserted his 
,®a£™ls, through the inter- 

upon bii' w executed, but no. 

thf allowance paffi the 

'■ the act of the wife was 
t nfieotion and humanity, and that she 
e sented to the desertion, granted a deciee nisi. 

t Wrt V. iVe«, 36 L. J., Mat. 10 ; L. E. 1 E. 2ol , 
r 15 L. T. 299. 


Eefusal to Consummate Marriage.]— -A hus- 
})ancl petitioning for a dissolution of biA mar- 
riage Llmitted that he had separated himself 
from his wife before the adultery complained of, 
and had not contributed to her support, but al- 
leged that such separation was caused by her per- 
sistent refusal to allow him consumma^ the 
marriage, although he was able and idling ^ 
do so. The wife did not deny the fact of non- 
consummation, but alleged that the disband was 
to blame for it owing to his physical incapacity. 

> The court, without deciding the question of tact 


Payment of Allowance to Wife.]— A wife 
is entitled to the society and protection ot he 
husband, and if, after refusing to 
he o-ives her an allowance, the payment of such 
alloCnce to her is no answer to the charge ot 
wilful desertion. Macdonald v. Macdonald, 4 

*^"Ahnsbaiid,’ having refused to 
wife, or to provide a home for her, oiitied her 
lUOil on condition that she would not molest 
him in future by insisting on her ™n]tigaU „hts. 
She agreed to the condition, and receded the 
money and they never afterwards cohabited . 
Heldj^that these facts did not constitute 
tion on the part of the 

V. Buclmadtiv^ 38 L. J., Mat. (3 , L. K, 1 . ?• 

21 L T 231 * 17 M". K. 1114. 

Ahusbandwho withdi'aws from cohabitation 
with his wife may be guilty ot the ofienoe of 
desertion, although he continues to support hei- 
' Yeatmun v. Yeatman, 3/ L. J., Mat. 37 , L. E. 1 

i P. 489 ; 18 L. T. 415 ; 16 W. E. 134. 


Eeasonable Cause.]— A husband may^have 
“reasonable, cause” for desertion, though the 
cause be not such as would entitle him to a 
decree for a judicial separation. lb. _ 
Deaertioii without cause means without leason* 
able cause. Buch reasonable cause is not nec^s- 
i sarily a distinct matrimoniah offence on which a. 
[ decree of judicial separation or dissolution could 


m 
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be founded ; but it must be grave and weighty. 

Ih. 

Mere frailty of temper and habits which are 
distasteful to a husband are not reasonable 
grounds for depriving a wife of the protection of 
his home and society. Ih, 

Decree for Eestitution of Conjugal Bights 
' — Befusal to Obey — Adultery revived.] — In a 

petition by a wife for divorce on the ground of 
adultery and desertion it appeared that the 
husband had failed to comply with a decree for 
restitution of conjugal rights, and that he had 
also been guilty of adultery before the date of 
the decree : — Held, that sufficient proof of 
adultery and desertion had been given to satisfy 
s. 5 of the Matrimonial Causes Act, 1884, and 
that the wife was entitled to a decree for 
divorce. Jligtcood v. BUjicood^ o7 L. J., P. 80 ; 
13 P. D. 89 58 L. T. 642 ; 36 W. 11. 928. 

See also IlardUig v. Hardrnq, 57 L. J., P. 80 ; 
11 P. D. 89 ; 58 L. T. 642 ; 36 W. E. 928. 

As to alleging desertion in petition. See col. 
863. 


5. Bars to. 

a. G-enerally. 

Discretion of Court under 20 & 21 Viet. c. 85, 
s. 31.] — The discretion to be exercised under 
20 21 Viet. c. 85, s. 31, must be a regulated dis- 

cretion, and not a free option subordinated to no 
rules. Morgan v. Morgan and Porter^ 38 L. J., 
Mat. 41 ; L.‘ E. 1 P. 644 ; 20 L. T. 588 ; 17 W. E. 
688 . 

The court cannot grant or withhold a divoi-ce 
on the mere footing that the petitioner’s adultery 
is more or less parcionable or capable of excuse. 
Ib. 

There must be some special circumstances at- 
tending the commission of such adultery, or 
special features placing it in some category 
capable of distinct statement and recognition, in 
order that the discretion may be fitly exercised 
in favour of a petitioner, Ih. 

On the trial of a husband’s petition for disso- 
lution of marriage by reason of his wife’s 
adultery, the jury found that he had also been 
guilty of adultery. I'he adultery was long ante- 
cedent to her misconduct, and it did not appear 
that it was known to her until after the filing 
of the petition. The court held, that mere 
lapse of tiihe would not justify the exercise of ; 
the discretiori vested in it, and refused a decree. 
Ih. 

In a husband’s suit for dissolution, the wife’s 
adultery was proved, and the husband confessed 
to an act of adulteiy in the year 1874, which he 
alleged had been committed under the influence 
of liquor, and which had been condoned by the 
wife : — Held, that the ])etition must be dismissetl. 
Grosvenoi' v. Grosnenor, 34 W. E. 140. 

Where a general verdict of adultery was found 
against the husband, the petitioner, the issues 
raised by the counter-charges of adultery in the 
wdfe’s answer being specific, and the petitioner 
declined the offer of a new trial, the court, ac- 
cepting the verdict of the jury as conclusive of 
his adultery, refused to exercise its discretionary 
power, and condemned him in the wife’s full 
costs. Barnes v. Barnes and B mu numt, ‘dS 
L. J., Mat. 10 ; L. E. 1 P. 572 ; 19 L. T. 526. 

The court in the exercise of the discretion con- 
ferred on it by 20 k 21 Viet. c. 85, s. 31, granted 


a decree nisi, notwithstanding the judgment 
- against the petitioner in the former suit, the act 
of adultery, if committed, being an isolated one,, 
and unconnected with the respondent’s adultery^ 
and the finding of the jury in the second suit,, 
acquitting the petitioner, having thrown doubt 
upon his guilt. Conradi v. Conrad I, Worrall 
and Way, 37 L. J., Mat. 55 ; L. E. 1 P. 514 ; 
18 L. T. 659 ; 16 Wh E. 1023. 

Discretion Notwithstanding Condonation.} 

— On the petition of a husband, the wife’s 
adultery and his cruelty being in issue, the jury, 
by their verdict, affirmed both the adultery and 
cruelty ; but as the wife’s drunken habits were 
the probable cause of the husband’s violence, the 
court exercised the discretion given it by 20 & 21 
Viet. c. 85, s. 31, by dissolving the marriage. 
The drunken violence of the wife would only 
justify such force on the part of the husband as 
might be necessary for her restraint. Pear man v. 
Pearman, 1 Sw. k Tr. 601 ; 29 L. J., Mat. 54 ; B 
Wb E. 274. 

Where a petitioner has been guilty of adultery 
or cruelty, the court may, in the exercise of its 
discretionary power, refuse to decree a dissolu- 
tion of the marriage, although such adultery or 
cruelty may have been condoned. Goode v. 
Goode and '^Ilamson, 2 ^Sw. k Tr. 253 ; 30 L. J.,. 
Mat. 105 ; 7 Jur. (K.S.) 317 ; 4 L. T. 122 ; 9 
W. E. 5.52. 

Both Parties found Guilty — Cross Peti- 
tions.] — In cross petitions by the husband and 
wife for dissolution of marriage the jury found 
that the wife had committed adultery, and that 
the husband had committed adultery with the 
wife’s sister and with another woman, and that 
the wife had condoned his adultery. The court 
in the circumstances refused to make any decree, 
and dismissed both petitions. Stoker v. Stoker, 
58 L. J., P. 40 ; 14 P. D. 60 ; 60 L. T. 400 ; 37 
W^ E. 576. 

Agreement for New Karriage — Ignorance 
of Law.] — A husband and wife signed a paper to 
the effect that they agreed to separate, and that 
eacli wms at liberty to marry again. The 
husband, who was in humble rank, believed this 
document to be legal and binding, and went 
through the form of marriage with another 
person, from whom he separated on learning 
that the second marriage was not legal. He 
subsequently petitioned for a divorce : — lield, 
that as the petitioner acted in ignorance cf 
the law, and in the bona fide belief that the 
second marriage was legal, it was a proper case 
for the court to exercise its discretiun under 
s. 31 of the Matrimonial Causes Act, 1857, to 
excuse the adultery of the petitioner. WPiG 
worth V. Whitwort/i, 62L. J., P.7>; [1893] P. 
85 ; 1 E. 509 ; 68 L.T. 467 ; 41 W. E. 592. 

Aggravated Assault by Petitioning Husband 
— Separation and Allowance to Wife.] — Decree 
dissolving the marriage pronounced in favour of 
a busbaiul who had been convicted by justices uf 
an aggravated assault upon bis wife, and against, 
whom a separation order and an order for an 
allowance had been thereupon made. Sergent v. 
Sergent, 64 L. T. 236. 

Bape and Cruelty of Husband— Adultery of 
Wife.]— A husband obtained a decree nisi 
by xeasoii of his wife’s adultery, but the decree. 
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•was resomdoa, and his petition dismissed by Jm 

•£.«, l!E.IP.SL, .8L.I.66.. 

.acts of "cruelty, and was also guilty of ^P®- Bi^amv of Petitioner, ]-A husband believing 
, when the wife filed a petition for dissolution of Biga y^^^ -niarried again, and subse- 

the marriage. The court under the ciicum^ances ‘ ^ gQ,^,ered that his wife was ahve and 

granted the wife a decree nisi. CMmsy. Colkns, adulteiy : - Held, that, not- 

!3L.J.,P.116; 9P.D.231 ; 33^V.B.m. biganfy, he was entitled to 

Desertion l)y Petitioner.] — The discretion a ^ 32 

vested in the Jourt by 20 & 21 Viet. c. 85 s 31 L- ^ ’ 

will almost invariably be exercised by refusing X’ ; , wife had eloped and was 

to dissolve a marriage on the ground of the w ife s in adultery, contracted a marriage with 

adultery, if she has been fsei^by the peti- Xg “wmm^n. uider the belief that she lyas 
tioner. Teatman v. X oX and cohabited with that woman as his wife. 

39 L. J., Mat. 77 ; L K. 2 P. 187 ; 23 L. T. 283 , Xrt bX 

18 W. E. 1088. And . ^ce col. /47. second marriag? was contracted he really sup- 

■reSr:‘tr r?SfSh rrKlT BI L. X, Mat. 90 ; 

habited before marrmge. The fact became known 13 >V . B. S/.^. 

to the wife shortly afterwards, and ivas by her Husband’s Death.]— A wife had 

forgiven, and her cohabitation with hei J ' ‘ , deserted by her husband; sixteen years 

was continued for some considerable t™e . X. .og X believing him to be dead, went 
Held, that the condonation by her was not a fact XuA t, form of marriage with another man, 
to justify the court in exercising its discmt lou ^Xubseauenfly dlooveied that her husband 
in favour of the hiisbai.d and therefore it d »- ^ XrS^^l committed adultery :-Held, 
missed M%Peti«ou. 'u -VcfiW Mt, tire bigamy, she rvas 

Cnz’OH, a L. J., Mat 38; L. B. 3 1 . 23/ , dd tn.it, ^ ot the 


— v.i>e««M B.499; 67 B. T. 
the petitioner, coinraitteil adultery on one occa- /-/i. 

' .,1 . 1.,. Vi/t. Imil ‘horl n p.hild 


sion with a woman by whom he had had a c i c pides 1— Where a petitioner acts 

Subsequently the wife herself was Xlw'X is /toS adultery, the dis- 

SB s 31,infavourof the petitioner, and declined bjuwh y . ^nonl, hi L.T 

u«. ««>. t„;o *r,S g„“ ','n "vm,l8 ..p.mtlou .vim 

petitioner had “rmiiitto ^ ^r "r ™‘oreal petition if the petitioner has been guilty of mis- 

■fivq-i- riMrf- nf it 1)V which tlic co-rcspoiu leiits \ ict. c. 8.>, fe. ol, lb ot upimoii tna I 

wme '^tlomned t '^ost^ Ihi/cl^ _v Ib/icW, should be dismissoB 

Tyiiss ciiid liurleiffh/dd L. i. o78,' . v. of petitioner, in a suit for dis- 

U thohearingof a suit bya husbandfor disso- solution of marriage on the grouXf XXt 

liitiou of rairriao'e he. aftOT bis case had been has been proved, and the court doc> not hiid that 

nrovod tend'oreii himself for examination and con- he has been accessory to or eonuivuig at the at i - 
Lsedthat onone occasion, during a temporary or that there has bem 

L atari., U L. B, Mat. 94 ; a^^y f 

Tim cmirt ‘will not exercise its discretion in & 21 Viot. c. 85, s. 31, gives the court a /liscre- 

favour of a petitioner who has been guilty of tionary power to rotuse to dissolve the mauia u ^ 

Iidiilterv.unlL it can be sliown that, but for 't' ^7 

the one lapse proved, he has been a good and !)U2 ; 2c) L. J., Mat. *.1 , 1 L. i. oy , 

faithful husband. v. JJutcJiinsoft /(>. 


< 3 ontrary to her own will and desire :^Helcl,th^ wnoie case ne sauuiu ■ctpt.jcchh oW .T W 

it was a fit case for the court io exercise their Alexandre y. 39 L. J., Mat 8 , . . 

discretion, and to pronounce for a dissolution 2 1., 16tl , 23 L. 1. *-(>8 , 18 M. 1\. 
of the marriage, the adultery and cruelty of the , . i.- -d i 

/husband having been ijroved, xiotwithstandiiig Delay xn Presenting Petition.] — The peti- 
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tioner, after having been separated from her 
husband for twenty years, presented her petition 
for dissolution of marriage on the ground of adul- 
tery and cruelty. The adulteiy was proved to 
have taken place recently. The alleged cruelty 
was before the separation. The only explanation 
for the delay suggested by the petitioner was that 
at first she thouglit her husband would repent, 
and latterly she wished to wait until her son, 
the only child of the marriage, was grown up : — 
Held, that the delay was so unreasonable as to 
disentitle her to a decree. BeauGlerh v. Beau-^ 
clerk, 60 L. J., P. 20 ; [1891] P. 189 ; 6t L. T. 

35__.G. A. 

— — Justification— Order for Eestitution of 
Conjugal Eights— Non-compliance— Petition for 
Dissolution — Adultery and Desertion.] — Where 
a respondent who had entered into a voluntary 
deed of separation failed to comply with a 
decree for restitution of coniugal rights, and 
the petitioner presented a petition for dissolu- 
tion of the marriage under s. 5 of the Matri- 
monial Causes Act, 1884, on the grounds of his 
adultery and desertion, the court granted a 
decree nisi, being of opinion that, "inasmuch 
as the separation "was at first voluntary, the 
l.)etitioner could not before instituting the suit 
for restitution of conjugal rights have proved 
desertion, ther'e had not been such unreasonable 
delay as would induce the court in the exercise 
of its discretion to refuse relief : — Query, whether 
a petitioner can avoid the consequences of delay 
in presenting a petition for dissolution by obtain- 
ing an order for restitution of conjugal rights. 
Query, whether the fact that there has been 
delay in applying for restitution of conjugal 
rights (although such delay is insutheient to 
refuse that order) is a ground for the court 
refusing a subsequent petition for dissolution. 
Bemcterk v. Bemiderk, 64 L. J., P. 102 ; [1895] 
P. 220 ; 11 E. 654 ; 43 W. E. 655. 

Wife’s Confession— Husband’s Separation 

thereupon — Want of Means.] — A boii-;l fide 
confession of adultery by a wife to her husband, 
believed in by him, is sufficient excuse for 
his leaving her. The liusband, in 1881, found a 
letter in his wife’s possession, and taxed her 
with adultery w'ith a certain man. She admitted 
it, and he (the husband) left her. He was a 
journeyman jeweller, and had no means at that 
time to commence proceedings. He, about 1890, 
found that she w^as living with another man as 
his wife, by wiiom she had four children. The 
court, finding that he wms justified in leaving 
his wife upon her confession of adultery in 1881, 
and that his explanation of w\ant of means was 
sufficient to explain the delay in taking pro- 
ceedings to have his marriage dissolved, granted 
him a decree nisi. Faidkes v. Fanlkes, 64 L. T. 
834. And see col. 888. 

Lunacy of Eespondent— Whether a Defence.] 

—At the time of the filing of a husb.aTuTs peti- 
tion for dissolution of marriage the respondent 
was undoubtedly insane. There w^as evidence 
tliat at the time of the commission of the acts of 
adultcr.y alleged in the petition she wars under 
the delusion that her husband wuas trying to 
])oison her, and w'anted to di’ive him to get a 
divorce Held, that though a person, guilty of 
adultery may at the time such adultery wns com- 
mitted have been subject to delusions on certain 


capable of understanding the nature of the act 
he or she had committed and its probable con- 
sequences, his or her insanity wmuld be no answer 
to a petition for dissolution. Semble, that such 
insanity as would be a defence to a criminal 
charge wmuld not constitute a defence to a peti- 
tion for dissoliition of marriage. Yarroio v. 
Yarrow, G1 L. J., P. 69 ; [1892] P. 92 ; 66 L. T. 
383. 

Assuming that insanity can in any case affiord 
a defence to proceedings for divorce, it is neces- 
sary, in order to make insanity a good plea to a 
petition for divorce, that the plea should state- 
that the insanity is lasting and abiding, and that 
there is no hope of recovery or amelioration, and 
not that it is a mere recurrent or intermittent 
insanity. And wdiere it appears that a husband 
w'ho returns to the conjugal home after a period 
of confinement in an asylum is subject to recur- 
ring fits of mania, which, though they may 
assume the form of hereditary disease, endanger 
the safety of the w'ife, she is entitled to the pro- 
tection of the court by the grant of a judicial 
separation, nanhwry v. Jlanhury, 61 L. J., P, 
115 ; [1892] P. 222. * Anil see cols. 873-4. 

b. Agreement for Separation. 

Injunction against Proceedings in Divorce 
Court.] — By deed a husband covenanted wdth 
the trustee of the deed to make an allowance to 
his wnfe, and the trustee covenanted, on behalf of 
the wdfe, neither to sue for restitution of conjugal 
rights, alimony, nor to molest, trouble, or disturb 
the liusband. Shortly after the execution of the 
deed the wife, wdio had thdy received her allow- 
ance, commenced proceedings in the divorce 
court for a judicial separation and for alimony. 
Thereupon the husband filed a bill in e!:|uity 
against his w'ife, praying that she might be 
restrained from continuing the proceedings, and 
from doing any act to molest, trouble, or disturb- 
him : — Held, that he w'as entitled to a perpetual 
injunction of the extent (only) of restraining the 
proceedings in the divorce court. Flower v. 
Flower, 2.5 L. T. 902 ; 20 W. E. 231, 

Injunction not granted.] — Upon motion by a 
Avife for an injunction to restrain lier husband 
from proceeding in the divorce court to obtain a 
dissolution of marriage, on the ground of a con- 
tract by the husband (in a separation deed) to- 
condone all former causes of com|)laint, and not 
to take legal pi'occedings in respect thereof 
Held, that as the contract might be set up by 
w’ay of defence in the divorce court, and as it 
wms executed by the husband in ignorance of the 
fact that his wife had committed adultery, and 
on her positive assertion of innocence, a court of 
equity w^ould not interfere to stay proceedings in 
the divorce court. Brown v. Brow7t. 38 L, J., 
Ch. 153 ; L. E. 7 Eq., 185 ; 19 L. T. 594 ; 17 
W. E.9S. 

In a separation deed the husband covenanted 
wuth the trustee to allow to his w'ife 50Z, a year 
for her support, he being indemnified against all 
debts and liabilities on her account, and it being 
agreed on her behalf that she w'ould not in any 
way endeavour to compel the husband again to 
live with her, or to allow her “ any further or 
greater or other support, maintenance, or 
alimony” than the annuity of 50^. Held, that 
' in the absence of any act showing an unqualified 
acceptance by the wife of the provisions of the 


points, yet, if such ‘ person wars nevertheless 1 separation deed, or of any attempt to enforce it 
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against her tasband, a court of equity would 
not, upon an interlocutory motion, restrain ner 
from proceeding in the divorce court to obtain 
:an allowance fov alimony, as incident to her 
petition for a judicial separation on the ground ot 
•cruelty, but the court put her under an under- 
taking to deal with the alimony as the court 
should direct. Williams 
Eq., 731 ; Besant y. Wood^ 12 Ch. D. 60o , 40 
L. T. 445. And see also col. 717. 

c. Coudonation. 

What is.]— Condonation, being a conclusion of 
fact and not of law, means a full and. absolute 
forgiveness of a conjugal offence, unth knovdedge 
of all that is forgiven : it is not affected by the 
oxistence of, and does not operate aB a forgive- 
ness of, other unknown adulteries. Condonation 
being proved, the claim for damages is ancilla^p'' 
to and dependent on the petition, and nmst be 
dismissed if the petition is also dismissed. Pomelo 
y. Pomxro antl Hailey (10 P. D. overruled; 
Story T. Story and O'Connor (12 P. D. lOb) ] 
appiwed. Bernstein v. Bernstein, bi L. J., 

P. 3 ; [1893] P. 292 ; 6 R. 609 ; 69 L. T. 513— 
C A. 

"" Must he Voluntary.]— Condonation, to be 
perfect, must be voluntary and unconditional. 
A forced return to cohabitation is no proof ot 
•condonation. Coohe v. (I'ecA’A 3 p 

L. J., Mat. 154 ; 9 Jur. (N.S.) 754 ; 8 L . T. 644 ; 
11 W. B. 957. Affirmed on appeal, 3 bw. & ir. 
246 

Much less is sufficient to destroy condonation 
than to found an original suit. Ih. 

ITot Pleaded— Noticed hy Court.]— Condona- 
tion proved at the hearing will be noticed by the 
•court, although it has not been pleaded. Curtis 

V. Curtis^ 4 Sw. & Tr. 234. 

Must he Strictly Proved.]— Condonation on 
the renewal of conjugal intercourse requires 
•strict proof. In matrimonial causes there are 
■few reasons for delay. Caiuphell v. Caoii^l^oll^ 5 

W. B. 519. 


Of Adultery.]— B. received back his wife after | 
ndultery by her committed in May, 1856. In 
.June, 1857, he left England for Australia, to 
.ascertain his prospects in settling, leaving his 
wife in business in Devonshire, close to her own 
mother. The wife, during his absence, com- 
mitted adultery with the co-respondent, and sold 
•off the stock-in-trade. The court dissolved the 
marriage, and condemned the co-respondent in 
the costs. Wilton v. Wilton and Cha‘nil)Grlam^ 
1 Sw. & Tr. 563 ; 1 L. T. 243 ; 8 W. B. 160. 

Condonation of adultery, committed by a wife, 
with A., is a bar to any proceedings by the 
husband against A. If such condoned adultery 
is revived by the wife’s subsequent misconduct, 
rso as to entitle the husband to a decree of 
dissolution of marriage. A., though made a co- 
respondent, cannot be condemned in costs. 
Norris v. Norris, 30 L. J., Mat. 111. 

Before the court can come to the conclusion of 
condonation by a husband, it must be satisfied 
that he continued to live with his wife with full 
knowledge of the acts of adultery alleged to be 
•condoned. Bills v. Ellis and Sniith, 4 Sw. & Tr. 
154 ; 34 L. J., Mat. 100 ; 11 Jur. (N.S.) 610 j 13 
L. T. 211 ; 13 W. B, 964. 


Where, to an action for maintenance, the 
husband alleged the wife’s adultery, but failed to 
prove it. and afterwards lived with hei, the 
court refused to come to the conclusion of eSn- 

The adultery of a wife, if it has been condoned 
by her husband, is no bar to a suit by her tor 
iLicial separation on the ^ound of adultery 
Lbsequently committed by him. v Sellei , 

1 Sw. & Tr. 482 ; 28 L. J., Mat. 99 , o Jni, 686 , 

8 W. B. 5. 

Cohabitation after Knowledge of Adultery.]— 

The fact that a husband continues to sleep m the 
same bed with his wife after knowledge of her 
adultery affords a strong presumption ot con- 
donation, but such presumption is capable of 
being rebutted by evuleuce. IBdl y Rail, 
60 L. J., P. 73— C. A. Affirming, 64 L. T. 837. 

Discretionary Bar.] — lu a suit by the Inisband 
for divorce on the ground of his wife’s adultery 
with the co-respondent, the jury found that the 
wife and the co-respondent had committed 
adultery, and assessed the damages at 300Z. The 
wife in her answer made a counter-charge of 
adultery committed by her husband, in the house 
in which he resided with his wife, with a 
’ domestic servant in their employment five years 
: before. The husband admitted the charge, but 
; pleaded and proved that his wife had condoned 
' the offence and continued to live with him 
’ Held, that under the circumstances the husband s 
’ adultery disentitled him to a ^ decree, and his 
petition being accordingly dismissed, that he was 
^ not entitled to the damages. Story v. Story, 
57 L. J., P. 15 ; 12 P. D. 196 ; 57 L. T. 536 ; 36 
W. B. 190 ; 51 J. P. 680. 

Where a petitioner has committed adultery, 

- condonation of the offence by the respondent is 
not a special circumstance to justify the^ court 
in exercising its discretion in the petitioner s 
favour under s. 31 of 20 & 21 Viet. c. So. Jilo Cord 

^ V. McCord (L. B. 3 P. 237) followed. Boucher 
^ V. Boucher, 1 B. 494 ; 67 L. T. 720. 

3 

> Delay— Former Suit Abandoned — ^Fresh 

Adultery.]— The petitioner married her husband 
in 1876, and lived with him till 1880, when he 
r left her, and went to live with another woman. 
1 Upon the advice of respondent’s brother she 
3 instituted a suit for judicial separation on the 
s ground of adultery, but abandoned it at his 
1 request, and entered into a deed, the respondent’s 

- brother allowing her ll. a week. In 1883 he 
i returned to the petitioner, and she forgave him, 
e and lived with him for a short time, when he 
a again left her, without notice, and had con- 
1 , tributed nothing to the support of herself and 

their four children. She knew that he went 
i, back to the woman he had previously been living 
e with, but, having no means, she was unable to 
Y take proceedings till now, when her mother lent 
C-, her the money to do so : — Held, that she had not 
»f been guilty of any misconduct disentitling her to 
>- a divorce upon the grounds of adultery and 
3 . desertion. Binney v. Binney, 69 L. T. 498. And 
cols. 760, 888. 


Cruelty.] — To a suit hy a wife for 

, a dissolution of marriage on the ground of 
adultery, coupled with cruelty, condonation of 
the cruelty is no bar. Dempster v. Dempster, 2 
Sw. & Tr. 438 ; 31 L. J., Mat. 20 ; 8 Jiir. (N.S.) 
44 ; 5 L. T. 433. 


i. 

' i 
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All condonation is conditional on no offence of 
which the court can take cognizance being in 
future perpetrated. Cruelty once condoned may 
be so revived by subsequent adultery as to form, 
coupled with that adultery, ground for a sentence 
of dissolution. Palmer v. Palnier, 2 Sw. & Tr. 
61 ; 29 L. J., Mat. 124 ; 2 L. T. 363 ; 8 W. E. 504. 

Subsequent Adultery.] — Whether adul- 
tery by a husband which has been condoned is a 
bar to his obtaining a dissolution on the ground 
of subsequent adultery of the wife, quaere. Ilo&‘e 
V. Rose, 52 L. J., P. 25 ; 8 P. D. 98 ; 48 L. T. 
378 ; 31 W. E. 573— C. A. 

Subsequent to Becree Nisi.]— It would seem 
that condonation subsequent to a decree nisi is 
not a ground on which, under 23 & 24 Yict. 
c. 144, s. 7, the court may reverse such a decree j 
when properly obtained. Lewis v. Lewis, 2 Sw. & ' 
Tr. 394 ; 30 L. J., Blat. 199 ; 7 Jur. (N.S.) 831 ; 4 ' 
L. T. 772. i 

Eevival of Condoned Adultery.] — The word 
“ condonation ” has the same meaning in the 
20 & 21 Yict. c. 85, s. 30, as it had in the 
ecclesiastical courts : and the doctrine of revival 
is equally applicable to it. Dent v. Dent, 4 Sw. 
& Tr. 105 ; 34 L. J., Mat. 118 ; 13 L. T. 252. 

Therefore, although the adultery complained 
of by the petitioner in a suit for dissolution of 
marriage may have been condoned, the petitioner 
is entitled to a decree if it has been revived by 
subsequent cruelty. Ih. 

Semble, that condoned adultery may be 
revived, so as to found a sentence of dissolution, 
by subsequent misconduct and improprieties’ 
short of, but tending to, adultery. Winseani v. 
Whiscom. and Plowilen, 3 Sw. & Tr. 380 ; 33 
L. J., Mat. 45 ; 10 Jur. (n.S.) 321 ; 10 L. T. 100 ; 
12 W. E. 535. 

— — Incestuous Adultery Eevived by 
Adultery.] — A wife, knowing that her husband 
had been guilty of incestuous adultery with her 
sister, signed an agreement that she would 
forgive him, and would not take proceedings 
against him on account of such incestuous i 
adultery, in consideration of his retirement from | 
a then subsisting partnership in business with | 
her father and brother. It was further agreed ! 
that they should not live together, but that they ■ 
should see each other from time to time. The I 
agreement also contained this clause The I 
agreement or contract binds me (the wife) only 
so long as you remain true to me in love and 
duty.” After the date of the agreement the 
husband was guilty of adultery, but not of in- 
cestuous adultery. The court held that this 
subsequent adultery restored to the wife her 
right to have the marriage 'dissolved on the 
ground of the previous incestuous adultery. 
Newsome v. Neimome, 40 L. J., Mat. 71 ; L. E. 2 
P. 306 ; 25 L. T. 204 ; 19 W. E. 1039. 

Condoned incestuous adultery is revived by 
subsequent adultery not incestuous. J5. 

— — Effect on Costs.] — ^AVhen a husband has 
condoned adultery committed with a co-respon- 
dent, which has been revived by adultery com- 
mitted by another person, costs will not be given 
against the co-respondent whose adultery was 
condoned. Norris v. Norris, Lawson and Mason, 
4 Sw. & Tr. 237. 
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Of Adultery and Cruelty by Misconduct 

short of Adultery.] — Condonation is only con- 
ditional forgiveness, and condoned adultery and 
cruelty may be revived by misconduct which 
falls short of adultery. A husband was guilty of 
adultery and cruelty, which wei-e condoned by 
his wife. He afterwards made improper over- 
tures to, and attempted to take liberties with, a 
female servant in his house : — Held, that the hus- 
band’s misconduct had revived his condoned 
adultery, and that the wife was entitled to a 
decree for dissolution of the marriage. Ridgxoay 
Y.Ridgway, 29 W. E. 612. 

Of Adultery and.Besertion.] — A husband 

having been guilty of desertion and adultery the 
wife forgave him and they returned to cohabita- 
tion. He subsequently committed adultery ; — 
Held, that the subsequent adultery revived the 
desertion, and that the wife was entitled to a dis- 
solution of the marriatre, Blandford v. Bland- 
ford, 52 L. J., P. 17 Ts P. D. 19 ; 48 L. T. 238 ; 
31W. E. 508. 

Scotch law.] — By the law of Scotland 

full condonation of adultery (remission ex- 
pressly or b}" implication in full knowledge 
of the acts forgiven), followed by cohabita- 
tion as man and wife, is a remissio injurhe 
absolute and unconditional, and affords an 
absolute bar to any action of divorce founded 
on the condoned acts of adultery. Nor can con- 
donation of adultery — cohabitation following — 
be made conditional by any arrangeinent between 
the spouses. Although the condoned adultery 
cannot be founded on, coiidonation does not ex- 
tinguish the guilty acts entirely, and they may 
be proved so far as they tend to tlirow light upon 
charges of adultery posterior to the condonation. 
The doctrine laid down in Durant v. Dxu'ant (1 
Hagg. Ecc. Eep. at p. 761) not approved without 
qualification. Dent v. Dent (4 Sw. & Tr. 106), 
direction of Lord Penzance to the jury, questioned 
on principle, and distinguished from Blandford v, 
Blandford (8 P. D. 19). Collins v. ColUns, 9 
App. Cas. 205 ; 32 YL E. 500— H. L. (Sc.) 

A wife confessed to several acts of adultery 
with E. Her husband forgave her and resumed 
cohabitation on the alleged condition that she 
should not speak or hold any communication with 
E. again. Subsequently she met E. by appoint- 
ment several times under suspicious circum- 
stances ; but, admittedly, no act of adultery 
could be proved. The husband sued for a dis- 
solution of the marriage on the ground that the 
condoned adultery was revived by the wife’s 
subsequent conduct : — Held, that to obtain a 
divorce he must prove adultery subsequent to the 
condonation, and no less. Ih. 

See Lord Watson’s opinion, for the terms of a 
remission of adultery which would not constitute 
plena condonatio in the law of Scotland. Ih, 

Boctrine of Eevival.]— -Per Lord Black- 
burn : — The doctrine of revival of adultery as a 
ground on which a divorce has been granted is to 
be strongly objected to as varying the status of 
married persons. On principle, a reconciliation 
being entered into with full knowledge of the 
guilt and with free and deliberate intention to 
forgive it, where that reconciliation is followed 
by living together as man and wife, the status 
of the couple ought to be the same and not 
more precarious than if there was a new marriage. 
Ih ■ 
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Per Lord Blackburn Assuming it to be now 1 
established English law that any matrimonial 1 
ofieuce, though forgiven, may be revived by any i 
other matrimonial o-ffience of which the comts 
take coemizance, it is very modern law and not so 
obviously just and expedient that liouse ( 

ought to infer that it either was oi;^ ought to have . 
been introduced into the law of Scotland. Ib. 

Bqq Biqnvwd\. Bifjwoocl, col. 7o7. 

As to claim for damages after condonation, 
see col. 783. 

Of Cruelty.]— Condonation is not absolute for- 
giveness, but forgiveness on the implied condition 
that the misconduct condoned shall not be le- 
neated Harsh and insulting treatment, though 
^accompanied by personal violence, constitutes 
a breach of such implied condition in a case of 
cruelty. CnrilsY CuHis, 1 bw & Ti^ 19-. , ^7 . 

J., Mat. 73. Aairmed, on appeal, 2b L. J., Mat. 

'^'^briielty generally consists in a series of acts, 
therefore condonation is not lightly to be pre- 
sumed from a continuance of cohabitation aftei 
the commission of one or even of several acts ot 

^^cimHnuance of cohabitation does not neces- 
sarily constitute condonation ; it uiay he caused 
by the apprehension of some evil wdiich is con- 
sidered greater than personal injury, e.g. the pri- 
vation of children. Ih. _ 

^Yhere, on an issue before a ]ury of cruelty oi 
not cruelty, condonation by cohabitation con- 
tinued after the last act of cruelty laid, appears, 
the court would probably ref use to 
tlccree on a verdict iinding cruelty. But it under 
such circumstances it would notice condonation, 
though not pleaded, it would also admit evidence 
of acts of cruelty subseiiuently to the coiidona- 
tion, though not pleaded. 

1 Sw. ^ ih. 492 ; 29 L. J., Mat. 16/ ; 8 W. K. 

20 . 


By Wife ]— Condonation is forgiveness of < 

a conjugal offcence, with full knowledge of the . 
facts, and in each particular case it is a question 
to be decided by the jury. Peaooch x 1 eacm-A 
^ Sw & Tr. 183 ; 27 L. J., Mat. < 1 ; 6 vV. K. bbb. - 
S. P.,* Camplell v. Cmi_pbell, 3 Jur. (N.S.) 845 ; 5 i 

boiidonation will not be pressed against a 
wife where a probable motive of continuing co- 
habitation after certain acts of violence \vas the 
fear of being deprived of her children, and ot 
leaving them to the sole control of a harsh and 
an excitable father. Curtis v. Ourtu, 1 bw. Ac ir. 
192. 

Condonation is a blotting out of the offence 
imputed, so as to restore the offending party to 
the same position which he or she occupied betore 
the offence was committed. Kents v. Keats and 
Jilontezunui, 1 Sw. & Tr. 334 ; 28 L. J., Mat. 57 ; 

5 Jur. (N.S.) 176 ; 7 W. R. 377. , . r 4 . i 

■\Yor(ls, however strong, can at the highest only 
be regarded as imperfect forgiveness, and unless 
followed up by something which amounts to re- 
conciliation, and to a reinstatement of the 
offender in the condition in wliich he or she wras 
before the transgression, such forgiveness must 
remain incomplete. Ib. ^ .... r . ^ 

There can he no condonation which is not loi- 
lowcd by conjugal cohabitation. Ib. 


by subsequent misconduct, such as acts of vio- 
lence and threats calculated to revive a sense of 

insecurity and apprehension ot danger. M Kteie) 

V. M'Keever, Ir. R. 11 Eq. 26. - . , 

All condonation is conditional, and assuming 
certain acts of personal violence to have been 
condoned by continued cohabitation : Held, 

Sat subsequent harsh and degmdmg treatment, 
short of personal violence, would cause a reason- 
able apprehension of further violence ami revive 
the former acts. Ciiitis v. Curtis, 1 bw. A Ii. 
192 

Acts of violence and cruelty wdiich have been 
condoned may be revived without actual violence, 
by threats of such a nature, and so expressed as 
to satisfy the court that further cohabitation 
would be attended with danger to the party 
threatened. Bnsioeh v. 1 bw. A ir. 

221 ; 27 L. J., Mat. 86 ; 6 W. R. 868. 

Cruelty once condoned may he so revived by 
subsequent adultery as to form, coupled with 
that adultery, ground for a sentence of dissolu- 
tion. Palmer y. Palmer, 2 bw. A -j-i* 

L. J., Mat. 124 ; 2 L. T. 363 ; 8 M . K. o04. 

Husband and wife separated by mutual con- 
sent, in consequence of the conduct of the hus- 
. band towards the wife, which 111 itselt amounted 
to leo-al cruelty ; the wife afterwards sued m the 
: Arches Court'for restitution of conjugal rights, 

. and by virtue of a decree of that court the parties 
ao’ain cohabited, when the husband renewed his 
• acts of cruelty towards the wife, who continued 

- to cohabit with him notwithstanding for six 
months. Upon a suit brought by the wife for 

i a divorce, by reason of cruelty, such divorce 
r decreed, the Judicial Committee, in atn, lining 
, the sentence of the Arches Court, holding that 
e the former cruelty was revived by the subse- 

- quent acts, and was not condoned by the 

L cohabitation enjoined by the sentence for resti- 
u tutioii of conjugal rights. M^ilson v. 6 

Moore, P. C. 484. . . 

Habitual unkindness may revive prior cruelty 
)f condoned. Miitton v. Mytton, 11 P. H. 141 ; o7 
e i L T. 92 ; 35 W. R. 368 ; 50 J. Ik 488. 


Revival by Suhseq^uent Hisconduct.] — 

' Past cruelty condoned is subject to be revived 


Wife’s Petition — Decree Nisi not made 

Absolute — Petitioner Married again — Re- 
sumption of Cohabitation with Respondent.] 

Iji a petition by the wife for a divorce on 

the ground of adultery and cruelty, ,a decree 
nisi w^as pronounced ; but no steps were taken 
to' make it absolute. The _ petitioner believing 
that the marriage was dissolved at the end 
of six months, \vent through a form of mar- 
riao-c with a man with wdiom she cohabited for 
' some years until he died, bhe then resumed 
cohabitation with the respondent ; but he vras 
guiltv of cruelty towards her, and she left him 
after’' living wdth him a year and nine months 
Held, upon an application by the petitioner to 
make the decree nisi absolute, the Queen’s 
Proctor intervening, that there wars nothing in 
the circumstances to prevent the cruelty of 
which the respondent liad been guilty during the 
second cohabitation from reviving the_ matri- 
monial offences on the ground of which^ the 
decree nisi had been pronounced, and that inas- 
much as it must be taken thati she went 
through the form of marriage with another 
person in the honest belief that her marriage 
with the respondent was dissolved, the court 
was entitled to make the decree nisi absolute. 
. Moore v. Moore, 62 L. J., P. 10 ; [1892] P. 382 ; 
I 67 L. T. 539. And see col. 764. 
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that he had sent his wife to borrow money from 
the co-respondent, also that he had allowed him 
to escort her to London ; the jury found the 
issue of adultery in favour of the petitioner, and 
acquitted him of connivance, hut found that he 
had been guilty of wilful neglect and conduct 
conducing to the adultery ; the court refused to 
grant a decree nisi, and dismissed the petition. 
It also condemned him in his wife’s costs, but 
made no order as to the co-respondent’s costs. 
Brown v. Broivn and Itohey, 21 L. T. 181. 

If a husband, whose wife is leading a life of 
prostitution, pays money, or causes money to be 
paid, to a person to commit an act of adultery 
with her, in order that he may obtain evidence 
to enable him to institute a suit for a dissolution 
of his marriage, the court will hot grant a decree 
in consequence of the act of adultery so com- 
mitted with his concurrence. Sugg v. Sitgg ami 
2It)orc, 31 L. J., Mat. 41. 


On Part of Wife.] — A deed of separation, 

securing an allowance to a wife, tloes not prove 
the wife’s connivauce at the husband’s adultery, 
in the absence of evidence that, at the. time 
wlien it \vas entered into, she was aware of the 
adulterous intercourse whicli the husband had 
then established with another woman, and that 
she consented to its being continued. lions v. 
Rons, 38 L. J., Mat. 49 ; L. K. 1 P. 734 ; 20 L. T, 
853. 

If a wife, altlioiigh unwilling to consent that 
her husband .should live in adultery, ultimately 
gives her consent for tiie sake of obtaining an 
allowance from him, she is guilty of connivance. 
lb. 

To constitute C(mnivance on the part of the 
wnfe, it is not necessary that there should be a 
willing consent to the adultery of the husband. 
She may be unwilling to consent to his living 
with another woman ; but if under pressure of 
circumstances, short of force in the nature of 
duress, she should withdraw her scruples, that 
would amount to connivance. lb. 

A husband and wife executed a deed of sepa- 
ration in 1854, which recited that the husband 
had for some months been living with a Miss H., 
and referred to certain articles of agreement con- 
cerning certain trust moneys and other property 
to which Miss H. as well as the husband and 
wife had been parties. In ISGO the wife peti- 
tioned for a judicial separation on the ground of 
the husband's adultery w’ith H. in 1858-1859 : — 
Held, that the execution of the deed of separa- 
tion by the wife, knowing at the time that the 
husband was cohabiting with H., was virtually a 
consent to the continuance of such cohabitation, 
and the court dismissetl the petition. Thomas y. 
Thomas, 2 Sw. & Tr. 113 ; 3 L. T. 180. 

A domiciled Englishman, in 1850, left his wife 
in England and ^veiit to ximerica. In 1852 his 
wife joined him there. In 1856, at her suit, an 
American court <lissolved the marriage on the 
ground of her husband’s adultery, giving both 
parties liberty to marry again. Tiie hiisbaiid sub- 
sequently married A., and remained in America, 
but whether he had abandoned his Engli sh domi- 
cil did not appear. In a suit by the Avife for a 
dissolution of marriage on the ground of adul- 
tery and cruelty, the only evidence of adultery 
was the husband’s cohabitation wnth A. after the 
American sentence of divorce Held, that the 
cohabitation with A. would not support the 
charge of adultery ; for if the sentence of the 
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d. Connivance and Collusion. 


Connivance^ — On Part of Husband.] — In order 

to establish connivance by a husband at his 
wife’s adultery, it must beshowm that he gave a 
willing consent to it ; that he was an accessoiy 
before the fact ; mere negligence, inattention, 
dulness of appreliension, or iiidilference, will not 
suffice ; but there must be an intention on his 
part that she should commit adultery. Allen v. 
Allen and B'Arcg, 30 L. J., Mat. 2. " 

To establish connivance, it is not necessary to 
show^ that tlie liiis];)and was an accessory before 
the fact, or that he took active measures to bring 
about the result of adultery ; but it must appear 
that he was cognisant that such a result 'would 
follow from transactions of wdiicli he approved 
and to which he consented. Irlenniev. (rlemnie 
and Bowles, 32 L. J., Mat. 17; 8 Jnr. (x.s.) 
1158 ; 11 W: R. 28. 

A husband 'who gives a walling assent to an 
act of adultery b}’ his wife, desiring that it sliall 
be connnitted, is guilty of connivance, although 
he maj^ take no active steps towards procuring it 
to be committed, and may not be an accessory 
before the fact. Jfarns ^farris and Burlw. 
2 Sw. & Tr. 530 ; 31 L. J., Mat. 69 ; 5 L. T. 768.' 

The W'ord '•conniving” in 20 k 21 Tict. c. 85. 
s, 29, means not merely refusing to see an act of 
adultery, but also wilfully abstaining from 
taking any step to yjrcvent aclulteroiis inter- 
course, which, from what p*asses before the hus- 
band’s eyes, he must reasonably cx})ect will 
occur. G)j)ps V. Glpps^ 11 H. L. Gas. T; 4 N. R. 
303 ; 33 L. J., Mat. 161 ; 10 Jur. (n.S.) 641 ; 10 
L. T. 735 ; 12 W. R. 937. 

A husband agreed to w'ithdraw' his suit for dis- 
solution of marriage in consideration of a sum 
of money to be paiil him by the co-respondent, in 
lieu of costs and damages, but made no stiini- 
lation as to his wife’s future conduct. The co- 
respondent did not fulfil Ids part of the agree- i 
ment, and there being a further case of adultery 
between the same parties, the petitioner filed a 
second petition. At the hearing, the adultery 
was proved : — Hehl, that tlie petitioner’s conduct 
amounted to comiiyancc at or consent to the 
wife’s intercourse with the co-res])ondeiit. Ib. 

Connivance is a knowledge of, and acquies- 
cence in, the misconduct complained of. BoicU 
ting Y. Bonltinff. 3 Sw. k Tr, 329 ; 33 L. J.. Mat. 
33 ; 10 Jur. (ir.S.) 182 ; 9 L. T. 779 ; 12 W. R. 
389. 

A decree of dissolution of marriage on the 
ground of a wife’s adultery, will not be granted 
w'hen the adultery has been brought about by 
persons acting on behalf of the petitioner, al- 
though without his knowdedge. Piclien v. 
JPiclien and Slmmonds, 34 L. J., Slat. 22. 

If a person employed by a husband to 'watch 
his wife for the purpose of obtaining evidence of 
her adultery, brings about an act of atlultery, 
the husband cannot obtain a decree of dissolu- 
tion on the ground of such adultery, although he 
may not have dii'ected or authorised his agent to 
bring it about. Gower v. Gower, Pearson, Hill 
antlBamn, 41 L. J.. Mat. 49; L. R. 2 P. 428; 
27 L. T. 43 ; 20 W. R. 889. 

In a husband’s suit for dissolution on the 
ground of adultery, the respondent pleaded con- 
nivance, wilful neglect, and conduct conducing to 
adultery. In support of these pleas it was proved 
that the petitioner had permitted the co-respon- 
dent to visit frequently at his house in his ab- 
sence, to send provisions into his house, and to 
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American court was valid the husband was at 
liberty to marry again ; and if invalid, inasmuch 
as it was obtained at the wife’s instance, she could 
not complain of the probable consequences, but 
might be oonsulered to have conmv-ed__at the 
adultery. v. Pufmer, 1 Sw. icTr.ool , -J 

L. J., Mat. 26 ; 2 L. T. 88. 


counter-charge against the petitioner by the re- 
spondent or co-respondent, be withheld from the 
court, such agreement will amount to collusion, 
even though the suppressed facts might not have 
been sufficient to /stobhsh the oounter-cliarge 
Ihinty. TInnt and ^^ rlr|ht, 47 L, J., f . 22 , da 
L. T. 45. 


Collusion.!— Collusion may exist when, both 
being guilty, the husband and \pfe agree to pre- Pi 
sentbefore the court the guilt of one only of the m 
parties, in order to obtain a divorce which they u 
both desire. Gray v. &•«)/, 2 few. & Tr. 0;>J- ^ 

Collusion may consisi^keeping back ca idence 
of what would be a good answer, or agremng a 
to set up a false case. 2 bw. & • 

m2 ; 30 L. J., Mat. 193 ; 7 Jur. (K.S.) 609 , 4 n 
L T. 308 ; 9 W. K. 640. f 

’in an undefeiuled suit for dissolution of mar- tc 
riage, on tlie ground of the adultery ot the w i e, 
it appeared at the hearing that the wife had si 
given the petitioner’s solicitor a photograph of h 
iiersclf, and attended in court at the hearing to h 
aid in her identification, and for so doing re- 
ceived money from the solicitor. -Che court, 
notwithstanding, being satisfied upon the evi- 
denco that there was no collusion between the i 
petitioner and respondent, pronounced a decree 
nisi. Iliif vis v. JlarTis tinil Lamuevt^ 61 u. u., 

In order to establish collusion against a peti- 1 
tioner and the respondent in a suit for a dissoln- t 
tion of marriage, it is necessary to prove tha g 
there was some understanding or agreement be- \ 
tween them. Gethhi v. Gethm, 31 L. J., Mat. c 

48. ^ 

’ Though the court may be satisfied that the 1 
adultery is proA'ed, and that the petitionei A\as t 
neither accessory to nor conniving at it, it wnii < 
dismiss the petition, if it appears that the par- i 
ties, or their agents with their knowledge, Avere 
acting in concert A\dtli each other as to the con- ! 
duct and prosecution of the suit. Lloyd y. Lloyd 
and ChwUeder, 1 Sw. & Tr. 567 ; 30 L. J., Mat. 
97 

if it is shown that a husband has promised his 
Avife to commit adultery, in order that she may 
obtain a divorce, and that the Avife follows a 
course the husband has indicated, to ivatch him, 
and that adultery takes place subject to that 
understanding, and that evidence is obtained 
accordingly, the court A\dll hold that the parties 
are acting collusively, and will dismiss the peti- 
tion. Todd V. Todd, 35 L, J., Mat. 34 ; L. R. 1 
P. 121 ; 12 Jur. (N.S.) 237 ; 13 L. T. 759 ; 14 

W. B.350. ^ 

An agreement betAveen the parties to a divorce 
suit to withhold any relevant evidence from the 
court amounts to collusion. Lacon v. Bacon and 
Aslily, 25 W. B. 660. 

A husband, before commencing a suit for dis- 
solution of marriage, agreed with his wife that, 
if no opposition was offered to his petition, he 
Av'ould pay the costs of all parties. The respon- 1 
dent and co-respondent did not appear. After a 
decree nisi the queen’s proctor intervened, and 
the respondent gave evidence of the husband’s 
promise as to the costs, and also alleged that he 
had been guilty of cruelty and had connived at 
her cohabitation with the co-respondent. The 
court held that the parties had been guilty of 

collusion, and rescinded the decree nisi. ; 

If, by agreement between the parties to a 
divorce suit, pertinent and material facts which 
might be adduced in evidence in support of a 


Husband Paying Wife Money during 

Progress of Suit.]-The fact that a husband 
makes his wife an allowance in hen of 
whilst a divorce suit is pending is not of itself 
proof of collusion. But evidence that a husband 
had several interviews with liis wife both btfoie 
and after he presented a petition for dissolution, 
mid at these interviews gave her money, and 
urged her not to oppose the petition, and pro- 
mised that if she did not he wild do no harm 
to the co-respondent, and would he a ti lend to 
her Avhen the decree Avas obtained, proves collu- 
sion, the respondent and co-respondent not 
having appeared at the hearing and material 
facts showing that the petitioner had by ms con- 
duct conduced to the respondent s adultery 
having been withheld from the court. Bennies 
V. Barnes and Grlmwade, 3^ Mat. 4; 

L. B. 1 P. 505 ; 17 L. T. 268 ; 16 W. B. 281. 


Suppression of Pacts material to, though 

not sufficient to Establish, Counter-charge^ 
Eight to Decree Absolute.]— A wife having peti- 
tioned for a divorce from her husband on the 
ground of his cruelty and adultery Avith seAmral 
women, the husband presented a counter-petition 
on the ground of his Avife’s adultery. During 
the trial of the petitions, the husbaiia and wire, 
by their respective solicitors, entered ^ into an 
agreement that the wife should give evidence of 
cruelty to the satisfaction of the court, and of 
the husband’s adultery with W., one of the 
women charged, and that if the court was 
satisfied on that evidence the decree should go, 
the Avife should withdraw the other charges, and 
the husband should witiidravv his petition. The 
wife’s counsel proceeded Avith the trial as if 
the agreement had not been entered into ; but 
the husband’s counsel acted in accordance with 
instructions based on the agreement, and did 
not cross-examine the wife. The jury found 
that the husband had committed adultery Avith 
W. only, that he had been guilty of cruelty, and 
that the wife had not committed adultery. On 
these findings a decree nisi Avas granted. The 
queen’s proctor intervened, and after a hearing 
at which further evidence Avas adduced, the 
judge left to the jury the questions (1) Were 
! material facts withheld from the knoAvledge of 
‘ the court? (2) Was there collusion? (3) Did 
J the wife commit adultery ? The jury answered 
the two first questions in the affirmative, but 
■ Avere unable to agree as to the third : Held, 
first, that under the Matrimonial Causes Act, 

I 1857, a wife was deprived of her right to a 
- decree, not only if she had been guilty of a 
I matrimonial offence, but also if her petition had 
i been presented or prosecuted in collusion with 
s the respondent ; and secondly, that an agreement 
e between the parties to a divorce suit to withhold 
t from the court pertinent and material facts, 
e which might have been adduced on the trial in 
»f support of a counter-charge, amounted to collu- 
sion, eA’^en though the facts suppressed might not 
a have been sufficient to establish such counter- 
h charge. Alexandre v. Alexandre (L. B. 2 r. 
a 164'! considered. Butler v. Butler, 59 L. J., P. 
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a.") ; 15 P. D. 66 ; 62 L. T. 344 ; 38 W. K. 330 
— G. A. 

As to Costs.] — A petitioner having been found 
'guilty of collusion, and the suppression of ma- 
terial facts, the decree nisi which he had ob- 
tained was rescinded, and the petition was dis- 
niissed ; but, having incurred exp)ense in pre- 
Tf jaring to meet a charge of adultery, which was 
•withdrawn, he was not condemned*^ in the costs 
•of the iiitervention. Ih. 

Scotch Divorce obtained by Collusion. ]~B., 

nil Englishman, married in England H., an 
Englishwoman, but they separated, and he lived 
apcrrt, in adultery with another woman. S. 
wished to marry H., and he induced B. to go to 
•and reside in Scotland for forty days in order to 
give the Scotch court jurisdiction to entertain a 
suit to be brought against him by H. for a 
■divorce ; and there was an agreement between 
S. and B. that S. should pay B. a sum of money, 
but only in case B. gave no information wiiich 
should be ]:)i’ejudicial to the divorce. The suit 
v^as instituted, and a decree of dii’orce obtained : 
— Held, that the Scotcli divorce was null and void 
<[uoa(i its operation in England, because the 
■ilivorce was obtained by collusion. Sliaio v. 
Ooidd, 37 L. J., Ch. 433“; L. It. 3 H. L. 55 ; 18 
L. T. 833. 

An agreement by which the former and guilty 
husband should receive a sum of money for 
bringing himself within the reach of the Scotch 
■court, so as to enable Iris wife to institute a suit 
for divorce, to be determined on its merits, 
would not l3e objectionable on the ground of 
•collusion. But an agreement that he should 
forfeit a sum of money if he, or an}’- one through 
him, gave information which should be preju- 
■dicial to the divorce, -would be such a collusion 
as would have the efcect of invalidating the 
•decree of divorce. Ih. 


exception of- his promise to exchange into 
another regiment : — Held, first, that as the agree- 
ment was made, not with a view to the continua- 
tion of the adulterous intercourse, but for the 
purpose of restoring the wife to her friends, it 
was no bar to a divorce, liatcliffe v. llatcliffe 
and Andermn^ 1 Bw. & Tr. 467 ; 29 L. J., Mat. 
171 ; 5 Jur. (N.S.) 714 ; 7 W. E. 726. 

Held, secondly, that the adulterer, as he had 
not fulfilled his promise, ought to be condemned 
in costs. Ih, 

A wife having carried on an adulterous inter- 
course with the co-respondent from 1852 till 
January, 1855, then left her home, and went to 
reside in the house of the co-respondent, and 
subsequently lived with him as his wife. In 
f'ebruary, 1855, a deed of separation was entered 
into between the husband, his wife, and the co- 
respondent, b}’- which the husband covenanted 
with the co-respondent to permit his wife to live 
separate from him, as if she were unmarried, and 
to allow her a certain sum for her maintenance ; 
and the co-respondent covenanted that the wife 
should not molest her husband, that she should 
maintain a child to which she had given birth in 
1853, and that he should indemnify the husband 
against her debts. The husband vus aware of 
the adulterous intercourse, and he admitted, on 
being examined by the court, that he had always 
believed that the co-responclent was the father 
of the child born in 1853. He had nevertheless 
allowed the co-respondent subsequently to its 
birth to visit at his house. A petition being 
presented by the husband for a dissolution of 
marriage, was dismissed on the ground tliat the 
husband knew of the adulterous intercourse, and 
that the deed of separation was virtually an 
assignment by him of his wife to the co-respon- 
dent. Walton. V. Walton, 28 L. J., Mat. 97. 
' Coohe V. Cooke, 11 W, E. 957 ; Mattlunvs v. 
! Matthews^ 8 W. E. 51. 


Agreement — ^Wife to facilitate Proceedings for 
Divorce.] — Where an Englishman married a 
Erenchwoman and they resided in France, where 
their children were born, and suits were insti- 
tuted between them in both countries, and were 
•compromised by an agreement, of which part 
was that the wife would facilitate proceedings for 
a divorce, and another part was, that one of the 
•children should remain with his mother, and a 
third part related to the payment of an allow- 
.ance to the wife : — Held, that even supposing 
the parties to be domiciled in France, and the 
.agreement to be governed by French law, and to 
be valid according to that law, and to have been 
performed as to the parts which were invalid 
according to English law, it could not be en- 
iorced here as to any part of it. llojm v. Ilope^ 
8 He G-. M. & G. 731 ; 26 L. J., Cli. 417 ; 3 Jur. 
<N.S.) 454 ; 5 W. E. 387. 


■When Collusion will not be Inferred.] — A 

husband and wife, after a cohabitation of three 
years, separated, having first both signed an 
agreement which concluded in these words : — • 
Mrs. S. promises that if she does not fulfil her 
part of the agreement, Major S. shall have the full 
power of a husband over her, whatever his way 
of living may be”: — Held, that a sufficient 
meaning is given to these last words if they are 
construed to apply to the place where, and the 
mode, as regards his establishment, in which, the 
husband may choose to live, and that it is not 
necessary to infer from them that the wife in- 
tended to give leave to her husband to commit 
adultery for the future. Studdy v. Studdy^ 1 
8 w. A Tr. 321 ; 28 L. J., Mat. 44 ; 5 Jur. Cn.S.)‘ 22 ; 
7 W. E. 144. Affirmed on appeal, 28 L. J., Mat. 
105. 


e. Conduct conducing to Adultery. 



Agreement between Husband and Adulterer.] 

—On the termination of an adulterous inter- 
•course, an agreement was entered into between 
the husband and the adulterer, officers in the 
isame regiment stationed in India, that the latter 
should pay the expenses of the wife’s return to 
England, and should allow her lOOZ, a year, and 
should exchange into another regiment, the 
husband undertaking that the adulterer should 
be put to no expense by any proceedings to be 
taken for the purpose of obtaining a divorce. 
The adulterer fulfilled the agreement with the 


Discretion of Court.]— The court may, if it 
thinks the circumstances of the case warrant it 
in so doing, exercise the discretion given it by 
s. 31 of the Matrimonial Causes Act, 1857, and 
pronounce a decree nisi in favour of a husband 
who has been found guilty of “ wilful neglect or 
misconduct conducing to ” the adultery of his 
wife. But no general rule can be laid down for 
the exercise of such discretion, which must de- 
pend upon the circumstances of each particular 
case. Parry v. Pa.Try^ 65 L. J., P. 35 ; [1896] 
P. 37 : 73 L. T. 759. 
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Scmble, that where such discretion is so exer- • 
ciscd it ou£?ht to bo upon the terms of the 
husband making provision for his wife s main- 
tenance to such amount and in such mannei as 
the court shall think right. lo^ 

Nefflect or Misconduct conducing to Adultery.] 
—The petitioner, who was an engine-drivei, 
earnino' ‘245. a week, married the respondent in 
island in 1878 separated from her because 
she had' run him into debt. She went in o 
domestic service, and subsequently formed a 
adulterous intercourse with the co-responden , 
and continued to cohabit with him as his wife ! 

up to the date of the petition, the husband 
meantime having not in any way contributed to 
her support or concerned himself about her m 
anv wav— Held, that he had been guilty of 
such “ wilful neglect and misconduct as ]ustifiecl 
the court in exercising the discretira “ 

it hv s 31 of the Matrimonial Causes Act, 
1857 ami refused to dissolve the marriage. 
StiirJiiicJi V. Stiu'lwfh, 59 L. J-, P- “9 > 91 L- ■ 
876. 



Neglect of Hushaud must be Considerable.]- m 
The misooiuluot conducing to adultery " 

hv -’0 & 21 Viet. C.S.5, s. 31, is not mere c.areless- ui 
ness. Before a husband is found guilty of such v. 
misconduct, it must he proved that there w as an 
intimacy between the respondent _ 

respondent of such a character as to he (hj’t no^y 
dangerous, that he actually knew so much of the r 
intimacy as to perceive the danger, awl t he ti 
either purposely or recklessly disregaidcd it, c 
and forebore to interfere. X>civ«|7 v. 

JBlMey, 37 L. J., Mat. 52 ; L. 11. 1 P. ool ; U b 
Xl T 4:S 

Tlio -‘"wilful neglect or misconduct” which, by s 
20 vt 21 Viet. c. 85, s. 31, is made a bir to the ^ 
husband’s right to a <lecree is not that neglect j 
or misconduct which may have led to 
ticiilar act of adultery after the wife s lapse tiom 
virtue, but the neglect or misconduct which has 
directly conduced to her fall, Pmd w ^ ^ 
Paul and Farquliar, L. K. 1 P- i 
108; 17VMI. 1111. , ^ < 

The cases arc few in which the court would be . 
iustified in visiting with the penalty of adultery 
a faulty wife wkose husband has also been found | 
guilty of adultery. Barnes v. Barnes and Bmn- - 
moni 38 L. J., Mat. 10 ; L. K. 1 P. 572 ; 19 L. 1. 
526. 

"fhe misconduct intended by 20 & 21 Viet. c. 
85, s. 31, which, in a suit for dissolution of mar- 
riaf^e gives the court an option as to dissolving 
tluTmarriage, although the case of the petitioner 
may have been proved, if he has been .pilty of 
such w'ilful neglect or misconduct as has con- 
duced to the adultery, is misconduct amounting 
to a breach of marital duty. Cunmnffton 
Cnnninqtonand Nuhle^ 1 Sw. 475 ; 28 L. J., 
Mat. 101; 8 W B. 3. See also Brown v. Broivn 
21 L. T. 181. 

Adultery procured by Agent.] — The wdfe, 
wko vvas living apart from her husband, em- 
ployed her solicitors to watch him. Uminown 
to her, and without her authority, the solicitor s 
clerk induced the respondent to commit adultery. 
A decree nisi for the dissolution of the marriage 
was granted on his evidence and the wife s as to 
acts of cruelty. The queen’s proctor mtervened 
on the ground that the petitioner vvas not en- 
titled to a decree on the ground of such adulteiy . 


Held that the decree nisi must be rescinded ; 
w the intervention of the queen’s proctor 
did’ n^t tourthe wife’s charge of cruelty, the 
petition would not he dismissed, so as to give 
CTopportmhty of ^ if '“4 

I separation 0<v^r / P 22Vinowt2 

and Pidim v. PicUn (34 L. J., i. toiiowca, 

Bell V. Bell, 58 L. J., P. 34. 

Eefusal by Wife to Consummate— Bigamy- 
and Adultery— Unreasonable Delay —Jndicial 
Selrationl-A husband and wife married 
fn^ m2 4e marriage was never consum- 
mated ow'ing to the wife’s refusal to submit to^ 
marital intercourse; the parties shortly attei- 
wards separated. In 1874 the husband con- 
tracted a bigamous marriage with another 
woman. In 1886 the wife made mqmnes as to 
her husband’s conduct and m 1889 obtained full 
knowledo-e of the facts, but did not institute 
proceedings till 1891, when she prayed for a 

’ divorce on the ground of bigamy and ffery : 

—Held, that the delay was unreasonable, that 
■ her conduct was misconduct conducing to her 
Imsband’s adultery, and therefore a divorce \va& 

- not granted but only a judicial separation to 
1 wdiicli latter case neither wnltul inisconducd noi 

- unreasonable delay constitute any bar. Dtxon 
1 V. Dixon, 67 L. T. 394. 


Pregnancy Dangerous to Wife— Separation 
— AdSltery of Wife.] — The petitioner mar- 
ried the respondent in 1873, and they Ined 
tno'other very haiipil}'' till the birth ot the onlj 
lh1?Llv IsVl shortly after which event 
the respondent’s mind became temporarily un- 
hiimed, and she was removed to an asylum, 
from which, towards the end ot the same yeai, 
she was discharged as cured. Ihe petitionei 
was, however, advised by his wife’s medical 
attendant that further cohabitation, if it resulted 

in pregnancy, would probably prove dangerous 
to the respondent and any tiiture oftspriug. 
Bv the consent of the families of both parties', it 
was arranged that they should live apart, the 
wife having the child with her, and the husband 
making her an allowance. The petitioner corre- 
sponded with his wife until 1880, when he 
rrfused all further direct communication, but 
continued the allowance through his s^olicitor ; 
and throughout the separation he declined all 
private interviews with his wife, although m- 
gently and repeatedly requested and begged loi 
bv her In 1879 he wrote that she was not to- 
inquire into his mode of life, and he would not 
’ interfere with hers :-Helcl, that he wms not 5I1S- 

■ entitled to a divorce, on the ground ot his wite^s- 

■ subsequent adultery. Lander v. Lander^ 60 X. 1. 

■ 257. 

' Couvictiou of Hushaud under Criminal Lavr 
Amendment Act — Wilful Heglect and 
I conduct hy Eespondent conducing to suck 
Adultery — Discretion of Court.] — The parties to 
a suit for dissolution of marriage were marneti 
' in 1863. During the next five years the husbaim 
t- was frequently guilty of adultery and crue ty. 
n In 1868 he left his wife, and finally deserted her 
's in 1870. She did not know where he was, or 
7 whether he was alive or dead, and took no 
•e trouble to find out. In 1879 she ascertained he 
:0 was alive, and living at Burton-on-Trent. in. 
d 1877, being in distressed circumstances, she 
1- the acquaintance of G., and went to cohabit with. 
’ ; him as his wife, and continued to do so till Icy-, 
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in 1895 the husband was sentenced to fifteen husband disentitled him to a divorce, and that 
months’ imprisonment, under the Criminal Law the petition must be dismissed. Heyes v. Heyex, 
Amendment Act, for an assault on a young girl. 36 W. R. 527. Affirming, 57 L. J., P. 22 13. 
In June, 1896, she obtained a decree nisi for the P. L. 11 ; 57 L. T. 815 ; 51 J. P. 775. 
dissolution of her marriage, on the grounds of 

her husband's adultery and desertion. The Leaving Wife with Small Allowance.] — The 
queen’s proctor intervened, alleging the peti- parties to a marriage separated by mutual con- 
tioiier’s adultery wdth C. : — Held, that the re- sent after a few days’ cohabitation, and lived 
spondeut had been guilty of wilful neglect and apart for sixteen years. The petitioner allowed 
misconduct conducing to the petitioner’s adul- his wife a small sum monthly, but never saw her. 
tery, and that, taking all the circumstances into Subsequently he ascertained that she was living 
consideration, the case was one in wdiich the in adultery, and instituted a suit for dissolution ; 
court was justified in exei’cising its discretion but the court held that he had been guilty of 
under s. 31 of the Matrimonial Causes Act, 1857. conduct conducing to the adultery, and dismissed 
Decree made absolute. No order as to costs, the the petition. Hawkins v. Hawkins^ 54 L. J., 
queen’s proctor’s intervention being thoroughly P. 94 ; 10 P. D. 177 ; 34 W. R. 47. 
justifiable. Symons v. Symons, 66 L. J., P. 81 ; 

[1897] P. 167 ; 77 L. T. 142. Husband Living Apart with Reasonable 

Cause.] — A husband and wife were in service, 
Leaving Wife without Means.] — In a suit for in the same family, at the time of their marriage, 
a dissolution of marriage, on the ground of a Shortly after the husband, to improve his posi- 
wife’s adultery, it appeared that the husband, a tion, went into service elsewhere, leaving the 
‘draper’s assistant, then tweiit3’-oiie, married a wife in the same service. The wife committed 
woman wdiom he well knew to be a prostitute, adultery with a fellow-servant : — Held, that the 
A month after the marriage they removed from ' husband had not been guilty of desertion or 
the^ lodgings to the liouse of Ids father, from I wilful separation without reasonable excuse, and 
which, after a stay of a few weeks, they were ! the court dissolved the marriage. Davies, y. 
compelled to remove in consequence of tlie wife j Davies and Jluyhes, 3 Sw. k Tr. 221 ; 32 L. J., 
exhibiting bad temper and making herself tlis- i Mat. Ill ; 9 Jur. (N.S.) 828 ; 8 L. T. 703 ; 11 
ngreeal)le to the family. Ten days afterwards 1 W. R. 402. 


the liusband went to America, not on business, i A young man who had just taken his degree 
but because he lived unhappily with his wife, ! at Cambridge married a prostitute, and never 
leaving her^ without any means of subsistence, | afterwards cohabited with her. He had no 
and^ supplying her with none during an absence | means of providing a home for her, or of con- 
cf four years. After he left, his family had , tributing to her support, and the day after the 
given the wife a small [)ittance on one occasion, marriage he separated from lier, and went to live 
and had promised to give her further assistance, witli his father, who, on being informed of the 
tout in consequence of her annoying tliem all marriage some months afterwards, caused a deed 
intercourse with her was broken off. The wife of separation to be executed, by which an allow- 
after lier husband left, returned to her former ance of IL a week was secured to her. This 
way of life : — Held, that there was a wilful allowance was paid by the husband’s father. 
:separation of the husband from the wife before After the execution of the deed the wife was 
the adultery complained of, and that it was ! guilty of adultery. In a suit by the husband for 
without reasonable excuse, and, in the exercise | dissolution of marriage : — Held, that the separa- 
of the discretion given by 20 & 21 Viet. c. 85, I tion, if wilful, was not without reasonable excuse, 

:S. 31, the court refused to decree a dissolution of and that the petitioner was entitled to a decree, 
the marriage. Ckniltkartw Coultliart and Gouth- Proctor v. Proctor, Smith and Pitman, 4 Sw. &; 
waite, 28 L. J., Mat. 21. Tr. 140 ; 34 L. J., Mat. 99 ; 11 Jur. (N.S.) 531 ; 

A husband was proved to have left his wife, 12 L. T. 505 ; 13 W. R. 9<)3. 
with an expressed intention not to return to A ward in chancery wlio had no means of his 
‘Cohabitation with her ; and for many years he own, at sixteen, married clandestinely a pros- 
liad not provided her with a m.aintenance or a j titute of about the age of thirty-five. The 
home. On two or three occasions on which he Master of the Rolls, a month after the marriage, 
saw her during this period his sole object was to ordered that the husband should be delivered 
■obtain her money : — Held, that the separation into the custody of his guardian, with liberty for 
could not be taken to be by mutual consent, the guardian to send uim abroad, and that the 
because the wife in her letters, written after the wife should be restrained from holding any corn- 
desertion, made use of casual expressions, wrung munication witli him. In pursuance of this order, 
from her by his misconduct, purporting that she he was sent abroad against his will. The wife 
did not desire to see him or that he should visit being left without means of support, she applied 
her. Meara v. Meara, 35 L. J., Mat. 33 ; 14 W. R. to her husband’s guardian for money, but it was 
.849. refused. For some months after the marriage 

she conducted herself [)ruperly, and then relapsed . 

Drunkenness of Wife— Delay.]— In a suit by into her former course of life. In a suit by the 
the husband for tUvorce on the ground of adul- husbaiul for dissolution of marriage : — Held, that 
tery, which was not defended, the husbaiiid as the separation was on the husband’s part, in- 
admitted that on his wife becoming ad<licted to voluntary, and he had no means wherewith to 
habits of intoxication he left her, after eleven contribute to his wife’s support, he bail not wil- 
yefirs of cohabitation, broke up his home and fully separated himself from her, nor been guilty 
.sold his furniture with the intention of .getting of such neglect or misconduct as havl conduced 
rid of her. He made her no allowance and never to the atlultery so as to give the court a discre- 
saw her until eight years after the separation, tionary power to refuse to dissolve the marriage, 
when he met her by aeci<lent. Five years after Bcavan v. Beavan, 2 Sw. k Tr. 652 ; 32 L. J., 
that meeting he filed the petition. The adultery Mat. 36 ; 8 Jur. (N.S.) 1110 ; 7 L. T. 43.5 ; 11 
was pj'oved :• — Held, that the conduct of the W. R. 155. 
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Wife living Apaxt with Seasonable Cause.] 

— A girl, aged sixteen, left her home one morning 
and without the consent or knowledge of any ot 
her friends married a man aged thirty-six^ with 
whom they were unacquainted. Immediately 
after the ceremony she returned home and^ in- 
formed her mother of the marriage. Inquiries 
having been made as to the character ot the 
husband, it was found that he was not a suitable 
husband for her. Her friends accordingly im- 
mediately removed her to the continent, where 
she remained for some years, tshe never co- 
habited with her husband, and never saw him 
after the marriage, nor did he make any attempts 
to get her to live with him. The husband 
having subsequently been guilty of bigamy v ith 
adultery, the court dissolved the marriage at 
the suit of the wife, being of opinion, tbat,imuer 
the circumstances, there was reasonable excuse 
for the separation. Dii Terroam) v. :pu ler- 
1 Sw. & Tr. 555 ; 2b L. J., Mat, 95, 


Imprisonment of Husband.] A husband, 
shortly after his marriage, was convicted ot }• 
felony, and sentenced to transportation. M diilst 
lie was undergoing penal servitude, his wire ^ 
commit ted adultery with a man who resided in 
the house where she iveiit to board, bbe had 
been previously much attached to her liushaiul, \ 
and from the circumstances of the case there ^ 
was no reason to doubt that, but for her ( 
husband’s absence, caused by his own^ mis- j 
conduct, she would have remained faithful to < 
him Held, in a suit by the husband for a , 
dissolution of marriage, that the felony committed ] 
by him, not being a violation of marital duty, i 
was not misconduct within the meaning of s. 31, ; 
and, therefore, that the case of the husbaiid 
leaving been proved, the court was boiiiKl to , 
dissolve the marriage. OirHnhtgtim v. ( ■unmno- 
toji (ind 1 Sw. tk Tr. 475 ; 28 L. J., Mat. 101 ; 

8 W. R. 3. 

Held, aiso, that the felony did not conduce to 
the adultery as though a sine qua non, it was 
not directly or indirectly a causa causans. i A 
See also Astro 2 )e v. Astrope^ 29 L. J., Mat. 27, 
ante, col. 789, and col. 755. 

Of Wife.]--Semble, that the conviction 

of a wife for an offence against the criminal law 
is no justification for refusing further cohabi- 
tation wifh her, and that, if such refusal con- 
duces to her adultery, the court will not grant 
her husband a dissolution of his marriage. 
WiUlanDwn w WillUidDWii aud 51 L. J., 

P. 54 ; 7 P. D. 76 ; 46 L. T. 920 ; 30 W. R. 616, 

Husband not giving Protection to "Wife.]— A 

husband is bound to give his wife the security 
and comfort of his home and society so far as his 
position and business will admit, and if the court 
is satisfied that the husband has failed in this 
duty, it will, in the exercise of its discretion, 
refuse to dissolve the marriage by reason of the 
wife’s adultery. Jcfreiia v. Jejft'eyn and SmitJi, 
3 Sw. & Tr. 493 ; 33 L. J., Mat. 84 ; 10 Jur, (N.S.) 
572 ; 10 L. T. 300 ; 12 W. R. 809. 

A man having married a woman of loose 
character, with whom he had previously co- 
habited, separated from her against her will 
shortly after the marriage, and sent her to live 
by herself in a place where she coiihl be acces- 
sible to temptation, and where she was guilty of 
adultery. There was no evidence that there was 
any reasonable cause for Hie separation. The 
court was of opinion that this was conduct con- 


ducing to her adultery, and dismissed his petition 
for dfssolution of man-iage. v. Baylu, 

Trmaii and Cooper, Sb L. J., ^at bJ ; L. h. 1 1 . 
39.0 ; 16 L. T. 613 ; 1.5 W. B. 1092. 

A husband shortly after his marriage was,, 
with his wife, residing in the house ot Ins. 
mother. The wife, in consequence ot some dis- 
a^n'eement with her mother-in-law, insisted on 
iSiving the house, and on her husband decliiiiiig: 
to do so, she, with his consent, left,_ and took, 
lodgings elsewhere, where she remained three- 
months ; during this time her husband continued 
to reside apart from her, allowing her a small 
sum weekly for her maintenance, and visiting” 
her occasionally, but only_ passed the night wi r 
her three times. On calling at her lodgings he- 
frequently found her absent as late as eleven and 
twelve o’clock at night, she having no occupa- 
tion which necessitated her absence from home.. 
The wife committed adultery whilst living apart 
from her husband. The court refused to di.ssolve 
the marriage at the suit of the husband, altnough 
his case was proved, on the ground that he had 
been guilty of wilful neglect, which had con-. 
duccHrto the adulter}^ Gruves v. Groves and 
Thonipson, 28 L. J., Mat. 108. ^ 

In a suit for dissolution of marriage, on the- 
ground of a wife’s adultery, it appeared that the; 
husband had wilfully separated himself from his. 

‘ wife shortly after the marriage ; but it was. 

' doubtful whether or not he did so without 
■ reasonable excuse ; the only evidence as to the; 

* cause of the separation being a statement by the-- 
^ wife, that “ her husband had left her because he 
^ had caught her with a young man.” The court 
5 thinking that the husband might not have ^haci 
1 reasonable excuse for leaving her, examiiied. 

him y when it appeared that he had found liei 
> submitting to indecent liberties, and ]iad inline- 
' diatelv broken off all intercourse with hei 
; Held, ’'that as it did not appear affirmatively that 
there was not reasonable excuse for the separa- 
^ tion, the court had no discretionary power, hut 
s was bound to dissolve the marriage. Ilaswell v. 
Ilaswell and Sander, mi, 1 Sw. k Tr. 502 ; 29? 
L. J., Mat. 21 ; 1 L. T. 69 ; 8 W. R. 76. 


6. DAMxVGES. 

a. In Action for Criminal Conversation. 

Action generally.] — To a declaration, for that 
the defendant debauched and carnally knew the 
plaintiff s wife, the defendant pleaded not guilty :. 
—Held, that under this issue it was not necessary 
for the plaiiitifi: to prove that the female, alleged 
to have been debauclied, was his wife. Kenrirh 
V. Horder^ 7 EL k Bl. 628 ; 26 L. J., Q. B. 214 
3 Jur. (N.S.) 441 ; 5 W. R. 530. 

In order to support an action for crim. con. the 
plaintiff was bound to prove a marriage in fact,, 
i.e. an actual marriage, either valid or voidable, 
and not yet avoi(.lcd. Catlierwood v. Cn-don, 13’ 
M. k W. 261 ; Car. <S: M. 431 ; 13 L. J., Ex. 334 
8 Jur. 1076. 

A deed of separation did not preclude the 
action. Chainhers v. Canljield, 6 East, 244. 

If the husband was himself privy to the inter- 
course, he could not maintain the action. Waslnj 
V. Bissett, 2 Term Rep. ICS, ii. S. P., Winter v,. 
Henn, 4 Gar. & P. 494. 

Amount of Defendant’s Property not Relevant.] 

—Evidence on the part of the plaintiff to show the 
amount of the defendant’s property was not admis- 
sible. James v. Brlddinyton, 6 Car. & P. 689, 
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Beatli of Wife after Action.] — If it appeared 
that the wife had died since the commencement 
of the action, the jury was to give damages for 
the loss of the society of the wife from the time 
of the disco veiy of the adultery to the time of 
her death ; and also for the shock to the feelings 
of the husbancl ; and this was so, although it ap- 
peared there was no suspicion of her infidelity till 
she was on her death-bed, and though the hus- 
band continued to treat her kindly up to the time 
of her death. Wilton v. 7 Car. & P. 

198. 

Clandestine Marriage with Actress.] — It was 

not matter of defence, but only in mitigation of 
damages, that the plaintiff married an actress, 
concealed the marriage from her mother, and 
very seldom saw his wife, but suffered his wife 
to remain living with her mother, as if a single 
woman, and allowed her to continue her 
theatrical ]3erforraances in her maiden name. 
Caloraft v. Ilarborough CUarl), 4 Car. & P. 499. 


Complaints of Ill-treatment by Wife.] — Evi- 
dence might be given in reduction of damages 
that the wife, before the criminal intercourse, 
had complained of her huslDand’s treatment of 
her. Winter v. W?‘oot, 1 M. & Eob. 404. 

h. Co-respondent to Divorce Petition, 
against. 

Petition— Amount to be stated in.] — Where 
damages are claimed against a co-respondent, 
the petition should specify the amoimt claimed. 
Sjjedding v. Speddlng, 31 L. J., Mat. 96. 

Jurisdiction.]— Per Lindley, L..J. : Claims for 
damages are placed wholly under the jurisdiction 
of the Divorce Court, and can only be made by 
petition, and the damages recovered are placed 
under the control of the court. The petition 
must be served on the wife, unless the court 
dispenses with such service. The petition must 
be dismissed, if the petitioner has been accessory 
to or conniving at the adultery complained of, 
or has condoiied the same. The claim for 
damages is subject to all these overriding pro- 
visions. Bernstein v. Bermteui^ 63 L, J., P. 3 ; 
[1893] P. 292 ; 69 L. T. 513. 

Co-Eespondent not Appearing.] — Where a co- 
respondent, against whom damages are claimed, 
does not appear, the jury is bound to assume 
that he is guilty of the adultery charged, and to 
assess damages against him. iitone v. Stone and 
A 2 ) 2 Aeton., 3 riw. «!^ Tr. 608 ; 34 L. J., Mat. 33 ; 11 
L. T. 515 ; 13 W. E. 414. 

Eeinstatement of Claim after Withdrawal.] — 

A claim for damages having been formally with- 
drawn, the court refused to allow it to be re- 
instated in the petition, the petitioner having 
failed to show that it was withdrawn in error, 
or that an altered state of circumstances had 
arisen which would j ustify its reinsertion. Sykes 
V. Sykes and Smith, 38 L. J., Mat. 12 ; 19 L. T. 
611. 

Principle of Assessment.] — In assessing 
damages against a co-respondent the jury is not 
to seek to punish him, but is only to give com- 
pensation for the loss which the hnsbaud has 
sustained, and is to consider whether this loss has 
been caused by the action of the co-respoiadent. 
In a case where the wife has not been seduced 


■ 


away from the husband by the co-respondent, the 
jury must take into coiisitleration the conduct of 
the husband and the protection or assistance 
which he may have atforded to her after the 
separation. The means of the co-respondent are 
not in any way to be considered as a measure of 
damages. Xeyes v. Keyes, 55 L. J., P. 54 ; 11 
P. D. 100 ; 34 W. E. 791. 

Measure of Damages.] — The measure of 
damages is, the value of the wife of whom' the 
husband has been deprived. Cowing v. Cowing 
and Wollen, 33 L. J., Mat. 149, 

A claim for damages in a divorce case is 
founded upon the hypothesis that the hus- 
band has sujBEered injury by being deprived 
of his wife’s society through the wrongful 
act of the co-respondent. In order to award 
any damages it is necessary to find (1) that 
the husband has in fact been damnified, (2) that 
such damage has been brought about by the 
wrongful act of the co-respondent, without any 
fault on the part of the husband. It is no pait 
of the functions of the jury to punish the 
adulterer for his immorality. Their sole duty is 
to compensate the husband for the injury (if any) 
which he has sulfered through the wrongful act 
of the co-respondent. If a husband has a vir- 
tuous wife taken from him by the contrivance of 
another man, he is entitled to damages commen- 
surate with the loss of such a wife ; but if she 
has led a loose life before marriage, her value is 
not the same as that of a virtuous woman. In 
estimating theamouut of damages to be awarded,, 
the fact tnat the wife was earning money, of a 
j)ortion of which the petitioner had the advaiitagey 
may v>i'operly be taken into account ; but theto- 
respondent’s means must be left entirely out of 
the cpicstion. Barhlshire v. Barhishlre, 62 L. T. 
664 ; 54 J. P. 408. 

When a petitioner claims damages against the 
co-respondent, if the atlulteiy of the respondent 
and co-respondent is proved, the j ury is bound to 
assess the damages at a specific sum, however 
small. The jury cannot find a verdict that the 
petitioner has sustained no damage. 31 

L. J., Mat. 96, n. 

The jury is to take into consideration the 
same circumstances as would have been con- 
sidered by a jury in an action for criminal con- 
versation. Corny n v. Com ini and Humphrey 
L. J., Mat. 210. 

Means of Co-Bespondent. ] — On the hearing 

of a husband’s petition for dissolution of marriage, 
in assessing damages against a co-respondent liis 
means are irrelevant ; the measure of damages is 
the injury to the petitioner. BiJeker v, Bikker 
and Whitewood, 1 E. 496 ; 67 L. T. 721. 

As a general rule evidence of a co-respondent’s 
means is inadmissible. Cowing v. Cowing and 
Wollen, 33 L. J., Mat. 149. 

Semble, the jury may take a co-respondent’s 
wealth into consideration if he has used it as a 
means of seducing the wife. Ik. 

On an issue of adultery raised between husband 
and wife, to be tried by a jury who has also to 
assess damages against a co-respondent who has 
not appeared, no evidence which isnot admissiblG 
against the respondent can be given to show that 
the co-respondent has been guilty of adultery ; 
but evidence in aggravation of damages is ad- 
missible. The jury found a verdict for the 
respondent, and assessed the damages at one 
farthing. SUme y. Stone aiid Ajpgfleton^ supra. 
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CoamvaiLce of Petitioner.]— Where the 

jury found adultery, conniTance on behalf of a 
petitioner, and assessed the damages at 50Z., the 
court refused to grant a rule nisi for a new ti’iul, 
holding that there could be no doubt of the 
substantial meaning of the jury in their verdict 
of connivance, and that it was sufficiently 
founded on the evidence. Mlyatt v. 

Taylor and liaise^ 3 Sw. & Tr. 504 ; 33 L. J., Mat. 
137 ; 10 Jur. (N.S.) 1035 ; 11 L. T. 44. 

Carriage Settlements.]— Semble, that 

the position of a husband as regards the marriage 
settlements, may properly be submitted to ^he 
jury for their consideration in the assessment of 
damages against the co-respondent. Bell Bell 
and Anylesey (^BarT), 1 Sw. & Tr. 565 ; 29 L. J., 
Mat. 159 ; 1 L. T. 243 ; 8 W. K. 178. 

letters of Wife.]— The letters of the wife 

to her husband and others before the adulterous 
intercourse were admissible to show the state of 
her feelings, although they might also state a 
fact which would not strictly be evidpice. 
WlUis V. Bernard^ 8 Bing. 376 ; 1 M. & Scott, 
584 ; 5 Car. & P. 342 ; 1 L. J., C. P. 118. 

Letters written by a wife to her husband 
(while living apart from each other), proved to 
have been written at the time they bore date, 
and when there was no reason to suspect collu- 
sion, were admissible without showing distinctly 
the cause of their living apart. Trelatimeij v. 
Coleman, 1 B. & Aid. 90 ; 2 Stark. 191 ; 18 K. R. 
438. 

If, to rebut the presumption that a wife left 
her husband’s house from his cruel treatment of 
her, letters written by her to her husband in 
aSectionate terms, were offered in evidence, it 
must have been proved at what time they were 
written, or, they were not admissible ; and the 
dates of them were not sufficient proof of the 
times at which they were written. Ti oolston 
V. Smith, 2 Car.& P. 24 ; 3 Bing. 127 ; 10 Moore, 
482 ; 3 L. J. (O.S.) C. P. 200 ; 28 R. 11. 609. 


- Effect of Separation Deed on Amount.]— 

In a petition by the husband for dissolution of 
marriage claiming damages, it appeared that the 
petitioner and his wife had entered into a 
separation deed in consequence of her intimacy 
with the co-respondent, and that she committed 
adultery with him after the date of the deed : — 
Plekl, that the petitioner was entitled to the 
same amount of damages as he would have been 
had no separation deed been executed. Izard v. 

Izard, 58 L. 3., P. 83 ; 14 P. D. 45 ; 60 L. T. 399 ; 
37 W. E. 496. 

Condonation— Claim for Damages after 

Condonation.] — At the trial of a petition by a 
husband for divorce, on the ground of the 
adultery of his wife with two co-respondents, 
and claiming damages against one of such co- j 
respondents, the jury found that the respondent 
liml been guilty of adultery with both co- 
respondents, but that the petitioner had condoned 
the adultery with the one against whom damages 
were claimed, and that no damages were payable 
by such co-respondent in respect of the adultery 
ommitted by him. It appeared that the con- 
donation wns subsequent to the adultery with 
both co-respondents, and that at the time of the 
condonation the petitioner did not know of the 
adultery with the other co-respondent : — Held, 
that a decree was rightly granted ; for that a 


fonrlonation by a husband of adultery with one 
person is not avoided by the fact that the nce 
Li previously to the condonation committed 
acts of adultery with another person of which 
he was not aware ; and that, although at common 
law condonation by the husband of an act of 
adultery was no l.ar to an action for criminal 
Lvei-sation against the adulterer, but only went 
in mitigation of damages, the case is difteient 
under the Divorce and Matrimonial Causes Act 
1857 ' uiid where, on a petition for divoice and 
for damages against the co-respondent, a divorce 
is refused on the ground that the adultery has 
been condoned, the petitioner is not entitled to 
a iudgment, even for nominal damages against 
the co-respondent ; but the pet tioii will be dis- 
missed, and the petitioner may be ordered to pay 
the co-respondent/s costs, ittory x. Story (p 
P D. 196) approved. Pomero v. Pomero (10 
P D 1741 ov’erriiled. Bernatein v. Bernstein, 
63L.‘J., P. 3 ; [;8im] P 292- ; 69 L. T 513-- 
C. A. And see JSorru v. IS orris, 4 bv . X 1 ....D/. 

Petition dismissed.] — If the petition is dis- 
missed the petitioner can get no damages. 

Storn V Story, 57 L. J., P. lo , 1- 1- H. 196, 

57 kl 536 f 36 W. K. 190 ; 51 J. P. 6S0. But 
see Long, 60 L. J., P. 27 ; 1.5 P. D. 218. 

Co-Eespondent not Answering— No Eight to 
Address Jury.]— A co-respondent who puts m no 

answer, and yet appears, is not entitled to address 
the iury in mitigation of damages, or to cioss- 
examine with that view. Byne y. 

Blaehtey, 37 L. J., Mat. 9 ; L. E. 1 1. o08 , 17 
L. T. 29 ; 16 W. R. 159. And see col. 8^2. 

Apportionment of.] — A husband obtained a 
decree nisi for dissolution of marriage, and 
‘ damages were assessed at 250Z. On motion to 

> make the decree nisi absolute, and to direct 

> application of damages, the court directed all 
i the husband's interest in the damages to be 

assigned bv him to a trustee for the use of the 
’ onH clnkf of the marriage, and in case of the 
child’s death under twenty-one and unmarried, 

- for the use of the husband, and suspended the 
t decree till such assignment should be made. 

- Clurh v. Clarh and Baruch, 2 Sw. & Tr. 520 ; 31 
I L. J., Mat. 61 ; 6 L. T. 639 ; 10 W. R. 810. ^ 

The jury having assessed the damages against 
1 a co-respondent at l.OOOL, and condemned him 

- in costs, the court ordered the damages to be 
B paid to the hushand in trust to pay thereout 
1 such costs as should not be recovered against the 
' co-respondent, and as to the residue for the 
• children of the marriage in equal shares, to he 
’ paid to them on attaining twenty-one. 8})eddmg 

V. Speddmcf, 32 L. J., Mat. 31. 
r The court directed 5,000Z. damages to be paid 
a to the husband’s solicitor ; 1,OOOL to be paid by 
.e him to the husband : out of the residue an 
s, annuity of 1202. to be purchased for the respon- 

I - dent’s life, to be paid to her dum casta vixerit, 
it with remainder to two of her daughters ; and 
3 - the remainder to be invested in an aimiiity for 
id these two daughters. Forster v. Forster and 
es Berridge, 3 Sw. & Tr. 158 ; 9 L. T. 150. 

le Upon pronouncing a decree of dissolution of 
[•y marriage on the ground of a wife’s adulteiy, the 

II- court ordered that the damages assessed by the 
th jury should be applied, in the first instances, to 
Lie the payment of so much of the petitioner s costs 
lie out of pocket as should not be taxed against the 
.d, co-respondent, and that the residue should be 

a settled upon the respondent for life dum casta 
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vixerit ; and after her death, or on breach of If an order is made that the damages be paid 
that condition, upon the issue of the marriage, to the petitioner in the suit, there is nothing to 
Ndrracott v. Xarracott and MesJieth, 8 Sw. & Tr. prevent him from coming to terms with the co- 
408; 83 L. J., Mat. 132; 10 Jur. (N.S.) 640; respondent, and accepting a less sum than that 
10 L. T. 389 ; 12 W. 11. 1064, assessed. JJale v. Dale and JJaedtmell, 15 L. T. 

AVliere it was proved on the hearing of a peti- 595. 
tion that there had been no issue of the marriage, Where there was reason' to apprehend t!^at 
and that at the time of the hearing the respondent little or nothing, would be recovered if the co- 
was living with the co-respondent, tile court respondent was pressed for the full amount pf 
made the order for the payment to the petitioner the assessed damages, the court on receiving an 
■of the damages assessed against the co-respon- assurance that no application would be made on 
dent part of the decree nisi, instead of postponing behalf of the petitioner (who declared his ability 
it until the decree absolute. Deans v. Dvans and willingness to maintain the only child of 
and Bird^ L. R. 1 P. 39. the marriage) to alter the settlement, ordered 

A jury found that the respondent and co- the damages to be paid to him, with the view of 
respondent had committed adulteiy, and assessed enabling him to come to terms in respect of 
the damages, which they recommended should them with the co-respondent, who was willing to 
he entirely settled on the children of the mar- pay part but unable to pay all. Ih. 
riage. The court ordered that the petitioner’s But when an order had' been made as to the 
surplus costs, having been taxed, should be first manner in which the damages should be applied, 
paid out of the f uml, and that the residue should the court refused to sanction an agreement 
he invested in the name of a trustee, the income between the petitioner and co-respondent, by 
to be expended for the maintenance and educa- which the children were deprived of the benefit 
tion of the children until they were of age, when conferred ui)on them by such order ; but as the 
the principal would be divided between them, petitioner had been put to further expense by 
Bllliiigaij V. Blllingaij and Thomas, 35 L. J., a]>peals, the court varied tlie original order so 
Mat. 84. ^ as to give him a larger share of the damages, on 

A sum of 5,00(d. damages was apportioned by tlie giound that the intent of the original order 

the court as follows : — l,5U0h was settled on was to reimburse the petitioner all the expenses 

the youngest child of the marriage, aged five he had incurred. I\)rstAa*\\Forste)U(nd Jierridge, 

years, the only one remaining in the husband’s 4 8. A T. 181 ; 84 L. J., Mat. 88 ; 11 Jur. (N.s.) 

custody; l,500h was given to him and also his 512; 12 L. T. 504. 
costs of the suit in addition to those which 

had been taxed against the co-respondent; the Motion to insert “ Dum Sola” after Decree 

I balance was invested in the purchase of a life Absolute.]— After a decree was made absolute for 

II annuity for the wife, to be paid to her as long as payment of the income of the invested damages 

she lived chastely and did not become the wife to the wife Held, that it was too late to apply 

of the co-respondent ; and in tlie event of her to the court to aniend the order by inserting in 

: breaking either of these conditions, to be pai<l to it, after the words “ dum casta,” tlie words et 

^ the husband. Megeni v. Meyern and Mgers,, ^olaf’ Xarraeott v. Xarraeott and Ilesketh, 4 

: 46 L. J., B. 5 ; 2 P. H. 254 ; 35 L. T. 909 ; 25 W. 11. Sw. A Tr. 76 ; 34 L. J., Mat. 54 ; 11 L. T. 750 ; 

115. 18W. 11.506. 

In a suit by a husband for dissolution of 

marriage, the court refused to order any part of Enforcing Payment.] — The court has no power 
the damages assessed to be settled on the wife, to order immediate execution for recovery of 
but directed them to be apidied, first, to the damages awarded against a co-respondent, and 

payment of such part of the petitioner’s costs ordered to be paid to the petitioner. Ponnsford 

,as he should not recover from the co-respondent, y. Ponmd'ord and Jhiljnn, 2 Sw. A Tr. 389 ; 30 
i and subject thereto, to be settled upon the issue r. Mat. 188 : 5 L. T. 189. 

^ of the marriage. Taylor v. Taylor and Walters, Or to order him to pay into court the amount 

39 L. J., Mat. 28 ; 22 L. T. 140. of the damages. Ih. S. Forster v. Forster 

; and Berruhfe, 82 L. J., Mat. 183. 

! Kot a Voluntary Settlement — Settling.]— But wlieii damages had been ordered to be 

1 It is competent to the court to make an order paid to a petitioner, and it appeared tliat he was 

I for the settlement of damages after the decree in danger of losing them, the court made an 

nisi has been made absolute. BllUnyay v. order on the co-respondent to pay tlie amount 
Blllhigay and Thomas, 35 L. J., P. 84 ; L. E. 1 within ten days after the service of the order. 
P. 168. Bent v. Bent and Footman, 2 Sw. A Tr. 392 ; 30 

L. J., Mat. 189 ; 5 L. T. 120 ; 10 W. K. 448. 

Damages not “Property” on Bankruptcy.]— And when damages and costs are not paid 
I Aloney recovered as damages in a suit by a pursuant to an order of the court, leave will be 

; husband for dissolution of his marriage is not granted to issue a fieri facias. Heed v. Reed, 29 

I his “property” within the meaning of s. 47 of L. J.^ Mat. 158. 

I the Bankruptcy Act, 1883. Stejdienson, In re, ju a suit a husband for dissolution of 

& Brown, Fx gmrte, 66 L. J., Q. B. 423 ; [1897] marriage on the ground of the wife’s adultery, 

' 1 Q. B. 638; 76 L. T. 328; 45 W. II. 416; damages to the amount of 500^. were assessed 

4 Manson, 13. against the co-respondent. The court granted a 

deci'ee nisi, and condemned him in costs. On 
Agreement between Petitioner and Co-Eespon- affidavits showing that the co-respondmit was 
•dent as to.] — The court is not at liberty to removing his effects and evading service of a 
recognise an agreement made between the counsel peremptory order for payment of the damages, 
of tiic petitioner and co-respondent in respect of the court allowed a fi. fa. to issue forthwith, 
the amount of damages to be paid, but is bound without requiring personal service of the order, 
by the assessment of the jury. Callwell w, PntcJumlY, Pritchard and Bean, L. 

' Callwtdl and Kemwdy,t^ Sw. A Tr, 259. Mat. 46 ; L. E. 2 P. 53 ; 22 L. T, 629, 
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-- Order to Pay into Court— Attacliment.] i 40 
- — A co-respondeiit disobeyed the order of the 10 
court to pay into the registry the damages which 
had been found against him, and as there was no to 
one to institute proceedings against him under to 
the Debtors Act, 1869, the court ordered the it 
damages to be paid to the petitioner, he undei- is 
taking to pay them into court. Gytc &yte, ui 
10 P, D. 185 ; 34 W. E. 47. w 

Eeceiving Order— “ Judgment Creditor re 

Order for Payment to Husband.] — In a 

divorce suit by a husband a decree for dissolu- p, 
tion of the marriage was made whereby 1 ., the 
co-respondent, wms ordered to pay into court the 
amount of damages assessed by the jurj. A q. 
further order was made that F. should pay the 
money to the husband for the purposes of settle- 
ment upon the children of the marriage, h. 
failed to pay, whereupon the husband a|)plied to 
the iudge in bankruptcy for a committal order 
under s. 5 of the Debtors Act, 1869. 4. had q 
means sufficient to pay part only of the 1 

The judge, acting under s. 103, sub-s. ot the 
Daiikriiptcy Act, 1883, made a recehnng order 
in lieu of an or<ler for committal -.—Held, that ^ 
the judge had no jurist liction to make the ortler, j., 
inasmuch as the husband, being a mere recei\ ei p 
or collector for the court of money not to be 
applied for his own benefit, Nvas iiot a “ judgment 
creditor” within the meaning ot s. 103, sub-s. a, 
of the Bankruptcy Act, 1883 ; but that an order ^ 
should be made‘ against F under s. 5 ot the ^ 
Debtors Act, 1869, for payment of the money t 
by instalments. Fn/rr, Ah; parte, Fryei\ In /v', q 
55 L. J., Q. B. 478 ; 17 Q. B. D. 718 ; 55 L. i. ^ 
276 ; 34 W. R. 766 ; 3 Morrell, 231— C. A. 

Execution of Deed by Person nominated by ] 
the Court.]— The jurisdiction given by the 
Judicature Act, 1884, s. 14, whei'c any person ; 
neglects or refuses to comply with an ordei 
directing him to execute any instrument, to 
order the execution of tlio instrument by some 
person, iioininatcd by the court to do so, nia}’’ be 
exercised by the probate division of the high 
court of justice; and the order may be made 
upon a motion for attachment for non-compliance 
without formal service of a fresh notice or 
motion, provklcd the person to be aifected bv 
the order has by himself or his solicitor received 
notice that the application to the court will be 
made in the alternative form. Ihnoartli v. 
Ilowarth, 55 L. J., P. 49 ; 11 P. D, 9;) ; oo L, T. 
303 ; 34 W. E. 633— C. A. Affirming, 50 J. P. 6i 6. 

Attachment— Substituted Service.]— In the 

probate division when personal service of notice 
of motion to attach for non-compliance with an 
cannot be effected, and the original order 
has been duly served, substituted service by 
analogy to the practice in the other divisions of 
the high court, is sufficient. It), 

Bankruptcy of Co-Respondent.] — Damages 
liaviiig been given against a co-respondent, an 
order was made that the amount should be paid 
into the registry within a certain time. Before 
such order^had been made, the co-respondent 
a bankrupt, and a trustee of his property 
appointed. The damages were not paid into 
the registry, nor could they be proved under the 
bankruptcy, lu order to facilitate the latter step 
the court rescinded its former order and direGted 
that the damages should be paid to the petitioner 
Fcitterson v. Patterson and. GraJmm,, 


40 L. J.. Mat. 5 ; L. E. 2 P. 129 : 23 L. T. 568 ; 

19 W. E. 232. ^ 

Qumre, whether the Divorce Court has power 
to make such an order instead of the usual order 
for payment into the registry of the court, and 
if so, whether the person to whom the payment 
is ordered to be made can prove for the amount 
under the bankruptcy of the co-respondent, not- 
withstanding. Ih. _ 

In a suit for dissolution of marriage the co- 
resriondent was ordered to pay into court the 
damages wdiich had been recovered against him 
bv the petitioner, and also to pay the petitioner s. 
costs. After service of the orders, but before the 
costs ^vere taxed, the co-respondent was adjudi- 
cated a bankrupt on his own petition, and after- 
wards obtained an order of discharge. Upon 
an application for an attachment for disobedience 
to these orders :— Held, that the petitioner, being 
entitled to enforce payment against the co- 
respondent by process of contempt, wars a 
creditor wuthiii s. 149 of the Bankruptcy Act,, 
1861, both as to the damages and costs. That 
such damages and costs were debts, provable- 
under the bankruptcy, and therefore that the- 
order of discharge covered them, and the co- 
respondent could not be attached foi iioii- 
pavnient. Wood v. Ti ood and Stanycr, ol L. J.,. 
Mat. 25 ; L. E. 1 P. 467 ; 18 L. T. 110 ; 16 
W. E. 568. 

Damages awarded by a jury in a divorce suit 
against the co-respondent, and ordered by the 
court to be paid to the husband, he undertaking 
to pay the same immediately into court, will not 
' constitute a good petitioning creditor’s debt oii 
■ which to found an adjudication in bankruptcy. 

Muirhead, Me parte, Jluirhead, In re, 45 L. 

^ Bk. 65 ; 2 Ch. D. 22 ; 34 L. T. 303 ; 24 W. iU 
351_-C. A. And see Clayton, In re, Clayton,, 
' M-e lyarte, L. E. 5 Ch. 13 ; 21 L. T, 342 ; 18 
‘ W. E. 55. 


7. Custody or, and Access to, Childeen. 
a. Jurisdiction of Divorce Court. 

Prayer for.] — If the permanent custody of the 
children is claimed a prayer to that effect should 
be inserted in the petition. Seynumr v. Seymour, 

1 Sw. & Tr. 332. 

20 &21 Viet. c. 85, s. 35.]— Under this statute,, 
the court, after a final decree, had no power to 
vary or alter an order as to the custody of chil- 
dren. Curtis V. Curtis, 1 Sw. & Tr. 192 ; 27 L. J., 
Mat. 16. 

Over Children under Sixteen.]— The court has 
jurisdiction by its order to regulate the custody 
of children until they attain the age of sixteeiu 
Mallinson v. Mallinson, 35 L. J., Mat. 84 ; L. E* 

1 P. 221 ; 14 li. T. 636 ; 14 W. E. 973, 

But the court has no jurisdiction to make any 
order as to the custody of children upwards of 
sixteen years of age. Byder v. Byder, 2 Sw. & Tr. 
225 ; 30 L. J., Mat. 44 ; 3 L. T. 678 ; 9 W. E. 440. 

Security. ]^ — Upon a decree for judicial separa- 
' tion when the court has ordered a provision to- 
^ be made for the children it has no power to order 
■ also that the respondent shall secure the pay- 
> ment. Hunt v. Hunt, 52 L. J., P, 98 ; 8 P. D. 
i 161 ; 31 W. E. 724. 

I Scotland.]— The 24 & 2,5 Yict. c. 86, s. 9, has. 
r given the court the widest discretion to weigh , 

the compiuative advantages or disadvantages of 
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giving the custody of all, or of any of the children, 
to the one parent or to the other, and no general 
rule can be laid down. It is the duty of the 
court to consider all the circumstances of the 
particular case. Si/nilngton. v. Sym ingtim^ L. R. 2 
H. L. (Sc.) 415. 


believed her husband intended to remove the 
only child out of the jurisdiction of the court, 
made an order, ad interim, upon the petitioner’s 
ex parte application, restraining the respondent 
from removing the child, Harr is v. Harris, 03 
L. T. 262. 


Jurisdiction of Justices.] — See Grow v. Grow, 
39 L. T. 546 ; 27 W. E. 324. 


c. Access. 


b. Interim Orders. 

Common Law Rule.] — In making an interim 


order as to the custody of the children, the court 
will adhere to, or depart from, the common law 
rule, according to its discretion. Sjrratt v. 
Spratt, 1 Sw. i: Tr. 215 ; 6 W. R. 860. And see 
Curtis V. Curtis, 1 Sw'. & Tr. 75 : 27 L. J., P. 16 : 
6 W. R. 409. 

The court has no power to make an order as 
to the custodj?- of children pending a suit for 
restitution of conjugal rights. Chamhrrs v. 
Chambers, 39 L. J., Mat. 56 : 22 L. T. 727 ; 18 
W. R. 528. 

A father is entitled at common law to the cus- 
tody of the child at its mother's breast, and the 
court, in making an order as to the custody pen- 
dente lite, will not, unless some good cause is 
shown, take away this right. Cartlvdgr v. Cart- 
ledge, 2 Sw. & Tr. 567 : 31 L. J., Mat. 85 ; 8 Jur. 
(N.S.) 493 ; 6 L. T. 397 ; 10 AV. R. 672. 

In the interval between a decree nisi for dis- 
solution of mai’i’iage being pronounced and its 
being made absolute, the only order the court 
can make as to the custody "of children, is an 
interim order. Cahleg y. Ciihleg and i^mith, 30 
L. J., Mat. 161. 


Pending Suit — Interests of Children to he* 
Considered.] — In exercising its discretion in tlie 
matter of access to children by their parents,, 
pending suit, the court is mainly influenced 
bv considerations for the interests of the chil- 
dren. PliiligJ V. Philip, 41 L. J., P. 89 ; 27 L. T.. 
592. 

Therefore, when it was satisfied that the visits, 
of the mother to the child, who was in a very 
sickly state, might retard the child’s recovery, it 
refused the mother an order for access pending: 
suit, though there was reason to apprehend that 
the separation of the motlier from the child would 
exercise a prejudicial effect on the mother’s, 
health. Ih. 


To whom.] — The court has power tO' 

make an order for access merely of one of the 
parties to a suit to the children pendente lite, 
Thompson v. Thompson and Sturwfells, 2 8w. & I’r. 
402 ; 31 L. J., Mat. 213 ; 7 Jur. (N.S.) 1207 ^ 
5 L. T. 325 ; 10 W. R. 96. 


Pendente lite — Child over Sixteen — Applica- 
tion by Father.] — Upon a summons by a father 
that the mother should be dei)rived of the cus- 
tody of their eldest child, a girl over sixteen 
years of age, the judge (in chambers) refused the 
father’s application, and directed that the mol her 
should retain the custody of the child pending 
suit. P. V. li., 72 L. T. 268. 


Motive for.]— On an application for an 

order of access to children pending a suit on be- 
lialf of the niotbei-, the court will requii'e to be 
satisfied tliat the motive is natural love juid 
affection for the ehiklrcn, and that the mother 
has no indirect objects in view, as to wiiich laifse- 
of time in making the a])plication may be mate- 
rial. Codrim/tim v. Codringtoii and Anderson,. 
3 8w'. ck Tr. 496 ; 10 L. T. 387. 


Wife Taking Possession of Child.] — A wife 
left her husband’s house, with a view of institu- ^ 
ting a suit for dissolution of marriage by reason 
of cruelty and adulteiy, talcing tvith her their 
boy, between seven and eight years of age, whom 
she placed in a school kept by an intimate friend 
of her own. On an application for an interim 
order to prevent the fatlier removing him from 
the school : — Held, that the wife’s intimate f rieinl 
could not be considered an indiffei’ent person 
between the parties, and the court ordered the 
child to be given up to the Iiiisbaiid’s mother, 
who, from the letters, appeared to be on goocl 
terms with the daughter-in-law, and attached to 
the boy. Boymm v. Boynon, 1 Sw. & Tr, 324. 

Pending a suit for dissolution of marriage by 
a husband by reason of the wife’s adultery, she, 
ill an improper manner, obtained possession of an 
infant child of the marriage, then living with, the 
husband. On the husband again taking the child 
from her, she endeavoured by violence to get it 
from him, but failing, applietl to the court for an 
order that it might be restored to her. The court 
rejectetl tlie application, on account of the im- 
propriety of her conduct, and condemned lier in 
the costs of the motion. Allen v. Allen and 
HArcy, 29 L. J., Mat. 166. 


Application for.] — After a decree of judicial 
separation has been pronounced, the court will 
not order that the wife liave access to children 
of the marriage, unless application is made by 
petition. Antlwm/ v. Anthony, 30 L. J., Mat^ 
2U8. 


Dismissal of Petition for Dissolution.]~AVliere 
a petition for dissolution of marriage isdismissedj 
the court has no power to make an order as to- 
the ciistod}' of, or access to, the cliildreii of the 
marriatre. Seddon Y.t<eddon,2 Sw. tkTr. 640 ; 31 
L. J., Mat, 101 ; 7 L. T. 253. 


Costs of Motion.] — The costs of an unsiicccss- 
fnl motion by a wife for access to the children of 
the marriage will not be allowed. Hpworth y ^ 
Hepmorth, 30 L. J., Mat. 253. 

Where the court decrees a judicial separation, 
in favour of the husband on the ground of 
cruelty, and the wife afterwartls ap[flies on 
motion for access to some of the children of the- 
marriage, and an order for access is made, the- 
wife is not entitled to have the costs of tlio 
motion taxed against her husband, as he has not 
refused her access to the ehildren since the date 
of the decree. Bacon y. Bacon, L. R, 1 P. 167. 


Ex parte Application to restrain Removal.] — 

The court, upon affidavit that the petitioner 


Respondent Disobeying Order of Court.] — The 
court, having giant ed a decree dissolving the 
marriage between the parties, on the petition of 
the wife, further ordered that, on certain condi- 
tions, and after due notice, she should have- 
access to her children. The respondent for a 
time removed himself and one child beyond the 
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jurisdictioii of the court, and on his return denied treated by the 

to the petitioner access to the child on the terms children to remain m the 

hdd down by the court. On the suggestion that so long f n^g to 

he was asrain about to leave this country, and m them, without .. x.ii should 

consideration of the approaching vacation, the have proper 

court ordered that the child should be delivered respectively .f ^ - .^oninst her 

up to its mother forthwith, and that she should When a wife entiKo the 

hLe the custody of it until the fifth day of the husband, she f 

following term, jportugal v. Portugal, So L* J-? r y Mo/i 56 • 4 L T 258 • 

Mat. lOS ; 15 W. K. 9. See also Alle?i v. Men, 2 Sw.^ Tr 2/o ; 30 L. J., Mat. lob , 4 h. i. -ob , 

. T T rr.-y . T A 107 . QVi W P K9a • ft W. li. 620. 


54 L. J., P. 7_p lo'f . D. ^ S2b , 9 ^ Toy reason of. ^Yl^ose mis- 

5SLT629 -1n^t ’ coniluchie marriage hs dissolved, rvas livmg 

oJ L. 4. 62J , db v\ . It. (U . America, and the children remained m the 

custody of the mother in this country, the court 
d. Final Decree. refused to make any order as to their custody ; 

Both Parties to he Before the Court.]— The for any such order must have been final, and the 
<iourt is not in a position to deal with a petition circumstances ‘'i?i^J;’hy,f.fi®fthriame 
for custody of children under 22 & 23 Viet. c. 61, materially . hTj ‘ 

s. 4, until both parties are before the court. Biibotham v lui^ 

Stacey v. Stacey, 29 L. J.. Mat. 63 ; 3 W. R. 341. Mat. 61 ; 6 W K -36 . 


d. Final Decree. 



When Made.]— The court will grant the cus- 


A*wife having obtained a decree of judicial 
separation on the ground of cruelty, the court 
beingsatisfied that the children of the marriage 


tody of children on the motion for making a being satisfied that tlie cniiciren oi r ^ 
decree nisi absolute without petition, notice w'ould not be brought up as caitfully and 
having been given previously to the other side morally by their father as 5®“' 
of the intention to apply for such custody. 

/Jfzr/>s‘V JJacies 15 W. E. 344. of the children, ordered that she should fia\e 

I custody of them until they should attain 

Innocent Party— Prima facie Right.]— The fourteen, with provision for their father hav^ 
innocent party has a prima facie right to the access to th^ ;5o/yyy^^^v.^W bw. ii. 
-custody of the children ; when, however, under 489 ; 29 L. J., Mat. Kx ; ^ 

peculiar circumstances, there had been no acts of In deternmnng the cus ocj .. 

violence towards the children, the court gave up interests ot the children are paramount \\ith the 
one of them to the father, tlie party complained court. In committing them to the clmige of the 
of. ^farthi V. JIartin, 29 L. J., Mat. 106; mother when the iniioccmt party, the ccau't acts 
3 L. T 118 • 8 W. E. 367. upon the yirinciple tliat a wife ought not to be 

Mdiere there appears to be no continimnce of deprived of the comfort and society of her chil- 
immorality, and the husband is afiectionately dren by reason of the 

.attached to his children, and has always been so, husband, but it will clepait tium the uile ^^“On 
.and engaged in a profitable business, an order it is for the interest ot the children that then 
which IhSuld take from him the custody of his education should be_tree i'fom her contrM^ 
sons would not be conducive to their future wel* Alton v. IJ Alton, 4/ L. J., 1 . sn , 4 1 . iJ. o<. 
fare. It is a very difierent matter with regard . . . ^ ^ tatt 

to tlie daughters. " Their mother, against whom Guilty Wife— Discretion of Court.]— \\ here a 
nothing has been proved, is the natural pcrs;)ii decree for dissolution of niarriage has been niaae 
to have their custody. Pynihigtoii y. Pyuiingcon, on the ground of the adultery of the wife, and 
- - irr -r ^4. _ I , - ‘ * tliB iiifaiit childreii of the marriage have been 


L, E. 2 .H. L. (Sc.) 415. 


The court, in a decree for a judicial separation, given into the custod}’" of the husband, the conit 
■on the ground of adultery of the husband, on is not precluded^ from making an order giving 
proof that he continued to live in adultery, riud the divorced wife access to them, but as a 
that the child of the marriage, a b()y of thirteen, general rule such an order will not be ^ made, 
resitled with him, there being no imputation on Handley v. Handley, [1891] E. 124; 63 L. 1. 
the wife, ordered that she should have the ciis- 535 ; 39 W. E. 97 ; o5 J. E. 293 C. A. 
tody of the child until the age of fourteen, iiro- Mnien a marriage is dissolved on the ground ot 
vision being made for the husband having access a wife's adultery, the court will not order that 


to him. Hyde v. Hyde, 29 L. J., Mat. 150, she have the custody of, or access to, the childreii 

The court, in its decree for a judicial separa- uf the marriage. Pent y. Pent andJPootnuin^2 
tion, on the ground of the husband’s adultery, Sw. Tr. 392 ; 30 L. J., Mat. ITo ; 5 L. 1. 139. 
-ordered that the wife should have the custody of S. P., Clout v. ('lout and Hollehone,2 Sw. 3c Tr. 
the chiLlren under fourteen, until the}'' should 391 ; 30 L. J., Mat. 170 ; 5 L. T, 139. 
attain that age, on proof that the hiisbaiul con- 
tinued tlie adulterous intercourse. Puyyan v. Giving Custody to Husband.]- 

Puygan, 29 L. 3., Mat. 159. tence of dissolution of marriage by 


Giving Custody to Husband.] — On a sen- 
tence of dissolution of marriage by reason of a 


Where the couiT <lecrees a judicial separation wife’s adultery, the court will make an order on 
at the suit of a wife, by reason of cruelty, it will, her to deliver up the custody of the children, 
in making an order as to the custotly of the cliil- I'atlier than leave the husband to the clelay anil 
dren, according to the circumstances of the case, ex])ense of establishing his right as father at 
-exercise a discretionary power, exceeding that common law. Poyd v. Poyd and Collins, 1 
which is exercised by courts of law and equity Sw. 3c Tr. 562 ; 29 L. J., Mat. 79 ; 6 Jur. (N.S.) 
respecting the custody of infants. Marsh v. 56 ; 1 L. T. 243 ; 8 W. E. 160. 

Marsh, i"Bw. & Tr. 312 ; 28 L. J., Mat. 13 ; 5 Jur. 

(N.s.) 46 ; 7 W. E. 129. Variation of Order— Custody of Child,]— 


In a case, when there was no suggestion that j Where a decree for dissolution of marriage had 
the children had been cruelly or improperly | been pronounced on the wife’s petition, on the 
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ground of the husband’s adultery and cruelty, t 
and the custody of the children of the marriage c 
had been given to her, the court, two years o 
afterwards, being satisfied on affidavit that the* i: 
wife was unfit to be entrusted with the custody a 
of a little girl, a child of eleven years old, one of C 
tw'o children of the marriage, and that the 1 
husband had since the decree was made absolute 1 
married again, and had been and was then 
leading a reputable and moral life, gave him o 
the custody of such little girl, in spite of the n 
fact that he had formerly been found guilty of t' 
adultery an<l cruelty. Tlie other child, a boy, q 
had always remained with the husband. Witt s 
V. Witt, 60 L. J., P. 63; [1891] P. 163; 6-1 J? 
L. T. 121 ; 39 W. II. 132 ; 55 J. P. 181. ^ 

Payment for Maintenance of Children.] — A t 

wife having obtained a judicial separation from \ 
her husband by reason of his adultery, and also { 
the custody of their two children until the court j 
should otherwise direct, presented a further peti- 
tion praying the court to order the husband to 
pay to her a sum or sums of money for the past 
and future maintenance of the children. In 
answer, he aslced tlie court to order the children ^ 
to be delivered up to his father and sister, w*ho ^ 
were quite prepared at tlieir own costs to provide v 
for the maintenance and education of them. Tlie 
court 1 ‘efused to take the children out of the \ 
custody of their mother, and made an order ii[)on ^ 
the father to contribute in a moderate extent to , 
their maintenance. Milford v. Milford; 38 L. J., ' 
Mat. 63 ; L. II. 1 P. 715 ; 21L.T. 155 ; 17 W. R. 
1063. 

Amount.] — The registrar having repoidcd * 

the income of the husband at 1 hOl. a year, the court 
made an order for payment to the wife, who had 
obtained a decree for dissolution of the marriage, 
of IZ. per week, and further directed that out of 
90Z. per year, placed in the hands of trustees by * 
the husband and to be applied by them to the 
maintenance and education of the four children 
of the marriage in such manner as he should 
direct, one-thi,,i:‘d should be paid to the wdfe for 
the maintenance and education of the two 
younger children who were committed to her 
custody. Prescott v. Prescott, IS L. T. 35. 

In Pather’s Absence.] — The court decreed 
the custody of the children, in a suit for dissolu- 
tion by the husband, who was in India, to the 
father or his agent, with a view that, in the 
father’s absence, the grandfather should have 
charge of them. Ling v. Linq and Prior, 13 
L. T. 683. 

Where Q,ueen’s Proctor has Intervened.] — In 

a suit for dissolution, the petitioner obtained a 
decree nisi, and before the decree absolute the 
queen’s proctor intervened and charged the 
petitioner with connivance, and conduct con- 
ducing to the respondent’s adultery. On an 
application by her for an order for the custody 
of the children, and the payment of an allowance 
for their maintenance, the court refused to treat 
it on the same principles as an interim order, and, 
on the ground that the suit had gone far enough 
to convict the respondent of adultery, refused to 
make the order. Skewell v. Shewell and Poie,20 ■ 
L. T. 104. 

Who may Intervene.]— When a petition for 
the custody of children after a final decree of 
dissolution is before the court, persons other than 


the parents may intervene, and bring before the 
court such facts as in their opinion the interests 
of the children may require. The form of such 
intervention is by petition, and the interveners 
act at their own risk as to costs. Chet my ml v. 
Chetioynd, 4 Sw. & Tr. 151 ; 34 L. J., Mat, 130 ; 

11 Jur. (N.S.) 958 ; 13 L. T. 197 ; 14 W, W 
184. 

After a -decree of judicial separation in favour 
of the party in whose custody children of the 
marriage have been placed, the court may allow 
the intervention of any person in their behalf to- 
question the propriety of the continuance of 
such custody, (xodrieh v. Godrlch, 43 L. J., 
Mat. 2 ; L, R. 3 P. 134 ; 29 L. T. 465 ; 22 
W. R. 71. 

When relations intervene in an application for 
the custody of a child, they do so at the peril of 
being condemned in costs, if their intervention 
is unsuccessful. March v. March and Palumbo^ 

L. R. 1 P. 437. 

Both Parties Unfit to have Custody.] — ^t\^hen 
a marriage has been dissolved on the ground of 
the misconduct of the husband, the court, 
although it may deem him unfit to have the care 
of the children of the marriage, will not de- 
prive him of his legal right to their custody in 
favour of the wife if she also is unfit to be en- 
trusted with them. In such a case it will give 
the custody of the children to some third person. 
Chetioynd v. Chetwynd, 35 L. J., Mat. 21 ; 13 
L. T. 474. 

Society of Children Necessary for Wife’s Health 
or Solace.] — The court made an order, giving the 
custody of two infant children — the one being of 
the age of between three and four years and the 
other of eighteen months — to the mother, the 
respoiideiit in a suit for dissolution of marriage, 
on the ground that the mother’s health was 
suffering from being deprived of their society, 
and that they were living with a stranger, and 
not with the father. JJarnes v. JJarnes and 
Beaumont, L. R. 1 P. 463 ; 16 W. R. 283. 

Where a wife had obtained a decree for 
judicial separation by reason of her husband’s 
misconduct, the court refused to give her the 
custody of one of the children of the marriage, 
who was an idiot and of the age of twelve, on 
the ground that the court would only deprive the 
father of the custody of his child in favour of 
the innocent wife, when it was for her solace 
that she should have such custody. Cooke, v. 
Cooke, 3 Sw. -Sc Tr. 248 ; 32 L. J., Mat. 180 ; 11 
W. R. 957. 

Husband Leading Dissolute Life — Espionage.] 

— When a father, after a decree dissolving his 
; marriage, is shown to be leading a notoriously 
; dissolute life, the court will hold him disqualified 
. to have the custody of his child. March v. 
March and Palumbo, L. R. 1 P. 437. 

The court views with disfavour an attempt to 
; get up a charge of adultery against a husband, who 
■ has obtained a decree dissolving his marriage,, 
by tracking him from place to place, with a view 
[ to obtain an order depriving him of the custody 
) of his children. Ib, 

) 

Delivery — Personal Service of Order — Writ 
of Sequestration — Discovery in aid of Execu- 
r tion.] — On the application by a husband, who 
f had obtained a decree nisi for divorce against his 
1 wife, an order was made that the wife should 
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deliver up into the custody of the hnshand jv 
children of the marriage. The wife knew of the C 
■order, but evaded service of it, and disobej ecl it. 

On the application of the husband an order was 
then made declaring the wife continnacioiis and 
in contempt, and directing that a writ of seqnea- j 
tration should issue against the estate ancl effects 
of the wife, and that her mother, sister, ami : 
brother-in-law should attend the court to be 
■examined as to her whereabout :--Held, on l 
appeal— first, that as the wife knew of the ordei ^ 
for delivery up of the children, and evaded ser- 
vice of it, personal service of the order upon hei 
was not necessary to give the court jurisdiction 
to issue the writ of sequestration ; secondly, that 
the general form of the writ of seqviestration 
.agaiSst “the estate and effects’ of the wite, 
vvithout any express limitation therein to sepa- ^ 
rate property of the wife not Jo a le- ^ 

straint on anticipation, was right, birt t 

writ would only operate on her proptrtj , 

which was not so subject ; thirclly, that the 
court had no iurisdiotion to order ntteiidanoo ^ 
of third parties for examination. Scott v 3Mc:l , 
.(■‘lO 0 B. D. 120), distinguished. , 

md (.-h. It. 2 P. exphuiied. Ihjdc y. 

J/ude, 57 L. J., P. 89 ; 13 P. B. IhS ; •';» L- -I. 
5^ • 36 W. E. 708— C. A. See also 'p , 

Allen, 54 L. J., P. 77 ; 10 P. D. 187 ; 33 \1 . h. S2(.. 

Disohedience — Attachment Knowledge 

of Contents of Order.]— An order was made m a 
divorce suit that “ the child, issue of the marriage 
between the petitioner and respondent, be forth- 
with deliveral up to and remain in the custody 
■of the petitioner until further order ot the com , 
but . that such chil.l be not removed out ot 
the jurisdiction of the court without its sanction. 
This order was brought to the knowledge of the 
respondent, who took the child out ot the juins- 
-diotion and retained its custody. Legal service 
was not effected upon him. The court, upon 
ex parte application by the petitioner, ordered a 
writ of attachment to issue against the respon- 
■dent. Favard v. Fatanl, 7.5 L. T. 664. 

Wife Unable to Support Children.]— A wife 
living separately from her liiisbaiid and who has 
■obtained the enstody of their child under 2 A 3 
Viet c. 54, but is herself unable to support it, 
may pledge her husband’s credit for reasonable 
expenses incurred by her in iwoviding for the 

■child. Basdey v. » .I’- 

L. J., Q. B. 237; L. E. 3 Q. B. o»9 ; 18 L. 1. iu6. 

A nd see IkfaIsT. 

BestitutioH of Conjugal EigMs— Power of 
•Court.]— The court has no power, in suits tor 
■restitution of conjugal rights, to make anj- order 
.as to the custody of the children of the marriage. 
Chamders v. Cham'bers^ 39 L. J., Mat. 5G ; 22 
X. T. 727 ; 18 W. E. 528. 

e. Practice. 

Affidavits. ]— The court will not allotv affidavits 
to be read as to the truth or falsehood of charges 
broiuilit by the parties to the petition against 
each other, i/j/rfei- v. ifyrfcn 2 Sw.&Tr. 225 ; 30 
L. J., Mat. 44 ; 3 L. T. 678 ; 9 W. R- 

Upon an application by a husband for the 
■custody of the chikl,pendente lite, the wife asked 
for time to answer the affidavit upon which the 
application was founded. The court granteil 
time, upon an undertaking being given by her 
that the child should not be removed out of the 


jurisdiction of the court until further order. 
'Carter v. Carter^ 29 L. J., Mat. 167. 

TJuon what Evidence Court will Act.]— ^le 
court will not, at the hearing of a cause, enter- 
tain an application for the custody of children if 
it is founded upon evidence not admissible in 
the cause. It should be made on a motion day. 
But at the hearing the court may direct that the 
petitioner have the custody ot children until 
further order, if the proved would wari ant 

such an order, e..g. if the .adultery of the 
respondent be ’ proVed 

32 L. J., Mat. 34; 8 Jur. (N.s.) 1082 , 11 
ML E. 30. 

Postponement of Decree Absolute.]— A decree 
nisi luaviiig been pronounced on petition of the 
wife to wlioin was entrusted the cubtody ot the 
only child of the marriage, the court was moved 
to declare the respondent to be ‘‘ a person unfit to 
have the custodv” of such child within s. 6 of 
t9 & 50 Yict. c. 27. The court postponed malang 
the decree absolute and adionrned the applica- 
tion for further materials, llohbmm v. holjnmn, 
57 L. T. 118 ; 51 J. P. 39. 

Petition.] — The court will not, at the hearing 
of a suit for dissolution of marriage by reason of 
the wife’s adultery, order the petitioner to have 
the custodv of the children of the niarnage, 
unless the" petitioner prays 
’ Boddy V. Boddy and Gnrcer, 30 L. J., Mat. 163. 


Non-Appearance of Respondent.] A respon- 
dent who is served with a copy of a petition for 
dissolution of marriage, containing also a prayer 
for the custody of the children of the marriage, 
if he does not appear, is not entitled to notice of 
the application. Windnson v. W illiinsony 30 
L. J., Mat. 200, 11 . 

Sanity of Wife.]— An application of a wife 
for the custody of the children was opposed on 
the f'TOund that she was not of sound mind. The 
evidence of medical men adduced by the parties 
was conflicting, and it appeared that they were 
not much conversant with affections of the brain ; 
the court, therefore, directed a personal exa- 
mination of the wife by an eminent physician, 
and upon his certificate gave her the custody of 
the children. Buggan v. Duggan, 29 L. J., Mat. 
159. 

Order as to Access— Refusal to Vary.]— After 
the verdict in a petition for dissolution the court 
refused to vary the order as to access to children 
and to prohibit the guilty wife from seeing her 
children, until the time for moving for a new trial 
had expired. The controversy between the par- 
ties is not ended until the period in which a new 
trial can be moved is exhausted. Godrieh v. 
Godrich, Bara, Border and Kelsey, 19 L. T. 
611. 

Maintenance of Child in Custody of Mother.] 

’ —Where alimony had been allotted to the wife 
‘ and the only child of the marriage left in her 
' custody, pendente lite, the court refused to order 
' the husband to contribute to its maintenance. 
Cranwell Y. CranweU,ld Jj. T. Qll, 

J’udicial Separation, in Case of.] — See col. 

j, 798.- 

] Under Guardianship of Infants Aot.]- See 
i IKFANT. 
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8. Judicial Sepaeatiok. 


a. When Granted or Refui^ed. 


By the Matrimonial Causes Act, 1859 (20 & 21 
Viet. c. 85, s. 16), a sentence of judicial separa- 
tion (whieh is to have the effect of a divorce a 
(menscL et tlioro under the old laio, and such 
other legal effect as therein nientioncdl)^ may he 
vhtamed either hy the husband or the wife on the 
ground of adultery^ or cruelty^ or desertion, 
zoithout cause for two years and ug) wards. 


did not amount to le^al cruelty, they did 
nevertheless constitute such ji . revival of the 
earlier cruelty as to warrant the court in pro- 
nouncing a decree for judicial separation. 
Ilytton V. Mi/tton, 11 P. D, 141 ; 57 L. T. 92 ; 
35 W. E. 368*; 60 J. P. 488. 

And see supra, cols. 740 — 747. 

Desertion, As to.] — See cols. 747 — 757. 


Adultery by Husband without Cruelty — 
Desertion by Wife — No Bar to Judicial Separa- 
tion.] — A wife petitioned for a dissolution of 
her marriage on the ground of her husband’s 
adultery and crneltj^. The husband in his 
answer charged her with adultery, and also with 
having deserted him without reasonable cause. 
The jury found that the vrife had not committed 
adultery, tliat the husband had been guilty of 
adultery, but not of cruelty, and that the wife 
had left her husband without reasonable excuse 
before he had committed adultery : — Held, that 
the wife was entitled to a decree of judicial 
■separation, and that the desertion of lier by her 
husband was not a bar to her obtaining a *jinli- 
cial separation on the ground of his adultery. 
Duplany v. Duplany, Gl L. J., P. 40 ; [ISoU 
P. 53 ; 66 L. T. 267. See col. 735. 


Molestation after Decree for Judicial Separa- 
tion — Contempt of Court.]— Where a husband 
had obtained a decree for judicial separation 
against his wife, and, after such decree, the wife 
molested her husband, there is no jurisdiction to 
attach her for contempt for such molestation. 
Smith V. Smith, 59 L. J., P. 15. 


Cruelty by Husband — Misconduct of Wife- 
Bight to Belief.] — A wife who has been guilty 
of adultery since the commencement of the suit 
is not entitled to a decree of judicial separation 
on the ground of cruelty. Drummond v. Drum- 
mond, 30 L. J,, P. 177 ; 7 Jur. (N.s.) 762 ; 4 L. T. 
416. 

A judicial separation can only be granted 
where the petitioner comes to the court with a 
pure character, and is free from all matrimonial 
misconduct. Accordingly, where a husband and 
wife had both been found guilty of adultery, 
and the husband had also been found guilty of 
-cruelty : — Held, that the court had no juris- 
diction to make a decree of judicial separation 
on the ground of such cruelty, however aggra- 
vated its character might be. Drummond v. 
Drummond (30 L. J., P. 177), approved. Otway 
V. Otway, 57 L. J., P. 81 ; 13 P. D. 141 ; 59 L. 1 
153— C. A. 


Children — Custody — Death of Parent obtaining 
Order — Application by Third Person.] — By 22 & 
23 Viet. c. 61, s. 4, the court, after a final decree 
of judicial separation, Ac., ma}', upon application 
for this purpose, make from time to time orders 
with respect to the custody of the children the 
marriage of whose parents was the subject of 
the decree, as miglit have been made by final 
decree : — Held, that upon the death of the 
parent of a child who was entitled to the 
custody of it under a decree for judicial sepa- 
ration, the court had no jurisdiction under s. 4 
to entertain an application by a stranger for the 
custody of the chiUl. Davis v. Davis, 58 L. J., 
P. 88; 14 P. D. 162. 


Lapse of Time.] — Lapse of time is not an 

absolute bar to a suit for judicial separation for 
cruelty. Matthews v. Matthews, S W. E. 51. 


Guardianship of Infants Act, 1886 — De- 
claration annexed to Decree.] — The court, while 
declining to laj^ down any general principles 
which should guide the court in making, or 
refusing to make, at the suit of a successful 
petitioner, a declaration under s. 7 of the G-uar- 
diansliip of Infants Act, 1886, to the effect that 
the respondent is a person unfit to have the 
custody of the child or children of the marriage, 
made such a declaration in a suit by the wife 
for a judicial separation on the ground of cruelty, 
where the misconduct proved included the taking 
of the only child of the marriage, an infant at 
the time under a year old, out of the house in 
its night-dress, and of threats culminating in a 
murderous assault upon the petitioner and her 
mother, for which the respondent was sentenced 
i to a term of penal servitude, llandford v. 
; llandford, 63 L. T. 256. And see col. 788. 


Counter-Petitions — Verdict of Cruelty and 

Adultery — Decree Nisi Bescinded — Judicial 
Separation on Ground of Cruelty'.] — The court 
refused to pronounce a decree for a judicial 
separation upon the application of a wife, who 
had obtained a verdict of cruelty and adultery 
against her husband, but who had subsequently, 
.upon the intervention of the queen’s proctor, 
been found guilty of colluding with her husband. 
Butler V. Butler, 63 L. T. 256. 


Maintenance till Twenty-one.] — Main- 
tenance of children may be ordered up to the age 
of twenty-one. Sec TJwmasset v. Thomasset, 63 
L. J., P. 140 ; [1894] P. 295 ; 71 L. T. 148 ; 42 
W. E. 658—0. A. 


Variation of Settlements.] — In proceedings 
for a judicial separation onlj^ the court has no 
power to alter settlements. Gundy v. Gundy, 
51 L. J., P. 41 ; 7 P. D. 168 ; 46 L. T. 607 ; 30 
W. E. 673. See col. 806, 


Condonation — Bevival.] — A wife, who 

had sutferetl such acts of cruelty from her 
husband as would probably have been sufficient 
to enable her to have then obtained a decree for 
judicial separation, returned to his house and 
lived with him for five years, during which time 
he treated her with continual unkinduess, though 
he never struck her. His wife was eventually so 
terrified by his conduct that she finally left her 
husband: — Held, that even if these later acts 


Summary Order for, hy Justices.] — See infra, 
Protection Orders, col. 816. 


9. Effect of Adulteey and Hivoece, 


a. On Property. 


Statute.] — By 20 & 21 Viet. c. 85, s. 25, 
in every ease of a judicial separation the wife 
shall, from the date of the sentence, and whilst 
the separation shall continue, he considered as a 
feme sole with respect to property of every 
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clesG7'i2)ti07i tchieJt she way aedtiree, or ichioh may ' 
come to or devolve upon her ; and such proyye^'ty 
•may he disposed of hy her in all respects as a> 
feme sole, ajid on her decease the same shall, in 
case she shall die intestate, yo as the sa me wo^ild 
have yone if her Jiushand had heen then dead : 

Provided, that if any such wife should a yam 
cohahit ivith her hushand, all such properly as 
she may he eoititled to ivhen such cohahitation 
shall tahe place shall he held to her separate 
use, srihject, however, to any ayreement in lorit- 
iny made hetweeoi herself and her husha)id lohilst 
separate. 

On Property in Reversion.] — The 20 &: 21 Yict. 
<;. 85, s. 25, applies to property to which a wife 
is entitled in reversion at the date of the decree, 
and which subsequently falls into possession. 
Insole, In re, 35 Beav. 02; 35 L. J., Ch. 177 ; 
L. E. 1 Eq. 170 : 11 Jur. (N.S.) 1011 ; 13 L. T. 
455 ; 14 W. E. 160. 

A wife, having obtained a decree for judicial 
separation, may avoid a mortgage made by her 
and her hushand of a reversion in personalty 
which falls in during the joint lives. Ih. 

A wife’s reversionary chose in action had, by a 
settlement entered into during coverture, been 
assigned upon trust (in the events which hap- 
pened) for the survivor of the husband and wife. 
A divorce haviiio: taken place under the Divorce 
Act of 1857, the'reversion then fell in, and the 
husband survived his divorced wife : — Held, that 
since the marriage contract had been dissolved 
before the property fell into possession, the 
husband acc^uired no interest in it, and that the 
post-nuptial settlement was an absolute nullity 
so far as the wife was concerned. Wilhinson v. 
Gibson, 36 L. J., Ch. 646 ; L. E. 4 Eq. 162 ; 16 
L. T. 733 ; 15 W. E. 083. And see Codrinyton 

V. Lindsay, 42 L. J., Ch. 526 ; L. E. 8 Ch. 578 ; 
28 L. T. 177 ; 21 W. R. 182. 

On Choses in Action not Reduced into Posses 
Sion by Husband.]— By a decree of jiidicial sepa- 
ration the wife’s choses in action not reduced 
into possession at the date of the decree become, 
under 20 & 21 Arict. c. 85, s. 25, her absolute 
property as if she were a feme sole. Johnson v. 
Landor, 38 L. J.. Ch. 229 ; L. E. 7 Eq. 228 ; 10 
L. T. 592. Wells v. Malhon, 31 Beav. 48 ; 31 
L. J., Ch. 344 ; 8 Jur. (N.S.) 249 ; 6 L. T. 39 ; 10 

W. E. 364. 

AAriierc a wife instituted a suit to enforce her 
equity to a settlement of a trust fund, and while 
the suit was pending obtained a decree of judicial 
separation from her husband on the ground of 
cruelty, the Court of Chancery ordered the fund 
to be paid to her, and refused the husband his 
costs. Johnso7i v. Lemdor, supra. 

— Annuity — Desertion by Husband — Appro- 
priation of Accumulations.] — A husband deserted 
liis wife immediately after her marriage, in 1846, 
and she was supported hy her sister. In 1848 
an annuity was bequeathed to her for her life, 
which the trustee accumulated until 1862, when 
the wife obtained a decree for a judicial separa- 
tion. In 1863 the court, on the petition of the 
wife and her sister, ordered the accumulations to 
bo paid over to the sister, to the exclusion alto- 
gether of the husband. Po7hI, In re, 32 Beav. 
621 ; 33 L. J., Ch, 180 ; 9 Jur. (n.s.) 74.0 ; 8 L. T. 
625 ; 11 W. E. 845 ; 2 K E. 349, 

Property subsequently Acquired.] — A wife 
who has obtained a decree for judicial separation 


is to be considered as a feme sole with respect 
to such property only as she may acquire or which 
maj^ come to or devolve upon her after the decree : 
s. 25 of the Divorce and Matrimonial Causes Act, 
1*857 (20 & 21 Yict, c. 85), not applying to pro- 
perty to which the wife was entitled in possession 
at the date of the decree. Cnohe v. Fuller (26 
Beav. 99) distinguished. Waite v. Moilaoid, 57 
L. J., Ch. 655 ; 38 Ch. D. 135 ; 59 L. T. 185 ; 36 
AY. E. 484— C. A. 

- Covenant to Settle After - acquired 
Property.] — AVhere a marriage settlement con- 
tained a covenant to settle all property (except 
jewellery and money up to 200Z.) which the wife, 
or her husband in her right, might acquire “ d uri ng 
the intended coverture,” and after a decree for 
judicial separation the wife became entitled to 
certain stocks : — Held, that by virtue of s. 25 of 
the Divorce Act, 1857, the stocks belonged to her 
as a feme sole, and that the covenant to settle 
‘ during the coverture ” had become inoperative, 
Daices v. Creylie, 54 L. J., Ch. 1096 : 30 Ch. D, 
500 ; 53 L. T.'292 ; S3 A\C E. 869. 

Appointment of Fund — AYife a Feme Sole.] — ^ 

An appointment by a married woman, under a 
general power created after a decree for judicial 
'’leparation, makes the fund assets for her credi- 
tors. Iluyhes, In re, Biomdon v. Ilur/hes, 67 
L. J., Ch.'279.; [1898] 1 Ch. 529—0. A. 

Adultery not a Cause of Forfeiture.]— The 

husbaml does not forfeit his estate by the curt- 
sey, nor the wife her jointure, by adultery. 
Walker, In re, LI. & G. temp. Sugd. 326. 

Mrs. D. being entitled to 3,000/. in rever- 
sion expectant on her aunt’s death, the aunt 
consented, at the request of Air. and Mrs. D., to 
relinquish her life interest in 2,000/., part of the 
3,OOOL, in consideration of Mr. D. agreeing that 
the remainder of the 3,000/., when payable, 
should he paid to trustees for his wife’s separate 
use, and that he would immediately settle 2,000/. 
out of his own funds, and also the iirst-mentioned 
2,000/., so as to provide for the maintenance of 
himself and his wife, and the survivor of them. 
The agreement was carried into effect by a deed 
which directed the trustees to pay the interest 
of the two sums of 2,000/. to Mr. and Airs. D. 
during their joint lives, and to stand possessed 
of the principal for the survivor of them. Air. D. 
afterwards separated from his wife, in conse- 
quence of her having committed adultery 
Heltl, that he was entitled to receive the whole 
of the interest of the trust fund, and was not 
bound to maintain his wife out of it, notwith- 
standing she was destitute of the means of 
support. Punean v. Campbell, 12 Sim. 616 ; 6 
Jur. 667. And see Buchanan v. Buchanan, 1 
Ball & B. 203 ; 12 E. E. 16 ; Moore v. Moore, 1 
Atk. 272. 

Kor Dissolution of Marriage.] — The trusts 
of a marriage settlement as regarded real 
and personal estate brought into it by the wife 
and her father, were for the wife for her life for 
her separate use, and after her death for the 
husband for his life, and after the death of both 
wife and husband for the children of the marriage 
(subject to a joint pow'er of appointment to them 
by the husband and wife), who, being sons, 
should attain twenty-one years, or, being 
daughters, should attain that age or marry under 
it, aud, if there should he no child of the mar-: 
riago who should attain a vested interest in the 




801 


HUSBAND AND mFE— Divorce. 



trust fund, for the wife if she should survive the 
husband, and if she should die in his lifetime for 
such persons as she should by will appoint, and 
in default of her appointment for her father 
absolutely. There were two children of the 
marriage ; one only was born alive, and it died 
without any appointment having been made in 
its favour by the husband and wife. The wife 
petitioned against the husband for a divorce, and 
obtained a decree on the ground of adultery and 
desertion. Then she filed a bill asking for a de- 
claration that she was entitled to the trust funds 
brought into settlement on her part without 
regard to the husband’s life interest Held, 
that the husband’s rights were not forfeited by 
the dissolution of the marriage, and that the bill 
must be dismissed with costs. Fitzgerald v. 
Cliaiman, 45 L. J., Ch. 23 ; 1 Ch. D. 563 ; 33 • 
L. T. 587 ; 24 W. R. 130. 

A dissolution of marriage creates no forfeiture 
of the interest of the guilty party under a mar- 
riage settlement of the other’s property. Burton 
V. Sturgeon, 45 L. J., Ch. 633 ; 2 Ch. D. 318 ; 34 
L. T. 706 ; 24 W. R. 772 — C. A. And see Careth 

V. Prince, 35 L. J., Ex. 162. 

Jurisdiction of Court of Equity.]— A court of 
equity has no jurisdiction to relieve a husband 
from the stipulations in his marriage settlement, 
upon a decree of dissolution of marriage being 
pronounced by the court for divorce and matri- 
monial causes. Feans v. Carrington, 29 L. J., 
Ch. 330 ; 6 Jur. (X.s.) 268 ; 1 L. T, 229 ; 8 W. R. 
113. See Variation of Settlements, infra, 
col. 806. 

But where a married woman, having become 
absolutely entitled during her coverture to shares 
in property for her separate use, had, by a 
post-nuptial settlement to which the husband was 
not a party, assigned the property to trustees in 
trust, during the joint lives of herself and 
her husband, to pay the proceeds to herself 
for her sole and separate use, with remainder to 
herself absolutely or as she should appoint, and 
the marriage was dissolved at the wife’s suit, the 
court being of opinion that the settlement had 
in the events which had happened become 
inoperative, held the wife absolutely entitled. 
Jessop V. JBlalie, 8 Jur. (N.S.) 537 ; 6 L. T. 454 ; 10 

W. R, 643. 

Election.] — Where a post-nuptial settlement 
had been made before 20 & 21 Viet. c. 57, and the 
marriage having been dissolved, the divorced wife 
instituted a suit to set aside the settlement so far 
as it affected certain reversionary interests of 
hers which had fallen into possession, the court 
held her bound to elect between the relief and 
the benefits given her by the settlement. Cod- 
rhigton v. Lindsay, 45 L. J., Ch. 660 ; L. R. 7 
H. L. 854 ; 34 L. T. 221 ; 24 W. R. 648. 


Law of Scotland — ^Adultery of Wife — For- 
feiture.] — By the law of Scotland a married 
woman divorced for her adultery forfeits all the 
provisions made for her by her husband or his 
relations by marriage contract, and she is con- 
sidered, wdth regard to such provisions, as if she 
were naturallv dead. I)rnmmo7id, In re, 12 
L. T. 172. 


Custom of London — Forfeiture.] — A wife 
divorced a mensa et thoro forfeits her right to 
her widow’s chamber under the 'custom of 
London, Pettifer v. James, Bunb. 16. 



Protection of Property.] — ^Where the divorce 
court has made an absolute order for the dissolu- 
tion of marriage, and an order for permanent 
alimony, and the late husband is dissipating his 
property, or putting it out of his power, a court 
of equity will grant an injunction and receiver 
to protect it for the benefit of the former wife. 
Sidriey v. Sklneg, 17 L. T. 9. 


Attempted Mortgage by Husband,]— A 

fund in court belonging to a married woman 
residing with her husband at the Cape of G-ood 
Hope was, whilst he was temporarily in this 
country, assigned by him by way of mortgage. 
Afterwards the husband and wife were divorced 
b}^ the proper tribunal at the Cape. The fund 
was never reduced into possession by the hus- 
band during the coverture. On a petition by 
the wife as feme sole : — Held, that the attempted 
mortgage was iiioperadive, and that she was 
absolutely entitled to the fund. Heath v. Lewis, 
Johnston, F,e parte, 10 Jur. (N.S.) 1093 ; 11 L. T. 
333 ; 13 W. R. 129. 


Maintenance of Children of Eloping Wife out 
of Separate Property.] — A ’ward of court, en- 
titled in her own right to large real and personal 
property, was married under age, and without 
the consent of the court, which marriage was 
subsequently annulled. Upon her coming of 
age, the husband petitioned to be at liberty to 
make proposals for a settlement of the ward’s 
property, and to have a legal marriage cele- 
brated, undertaking to execute such settlement 
as the court should direct. Proposals having 
been laid before the master, he approved ot a 
draft settlement, whereby all her property was 
limited to her for life, for her sole and separate 
use, and afterwards to her children ; but the 
chancellor declined making any order as to the 
execution of this settlement, the amount of the 
property then in litigation not being ascertained. 
A second marriage having been celebrated by 
direction of the coiirt, there was issue thereof 
tw’o children. The wife subsequently eloped : — 
Held, that the children had no right, during the 
life of their mother, to be maintained out of her 
separate estate : — Held, also, that the proposed 
settlement, though not executed, having been 
acted upon by the court by different orders, 
could not be varied. Hodqens v. Hodgens, 4 CL 
& E. 323 ; 11 Bli. (N.S.) 62 ; LI. & G. t. Plunk. 
533. See Wad.e v. Soruton .(nom. Wad'e v. 
Broughton'), 2 Ves. & B. 172. Baseley^, Baseley, 
4 CL & F. 378, n. 

Settlement, on marriage, of stock belonging to 
the wife in trust, after the death of the wife, if 
the husband survived, for him for life ; if no 
issue the whole to revest in the wife, with power 
of appointment ; if none, to her next of kin. 
The wife eloped, and lived in adultery. On the 
bill of the husband to have the dividends paid to 
him during their joint lives, evidence of such 
intent, or that they should be to the separate 
use of the wife, refused ; but held to belong to 
the husband for the mutual support of both. 
Ball V. Montgomeri} , 2 Ves. Jun. 191 ; 4 Bro. 
0. 0. 339 ; 2 R. R. 197. 


Bequests in Wills — “Wife.”] — A tes- 
tator left shares in his residuary estate in trust 
for his sons for life, and from and after the de- 
cease of each son, in trust to permit any wife 
of such son to receive the income of his share 


VOL. vir. 




803 HUSBAND AND Wl¥E-Divorce. 804 

divorced from Ms wife and tte ac/ount tf and wife 

lnL“1rislarr Wynter (22 was not a reduction into possession by the hus- 

Ch.D.619) disapproved tMrdly, that on the decree for dissolu- 

58 L. J., Ch. 80 ; 40 Ch. D. 30 ; o9 L. T. S-t7 , of marriage becoming absolute, it took 

W. B. 91. efeot from the date of the decree nisi, and con- 

1 j-Kr +1-10 niYlpv niaclc ill tli 6 iiitGrvfil on tn 6 

u Sole and IJEmarried. >>]-Ateatatrix by ^equently the order 

ber will made in 1860. bequeathed a fund to petition nas or no a 
trustees on trust to pay the income to her hus- possession. . 

band for his life, and on his death to divide the Property in Settlement ovre •which ^tfe 

fund into four equal parts, and, as to one of the Appointment.]— By a marriage 

parts, “upon trust to pay the same to J. H-- settlement property of the wife was settled upon 

^ .n o-nri n-nmniTied. but, . „ v-i;„ i'..,,. i-vriT iisG. aiicl uitei ner 


trustees to pay the income of the toiirtu marriage and her hushaiid sDoiuti 

J H , for her life, for her separate use, and after of Idn, with power foi hei to 

her death to hold it in trust for her children. ^ part of the property, and in case 

In June, 1878, the testatrix died, and her hus- survive, then for her absolutely. The 

Tn Anril. 1861, J. H. 1^'. Uovri>-io- nprm dissolved on the petition 


m . une. inio, me Le&La.tJ-i.a- — - «hp Riiouia survive, , . •' 

band died in April, 1883. In April, 1861, J. H. having been dissolved on the peWmn 

married, and in November, 1878, a decree absolute wife, and there being 

■ marriage, a bm was aied in equity b hei n h^ 


marriea. anci 111 x>uvcij.itjux, ^ ^^0 vviie, aiiv*. — — o , 

was made for the dissolution of her marriage. .j.|^g0 ^ bill was filed in equity by her in hei 
There Were three children of the marriage. J. ^.^iden name against her fo™er husband inid 

H. did not marry again Held, that the noids trustees of the settlement Held, tlmt she 

“then sole and unmarried” meaM ' was absolutely entittoUo the propyty. 

” at. thfi time of the death of the tenant 41 L. J.. Ch. 716 ; L. R. 1 J Eq- -1-1 j 


* ineii suie uui-i 

a husband ” at the time of the death of the teyM 
for life, and that in the events winch had hap- 


was aosonuGi^y -v.. - - ioi . 

V.BowAlwi, 41 L. J., Ch. 716 ; L. E. 14 Eq.421 , 
27 L. T. 406 ; 20 W. B. 881. 


lor me, aim cucbb xxx vxrv .1 ^ ^ ‘ 'H Li. x. xvu , ^ 

“ f. “i 1. 

Oh 333 • 24 Ch D 703 ; 49 L. T. 235 ; 32 W. E. i the court of divorce, a marriage bet-ft een 

Ch 333 , 24 Ch. 11. , 1 ctee gtissMved 

,^t the date of the decree the wife was entitled 
legacy to Guilty Wife.]-A testator by a null to a revei-sioiiary interest in stock 
which was made before the Divorce Act of 18o<, guttled before her marriage, and had been the 
devised property to trustees, to pay out of the of a post-nuptial settlement. Aftei the 

rents to his son and to his wife the annual sum the fund fell into possession, and the 

of 1 “Of., jointly, and to accumulate the rest for divorced wife took steps to realise the fund, but 
his family; and also, out of the rents of 'the before it was recovered she died ;--Held, that -Urn 

property so left in trust for his son,” to pay to consequences as to property imist foUow 

the^vife, surviving, 50f. a year; but if Ms son declaration of dissolution ’’J 

survived, he gave him lOOf. annually. The son thg marriage contract had oeen “- 

and his wife were, after the death of the testator, nihilated and the marriage tie broken on that 
divorced by reason of her adultei'y, and the son those rights of the divorced husband 

subsequentlv assigned the annuity, by way of depended upon the contract ceased at the 

mortgW. Upon a claim by the wife for a moiety and that the executors of the cli- 

of thi payments of the annuity from the time ot ^vere entitled to the fuml. Hifte- 

separation Held, that the rights of the husband (nUm, 36 L. J., Ch. 646 ; L. E. 4 Eq. 162 ; 

and of the mortgagee remained unaSMted by the x6 L. T. 733 ; 15 W. K. 983. 

/I ivnrrp and that the wife was not eii titled to any « 

share in the annuity. Knox v. Wells, 10 Jur. Joint Tenancy— Tenancy by Entireties— Effect 

(Z\ 1262 irv^E 228. of Divorce.j-Where land has been conveyed to 

Cl,.s.) 1262, 16 husband and wife before the Married Women s 

On Eund paid ont of Court to Husband and Property Act, 1882, in such a way as, apart trom 

Wife jointly.]— A woman being entitled to a the marriage, would constitute them joint ten- 

fund in court, applied shortly before her mar- ants, a decree absolute for divorce makes ti e 

kge for a loan on the security of the fund, holding a joint tenancy^^ y^^^^^ 

Before the transaction was completed she mar- 62 L. J., Ch. 3(0 ; [1893] 2 Ch. — J , 3 K. 311 , 
Tied and the money was then advanced to her gg L. T. 199 ; 41 AV. K. 541. 
husband who joined with his wife in assigning AVhere land has been conveyed to husband 
the fund by way of mortgage. The fund was and wife jointly after the Mamed Womens 
then carried over to the joint account of the hus- property Act, 1882, the wife after a divorce 

hand and wife, and a stop order put upon it in takes a joint tenancy for 

favour of the mortgage. In June, 1867, a decree entitled to an account from the date of her ceas 
nisi for dissolution of marriage was pronounced ing to live with her husband. lb, 

by the Divorce Court, which became absolute in ^ w •nr^-fo +n TTAraAlf! A mar- 

for navinent of his debt out of the fund in court : the wite should appoint. The -i 

Held first that the mortgage by the husband a viiicido, and there being no childr ^ pp 
' a^wiffeiid hind the wife’s right by sur- to herself i^Held, a 

vivorship, ami that the pre-nuptMl uegotiation v. iW(»’ 2 John. ^ ’ 

hv the wife made no difference. Prole r, Soadf/, b Jur. (N.s.)1090 , L. i. 44 , i .V _ 
bytlicwiiemaae noi u g ch. 220 ; 16 W. ll Children of a sccoml marnage of the wite 

446 ‘ * j uucl divorced husband would not be children 
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of “ the marriage ” contemplated by the settle- 
ment. Ih. 

Adultery a Befence to Eestitution.] — Adultery 
by the wife may be pleaded by way of defence 
to a suit by her for restitution of conjugal rights. 
Moore v. Moore^ 3 Moore, P. C. 84. 

No Bar to Specific Performance of Mar- 
riage Articles.] — Where the wife sues the hus- 
band for a specific performance of her marriage 
articles, and that he may settle such and such 
lands upon her in jointure, it is no bar to her to 
demand that she has eloped with an adulterer, | 
much less if this be not put in issue in the cause 
by the husband. Sidney v. Sidney^ 3 P. W. 
269. 

In the case of a divorce a mensa et tlioro, 
baron and feme live separately, and the wife has 
a child ; this is a bastard, for the court will in- 
tend obedience has been paid to the sentence 
during this time : but if in the case of a volun- 
tary separation a child is born, this is legitimate ; 
secus, where the jury find the husband has had 
no access to the wife. If the party charges his 
adversary with anything criminal, it ought to be 
shown, with great plainness and certainty. 
Articles to settle lands in jointure are in nature 
of an actual jointure, which is not forfeited by^ 
an elopement, like dower. Id. 275. 

Chancery will not Aid Eloping Wife.] — If 

wife elope, chancery will not assist her in re- 
covering property settled to her separate use, 
Lee V. Lee^ Dick. 321. 

Supplicavit no Justification of Elopement.] — 

The obtaining a supi:)licavlt does not justify a 
wife’s elopement. Hcml v. Mead^ 3 Atk. 550. 

Husband, possessed of term in right of wife, 
was divorced a mensa et thoro, and he being 
about to sell term, injunction was granted to 
prevent him. 9 Mod. 43. See Sliute v. 

Slmte, Pre. Ch. 111. 

Expenditure by Husband on Wife’s Property.] 

— A husband having laid out money in repairs 
and improvements upon his wife’s property is 
not entitled after a divorce by reason of her 
adultery to any charge upon the estate for the 
money so laid out. Hamer v. Tilsey^ 1 Johns. , 
486 ; 29 L. J., Ch. 32 ; 5 Jur. (N.S.) 1344 ; 1 
L. T. 54 ; 8 W. R. 20. 

Release by Bivorced Husband — Resettlement 
by Wife.]— A settlement was made of the choses 
in action of a female infant, on her marriage, in 
trust for her husband for life ; and after his 
decease in trust for her for life ; and after the 
death of the survivor, and in default of children, 
in trust for such persons as she should by will 
appoint, with ultimate trust for her next of kin. 
The marriage, of which there was no issue, was 
dissolved by act of parliament, and the husband 
executed a release of his rights in her property 
under the settlement : — Held, that the property 
of the wife was not bound by the settlement, 
and that she was at liberty to resettle it on her 
second marriage. Hastings v, Orde^ 11 Sim. 
■■.■^205.,, '■ 

Bankruptcy of Husband.] — Divorce obtained 
by wife after husband’s bankruptcy does not en- 
title her to whole of fund bequeathed to her 
which came into possession after bankruptcy, 


though no settlement was made on her at her 
marriage, and her husband at that time received 
IjoOOZ. stock with her. ’Green v. Otte/^ l Sim. 

S. 250 ; 1 L. J. (O.S.) Ch. 87. 

Petition for Settlement to Separate Use by 
Guilty Wife.] — Husband and wife living sepa- 
rate under a divorce a mensa et thoro obtained 
against the wife for adultery, she petitioned that 
a sum of money belonging to her might' be 
settled to her separate use ; he petitioned that 
it might be paid to him, the court refused to 
make any order. Carr v. Lastahroohe, 4 Ves. 
146. 

Infant Wife Absolutely entitled after Beatb of 
Husband.] — ^A woman, married during her in- 
fancjq was deserted by her husband and obtained 
a dissolution of the marriage. Under articles of 
settlement executed prior to the marriage, there 
being no issue of the marriage, personal estate 
belonging to her was held on trust for her abso- 
lutely after the death of her husband in her 
lifetime. She never, assented to the settlement : 
— Held, that she was entitled to have the whole 
fund paid or transferred to her. Siolft v. Wen” 
man, 39 L. J., Ch. 336 ; L. R. 10 JSq. 15 ; 21 
L. T. 194; 18W. R. 480. 

b. Name. 

Marriage confers a name upon a woman. The 
name so conferred becomes her actual name, and 
continues to he so even after a decree of divorce, 
until she has acquired by repute some other 
name which, so to speak, obliterates it. Fendall, 
otherwise GoldsmUlx. Goldsmid,^:^ L. J.,P. 70 ; 

2 P. D. 263. 

Separation, Effect of.] — See Separation 
Deed, col. 992. 

10. Variation op Settlements and Deeds. 

Jurisdiction — Settlement in Scotch Form,] — A 

decree for dissolution of marriage having been 
granted on the husband’s petition, it appeared 
that the respondent, a Scotchwoman, was married 
in Scotland to the petitioner, an Englishman, 
and that in contemplation of the marriage there 
had been a settlement of her property according 
to the Scotch law : — Held, that under 22 & 23 
Viet. c. 61, s. 5, the court had power to order a 
variation of the settlement. Nunneley v. 
Nunneleg, 15 P. D. 186 ; 63 L. T. 113. 

Parties domiciled in Scotland at Time of 

Marriage — Parties domiciled in England at Time 
of Bivorce.] — The powers of the court to vary 
settlements after dissolution of marriage under 
s. 5 of the Matrimonial Causes Act, 1859 (22 & 
23 Viet. c. 61), are not affected by the fact that 
the parties were domiciled in Scotland at the 
time of the marriage. Nimneley v. Nunneley, 
supra, explained and followed. ’Forsyth v. FoV”. 
syth,&l L. J., P. 18 ; [1891] P. 363; 65L.T. 556. 

Infant Children.] — The court cannot vary 

settlements to the detriment of infant children. 
Ih. 

Nullity of Marriage — Becree of Foreign 

Court — Jurisdiction.]— -The power to vary settle- 
ments conferred upon the court by 20 & 21 Viet, 
c. 85, s. 45^ and 22 & 23 Viet. c. 61, s. 5, can only 
be exercised where the decree upon which the 

26-2 
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application to vary the marriage settlement is 
founded has been pronounced by the court. 
Therefore, where a decree of nullity has been 
pronounced by the colonial court, and the parties 
afterwards returned to this country and applied 
for leave to file a petition for the variation of 
their marriage settlement : — Held, that the 
court had no jurisdiction to entertain such ap- 
plication. Moore (f. c, Jlnll) v. Moore or Bidl, 
60 L. J., P. 76 ; [1891] P. 279. 

— — Concurrent Jurisdiction of Chancery Bivi- 
sion.] — The chancery division has the same juris- 
diction as the judge of the probate division to 
niodif}’' settlements, but -where the matter has 
alread}^ been gone into in that division, a judge 
of the chancery division will not interfere. 
After dissolution of marriage on the husband’s 
petition, an order 'was made that trustees of the 
marriage settlement should pay an annual sum 
out of "settled real property of the wife to the 
husband for the maintenance of the infant child 
of the marriage. The husband having died, the 
widow became absolutely entitled to ^ the pro- 
perty, and a further order directed ‘'that the 
trustees of the settlement should pay the annuity 
to the guardians of the infant. There were, in 
fact, no trustees at that time. The annuity was 
subsequently declared to be perpetual. On. the 
application b}'' the child of the marriage, the 
court ordered" execution of a deed securing the 
annuity on the settled pro|)erty, but alhwved no 
costs of the apijlication, as the order might have 
been obtained by summary process in the probate 
division. Blaohett v. Blackett^ .51 L. T. 427. 

Husband’s Petition for — Inquiry before 

Pinal Decree — Security for Costs.] — The court 
has jurisdiction before pronoimcing a final decree 
for dissolution of marriage, or judicial separation, 
against a wife for adultery, to direct an inquiry 
as to her property, so that it may be enabled to 
order a settlement to be made of such property as 
soon as the final decree is pronounced ; and in 
making such an order, the court wdll direct 
the husband to give security for the costs of the 
inquiry, in case no final decree should be made. 
MidiDinter v. MUlwintev, 61 L. J., P. 1 ; [1892] 
P. 28 : 65 L. T. 488 ; 40 W. h. 33— C. A. 

Power to alter Order.] — The power given 

to the court b^^ 22 tSc 23 Viet. c. 61, s. 5, of vary- 
ing settlements after a final decree for dissolution 
of marriage, is a power to be exercised once for 
all, and an order made under it is not liable to be 
varied on the ground of a change of circumstances 
since the date of the order. Benyon v. Bco ijon^ 
59 L. J., P. 39 ; 15 P, D. 54 ; 62 L. T. 381-C. A. 

Maintenance of Children.]— The court 

has power to make provision for the maintenance 
of children above the age of sixteen years. 
Thomoaset v. Thomasset^ 63 L. J.. P. 140 ; [1894] | 
P. 295 ; 71 L. T. 148 ; 42 W. 11. 658. Overruling 
Blandford v. Blandford^ 61 L. J., P.97 ; [1892] 
P. 148 ; 07 L. T. 39i 

Death of Petitioner.] — The court 

has no pow’cr under s. 5 of the Matrimonial 
Causes Act, 1859, to order the executor of 
a deceased petitioner (the husband) to be 
made a party for the purpose of continuing pro- 
ceedings to vaiy a settlement where the petitioner 
is dead, there are no children, and the proposed 
variation would not be for the benefit of the wife. 
Section 5 is applicable for the benefit of living 


persons only. Thom .sum v. Thomson^ 65 L, J., P. 
80 ; [1896] P. 263 ; 74 L. T. 801 : 45 W. E. 134 
— C. A. 

Acceleration of Infant’s Interest by Divorce 
of Parents— Powers of Petitioner.] — Upon a 
petition to vary two post-nuptial settlements 
after decree absolute for divorce, it appeared 
that the whole property was in land, and that, if 
the respondent’s interests were extinguished, the 
petitioner would, by virtue of a clause in one of 
the settlements, have power to call upon the 
trustees to raise forthwith a sum which, at the 
present time, would exceed the sale value of the 
wdiole of 1 the settled property, and wdiich w^oiilcl, 
therefore, if exercised by the petitioner, abso- 
lutely blot out all interests of the infant child of 
the parties under the settlements. The registrar, 
notwithstanding this, recommended that the 
respondent’s interests should be extinguished as 
if he were dead : — Held, that, inasmuch as the 
child’s interest was accelerated by the ex- 
tinguishment of the respondent's interests, the 
child was thereby obtaining a certain gain 
against an uncertain loss if the petitioner should 
now exercise the power conferred upon her \)j 
the settlement. Eeport of the registrar con- 
firmed. Creacflb v. Creagli^ 74 L. T. 430. 

No Means, except Income from Settled Pro- 
perty — Costs out of Corpus.] — The petitioner, a 
widow with one child by her first husband, 
settled, upon her second marriage, certain pro- 
perty, producing an annual income of about 750Z., 
upon trust to pay the income to herself for her 
life, then to her husband, the respondent, for 
his life, and, in the events which happened, with 
remainder to her said only child, if he should 
attain tw’enty-one, with ultimate remainder tO' 
the petitioner. The petitioner obtained a decree' 
absolute dissolving her marriage, and, in her 
petition to vary the settlement, she praj^ed that 
the respondent’s life interest in the trust funds 
should be extinguished ; and, farther, that the 
trustees should be ordered to pay to her a sum of 
1,000Z., or such other sum as the court should 
direct, to cover the costs and other incidental 
and additional expenses of the petitioner arising 
out of the respondent’s misconduct. The registrar 
reported in favour of the first, but submitted in 
regar<l to the second part of the prayer, that, as 
it would he to some extent prejudicial to the 
child’s interests, no order ouglit to be made 
directing any payment out of the corpus of the 
fund until the infant was I'ep resented. Upon 
motion to vary the registrar’s report, the court 
I ordered an atljournmcnt, so that the infant might 
be represented, and thereupon made an order 
extinguishing the respondent’s interest and 
directing the trustees to raise and pay to the 
petitioner a sum of 450L to cover costs, including 
the costs of this application. Bouglas v. Boyghi-s', 
74L. T. 384. 

Mistake — Declaration — Terms.] — A po ^t- 

nuptial settlement had been varied by the' 
probate and divorce division on the mistaken 
supposition that it included certain pi’operty. 
An action was brought in the chancery division 
for a declaration that the settlement was void in 
respect of this property ; — Held, that the plain- 
tifi! ought only to be gn-anted relief upon the 
terms of her undertaking not to dispute the 
jurisdiction of the probate and divorce division 
further to deal with the property. Allcard v.. 
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Walher, 65 L. J., Ch. 660 ; [1896] 2 Ch. 369 ; 
74 L. T. 487 ; 44 W. E. 661. 

Service of Petition — Eespondent and Surviv- 
ing Trustee botli uncertificated Bankrupts — 
Notice to Official Beceiver.]—The court dis- 
pensed with service of a petition to vary a 
marriage settlement in a case where the respon- 
dent and the surviving trustee of the settlement 
were both uncertificated bankrupts, and where 
notice of the application to dispense with service 
had been given to the chief official receiver in 
bankruptcy. Snelling v. Snelling. 63 L. T. 263. 

Interests of Parties affected — Hotice — Three 
Trustees — Two appearing — Costs.] — A wife had 
obtained a decree dissolving her marriage, and 
petitioned for variation of the settlement wherebj^ 
she had settled a fund in trust for herself for 
life, then on her intended husband for his life 
if he survived her, and at the death of the sur- 
vivor on trust for such one or more of the child- , 
ren of a former marriage (of whicli there were ' 
five living), and of the then intended marriage 
in such maimer as she should a]:)pc)iiit, and in 
default of appointment tlien among all her 
present or future children in equal shjvres. The 
settlement further' provided that in case she 
should survive her husband and there should be 
at his death no children of this marriage, then 
the trustees should hold the said trust fund for 
her absolutely. There were no children of the 
marriage. Upon application to extinguish the 
husband’s interests in the said fund and for an 
order that the settlement should be varied by 
directing the trustees to hold the fund intrust 
for the wife absolutely : — Held, that such an 
order could be made, and the court, being 
satisfied that notice had been given to four of 
the children of. the former marriage, and that 
tliey did not object, and that the fifth child 
had no notice of the proceedings owing to his 
whereabouts being unknown, made the order as 
prayed, and ordered that as two only of the 
three trustees had appeared, their costs should 
be paid as if the third trustee were party to 
the order. Stover v. Stover, 6 li. 635 ; 71 L. T. 
704. 

Service of Notice on Trustee resident in Aus- 
tralia.] — The court, while refusing to allow 
substituted service of a petition for variation of 
settlement upon a trustee resident in Australia, 
dispensed with service upon him, it appearing 
that his co-trustee in England had been duly 
served, and that neither of the trustees was 
entitled to any beneficial interest in the settled 
property. Taylor v. Taylor, 66 L. T. 267. 

Post - nuptial Settlement — Amount reduced 
■—Bum sola et casta Clause inserted.]— The 
husband and wife were married in 1884, and 
separated in 1889 under a deed, by which the 
husband paid his wife 200Z. a year, without any 
dum casta clause. He afterwards found that 
she was living with the co-respondent under the 
petitioner’s name. He thereupon petitioned to 
have the marriage dissolved, and a decree nisi 
was pronounced, which was in due course made 
absolute. Upon petition to vary the post- 
nuptial deed : — Held, that the allowance to the 
respondent should be reduced to lOOh per 
annum, and that, this should be payable to the 
respondent only dum sola et casta vixerit. 
Saimders v, Saunders, 69 L. T. 498. See col. 857. 


Inclusion of Post-nuptial Settlement of Ee- 
spondenUs Property — Second Marriage of Ee- 
spondent— Settlement on Second Marriage — 
Trustees — Purchasers for Value.] — The wife 
divorced her husband on the ground of cruelty 
and adultery. The decree nisi was pronounced 
in December, 1891, and the decree absolutj on 
the 22ncl November, 1892. The petitioner was 
ordered to have the custody of the three 
children of the maiyiage. A settlement of the 
wife’s property was made in 1877, upon tne 
marriage, and no contest arose as to the ex- 
tinguishment of all interest of the respondent 
thereunder. By a post-nuptial deed executed in 
1878, the respondent brought property into 
settlement. Under that deed the respondent 
took the first life interest (subject to an annuity 
of 3001, a year payable to the petitioner until 
her death or re- marriage) and after his death 
the property was to go to the respondent’s 
children by the petitioner or by any future wife, 
as he should appoint, and in default of appoint- 
i merit it was to be equally divided among all his 
I children by the ijetitioner or any other wife, 
i He was also empowered to raise a sum of 4,000/. 
i iqxm mortgage of his life interest, and there was 
j also a proviso empowering him under certain 
I conditions to appoint the income accruing after 
I his death to any future wife for life, and it gave 
him power to appoint new trustees. On the 
TTth December. 1892, the respondent married 
again after executing on the previous day a 
settlement substantiafly in favour of his second 
wife, and exercising his power of appointment 
under the post-nuptial deed of 1878 in favour of 
the child or children (if any) of his second 
marriage, to the exclusion of the three children 
of the first marriage. The respondent during 
the year 1888 charged his life interest under the 
deed of 1878 with various sums advanced to 
him. in March, 1891, the respondent was 
adjudicated bankrupt, and in September, 1892, 
his life interest under the settlements of 1877 
and 1878 were sold by auction by the trustee 
in bankruptcy, the purchase being completed on 
the Both December, 1892. The conditions of sale 
contained a notice of the divorce and consequent 
possible application to vary the settlements. 
The registrar recommended that all interest of 
the respondent in the property comprised in the 
settlement of 1877 should be extinguished, and 
j that his powers of appointment under the deed 
of 1878 should also be extinguished : — The 
court confirmed the fii'st recommendation, but 
ordered that the powers of appointment under 
the deed of 1878 should be extinguished only to 
the extent of leaving the children of the first 
marriage to take as if there had been a default 
of appointment, and that this extinction should 
only operate during the petitioner’s life or until 
she married again. Sunill v. Kerill, 69 L. T. 
463. 

“ Net Annual Income ” — Cross-examination of 
Petitioner by Eespondent as to Seductions feom 
Gross Income.]— The husband having in 1888 
divorced his wife on the ground of her adultery, 
subsequently by leave of the court filed his 
petition, in 1891, for variation of the marriage 
settlements. The registrar reported that the 
present “ net annual income ” of the petitioner 
was 840/., and thatof the respondent about 125/., 
and that the latter would be increased by a 
further 200/. a year upon the death of the 
respondent’s mother, upon the happening of 
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which event the registrar recommended that ^ 
160L should he paid annuaBy by the respondent 
to the petitioner for the benefit of the children 
of the marriage, who were in the custody of then 
father, the petitioner, by order of the court. 
The registrar refused to allow the respondent to 
cross-examine the petitioner as to the deductions 
he claimed to make from his gross income 
Held, that the fact of the respondent being an 
adulteress did not bar her right to cross-examine 
her husband as to his means, it not being sug- 
gested against her that the proposal to cross- 
examine was vexatious ; and as it appeared, to 
the court to be desirable, in the present case, m 
order to arrive at a correct estimate of the 
petitioner's net annual income, the court reterrecL 
the matter back to the 

investigation and report. Dritfield v. UripiM, 
65 L. T. 795. 

Unsettled Property Squandered— Income from 
Settled Property— Large Proportion Awarded.] 

—Where a respondent (husband) had recently 
squandered the bulk of the property over winch 
he had free control, the court awarded to the 
petitioner more than one-third of the income 
from the property which had been brought into 
settlement by the respondent upon the marriage, 
and further ordered that, after the respondent s 
dc^ath, the aivaixl should be increased to more 
than one-half of that income, but limited dimi 
sola vixerit. Idashull v. /6 L. T. 165. 


Beversionary Interests — Permanent Main- 
tenance in excess of one-third of Joint Income 
secured to Wife in present!.] — The wife 
obtained a decree absolute on the grounds of 
adultery and. cruelty, and presented a petition 
for variation of the marriage settlements and for 
permanent maintenance. The present joint in- 
come of the husband and wife amounted to nearly 
1.500/. a year. Both were entitled to consider- 
able property in reversion. The registrar recom- 
mended either that a present income of TOOL a 
year should be secured to the wife for her life, 
or, in the alternative, that she should have secured 
to her an annual sum equal to one-third of the 
present joint income, such annual sum to be 
increased upon the falling in of the hiisband;s 
reversionary interest. On behalf of the husband, 
it was stated, that, if one of these two courses 
were to be adopted, he should, of the two, prefer 
the former. The court thereupon ordered that 
the husband secure to the petitioner, by way of 
permanent maintenance, the sum of 700/. a year 
for her life. Warren v. Warren. 63 L. T. 264. 


of appointing new trustees by the petitioner and 
respondent during their joint lives, and by the 
survivor of them during his or her life. The 
registrar recommended, as to the property brought , 
into settlement by the petitioner, that the whole 
of the wife’s interest and powers should be 
extinguished; and as to the property brought 
into settlement by the respondent that the tei ms 
of the settlement should be varied by ordmng 
the trustees to pay 60L a year to the petitioner 
for the maintenance and education of the infant 
child of the marriage during 
after twenty -one to the said child ; and that 
upon the death of the respondent’s mother the 
allowance for the child 'should be increased to 
150/ a year. Further, that the respondents 
pow^r of appointment amongst the children or 
remoter issue of the said marriage should be 
extinguished. It was left for the coui-t to say 
whether her power of appointing, or joining in 
the appointment of, new trustees _ should he 
extinguished as prayed by the petitioner, llie 
registrar refused to take into account the^ great 
pinbability of the husband’s promotion in the 
office held by him in Her Majesty’s household, 
by which promotion, it was said, that his income 
would be increased by about the amount ot 
income which would accrue to the respondent 
! on the death, of her mother Held, that the 
! reffistrar was right in not taking the husband s 
' probable future promotion and consequent 
increase of salary into account. But held, that, 
as the wife’s increase of income was a vested 
interest to which she was absolutely entitled m 
“ 1 -eve.rsion, the registrar’s report as to the in - 
' creased amount to be paid by the respondent tor 
' the benefit of the child upon the reversion falling 
^ ill was not unreasonable nor contrary to tlm 
^ iiractice ; — Held, also, that, as the wife was still 
to retain an interest in the fund brought into 
' settlement bv herself, her right to appoint, or 

tr . . . , 1 4. 1-1 of nna ■mnaf. hA 


Bespondent’s Interest only Partially Ex- 
tinguished— Bight to Appoint New Trustees— 
Probable increase in Husband’s Income,] — After 
final decree dissolving the marriage upon the 
ground of the adultery of the respondent with 
the co-respondent, the petitioner presented a 
petition for variation of two settlements executed 
in 1882 ill contemplation of the niarriage. 
Substautially, the settlements gave the wife a 
first life interest in half the income of the fund 
brought into .settlement by herself , and furthm* 
conf errei I upon her conditional benefits in certain 
contingencies, the principal one being that, 
upon the death of the respondent’s mother, now 
aged about seventy, the respondent’s income 
would be immediately increased from about 300/. 
to about 650/. a year. There was also a power 


join in the appointment of, new trustees must be 
retained in her favour. Ttipj^er v. Tvj) 2 )er, 62 
L. T. 665. 

Payment of Annual Sum to Husband.]— Upon 
application to vary a marriage settlement ^ after 
a decree for divorce on the husband’s petition, it 
appeared that the wife’s income under the settle- 
ment amounted to 1,050/. a year. ^ The husband 
possessed an income of about 603/. a year, P^^A't 
of which arose from money received from the 
respondent. There were no children of^ the 
marriage. The court varied the trusts of the 
settleiirent by ordering the trustees to pay the 
husband 300/. a year during the joint lives of 
husband and wife. Farrmgton v. Farrington.^ 
55 L. J., P. 69 ; 11 P. U. 84. 


Freedom from Trusts — Child born,] — On a 

petition for variation of settlements after a 
decree for dissolution of marriage by reason of 
the wife’s adultery, where a child had been born 
between the date of the decree nisi and decree 
absolute, and fourteen months after the wife had 
eloped from her husband, the court refused to 
ti’ansfer funds in settlement to the parties free 
from the trusts of the settlement. Pryor v, 
Prgor. 56 L. J., P- 77 ; 12 P. D. 165 ; 57 L. T. 
533 ; 35 W. K. 349. 

Division of Trust Fund,]— By a post- 
nuptial settlement a husband assigned certain 
property to trustees on trust to pay him the 
income during his life, or until he had incurred 
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a forfeiture, and on a determination of his ment.]— Property was brought into settlement 
interest, to his wife for her life, with further by both the husband and the wife, with a joint 
discretionary trusts for the benefit of the power of appointment in favour of the children 
husband’s next of kin, or for the benefit of a of the marriage ; but with regard to the wife’s 
second wife, or the issue of a second marriage, property, which included a reversionary interest, 
The husband became bankrupt, and by a com- the settlement gave her, in certain events, a 
promise sanctioned by the Chancery Division a power of appointment in favour of a second or 
portion of the fund was assigned to his trustee subsequent marriage. The marriage was dis- 
in bankruptcy, and his interest in the remainder solved on the ground of the wife’s adultery, the 
w'as assigned to the trustees of the settlement, husband having the custody of the two children 
Subsequently the marriage i/vas dissolved on of the marriage. The court varied the settle- 
account of tiie wife’s adultery, and on a petition ments by absolutely extinguishing the wife’s 
for variation of settlements the registrar pro- interest in the property brought into settlement 
posed that the trusts of the settlement should be by the husband, thus leaving their respective 
extinguished, and that seven-twelfths of the fund incomes nearly equal. The court further ordered 
should be paid to the husband, and five-twelfths that one-half of the wife’s propertj^ should be 
to the wife. Both parties agreed to this, but the paid to the husband and children, without 
trustees of the settlement objected, and the court : taking into account the amount of the wife’s 
refused to sanction a division of the fund, but ! costs of the suit ; and also that one-half of the 
ordered that the income of five-twelfths of it I wife’s reversionary interest should, upon its faE- 
should be paid to the wife, and that in all other ; ing into possession, be assigned to the husband 
respects the trusts of the settlement should ■ and children. The court also extinguished the 
remain in force. SmUh y, h.J., l\')l ; • vrite's power of appointment under the joint 

12 P. D. 102 ; 57 L. T. S75 ; 35 W. P. 459. , power, and varied the wife’s power of appoint- 

, meiit over her own property in favour of a future 
Power to deal with Capital — Discretion of husband or the children of a future marriage, by 
Judge.] — On a petition for variation of a settle- i restricting its benefit to any husband married 
meiit the judge refused to give the wife, the after the death of the petitioner, and to children 
petitioner, any part of the capital of the fund, of a subsequent marriage born after the death of 
wiiich had lieen all settled by the husband, ^ the petitioner. Koel v. JS'oel, 54 L. J., P. 73 ; 10 
although there were no children of the marriage, P. D. 179 ; 33 W. R. 552. 
or to order payment of the petitioner’s costs out 

of the funds. And he gave a portion only of the Payment of Income to Husband.] — A sum 

income to the wife : — The Ck)iirt of Appeal of money, the wife’s fortune, had been settled on 
affirmed the decision, liobling that although the marriage to the separate use of the wife for life, 
court had undoubted jurisdiction to deal with ; A decree of divorce having been pronounced 
the capital, it was not for the benefit of the w'ife ^ against her at the suit of the husband, judge 
to give her any portion of it ; and the court , ordinary made an order, under the 22 & 23 Viet, 
refused to interfere with the discretion of the i c. 61, s. 5, that the trustees of the settlement 
judge as to the amount of income aw'arded to . should stand possessed of the fund, in trust for 
her. Pomonljy v. l\m,wrihy^ 53 L. J., P, 112 ; 9 ; the person wiio, under the settlement, wmuld have 
P. D. 122 ; 51 L. T. 174 : 32 W. R. 746 — C, A. I been entitled w^ere the wife dead. The fund 

I being in court, the husband, as the person so 

Power of Appointing New Trustees.] — In the ■ next entitled, applied for an order for the pay- 
variation of settlements the court has jurisdiction | ment of the income to him -.—Held, that the 
to extinguish a joint pow'^er of appointment of I Court of Divorce had Jurisdiction, and the income 
new' trustees. Oppe/iltelm v. Oppenlie'nn. 53 I wms ordered to be paid to the husband. Pratt y, 
L. J., P. 48 : 9 P. D. 60 ; 32 W. R. 723. I Jenner\ Jenner, Ex partr, 35 L. J., Ch. (582 ; 

! L. R. 1 Ch. 493 ; 12 Jur. (N.S.) 557 ; 15 L. T. 
Wife’s Power of Appointment.] — In a j 183 ; 14 W, R. 852. 


Wife’s Power of Appointment.] — In a 

petition for variation of settlements after a 
decree of dissolution on account of the wife’s 


Power of Appointment on Second Marriage in 



adultery, the registrar by his report recommended | case Wife should survive the Husband.] — Where 
that the pow'er of appointment over the fund I a settlement gives a wife, after the death of her 
given to the wife by the settlement should be | first husband, power to appoint in favour of 
extinguished, and that she should be deprived of I children by a subsequent marriage, the court 
the pow'er of appointing or joining in the appoint- 1 refused to vary that powmr after a decree for 
ment of new^ trustees. The petitioner had .sig- 1 divorce, so as to enable the wife to exercise the 
nified his w'illingness that the respondent should | pow'er before her first husband’s death. Pollard 
continue to receive 100?. a year out of 150/, 1 v. 63 L. J., P. 104 ; [1894] P. 172 ; 6 R. 

settled on her. The court confirmed the first of i 594 ; 70 L, T. 815. 
these recommendations, but disallowed the I 

second, on the ground that as the re.spondent was ; Post-nuptial “ Settlement ” — Absolute As- 
to continue to receive an income from the fund signment.]— An absolute assignment by a wife 
she had an interest in the appointment of to her husband during the marriage of freehold 
trustees. x4.n order extingaisliing the power of property is not a “ settlement ’] within the 
appointment of funds in the settlement is an meaning of 22 & 23 Vick c. 61, s. 5. Chalmsrs 
order made, w'ithin the words of the section, v. 1 P»,. 504 ; 68L. T. 28. 

“ with reference to the application of the wiioie 

or a portion of the property settled.” Bo.mlle v. Costs out of Wife’s Fund — Guilty Wife — 
Bosmlle^ 57 L . J., P. 62 ; 13 P. D. 76 ; 58 L. T. Consent of Infants.]— On a motion for variation 
640 ; 36 W. R. 912. of settlements after a decree for dissolution of the 

marriage on the ground of the wife’s adultery, 
Wife’s Interest Extinguished — Payment of the court, on the recommendation of the regis- 
Half of Property— Reversion— Power of Appoint- trar, and with the consent of the guardian ad 





HUSBAND AND WIF^— Divorce. 


litem of infant children of the marriage, allowed 
the costs of all parties to he paid out of the wife’s 
settled fund. Hamiltcm v. HamilUm., 1 E, 506 ; 
68 L. T, 4:67. 

Wife’s Costs not Considered.] — Where a mar- 
riage has been dissolved on the ground of the 
wife’s adultery, the court will not, when directing 
the variation of the marriage settlements, take 
into consideration the amount of costs incurred 
by the wife. Noel v. Noel.^ 54 L. J., P. 73 : 10 
P. D. 179 ; 33 W. R. 552. 

Cruilty Wife — Variable Amount — Allowance to 
Children for Life.] — On a husband’s petition, 
under s. 45 of the Matrimonial Causes Act, 1857, 
for settlement of property to which the wife, 
who had been found guilty of adultery, was 
entitled, the court refused to make the allow- 
ance variable to meet a possible fall in the 
respondent’s income : or to limit the husband’s 
receipt of his allowance to such a time as he 
should be unmarried ; or to limit the allowance 
to the children to the time when they should be 
under sixteen years of age. MidiDinter v. Mid- 
whiter, 62 L. J., P. 77 : [1893] P. 93 ; 1 E. 512 ; 
68 L, T. 262 ; 41 W. E. 560. I 

Eo Children — Reconveyance to Settlor.] — 
Where a marriage has been dissolved (there 
being no issue), and the rights of children of a 
future marriage are the sole limitation to the 
settlor’s absolute right of enjoyment of the 
settled property, the court will order the 
trustees to reconvey the property to the settlor 
for his own use. MeTcchfth v. Mcred/ytli., 64 L. J., 
P. 54 ; [1895] P. 92 ; li E. 651 ; 72 L. T. 898 ; 
43 W. E. 304. 

Vesting Order — Trustee Act, 1893 .] — Where 
a vesting order was required to carry into effect 
an order for variation of settlements, the court 
exercised jurisdiction under the Trustee Act, 
1893, s, 35, and made a vesting order. Stover v. 
Stover, 11 R. 618. 

Consent Order — Mistake — Amendment — 
Costs.] — The court, upon the application of the 
testamentary gTiardians of an infant child of the 
marriage of the petitioner and respondent, 
directed, after vaiaous references to the registrar, 
th^it an order made by Butt, J., in 1886, upon 
the consent of the petitioner, respondent, and 
trustees of the marriage settlement, be amended 
by extinguishing the respondent’s interest in a 
portion of the settled funds ; and further 
directed that the costs of all parties be paid out 
of the said portion of the trust funds or the 
income thereof. Arlmmqlit v. Avlmriqht. 73 
L. T. 287. ' 

Motion to Confirm Registrar’s Report.] — A 
motion to confirm a registrar’s report ordering a 
varintion of a settlement after a decree for dis- 
solution of the marriage, need not be made 
within fourteen days after notice of the filing of 
the Kiport in the registry by the petitioner. 
FitwhujUm V. Fawmtion, 55 L. J., P. 69 ; 11 
P. D. 84. 

Husband’s Petition for— .Refusal,]— The hus- 
band obtained a divorce on the groimd of his 
wife’s adultery with the co-respondent. He 
petitioned that certain jewellery belonging to his 


I wnfe should be sold, and a settlement made of 
I the proceeds, giving her a life interest in the 
I income arising froin the investment of those pro- 
ceeds, with remainder to himself. His income 
was substantial, his wife’s only 121. a year. The 
court refused to order any settlement. Scliojield 
V. SchojicU, 64 L. T. 838. 

Inquiry before Final Decree — Jurisdic- 
tion.] — The court has jurisdiction before the final 
decree of divorce or judicial separation is pro- 
nounced against a guilty wife, to direct an inquiry 
as to what property the wife is entitled to, in order 
that the court may be in a position when the 
final decree is pronounced to order a settlement 
to be made of the wife’s property upon the inno- 
cent party or the children of the, marriage. 
Midwinter v. Midwintev, 61 L. J., P. 1 ; 65 L. T. 
438 ; 40 W. R. 33— C. A. 

Judicial Separation.] — In proceedings for a 
judicial separation only the court has no power 
to alter settlements. Gandij v. Gandy, 51 L. J., 
P.41 ; 7 P. D. 168 ; 46 L. T. 607 ; 30 W. E. 673. 
See col. 797. 


11. Protection Orders and Maintenance 
IN Case of Desertion. 

a. Protection Orders. 

Matrimonial Causes Act, 1878 — Jurisdiction.] 
— By' the Matrimonial Causes Act, 1878 (41 & 42 
Viet. c. 19), s. 4, if a husband is convicted sum- 
marily, or otherwise, of an aggravated assault 
within the meaning of 24 25 Viet. c. 100, s. 43, 

upon his wife, the court or magistrate before 
wEom he is convicted may, if satisfied that the 
future safety of the wife is in peril, order that 
the wife shall be no longer bound to cohabit with 
her husband, and the order is to have the force 
and effect in all respects of a decree of judicial 
separation for cruelty. 

The order may provide (1) for payment of a 
weekly sum by the husband to the wife, (2) the 
custody of the children under ten. The tw^o last 
provisions do not apply if the wife has committed 
adultery uncondoned. 

This act is amended and enlarged by the Sum- 
mary Jurisdiction (Married Women) Act, 1895. 

Magistrates at petty sessions h ave power to order 
a judicial separation for an aggravated assault, 
even though they only inflict the penalty of fine or 
imprisonment for a common assault. Woods v. 

10 P. D. 172 ; 33 W, E. 323 ; 50 J. P. 

199. 

Aggravated Assault — Conviction and Order 

for Separation and Maintenance — Right of Hus- 
band to give Evidence.]— Where after the con- 
viction of a husband of an aggravated assault 
upon his wife under s. 43 of tlie~ Offences Against 
the Person Act, 1861, the justices are asked to 
make an order under s. 4 of the Matrimonial 
Causes Act, 1878, the husband is entitled to be 
called as a witness in the same manner as if the 
proceedings had been instituted in the divorce 
court. Poivell v. Powell (14 1^. D. 177) over- 
ruled. Jones V. Junes, 64 L. J., P. 84 ; [1895] 
P. 201 ; 11 E. 614; 72 L. T. 662 ; 43 W. E. 656 ; 
59 J. P. 360. 

Appeal to what Court.]— An order under 


1 
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s. 4 of the Matrimonial Causes Act, 1878, or a 
refusal by the justices to ‘wary such order, is 
subject to - appeal to the probate and admiralty 
diyision, although the justices have stated a case 
for the opinion of the queen’s bench division, 
which has not been determined. It. 

A husband having been convicted of an aggra- 
vated assault on his wife was sentenced to one 
month’s imprisonment and the jiistices ordered 
a judicial separation and an allowance to the 
wife of 21 a week : notice of appeal to quarter 
sessions against the conviction was given, and 
pending the appeal the husband applied to the 
probate, divorce and admiralty division to have 
the order varied ; —Held, that the court would 
hear the appeal, though the appeal to quarter 
sessions was pending. Goodwin v. Goodwin, 51 
J. P. 583. 

Appeals from justices under s. 4 of the Matri- 
moniaP Causes Act, 1878, should be made to a 
divisional court. MueU v. Bluett, 1 IL 500 ; 68 
L. T. 260 ; 57 J. P. 25. 

Eesumption of Cohabitation, Effect of.]— 

Upon the conviction of a husband for an aggra- 
vated assault on his wife, justices made an order, 
under s. 4 of the Matrinionial Causes Act, 1878, 
that the wife should be no longer bound to co- 
habit with her husband, and that he should pay 
to her a weekly sum for her maintenance. The 
wife subsequently resumed cohabitation wuth her 
husband for a time, and then again left him : — 
Held that the order was annulled by reason of 
the subsequent resumption of cohabitation, and 
therefore that the wife could not enforce pay- 
ment of weekly sums alleged to have become 
due under it after she again left her husband. 
Haddon v. IJaddon, 56 L. J., M. C. 69 ; 18 
Q. B. D. 778 ; 56 L. T. 716 ; 51 J. P. 486. 

Eeduction into Possession.]— AVhere a 

wife, entitled to property which is reversionary, 
or which had not been reduced into possession 
by the husband, has obtained a protection order 
under 41 &: 42 A^ict. c. 19, s. 4, and has after- 
wards resumed cohabitation with her husband, 
on the property corning or being reduced into 
possession, the wife is entitled to it absolutely 
under 20 k 21 Viet. c. 85, s. 25, and 21 &22 Viet, 
•c. 108, s. 8. Bmery\\’ Trmt^ In w, 50 L. T. 197 ; 
32 AAC E. 357. 


Husband Entitled to Legacy — Injunction 

— Order by Magistrate for Weekly Allowance.]— 

In a petition by the yufe for dissolution of the 
marriage, it appeared that before the petition, the 
husband having been convicted of an aggravated 
assault on his wife, a magistrate made an order 
under 41 A^ict. c. 19, s. 4, that the wife be not 
bound to cohabit with her husband, and that he 
should pay to her the sum of 11, weekly. In the 
suit in this court orders had been made on the 
respondent to pay 167. and secure a further sum 
■of 457. to defray the wife’s costs. The husband 
was entitled to the sum of 1,4007. under the will 
of a deceased testatrix, and tlie wife had obtained 
an ex parte injunction restraining the husband 
from receiving any part of the legacy. On an 
application for the continuation of the injunction 
and the appointment of a receiver, the court con- 
tinued the injunction in regard to the costs until 
the trial or payment of them, but declined to 
make any order for the enforcement of the 
magistrate’s order for an allowance. GllUtt v. 


GiUett, 58 L. J., P. 84 ; 14 P. D. 158 ; 61 L. T. 
401 ; 38 AV. E. 144. 

Application to vary Order — Evidence of 

Wife’s Adultery.] — ^V/here an order has been 
made under s. 4 of the Matrimonial Causes Act, 
1878, authorising a wife ■ to refuse to cohabit 
with her husband, the presumption of non-access 
applies from the date of the order as in the case 
of a judicial separation ; and the justices on an 
application to vary the order on account of the 
wife’s adultery cannot refuse to receive the 
direct evidence of the husband or the admissions 
of the wife in proof of the paternity of a child 
born more than nine months after the separation. 
Jletherinqton v. Iletherituffon, 56 L. J., P. 78 : 
12 P. D. 112 : 57 L. T. 533*; 36 AV. E. 12 : 51 J. P. 
119, 294. 

Application to Discharge Order for Pay- 
ment — How made.] — AVhere an order has been 
made under the Matrimonial Causes Act, 1878 
(41 & 42 A'icr. e. 19), s. 4, for the payment of 
money by the husband or custody of children by 
the wife, an application to discharge the order 
on the ground that the wife has been guilty of 
adultery must be made to the court or magis- 
trates by wlioin the order was made, and not to 
the probate and admiralty division. 11). 

Summary Jurisdiction (Married Women) Act, 
1896 — Separation Order — Appeal from Justices — 
Court to which Appeal Lies.] — The only appeal, 
under s. 11 of the ►Suinmary Jurisdiction (Mar- 
ried AVomen) Act, 1895, from an order of justices 
made under s. 4 of the act, is to the probate, 
divorce, and admiralt;f division of the liigh court 
of justice. Mandersy. Mandern. 66 L. J., Q. B. 296; 
[1897] 1 Q. B. 474 ; 45 W. E. 287 ; 61 J. P. 105. 

Subsequent Application for Payment of 

Weekly Sum — Jurisdiction.] — AATiere a husband 
has been convicted of an aggravated assault, and 
an order made for a judicial separation only, the 
court has no jurisdiction to make an order for 
the payment by him of a weekly sum to his wife 
upon a subsequent application. Woodhead v. - 
Woodliead, [1895] P. 343 ; 11 E. 659. 

Persistent Cruelty — Eetrospective Opera- 
tion.]— Section 4 of the iSummary Jurisdiction 
(Married AVomen) Act, 1895, is retrospective in 
its operation ; therefore a married woman is 
entitled to apply to a court of summary juris 
diction for aif order under the act where her 
husband has been guilty of persistent crueltj 
towards her, although the acts of cruelty alleged 
were committed previous to January 1, 1896, the 
day on which the act came into force. Lane v 
Lane, 65 L. J., P. 63 : [1896] P. 133 
557 ; 60 J. P. 345. 


Costs — Unsuccessful Proceedings Insti- 
tuted by Wife— Eight of Wife’s Solicitor to 
Eecover Costs from Husband.] — Section 5 (d) of 
the Summary Jurisdiction (Married AVomen) 
Act, 1895, confers upon justices exclusive juris 
diction over costs, and upon the dismissal of a 
wife’s summons against her husband for a separ 
at ion order, under s. 4, by justices who decline 
to make any order as to costs under s. 5, the 
solicitor who acted for the wife cannot recover 
his costs in an action against the husband. CaU 
\ y. Janies, 66 L. J., Q. B. 249; [1897] 1 Q. B. 
, 418 ; 76 L. T. 119 ; 45 W. E. 317 ; 61 J. P. 230. 


me 

L JL 




|rj>- M'-UA' 








819 HUSBAND AND 

Evidence — Notes — Reasons of Magis- 
trates.]— For the purposes of an appeal under 
the act full notes of the evidence before the 
magistrates ought to be taken, and copies fur- 
nished to the court. The magistrates should also 
give their reasons. Rohinson v. Robinson, [1898] 

1 P. 158 ; 78 L. T. 392. Atid see col. 823. 

Divorce Act, 1857 — 20 & 21 Viet. c. 85, s. 21.] 

— It was doubted whether a woman resident 
within the city of London could obtain a pro- 
tection order under the words of this section. 
See Aldridge, Em gmrte, 1 Sw. & Tr. 88. 
Thereupon 21 & 22 Viet. c. 108, was enacted. 

Jurisdiction to G-rant.] — A married 

woman applied to the justices of Plymouth for 
a protection order, she having since desertion 
lived outside the borough whilst her husband 
resided within : — Held, that the county justices 
had jurisdiction. Reg. v. Rlymoiith JJ., 44 J. P. 
168. 

Retrospective Effect.]— A woman having 

been deserted by her husband acquired some 
property by her own exertions, which she dis- 
posed of by will. Subsequently she obtained an 
order from a magistrate protecting her earnings 
and property : — Held, that such order had a 
retrospective effect, extending back to the com- 
mencement of the desertion ; and that the will 
was a valid instrument to pass the property 
acquired by her during such desertion. Elliott, 
In goods of, 40 L. J.. Mat, ‘76 ; L. K. 2 P. 274 ; 
25 L. T. 203 ; 19 W. R. 1072. 

As to what Property — Proceeds of 

Brothel.] — An order protecting the earnings or 
pro})erty of a wife deserted by her husband is 
contined to money or pro})erty acquired by law- 
ful industry, and does not extend to propert}^ 
acquired b,y keeping a brothel. 3Iaso7i v. 
Mltehell, 3 H. A C. 528 : 34 L. J., Ex. 68 ; 11 
Jur. (N.S.) 89 ; 11 L. T. 714 ; 13 W. R. 349. 

As Executrix— Power to transfer Stock.] 

— A wife deserted by her husband, obtained a 
magistrate’s order under 20 A 21 Viet, c. 85, s. 21. 
Previously to the date of the order, but subse- 
quently to the desertion, the wife had been ap- 
pointed executrix, and also residuary legatee, by 
the will of K., who had died in that interval. 
2 Vfter the order, the wife alone took out probate. 
Part of the testator’s residuary estate consisted 
of stock, which the Imnk refused to allow her to 
transfer : — Held, even before 21 A 22 Vict.c. 108, 
s. 7, that she was entitled to transfer. Bathe v. 
Btoih of England, 4 Kav A J. 564 ; 27 L. J., Oh. 
630 ; 4 Jur. (N.S.) .505 ; ‘6 W. R. 612. 

Reversionary Interest.] — A married 

woman, entitled in reversion to a legacy, having 
been deserted by her husband, obtained a magis- 
trate's order, which, in terms, only affected to 
protect property acquired by her own industry, 
or to which she was entitled as trustee : — Held, 
that, iLotwithstanding the form of the order, the 
effect of the 21 A 22 Viet. c. 108, s, 8, was to in- 
clude ill it the reversionary interest. WJtlUing- 
him, In re, 10 Jur. (N.S.) 818 ; 10 L. T. 368 ; i2 
W. R. 775. 

legacy.] — A wife who has obtained an 

order for protection is entitled to payment of a 
fund in court, representing a legacy bequeathed 
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to her. Kingsley, In re, 26 Beav. 84 ; 28 L. J., 
Ch. 80 ; 4 Jur. (N.S.) 1010 ; 6 W. R. 849. 

— — Fund to Separate ITse.]— A wife was 
deserted by her husband : afterwards her father 
bequeathed a fund for her separate use, without 
power of anticipation, and she subsequently ob- 
tained a protection order Held, that she was 
entitled to payment. Coohe v. Fuller, 26 Beav. 99. 

Acquisition of Property since Date of 

Order.] — A wife became entitled, on the intestacy 
of an uncle, to shares, and the shares were, in pur- 
suance of an agreement between husband and 
wife, transferred into the joint names of the hus- 
band and wife. The husband subsequently de- 
serted his wife, and she obtained a magistrate’s 
protection order. Capital subsequently became 
payable on account of the shares : — Held, that the 
shares: had not been reduced into possession, and 
that the return capital payable on them belonged 
to the wife, as being property acquired since the 
date of the desertion. MohoUon v. Drury 
BuRdmg Estate Co., 47 L. J., Ch. 192 ; 7 Ch. B. 
48 ; 37 L. T. 459 ; 26 W. R. 76. 

When a wife, entitled to a legacy charged on 
real estate which had not been reduced into pos- 
session by her husband, obtained a protection 
order, in consequence of her husband’s desertion, 
under 20 A 21 Viet. c. 85, s. 21 : — Held, that the 
legacy, on being paid to her after the date of the 
order, was property which then came to or de- 
volved upon her within ss. 21 and 25, and that 
her receiut was a good discharge. Coward, In 
re, 44 L. J., Ch. 384 ; L. R. 20 Eq. 179 ; 32 L. T. 
682 ; 23 W. R. 605. And see Hughes, In re., 
Brandon v. Hughes, 67 L. J., Ch. 279 ; [1898] 

1 Ch. 529 — C. A. 

Desertion must he Continuous.] — The de- 
sertion must be continuous. A bona fide offer of 
the husband to provide for his wife, even at the time 
she claims the order, will deprive her of a right 
to it. Cargill v. Cargill, 1 Sw. A Tr. 235 ; 27 
L. J., Mat. 69 ; 4 Jur. (N.S.) 764 ; 6 W. R. 870. 

Proof of.] — When, upon the further con- 
sideration of an administration suit instituted by 
a married woman, who had obtained a protection 
order, suing as a feme sole under 20 A 21 Viet, 
c. 85, ss. 21, 25, 26, it was proposed to pay to her 
her share of the testator’s estate : — Held, that 
evidence must be produced that the separation 
was a continuing one, but her affidavit was 
accepted as to this fact, and also as to no settle- 
ment or agreement for a settlement having been, 
made. Ewart v. Chubb, 45 L. J., Ch. 108 ; L. R. 
20 Eq. 454. 

Where for Employment.] — The absence 

of a husband in his ordinary occupation as a 
mariner does not constitute desertion ; and the 
court cannot take into consideration an actual 
desertion in past years, which has been termi- 
nated by a return to cohabitation. Aldridge, 
Em iparie, 1 Sw. A Tr. 88 ; 6 W. R. 507. 

A wife resided with her husband for four 
years. He then went to London in search of 
employment, and during the sixteen subsequent 
years he only on one occasion communicated 
with his wife. During the first years of absence 
he wrote several affectionate letters, urging his 
wife to correspond with him ; the two last were 
not answered by her, nor did the wife during any 
period of the absence apply to her husband to 
return to cohabitation : — Held, that there was 
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no desertion. Thomjjson y. ThoMpsim, 1 Sw. & Tr. 
231 ; 27 L. J., Mat. 6o : 4 Jur. (N.S.) 717 ; 6 W. R. 
867. 

Absence, to constitute desertion, must be with- 
out the consent, direct or indirect, of the party 
deserted, and in spite of her wish. Ih. See 
cols. 752, 824. 

Order — Service of.] — Service of a citation on 
the husband is not necessary. Hall., Ex parte., 

27 L. J., Mat. 19. 

The application may be founded on an affidavit 
of the wife alone. Ih, 

But it should state sufficient facts to satisfy the 
court of the fact of desertion. Sewell. Ex parte., 

28 L. J., Mat. 8. 

Notice of an application on the part of a 
wife, deserted by her husband, for a protec- 
tion order, must l3e served on him if his where- 
abouts is Imown. Mattliewy. Matthew. 19 L. T. 
662. 

Porm of.] — An order should be in , general 

terms, the court having no power to decide what 
title the wife may have to specific property. 
Mullinenx, Ex parte^ 1 Sw. <S; Tr. 77; 27 L. J., 
Mat. 19 ; 6 W. E. 356. 

Entry of, with Begistrar of County 

Court.] — A married woman obtained a protection, 
order for her property Jon the 12th April, 1861 ; 
she made a will on the 19th, and died on the 
24th. The order was not entered with the regis- 
trar of the county court till the 24th, being m(.n*e 
than ten days after it was obtained : — Held, that 
the requirement of the above provision, as to 
the entiA^ of the order with the registrar, was 
directory and not imperative, and, on affidavits 
from the executors that they were ignorant of 
the husband’s place of abode, probate was granted, 
limited to the property acquired since the date 
of the desertion. Earradaif. In qoods of, 2 Sw. & 
Tr. 369: 31 L. J., P. 7 Jur. (K.s.) 1252; 6 
L. T. 57. 

Effect of Petitioning without Next Eriend.] — 

A married woman, under a magistrate’s order of 
protection, can petition in equity without a next 
friend, and can obtain an order for payment 
without serving her husband. Ralnsdon, In re, 
4 Drew. 446 ; 28 L. J., Ch. 334; 5 Jur. (N.S.) 
55 ; 7 W. 11. 184. 

Payment out — Petition — Service on Hus- 
band.] — On a petition presented by a wife, who 
had been deserted by her husband, to draw out of 
court certain sums of money to which she became 
entitled ; — Held, that notice of the petition must 
be served upon the husband, notwithstanding that 
a protection order had been obtained protecting 
from the husband the property of the feme covert. 
Suteliff'e, Ex parte, Eundm, In re, 22 W. R. 
676. ■ 

Actions by Wife — Adultery after Order.] 

—An action is maintainable by a wife for earn- 
ings after an order of a police magistrate npoii 
desertion by her husband, notwithstanding that 
ever since the desertion she has been living in 
adultery, it not appearing that she had begun 
the adultery before the time specified in the 
order. Thomas y. Head, 2 88. 


I band, for the protection of property acquired 
since desertion, will not enable her to maintain 
an action commenced before the date of the 
order for injuries to, or in respect of, such pro- 
perty. Midland My. v. Pye, 10 G. B. (N.s.) 179 ; 
30 L. J., C. P. 314 ; 4 L. T. 510 ; 9 W. R. 658, 

For Libel.] — A wife who has been de- 
serted by her husband, and has obtained an 
order of" protection, can bring an action in her 
own name for libel. Mamsden v. Mrearley, 
44 L, J„ Q. B. 46 ; L. R. 10 Q. B. 147 ; 32 L. T. 
24 ; 23 W. R. 294. 

— — On Liability of Husband for Main- 
tenance.] — Justices at pettj^ sessions refused to 
make an order, under 13 & 14 Viet. c. 101, s. o, 
upon a husband to maintain or contribute 
towards the maintenance of his wife, who wms 
a lunatic chargeable to the union, on the ground 
that a protection order, which she had obtained 
niider 20 & 21 Viet. c. So, s. 21, and which had 
not been discharged, absolved him from such 
liability : —Held, that, under the circumstances, 
the husband wars liable, and that the justices 
w^ere w’rong. Oxford Union v. Barton, 33 L. T. 
375. 

On Separate Estate of Married Woman.]-— 

A protection order obtained by a married w’ornan, 
who has been deserted by her husband, under 
s, 21 of the Divorce and Matrimonial Causes Act, 
1857, only constitutes her a feme sole in respect 
of her earnings and property acquired after the 
desertion ; it has no effect on property accpiired 
before the desertion, Waite v. Morlanal (38 
Ch. D. 135) followed. Hill v. Coeper. 62 L. J., 
Q. B.423 ; [1893] 2 Q. B. 85 ; 4 R.418’ ; 69 L. T. 
216 ; 41 W. R. 500 ; 57 J. P. 663— C. A. 

On Alimony pendente lite.] — By ob- 
taining an order of protection, a wife does not 
deprive herself of her right to alimony pendente 
lite, in a suit subsequently instituted by her for 
dissolution of marriage, Halieiolll v. HakeiviU, 
30 L. J., Mat. 254. 

For Necessaries.] — An order for pro- 
tection, obtained by a wnfe, wrill bar an action 
for necessaries against the husband. Tempany 
V. Ilakewill, 1 F. & F. 438. 

After Wife’s Death.] — Vvhere a married 
w-oman obtained a protection order, and died in- 
, testate, leaving her husband and children by 
; him, who w'ere minors, and her hushand her siu’- 
, viving, the probate court, in the lifetime of the 
, father, who wms abroad, granted administration, 
for the use and benefit of the children, to their 
• uncle, wdio had been duly elected by them as 
their guardian for that purpose. Weir, In goods 
of, 2 8w. k Tr. 45b; 31 L. J., P. 88 ; 8 Jur. (N.S.) 
393 ; 6 L. T. 131. 

A wife, having been deserted by her husband, 
obtained a protection order. On her death, in the 
. lifetime of her husband, intestate, the court de- 
L creed letters of administration, limited to such 
: personal property as she had acquired, or become 
I possessed of, since the desertion, without speci- 
I fying of what that property consisted, to be 
} granted to one of her next of kin. IVorma’n, In 
goods of, 1 Sw. & Tr. 513 ; 29 L. J., P. 164. 
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Commenced before Order made.] — An Discharge of Order.]— A husband may come 

order obtained by a w^oman deserted by her bus- to the divorce court at any time, and apply for 
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a discharge of the order. Hall^ JSx parte, 27 
L. J., Mat. 19. 

An application to discharge a protection order 
is not limited to the lifetime of the married 
W’oman. Mudge v. Adams, 50 L. J., P. 49 ; 
O P. D. 54 ; 44 L. T. 185 ; 29 W. K. 307. 

An order of protection to a married woman 
granted by a police magistrate or Justices, under 
the 20 & 21 Viet. c. 85, s. 21, could only be dis-. 
charged by the magistrate or justice by whom it 
was made. Sliarjpe, JSx parte, 5 B. & S. 322 ; 33 
L. J., M. C. 152 ; 10 Jur. (N.s.) 1018 ; 10 L. T. 
458 ; 12 W. B, 756. 

b. Maintenance in Case of Desertion. 

Under Summary Jurisdiction (Married Women) 
Act, 1895, 58 & 59 Viet. c. 39. 

Jurisdiction of Justices — “Desertion.”] — By 

the Married Women (Maintenance in Case of 
Desertion) Act, 1886 (49 &; 50 Viet. c. 52), s. 1, 
anj’’ married woman who has been “ deserted ” 
by her husband may summon him before jus- 
tices, and the justices, “ if satisfied that the 
husband, being able wdiolly or in part to main- 
tain his wife and family, has wilfully neglected 
or refused so to do, and has deserted his wife,” 
may order that he shall pay her a wmekly sum 
for her support. Upon a summons by a married 
woman under the act, it appeared that disputes 
had arisen between her and her husband, and 
that they had lived apart under an agreement 
for separation, bj^ wdiich he undertook to pay 
her a weekly allowance so long as she should 
live chastely and should not molest him. He 
had ceased to make and refused to continue the 
weekly pa 3 mients under the agreement. He 
charged his wife wdth adultery, but the justices 
found that the charge was not proved : — Held, 
that the refusal of the husband to pay his \vife 
the weekly allowance and to carry out the 
agreement of separation was not sufficient 
evidence of “ desertion ” within the act to war- 
rant the justices in making an order against him 
for her support. Pape v. Pape, 57 L. J., M. 0. 
3 ; 20 Q- B, D. 76 ; 58 L. T. 399 : 36 W. B. 125 ; 
52J.P. 181. 

In order to constitute “ desertion ” of a wife by 
a husband, in the legal sense of the term, there 
must be an existing cohabitation broken by 
some wrongful act of the husband. But co- 
habitation does not necessarily imply that a 
husband and wife are living together physically 
under the same roof. Married domestic ser- 
vants and other classes of persons, wffio from 
circumstances cannot live night and day under 
the same roof, may yet be said to cohabit to- 
gether in the wider sense of the term, Brad- 
sJiaiv V. Bradsluuo, 66 L. J., P. 31 : [1897] P. 24 : 
75 L. T. 391 ; 45 W. B. 142 ; 61 J. P. 8. And 
see col. 747. 

Retrospective Effect of Act.]— In 1881 a 

husband deserted his wife and left the Idngdom. 
On his return from abroad in 1886 his wife 
applied at petty sessions, under the act passed in 
that year, for maintenance, and the justices made 
an order ; — Held, that the order w’^as properly 
made, the question of desertion being purely one 
of fact for the justices. The act of 1886 was re- 
trospective without express words. It was in- 
tended to cure an existing evil, and to afford 
to married women a remedy for desertion, 
whether such desertion took place before the 


passing of the act or not. Becf. v. Blrivistle, 
58 L. J., M. C. 158. ' 

Duty of Justices.] — In administering the Sum- 
mary Jurisdiction (Married Women) Act, 1895, 
courts of summary jurisdiction should be careful 
not to interfere too much in matrimonial life. 
Harlinq v. IlarVing, 70 L. T. 559 ; 60 J. P. 
377. 

Residence of Wife.] — A married wmman 
whose husband has deserted and refused to 
maintain her may obtain an order, under 49 & 
50 Viet. c. 52, against him for her support from 
any magistrate or justices w^itliiri whose juris- 
diction she resides at the time of such refusal 
or desertion, wdiichever act is the latest. Reg, 
V. Leresehe, L. J., M. C. 135; 35 W. B. 
805. 

Where such an order did not contain the name 
of the place wdiere the refusal to maintain took 
place, the court refused to make absolute a rule 
for a certiorari to bring up and quash the same, 
it being admitted that the wife’s residence w'as 
within the jurisdiction. 11). 

Voluntary Separation— Offers to resume Co- 
habitation by Wife — Alleged Desertion of Hus- 
band — Delay in Application for Maintenance.] 
— In 1880 the appellant, a labourer, married the 
respondent. In 1881 the respondent, with the 
appellant’s consent, went to her mother’s house 
for her confinement. During her absence the 
appellant broke up their home and took a room 
in his father’s cottage, wiiere the wife refused to 
live with him on the ground that there w^as 
inadequate accommodation. Subsequently the 
appellant refused the respondent’s request to 
take her back to live with him. In 1894 an 
order w'as made by justices adjudging the 
appellant to pay alimony to the respondent : — 
Held, that the appellant’s request that the 
respondent should live with him at his father’s 
house wms not unreasonable, and that there was 
no evidence of desertion within the meaning 
of s. 1 of the Married Women (Maintenance 
in Case of Desertion) Act, 1886, to warrant an 
order for alimony after the lapse of so many 
years from the time when the parties ceased co- 
habitation. Jones V. Jones, 43 W. B. 424. 

Separation by Mutual Consent— Offer of Wife 
to return to Cohabitation— Refusal of Husband.] 

—A husband and wife by deed agreed to live 
apart, and the husband further covenanted to 
contribute a certain sum w’eekly towmrds the 
support of his wife. The parties lived ajjart, hut 
the husband, after a time, failed to continue to 
contribute to the maintenance of bis wife. The 
wife offered to return to cohabitation, but this offer 
was refused by the husband wiio would not allow' 
her to enter his house Held, that the husband 
had not deserted^ his wife within the meaning of 
s. 1 of 49 50 Viet. c. 52, so as to justify an 

order for alimony being made upon him by 
justices under that section. Reg. v. Leresche, 
60 L. J., M. C. 153; [1891] 2 Q. E. 418; 65 
L. T. 602 ; 40 W. B. 2 17 Cox, C. C. 384 ; 56 

J. P. 37 — C. A. And see col. 752. 

Limit of Time — Desertion more than Six 
Months before Date of Summons or Com- 
plaint.] — By s. 8 of the Summary Jurisdiction 
(Married Women) Act, 1895, all applications 
under the act are to be made in accordance with 


n 


1 i' ' 


825 HUSBAND AND WIFE— Dwom. 826 

the summary jurisdiction acts— that is to say, and by a false and fraudulent allegation - of 
they must be made within sis months from the desertion, and concealment of material facts, 
date of the offence complained of, in accord- Mahoney McCarthy ^ 61 L. J., P. 41 ; [1892] 
ance wdth s. 11 of the Summary Jurisdiction P, 21. 

Act, 1848. But desertion must be regarded as 

a continuous act, and therefore a summons by Bivorce Act, 1867 — Payment out of Share of 
a wife against a husband under s. 4 of the Estate — ^Evidence of Separation.] — When upon 
Summary Jurisdiction (Married Women) Act, the further consideration of an adminis- 
1895, need not be taken out within six months tration suit instituted by a married woman, 
from the date on which he first left her. Heard who had obtained a protection order, suing 
V. Heard, L. J., P. Ill; [1896] P. 188; as a feme sole under 20 & 21 Viet. c. 85, 
60 J. P. 426. ss. 21. 25. 26. it was nronosed to nav to her 


Persistent ■ Cruelty and Neglect to maintain, 
causing Wife to live separate and apart. ] — • 


as a feme sole under 20 & 21 Viet. c. 85, 
ss. 21, 25, 26, it was proposed to pay to her 
her share of the testator’s estate : — Held, that 
evidence must he produced that the separation 
was a continuing one, but her affidavit was 


‘‘ Persistent cruelty or w'ilful neglect to provide accepted as to this fact, and also as to no 
reasonable maintenance,” causing a wife to leave settlement or agreement for a settlement liav- 


her husband within the meaning of s. 4 of ing been made." 
the Summary Jurisdiction (Married Women) Eq. 454. 

Act, 1895, are not continuing acts so as to avoid 

the necessity imposed upon the wife by s. 8 Besertion exif 


OJmU, L. K. 20 


p , , . - . Besertion existing at Bate of Order.] — 

of taking proceedings within six nionths, in ^^able justices to make an order for mahiten 
accordance with the provisions of s. 11 ot the under the Married Women (Maintenanci 
SmnmaryJurisdic roil Act, 1848. Mhs v. Mlts, 4^ n«gg gf Desertion^ Act. 1886. it is siifficien: 


T T o non/-- -n o-i r-- r m o/m ' Descrtiou) Act, 1886, it is sufficient 

T^r p T ^ ’ that, at the time when the order is made, there 

w. ii. ; 6U J. B. 8-0. evidence of the husband’s desertion of the 

^ ^ ^ „ _ , , . , wife. It is not necessary to fix on any particular 

Neglect to maintain Wife— Seasonable Al- j^g when the desertion began. 

lowance-HDSbaiid’s MeansO-Betore making wUkimonv. IVilUra-on, oS J. P. il5. 
an order under ss. 4 and 5 or the Nummary 

Jurisdiction (Married Women) Act, 1895, against rr j nr - t a j. tcy»o « 

a husband who has been found guilty of neglect- , ^f^toMatamouial Causes^Act, 1878-Smus 
ing to maintain his wife, it is the duty of the Order--Eefusal-Discretion.].-JusU^ 

justices to inquire into the fact whether the madeanorderimaers.lof theMatiumoma 
husband has means or the capability of earning ^ ^ 

means. It is not sufficient for the justices to h'* jvite dUs a week This order was not appea ed 

make an order against the husband iuders. 5, forwards the 

leaving it to him to apply under s. T “to alter Wl'e.'l to the justices tor a summons 

vary, or discharge ” such order on the ground of o^Uing upon Ins wife to show cause why this 

his wWt of memis. ^anuhaioY. Sarmltmo, 6.i order should not be varied by reduction of he 

L. J., P. 89 ; ri896] P. 160 ; 74 L. T. 560 ; 60 payment, upon the ground that his 

J P 37"’ ' means had diminished. The justices having 

' ’ ' heard what the husband had to say refused to 

Order Obtained by False Statements and summons :-Held, that the justices 

Concealment of Material Facts without Notice ® to grant or refuse a suimnons 


means. It is not sufficient for the justices to • A. 
make an order against the husband under s. 5, f A 
leaving it to him to apply under s. 7 “to alter, 
vary, or discharge ” such order on the ground of ip,,® i-, 
his want of means. Hirnshaic y. Earnslum, 65 , , 

L. J p 8» ; [I8.el r ISO , ri l, t. m , 60 ,g'”; 

' ’ ' heard what the 

Order Obtained by Ealse Statements and 


+.V 1 ‘^rid had exercised it properly and also, that 

to Husband. — A husband went to America on , ^ ^ i Ai ^ 1 , 

1 -.42 i, 4 p. sucli discfetiou wus uot, uudcr thc temis of s. 4, 

trails;' »■ - »««. «• 

ployment, and remained awaj" from home ‘ * ’ • 

until the end of 1876. He left his wife in a 

lodging-house furnished by him, as landlady of Order foriSeparation— ^onviction for Ag- 

which- she made a good' living. During his grayated Assanlt— Appeal to Probate Division-- 
absenoe he never communicated with his wife Jurisdiction.]-— Section 4 of the Matrimonial 
by letter, and only sent her one verbal message, Causes Act, 1878 (41&42 \ ict.c. 19), does not give 
which there was no evidence to show she had an appeal to the probate, divorce, and admiralty 
ever received. There was, however, evidence division finm a conviction for aggravated assauit,^ 
that he could not write. When he returned ^^t only from the order for judicial separation, 
home his wife refused to receive him, and shut by virtue of the provisions of the above 

the door in his face. Next day she went before one of tj-m resul^ of tlm conviction, 

a police magistrate and obtained a protection „ /A ’of* 

order under s. 21 of the Matrimonial Causes J' *’ 


a police magistrate and obtained a protection 
order under s. 21 of the Matrimonial Causes 
Act, 1857 (20 & 21 Viet. c. 85), on the 
ground that her husband had deserted her in 
March, 1867. She did not, however, inform the 


lonial Causes 

85), on the J. P. 296. 


39 W. Pv.. 575 ; 17 Cox, C. 0. 314 ; 


■ Order obtained by Guardians — Wife leav- , 


magistrate that her husband had left England ing Workhonse.]— K., in 1877, deserted his wife, 
with her consent, or that he had left her in who went into the workhouse in 1881 the over- 
occupation of a lodging-house furnished by him. seers obtained an order upon Iv. for maintenance. 
The husband had no notice of the application In 1886 the wife left the workhouse, and applied 
for the protection order, nor was he aware of its for an order of maintenance under 49 & 50 Viet. c. 
existence, until it was found among her papers 52 :— Held that the justices had jurisdiction, and 
after her death. The husband and wife never that as the former order wais revoked by the wife 
lived together again, but they met from time to leaving the workhouse, and as K. had never mafic 
time on" friendly terms at family gatherings : — any bona fide offer to resume cohabitation, she 
Held, that the order must be set aside as having was a deserted wdfe. Kershaio v. Kershaio, 51 
been obtained without notice to the husband, J. P. 646. 
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Custody of CMldren—Magistrates’ Order 

—Appeal— Fresli Evidence— Case remitted.]— 
Where the magistrates, who had rightly granted 
a separation order to the wife, refused to deter- 
mine in a Judicial manner, in the, interests of 
the children, the question of their custody, this 
court, on appeal, declined to deal with the 
matter, by receiving fresh evidence, and re- 
mitted the case to the magistrates upon the 
points as to the wife’s fitness or unfitness, and 
as to the amount of her allowance. Fonlkes v. 
Foulhes, 69 L. T. 461. 


Costs.] — As a general rule, the established 

practice of allowing a wife her costs will be 
applied to appeals under the bummary Jurisdic- 
tion (Married Women) Act, 1 Jo. m 
where the wife is the respondent, but this rule 
has no application to cases in which the wife is 
the appellant. EartMaw v. Eatnsluiw, supra. 

Magistrates’ clerks should take notes of the 
eyideSce and of the grounds upon which 
decisions are based, and the costs of such 
notes will be allowed in the costs of appeals 
under the act. Harling v. Ilarhng^ 74 L. 1. 
559 ; 60 J. P. 377. 


Evidence at Hearing— Appeal— Affida- 
vits.]— A husband having been summarily con- 
victed of an aggravated assault on his wife within 
24 & 25 Yict. c. 100, s. 43, the justices before 
whom he was convicted made an order that the 
wife should not be bound to cohabit with him, 
and that he should pay her a weekly sum for her 
maintenance ; and they refused to hear the 
husband’s evidence as to his means ;— Held, that 
the justices were warranted in refusing to allow 
the husband to be called as a witness, as it was 
not the intention of the Matrimonial Causes 
Act, 1S78 (41 & 42 Viet. c. 19), that there should 
be any further hearing of the case ^7 
justices after the conviction for assault :— Held, 
also, that on the hearing of the appeal affidavits 
as to the merits of the case could not be admitted. 
Woods V. (10 P. B. 172) followed. Powell 

V. PoioeW 14 P. D. 177 ; 61 L. T. 436; 53 J. P. 
619. 


12. ALIMONY AND MAINTENANCE, 
a. Alimony. 

i. Pendente IHe. 
a. When Obtainable by Wife. 

In General.]— In allotting alimony pendente 


of 

for 

hus- 


Eight of Eehearing — Evidence 

Adultery.] — A wife applied to justices 
an order of maintenance against her 
band under 49 & 50 Yict. c. 52. He sug- 
gested adultery against iher, but was not 
prepared to .prove it. The justices offered to 
adjourn it, so as to give time to obtain evidence, 
but he declined. The justices made the order 
against the husband : — Held, that he could not 
afterwards insist on a rehearing on the ground 
that he had since obtained evidence of the wife’s 
adultery. Reg. v. Olddici')ii *7171, 51 J. P. 647. 

The power given to justices by s. 2 of the 
Married Women (Maintenance in Case of Beser- 
tion) Act, 1886 (49 & 60 Yict. c. 52), to “rehear 
any such summons at the instance of the hus- 
band at any time” is, on the true construction 
of the act, confined to the cases mentioned in 
the 2nd proviso to the 1st section, in which proof 
is offered that the wife has since the making of 
the order been guilty of adultery. RojgUoyi v. 

SepUon, 58 L. T. 281 ; 52 J. P. 356. 


lite the wife must be considered as innocent. 
8mRh Y. Sniltli and Tremeanx, 4 Sw. & Tr. 228 ; 
32 L. J., Mat. 91 ; 11 W. R. 257. S. P., (Jvamp-^ 
ton V. Crampton and Armstrong 32 L. J., Mat. 
142. 

Her omission to file an answer to a petition 
charging her with adultery is no ground for re- 
fusing to allot alimony or for allotting less than 
the usual amount. Ih. 

In what cases a court of equity will decree a 
wife alimony, though she may have a sentence 
for it in other spiritual courts. Angler v. Angler^ 
Pre. Ch. 496 ; Gilb. Eq. Rep. 152. 

The court has not power generally to provide 
an alimony for the wife’s separate use, but if the 
court has a continuing power over the wife’s own 
property, it will seize on it to maintain her 
during desertion. Wallier, In re, LI. & G., t. 
Sugd. 327. 


Practice — On Appeal.] — Unless and until 
special rules are made in the Probate Bivision 
regulating the practice as to appeals under s. 11 
of the Summary Jurisdiction (Married Women) 
Act, 1895, the practice as to appeals under 
s. 4 of the Matrimonial Causes Act, 1878, will 
apply to them — ^that is to say they will be 
regulated by Ord. LIX., rr. 4 a, 7, 8, 10, 11, 12 
and 1 6, and those rules will be the only practice 
applicable. Swoffer v. Swojfer, 65 L. J,, P. 82 ; 
[1896] P. 131 ; 60 J. P. 344. 

Upon appeals under the Summary Jurisdiction 
(Married Women) Act, 1895, the divisional court 
will not reverse a finding of fact, unless it be 
shown that the court of summary jurisdiction 
was clearly wrong in the conclusion at which it 
arrived, Jlarllng v. Ilarlltig, infra. 


Decree operates In personam.]— Becrees in 
the spiritual court for alimony and maintenance 
are only against the person of the husband, but 
affect not" his estate so as to take it from his 
creditors. Fltzer v. Fitzer, 2 Atk. 511. 

Creditors in bankrupt cases are entitled to the 
interest the husband has in the wife’s chose in 
action during his life. II). 


Effect of Protection Order on.]— By obtaining 
an order of protection of her property or earn- 
ings, a wife does not deprive herself of her right 
to alimony pendente lite, in a suit by reason of 
her husband’s adultery, subsequently instituted 
by her for dissolution of marriage. IlalieioUl v. 
Haltewlll, 30 L. J., Mat. 254. 


Wife in Prison.]— A wife undergoing a sen- 
tence of imprisonment for felony is entitled to 
alimony pendente lite. Kelly v. Kelly, 4 Sw. 
Tr. 227 ; 32 L. J., Mat. 181 ; 'll W, R. 958. 


Where alimony 

pendente lite has been allotted to a wife 


After Proof of Adultery, 


alio 


in a petition for divorce, such alimony ceases 
upon a verdict finding her guilty of adultery, but 
the court may in its discretion make an order for 
the alimony to continue. Wells v. Wells (3 Sw. 
& Tr. 542) discussed. Pumi v. Diuin, 57 L. J., 
P. 58 ; 13 P. B. 91 ; 59 L. T. 385 ; 36 W. R. 539 
— C.A. 

In a suit for dissolution of marriage on the 
ground of a wife's adultery, alimony pendente 
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lite will be allotted to the wife at any time 
before the case comes on before thei full court, 
even though on an issue raised by her in the 
suit a jury may have found that she has been 
guilty of adultery. ITOyley v. B^Oyley., 4 Sw. 

& Tr. 226 ; 29 L. J., Mat. 165. 

In a suit for dissolution of marriage instituted 
by a husband, who has previously obtained a 
divorce a mensa et thoro, in an ecclesiastical 
court, on the ground of his wife’s adultery, the 
wife is not entitled to alimony pendente lite ; 
she is however entitled to costs de die in diem. 
Bolt V. Bolt, 28 L. J., Mat. 12. 

On the last day of the sittings the judge 
allow^ed the petitioner’s witnesses to be examined 
though the case w^as not in the list for the day, 
on the understanding that if the respondent and 
co-respondent intimated their intention to de- 
fend the suit, the case should be reheard. The 
evidence proved adultery. On a subsequent ap- 
plication for alimony pendente lite, the judge 
held that the respondent could not be prejudiced 
by the evidence so taken, notice in the meantime 
having been given that the respondent and co- 
respondent intended to defend. Phillips v. 
Phillips and Medlyn, 4 Sw. & Tr. 129 ; 34 L. J., 

P. 107. 

Voluntary Payments by Husband.] — A wife 
being entitled to alimony pendente lite, the 
voluntar.v gift of money during the progress of a 
suit by him for a divorce, does not per se prove 
collusion. Barnes v. Barnes and Grlnmade. 37 
L. J., Mat. 4 ; L. E. 1 P. 505 ; 17 L. T. 268 ; 

16 W. E. 281. 

Under Separation Deed.] — An allowance 

under a deed of separation is no bar to a wife’s 
petition for alimony pendente lite. Powell v. 
Powell and Jones, 43 L. J., Mat. 9 ; L. E. 3 P. 
186 ; 29 L. T. 466 ; 22 W. B. 62. 

Effect of Plea to Jurisdiction.] — The fact that 
there is a plea to the jurisdiction of the court in 
a suit for dissolution of marriage does not affect 
the power of the court to allot alimony pendente 
lite. Ronalds v. Ronalds, L. E. 3 P. 259. 

When there was a substantial question of 
jurisdiction, and some months were to pass 
before it could be determined, the court, in the 
exercise of its discretion, allotted alimony pen- 
dente lite. It. 

Husband not Piling Answer.] — A husband 
who has not filed an answer on oath to the peti- 
tion for alimony pendente lite cannot cross- 
examine the witnesses produced in support of 
the petition, on the motion for an allotment, or 
contradict their evidence. Constaljle^. Constable, 
39 L. J., Mat. 17 ; L. E. 2 P. 17 ; 21 L. T. 401. 

Answer Insufficient — Application for Cross- 
examination — Partnership Accounts— Bight to 
Disclosure of.] — In a suit for dissolution of 
marriage on the husband’s petition, the wife 
filed a petition for alimony pendente lite. In 
his answer, the husband admitted that his 
income arising from his business amounted to 
3,000?. per annum, but objected to produce his 
books, on the ground that they would disclose 
the partnership accounts : — Held, that the hus- 
band’s answer was insufficient, and that he must | 
file a fuller and further answer ; but that he ■ 
ought not, at any rate until such further answer | 


had been filed, to be ordered to disclose the 
partnership accounts, or to be cross-examined 
upon them, Tonqe v. Tonge, 61 L. J., P, 87 ; 
[1892] P. 51 ; 67 L. T. 390. 

Wife Taking Property from Husband’s House,] 

— AEegatioii by a husband in his answer, that 
the wife had taken from his house furniture of 
the value of 800?. to 1,000?. The court refused 
to make any order for alimony pendente lite on 
such a state of facts, the wife declining to accept 
the sum ofiered by the husband, but allowed the 
wife to reply to the allegation. Bi'enimr v, 
Bremner and Brett. 3 Sw. & Tr. 249 ; 32 L. J., 
Mat. 119 ; 8 L. T. 611 : 11 W. E. 687. 

Wife Living with Co-respondent.] — A wife is 
not entitled to alimony whilst she is living with 
the co-respondent as his wife and supported by 
him. Bolt V. Bolt and Davis, 3S L. J., P. 33 : 

L. E. 1 P. 610 ; 19 L. T. 662. 

On Appeal.] — Alimony is payable to a wife on 
an appeal, unless it appears that the appeal is 
frivolous and vexatious, or she has been guilty 
of laches. Jones v. Jones, L. li. 2 P. 333 ; 20 
W. R. 320. Affirmed on appeal, 41 L. J., Mat. 

53 ; 26 L. T. 106 ; 20 W. R. 449. 

Petition for Dissolution by Husband — Bequest 
to Withdraw.] — A husband petitioned the court 
for a dissolution of his marriage, by reason of his 
wife’s adultery. In her answer the wife denied 
such adultery and made countercharges against 
the petitioner, of adultery and cruelty, which he 
denied, and directions were given as to the mode 
of trial of the facts in issue. The petitioner 
then moved for leave to withdraw the petition 
on payment of the wife’s costs. A few days 
before the motion was made, the respondent 
filed a petition for alimony : — Held, that, if a 
wife uses due diligence in claiming alimony, the 
husband wiE not he allowed to withdraw his 
petition until he has paid the alimony allotted to 
her up to the time of the withdrawal ; but that 
if the wife delays to present her petition up to 
the last moment, so that the husband has not 
had time to answer it, the court will not refuse 
to allow him to withdraw, until he has filed an 
answer to such petition, and paid what the court 
mav allot upon it. Twlsleton v. Tivlsleton and 
Kelly, L. E. 2 P. 339 ; 26 L. T. 265 ; 20 W. E. 
448. 

Arrears — ^Application of Ord. XIV.] — A claim 
for arrears of alimony pendente lite is not a 
claim for “a debt or liquidated demand in 
money,” within the meaning of Ord. III. r. 6, so 
as to entitle the piaintiffi to judgment under Ord. 
XIV. r. 1. Bailey v. Bailey, 53 L. J., Q. B. 583 ; 
13 Q. B. H. 855— C. A. Affirming, 50 L. T. 722 ; 
32 W. E. 856. 

Executors of Wife cannot Becover.] — A 

bill by the executors of a married woman against 
her husband, to recover arrears of alimony due at 
her death, is not sustainable. Stones v. Coolie, 
8 Sim. 321, n. Reversing, 3 L. J., Ch, 225. 
And see Kerr v. Kerr, 66 L. J,, Q. B. 838; [1897] 
2 Q. B. 439 ; 77 L. T. 29 ; 46 W. B. 46, and col 
860. 

Separation Deed — Covenant not to Molest. ]-— 
By a separation deed the husband covenanted 
to make an allowance to the wife determinable 
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upon her molesting him. The hnshand subse- 
quently discontinued the allowance on the 
ground that the wife had broken her covenant 
not to molest him. The wife afterwards insti- 
tuted a suit for j udicial separation, and applied 
for an allowance of alimony pendente lite : — 
Held, that she was entitled to such allowance. 
Wood V. Wood, 57 L. J., Oh. 1 ; 57 L. J., P. 31 ; 
57 L. T. 746 ; 36 W. R. 33— C. A. 

Substituted Service of Petition. ] — On a motion 
for substituted service of a petition for alimony 
pendente life, in a case where substituted service 
of the petition for divorce had previously been 
ordered by service upon the respondent’s agents, 
the court granted the motion, and as it appeared 
that a copy of the petition for alimony had 
already been sent in a registered letter to the 
agent’s address, ordered that further service should 
be dispensed with. Odemine v. Odevaine, 58 
L. T. 564 ; 52 J. P. 280. 

Injunction to restrain Eemoval of Property.] 

— The court will not, in order to protect a wife’s 
right to alimony, restrain a husband from re- 
moving his property out of the jurisdiction of 
the court before an order for alimony has been 
made. Neicton v. Xoivton, 55 L. J., P. 13; 11 

P. D. 11 ; 34 W. R. 123. 

Not a “Pinal Judgment” for Bankruptcy 
Purposes.] — An order for the payment of alimony 
pendente lite is not a “ final judgment” against the 
husband within the meaning of sub-s. 1 (f/) of s. 4 
of the Bankruptcy Act, 1883, and a bankruptcy 
notice cannot be issued against the husband in 
respect of arrears due under such an order. 
3Ioore, Ex jHirte (14 Q. B. D. 627), distinguished. 
Henderson, Ex parte, Henderson, In re, 57 L. J., 

Q. B. 258 ; 20 Q. B. D. 509 ; 58 L. T. 835 ; 36 
W. li. 567 ; 5 Morrell, 52 — G. A. 

Payment by Instalments.] — On January 
30, 3888, an order for alimony pendente 
lite, and on February 1, 1888, an order for 
permanent alimony was made in the probate 
and divorce division. The sum of 130Z. being 
due under these orders, a judgment summons in 
respect thereof wns issued by the wife : — Held, 
that a receiving order in lieu of committal could 
not be made by the court against the husband 
under s. 5 of the Bebtors Act, 1869, and that an 
order directing payment by monthly instalments 
of 10^. shouldbe made. Otway, Ex parte, Otway, 
In re, 58 L. T. 885 ; 36 W. K. 698 ; 5 Morrell, 
115. 

Non - payment — Order for i Attachment.] — 

Where, in an order for payment of alimony, the 
period s for payment are specified, an absolute 
order for an attachment under the Debtors Act 
may he made, without any preliminary order for 
payment by instalments. Ealy v. Ealy, L. E. 17 
Iiv372. 

Order for Continuation of Alimony after two 
Trials — No Verdict of Adultery against Wife — 
Pi. fa. refused.] — On the trial of cross petitions 
presented by husband and wife, the jury found 
that the husband had, but the wife had not, 
committed adultery, and a decree nisi for disso- 
lution of the marriage w^as accordingly pronounced 
by the court. The Queen’s proctor having inter- 
vened, a second trial took place, when the jury 
found that both parties had acted in collusion to 
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suppress material facts, but they could not agree 

as to the charge of adultery, brought by the 

Queen’s proctoi" against the wife.^ The court 

rescinded the decree nisi. The wife appealed, 

and the husband had ceased to pay the alimony : * 

—Held, that a writ of fi. fa. to enforce the 

arrears of alimony could not be granted, but 

that the order for payment of the alimony ought 

to be renewed until further notice. Eutler v. 

Entler, 59 L. J., P. 11; 15 P. D.13; 62L.T. 123. 

Judicial Separation— Injunction to restrain 
Husband from Parting with Property.] — The 

court, in a suit for judicial separation, wdiere 
the wife (petitioner) had obtained an order for 
alimony pendente lite, refused to grant an in- 
junction to restrain the respondent from parting 
with certain leasehold property of which he was 
possessed. Carter v. Carter, 65 L. J., P. 48 ; 

[1896] P. 35 ; 44 W. E. 400. 

Petition for Nullity of Marriage.] — In a suit 
for a decree of nullity of marriage the court will 
not grant alimony pendente lite should the 
marriage be plainly null and void on the face 
of the petition and answer taken together. 

Elaclimore v. Mills (f. c. Elachmore'), 18 L. T. 

586; 16 W. E. 893. 

In a suit for nullity, alimony continues pay- 
able after the decree nisi until the decree is made 
absolute. >S., f. c. B, v. B., 53 L, J., P. 63 ; 9 
P. D. 80 ; 32 W. E. 756. 

After Decree Nisi.] — The court refused to 
make any order for alimony pendente lite, after 
a decree nisi had been obtained for a dissolution 
of marriage, by reason of the wife’s adultery, 
the wife having allowed some months to elapse . ; 

after the commencement of the suit before she 
filed her petition. NoUett v. Hohlett and 
Kershaio, L. R. 1 P. 651 ; 20 L. T. 716. 

A decree nisi, if not appealed from, puts an 
end to the lis between the parties. LathaM v. 

Latham, 2 Sw. & Tr. 298 : 30 L. J., Mat. 163 ; 7 
Jur. (N.s.) 219 ; 4 L. T. 308 ; 9 W. E. 680. 

The court has power to order alimony pendente 
lite notwithstanding a decree nisi has been made 
for dissolution of marriage. Latham v. Irnitham 
(2 vSw. k Tr. 298), overruled. Ellis v. Ellis, 52 
L. J., P. 99 ; S P. D. 188 ; 49 L.T. 223 ; 31 W. E. 

942— C. A. 

Pending Hearing of Application.] — A suit 
was instituted by the wife for restitution of | 

conjugal rights. She also filed a petition for | 

alimony, and then applied, on the ground of j 

present distress and destitution, that the respou- | 

dent be ordered to pay her a small sum of money f 

pending its hearing : — The court declined to j 

entertain the application. Ford v. Ford, 36 j 

L. J., P. 86 ; 15 L. T. 595. | 

b. What Regulates Amount Payable. j 

Husband’ s Income — N il . ] — A petition set forth, 
as the only source of income of a husband, that 
on the death or second marriage of his mother he ; 

would be entitled to a share in the residuary 
estate of his father, provided he attained twenty- ■ 

one. He was still a minor Held, that there i 

was no income out of which the court could 
allot alimony pendente lite. Beavan v. Beavan, 

2 Sw. & Tr. 652; 31 L. J., Mat. 166; 8 Jur. (N.S.) 

769 ; 7 L. T. 435. 

Where a master pilot in the Bengal pilotage 
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service, on six months’ leave of absence without 
pay, was in the receipt of no income, and was 
possessed of no property whatever, the court 
refused to allot to the wife alimony pendente 
lite, Fletelier v. FletGliei\ 2 Sw. & Tr. 434 ; 31 
L. J., Mat. 82 ; 6 L. T. 134 : 10 W. K. 448. 

So where a husband had no income, and his 
only property was a legacy of 500?., not payable 
until eleven months after the application for 
alimony, the court refused to allot alimom^ 
pendente lite. Brown v. Brown and Simpson, 

3 Sw. & Tr. 217 ; 32 L. J., Mat. 144 ; 9 L. T. 118. 

When, upon a husband’s answer, it appears 

that he has no means, the court will refuse to 
allot alimon}^ ; but the wife will be entitled to 
her costs of moving for an allotment. Gay nor v. 
Gaynor,U L. J., Mat. 144. 

A husband in his answer alleging that he was 
in insolvent circumstances, and that his only 
income was weeklj^ wages of meat, drink, wash- 
ing and lodgings, and 4.s*. a week, the court 
refused to allot alimony pendente lite. Capstlek. 
V, CajMeli, Furness and Winder, 33 L. J., IMat. 
105. 

Small Payment already Made.]— When 

it appeared tliat a husband had only 60?. a year, 
and that on separating from his wife he had 
handed to her 70?., the amount of her fortune, 
the court refused to allot alimony pendente lite. 
Ooonihs V. Coomhs, L. R. 1 P. 218 : 12 Jur, (N.S.) j 
673 ; 14 L. T. 294. j 

Not immediately Obtainable.] — Inapeti- 1 

tion for alimony pendente lite, the husband was 
admitted to have a sum invested in business, the 
profits of which, ])y the deed of partnership, 
were to accrue, and were not to be drawn out 
of the business until they had brought up his 
capital to a certain amount. The court allotted 
alimony on this sum so invested at the rate of 
5?. per cent, per annimi. 1^7?.s•/>/^ v. b7?.vcM and 
Howell, 26 L. T. 108 ; 20 W. 11. 320. 

Husband’s Income Large.] — Where the hus- 
band’s income is large, tiie practice is not to 
allot a fixed proportion of it as alimony pendente 
lite, but to give the wife an income suitable to 
the position which she has hitherto occupied : 
and the anionnt is subject to the discretion of the 
registrar. Sylies v. Si/hw. 66 L. J., P. 162 : [1897] 
P.'306 ; 77 L. T. 150 -C. A. 

Wife’s Income.] — Where both parties are 
almost penniless, the power of the wife to main- 
tain herself by her own exertions ought to be 
taken into account. JMeholh v. KieliolU, 30 
L. J., Mat, 163, 11 . 

Not only a wife’s income derived from separate 
property will be taken into account in allotting 
alimony pendente lite, but income of which she 
is ill the actual eiijoynieiit, though earned by her- 
self. Goodhelm y. Goodheim and Franhinson or 
Tomh'buon, 2 Sw. tk Tr. 250 ; 30 L. J., Mat. 162 ; 

4 L. T. 449 ; 9 W. R. 853. 

- — - Sufficient for her Support.] — Where in 
his answer a husband alleges that the wife’s 
income exceeds his, if the wife disputes this, the 
proper course for her to adopt is to deny the 
allegation bv her re]!)lication on oath. IVatfs v. 
JFaits, 28 L" J., Mat. 12.5. 

If it should aj)pearon the face of a petition for 
alimony pendente lite that the wife has a large 
separate property, the court would probably not 
compel the husband to set out in his answer a 
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detailed account of his income. Blaohhirne v. 
Blackhurne, 36 L. J., Mat. 88 ; 16 L. T. 435 ; 16 
W. R. 29. 

Alimony pendente lite refused to a wife, who 
for some time before the institution of the suit 
had been, and still was, supporting herself in 
service. George v. George, 37 L. J., Mat. 17 ; 
L. R. 1 P. 553*; 16 W. R.'ll2. 

If a husband can prove that his wife has 
sufficient means of support independently of 
him, even although they are derived from" the 
co-respondent, semble, slie will not be entitled to 
an allotment of alimony. Madan v. Madan and' 
Be TJioren, 37 L. J., Mat. 10 ; 17 L. T. 326 ; 16 
W. R. 712. 

When husband and wife have been living 
apart for maii}^ years before the institution of 
the suit, and the wife has supported herself 
during the separation and is still able to do so, 
alimony pendente lite will not be allotted. 
Thompson v. Thompson and Johnson, L, R. 1 P. 
553. 

Piu-Mouey.] — Pin-money is not subject 

to deduction for alimony, a.s It is clear of main- 
tenance. Ball V. Contts, 1 Ves. & B. 292. 

Ill a suit for alimony, separate maintenance 
or pin-monev is not a good plea. Colmer v. 
6W/;/6>r, Mos."l21. 

Rule aud Rate of Allowance.] — Alimony 
will be allotted on the average annual earnings 
of a husband, although at the. moment when 
his answer to the [petition for alimony is sworn 
he maj’’ be temporarily out of employment. 
Thompson v. Thompson and Johnson, 37 L. J., 
Mat. 33 ; L. R. 1 P. 553 ; 18 L. T. 212. 

As a rule, alimony pendente lite is allotted in 
i the proportion of one-fifth of the joint income, 
but the allotment and amount are in all cases in 
the discretion of the court. Powell v. Powell 
and Jones, 43 L. J., Mat. 9 ; L. R. 3 P. 186 : 29 
L. T. 466 ; 22 W. R. 62. 

Where an allowance of 40?. a year was secured 
to a wife under a deed of separation executed in 
1862, at which time the income of the husband 
was about 210Z. a year, but in 1867 he came into 
the possession of property which broiiglit him 
in an income of 1,700?. a year, and the wife con- 
tinued to receive the allowance of 40?. a year, 
and did not allege in her petition for alimony 
pendente lite thaUmr status had been in any way 
changed by the suit which Rer husband had insti- 
tuted against her, the court refused alimony. Ih. 

According to the practice of the ecclesiastical 
courts, the court is not at liberty to allot more 
than one moiety of the joint income to the wife, 
although she may have brought more than one 
moiety of the propertv into settlement. Ilaigh v. 
Hadgh, 38 L. J., Mat. 37 ; L. R. 1 P. 709 ; 20 
L. T. 28L 

On an annual income of 8,000?., the court 
allotted alimony at the rate of 1,000?. a year, 
pending the wife’s suit for restitution of 
conjugal rights, Ed wards v. Edwards, 17 L. T. 584, 

A husband’s income must be estimated at 
the amount of the previous year, and not Ijy an 
average of years. Kelly v. Kelly, 1 Spinks, 412. 

Where a husband had, under a deed of separa- 
tion, allowed his wife a certain sum, and had 
ceased to pay it after the date on which he 
alleged that he had obtained evidence of her 
adultery, the judged ordinary, on the wife’s peti- 
tion for alimony pendente lite, directed ,pay- 
1 ment by way of alimony pendente lite to be 

27 
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made at the same rate. Weber v. Weber, 1 Sw. to 
S Tr. 219 ; 6 W. E. 867. , 

The institution of vexatious suits by a wire gi 
against her husband is a ground for allotting h 
alimony pendente lite at less than the usiial 
rate, Haheioill v. Ilahciolll^ 30 L. J., Mat. l-54r. 

Allowable Deductions.] — A husband may n 
deduct from real property the expenses of ^ 
ordinary current repairs, _ but not of ^sdra- - 
ordinary and permanent improvements, which 
ought to be charged on the corpus of the income, a^ 
Hayward v. Hayward, 1 Sw. & Tr. 85 ; 28 L. J., ^ 

Mat. 9 ; 6 W, R. 639. , n, . o 

The general rule in estimating a husband s in- 
come is, that he is not entitled to deduct sums 
paid bv way of premium to maintain a policy ot n 
insurance on his life ; but where a policy was j 
under settlement for the benefit of his wife and 
children after his death, and the premium \vas 
deducted and paid over to the office by his 
employers, the court allow^ed hini to deduct the ^ 
amount of such premium in estimating his in- ^ 
come. Foiwter v. Forster and Thomas, 2 Sw. & 
Tr, 553 ; 31 L. J., Mat. 8i ; 6 L. T. 693 : 10 W. E. ^ 
SIO- , ^ 1 w « 

If a husband has contracted to pay oit a debt ^ 
by annual instalments, the amount of each in- 
stalment may be deducted from his income. 
Patterson v. Patterson, Curtis and Bore, 33 L. ^ 
J., Mat. 36. ] 

Payments made since Citation.] — Ray- ‘ 

merits made by the husband and wife since the 
service of the citation will be deducted from 
alimony pendente life. Crampton v. Crampton 
and Armstrony, 32 L. J., Mat. 142. ‘ 

Wife’s Adultery.]— The adultery of the ■ 

wife is no ground for allotting less than the 
usual amount of alimony pendente lite, and the 
averment of such adultery in the answer is 
irrelevant. Ih. 

— — Maintaining Children by Former Mar- 
riage.] — The circumstance that a husband has 
to maintain several children, the issue of a 
former marriage, is no ground for allotting less 
than one-fifth of his income as alimony pendente 
lite. Hill V. HIM, 33 L. J., Mat. 104 ; 10 Jur. 
(N.s.) 371. 

Under ordinary circumstances, the expense of 
educating and maintaining children by a previous 
marriage does not form a legitimate deduction 
from a husband’s income in allotting alimony 
pendente lite. Grafton v. Grafton, 27 L. T. 
768 ; 21 W. B. 292. 

On a wdfe’s motion for allotment of alimony 
pendente lite, the husband stated that he had 
two children by a former marriage, and asked 
that 200Z. for their cost of maintenance should | 
be deducted from his annual income of 892L ' 
before calculating the amount of alimony. 
The court refused to allow any deduction, hut 
intimated there might he circumstances, as, 
for instance, a very large family by a former 
marriage, in which it might be assented to. Ih. 

Pension GrranteA to Wife.]^ — In estimating 

the amount of alimony to be allowed to a w^ife 
after a separation, on the ground of cruelty, the 
husband is not entitled to a deduction out of what 
would otherwise be payable by him out of his 
income, in respect of money left by wills since 
the marriage to his wife’s separate use. nor in 
respect of his wife’s salary as a lady-in-waiting 


to the queen ; but he is entitled to such a de- 
duction in respect of a pension from the crown 
granted to his wife. Westmeath {Marynis) v, 
Westmeath ^Marchioness), 3 Knapp, 42— P. C. 

Property to be Considered.] — All the valuable 
property of the husband will be taken into account 
in alloting alimony, although he may derive no 
income from it. Orampton v. CrampUm and 
Armstroruf, 32 L. J., Mat. 142. 

Therefore, the value of shares in a company, 
although no dividend is payable on them, and 
the annual value of houses occupied by the hus- 
band or hy others rent free, should be stated in 
an answer. It. , . . 

The court will not look minutely mto_ the 
figures when the income to be dealt w^ith is of 
krge amount. Edwards v. Edwards, 17 L. T. 
584. 


Inspection of Ledgers.]— A registrar has 

power under r. 191 of the Divorce Court Rules, 
in the course of a proceeding for alimony pen- 
dente lite, to order the inspection of a ledger 
relating to the partnership aepouiits of the re- 
spondent and his partners. Carew v. Carew, 

61 L. J., P. 24; fl891] P. 360 ; 05 L. T. 
167. See cols. 839, 840. 

Voluntary Allowances to Husband.] — 

A wife cannot include in her husband’s income 
liable to alimony any purely voluntary aUow- 
aiices made to him ; though possibly there might 
be circumstances under which the wife might be 
entitled to alimony out of income to which the 
husband might have no strict legal right. Mavi- 
land: V. Jiaviland, 3 Sw.&Tr. 114 ; 32 L. J., Mat. 
67 ; 9 Jur. (N.s.) 208 ; 7 L. T. 757 ; 11 W.^ R. 
550. But see Bonsor v. Bonsor, 66 L. J., P. 35 ; 
[1897] P. 77 ; 76 L. T. 168 ; 25 W. R. 304. 

Although a husband’s income consists only of 
a voluntary allowance from his father, yet the 
court will order him to make his wife some allow- 
ance, and will stay his suit until he has under- 
taken to do so. Moss V. 3foss and Bush, 15 W. 
R. 532. 

Decrease or Increase of Faculties — Of Hus- 
band.] — In April, 1857, in a suit for nullity of 
marriage by a husband against his wife, alimony 
pendente lite was agreed upon at 300Z. per annum, 
and confirmed by an order of the court. On an 
application for a reduction of such rate of ali- 
mony, on the husband's affidavit that his income 
in 1857 was 1,200Z. and now only 949Z., but not 
explaining how such reduction had been caused, 
nor stating when or how a sum of 10,000^!. had 
• been spent, the court refused to interfere. Shir^ 
ley V. Wardropp, 1 Sw. & Tr. 317. 

J Of Wife.] — In a suit followed by a decree 

for separation for divorce i mensa et thoro, by a 
■ wife against her husband, a sum had been allotted 
I as alimony by consent. Eight years afterwards 
her father died, and left her, by will, a small 
yearly income ; the husband thereupon applied 
for a reduction of the alimony : — Held, that 
he was not entitled thereto. SanndersN. Saunders, 
y 1 Sw. & Tr. 72 ; 4 Jur, (N.S.) 147 ; 6 W. R. 328. 
e . 

e Separation Deed— Agreement by Wife not to 
t claim more than £50.] — In a separation deed, 
s the husband covenanted with the trustee to allow 
e to his wife “M. a year for her support, lie being 
Q indemnified against all debts and liabilities on 
g her account, and it being agreed on her behalf 


837 HUSBAND AND WIFE— Divorce. 888 

th at she would not in any way encleaYOur to corn- I value my stock-in-trade at,” &c., is sufficient, 
pel the husband again to live with her, or to allow Ih. 

her “ any further or greater or other support, But it is not necessary to specify the value of 
maintenance, or alimony ” than the annuity of the husband’s stock-in-trade. Such an allega- 
50h Held, that in the absence of any act show- tion is irrelevant. Hhk v. Ilielt ami JGtcUn^ 
in g an unqualified acceptance by the wife of the 12 W. R. 444, n. 

provisions of the separation deed, or of any The answer should state what the husband’s 
attempt to enforce it against her husband, the income has been during the three years prior to 
court would not, upon interlocutory motion, re- the commencement of the suit. It may, how- 
strain her from proceeding in the Divorce Court ever, add to this a statement of any facts from 
to obtain an allowance for alimony, as incident which the court may draw a conclusion as to his 
to her petition for a judicial separation on the present income. Williams y. Williams^ M ^ 
ground of cruelty, but the court put her under Mat. 89 ; L. R. 1 P. 870 ; 15 L. T. 249 ; 15 W. R. 
an undertaking to deal with the alimony as the 288. 
court should direct. Williams v. Bally^ L. R. 2 

Eq. 731. Averment that Wife is Living with Co- 


Eq. 731. ’ Averment that Wife is Living with Co- 

Respondent.] — An averment in an answer to a 
c. Practice to Obtain. petition for alimony pendente lite that she is 

living with the co-respondent is iinmaterial, and 
See Divorce Rules, 1865, rr. 81 — 94 ; Rr. 1875, need not be noticed by her ; but, otherwise, where 
rr. 189 — 192. the allegation is that she is supported by him. 

Petition and Appearance. ]-Semble, that the f "I" 37 L. J., Mat. 

courtpias no power to aUot ,'airaony pendente 1 not'eutitled to alUnoDV whilst she is 

.1.^ 1 a am i w ixi . le us . U( ^t.i. m <,p living with the co-respondent as his wife and is 
])earea. Beane v. Beane. 28 L. J., Aiat. 28. , i i i. • . ij u tt . ,7 n • *>5 

Where a husband has appeared to the wife’s , il' cto' 

citation in a suit for iudicial separation, the J’’ ^ ^ - 


citation in a suit for judicial separation, the ? 

court will entertain an application for alimonv' tt -u j -n n- *. - * 1 i 1 

pendente lite. Secus, white no aj.pearance h.as “ Husband Failing to File.j-A lu.sbaiy 

been given bv the husband. Tomhhu v. Tom.. «y'''er on oath to a pet,- 

1 Sw *cTr 163 pendente iite, cannot cross- 

" WherVa husband'; a respondent. Ii.as not en- e>:<uni«e or contnidict the evidence of witnesses 
tered an appearance, aliminy pendente lite by , ‘ “J the |,etUioib either on a 


consent will not be allotte 
31 L. J., Mat. 165. 


Clarke v. Clarke. 


motion for an allotment of alimony pendente lite, 
or on tlie lieari ng of a cause as to an allotment of 
permanent alimony. Jllaks v. Illcks. Ir. R. 9 


, and Appearance -rhe hns- 

band shall withm eight d,ays after the hling and the'court made 

delivery of a petition tor alimony, hie Ins .answer ,,.e,uirtorv order upon him to file an answer 
thereto upon oath. fi. h4 (18 . 0 ) the petition tor aliinonv within a week. 

Ihe husband, being respondent m the cause, Snowdon, 40 L. J.. Mat. 2!) ; L. K. 2 

must enter an appearance before he can nle an p p p p 

answer to a petition for alimony. K. 85 . ' husband filed no answer.' the court, in 

Where before these rales a husband appeared 

m the suit but filed npinswer to the wife spett- thg fAculties by affidavits; but it re- 

tion tor alimony pendente life, the court made qui,ea that he should ha\-e notice of the filing of 
an order that he should file one vj-ithiii a. specified affidavits served on him. and also of the 


time, m order pat it disobeyecnie mighUie pro- 

ceeded against tor contempt. JhberUv. SoherU, gg j 

29 L. ,r., Mat. lob. t__ 1 >_ 


Upon tliem. 3{uml)y 
; L. R. 1 P. 701 : 21 


Since these rules, under such circumstances the 

wife may after notice, examine the wtoesses in Eeforming Answer.]— IVhere an .answer 

support of her petition for alimony. Ih. ■ ambiguous (e.g. where it <loes not appear what 

are the deductions made by the hnsband from his 
Answer.]-— If an answer alleges that property gross income), the court will order it to be re- 
of which the husband is owner is mortgaged, it formed, by inserting an explanation of the am- 
shoiild state the date of the mortgage, the name biguous statements.'^ Jlepjjer v. Hopper, 28 L. J., 
of the mortgagee, and the anioimt of the inort- Mat. 26. 
gage deed. Cramp>ton v. Cranijlon and Arm- 
strong, 32 L. J., Mat. 142. Amendment of Petition.] — A wife filed a peti- 

tion for alimony, in which she set forth certain 

Property and Income must he Set out.] property which she asserted she held to her sepa- 

— Where a petition alleges that the husband has rate use, and the respondent answered the peti- 
a “ net annual income 'of,” &c., he must in his tion on oath. The court subsequently iiermitted 
answer state the amount of his gross income, the wife to amend her petition, by adding an 
and specify any deductions claimed. Hokes v. allegation of further income of the husband, and 
Xokss, 3 Svv. & i'r. 529 ; 33 L, J,, Mat. 24 ; 12 AV. a denial of a greater part of the income which 


R. 443. 

It is not sufficient if he states meith, i-hc 
amount of his net annual income. Ih. 

In stating the iiicoine derived from land, the 
answer should state the gross rental, and specify 
the outgoings. Ih. 


she had attributed to herself in her petition. 
Ilarker v. Harker, 37 L. J., Mat. 11. 


In stating the iiicoine derived from land, the Reference to Registrar to Ascertain Amount.] 
Lswer should state the gross rental, and specify — ^When the accounts of tlie husband’s income, in 
e outgoings. Ih. " his answer to a petition for alimony, are compli- 

An allegation “ to the best of my judgment cated, the court may refer it to tlie registrar to 

27—2 
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aacertaiii what is the amount of income admitted | 
bhe answer. Smith v. Sniith, 30 L. J Mat. 

Examining Husband to Support Petition.] — 

A wife who has presented a petition for alimony, 
has a right to subpoena her husband for the pur- 
pose of examining him as a witness in support of 
her petition. Andermn v. Andcraon^ 37 L. J 
Mat. 64 ; L. 11. 1 P. 512 ; 18 L. T. 371. 

A wife, when she is entitled to examine wit- 
nesses in support of her petition for alimony, 
may subpoena her husband as a witness. Jem 
nhiffs V. Jemings^ 35 L. J., Mat. 12 ; L. It. 1 P. 
35. 

A husband who had filed no answer to his 
wife’s petition for alimony was subpoenaed by 
her to attend at the hearing, and to be examined 
in support of the petition. He did not answer 
to his subpoena, and on the service being proved, 
the court made an order that he should attend 
on the next motion day, and that an attachment 
should issue in the event of his non-attendance. 
II). 

Where the answer of a husband to a petition 
for alimony pendente lite is not merely insuffi- 
ciently explicit, but clearly evasive, he will be 
ordered to attend the hearing, that he may be 
examined in open court. Senior v. Senior, lo 
Wh K. 91. 

The coiii-t will only permit the husband to be 
cross-examined on a petition for alimony, when 
his answer is evasive on the face of it. Parlier 
V. Parlier, 26 L. T. 108. 

Where the answ^er of the husband is not suffi- 
ciently explicit, he will be ordered to give a further 
and fuller answer, but he will not be ordered to 
attend the hearing that he may be examined in 
open court, unless his answer is evasive. Clark 
V. Clarlc, 31 L. J., Mat. 32. 

Cross-Examination of Husband — Power of 
Court to order Attendance.] — The court has no 
power to order that the husband should attend 
at the hearing of a petition for alimony pendente 
lite that he may be cross-examined as to the 
statements in his answer as to the amount of his 
income. If the answer is ambiguous the court 
will direct it to be reformed by inserting an ex- 
planation. Ilojpjper V. IIo 2 > 2 )er, 28 L. J., P. 26. 

By Wife — Beading Evidence Beforehand 

— Evidence of Proceedings before Begistrar — 
Buies 86 and 191 of Divorce Court Buies.] — On 

a petition for alimony pendente lite the wife has 
not an absolute right to cross-examine her hus- 
band. On an application for alimony pendente 
lite the registrar is entitled to read the evidence 
befoi*ehand instead of doing so in the presence of 
the parties. Affidavits ought not to he filed to 
show what took place before the registrar ; if the 
court desires information on this point it will 
consult the registrar himself. Where the hus- 
band’s income is large, the practice is not to allot 
a fixed propoi'tion of it as alimony pendente lite, 
but to give the wife an income suitable to the 
position which she has hitherto occupied ; and 
the amount is subject to the discretion of the 
registrar. Sykes y.Sy ken, 66 L. J., P. 162 ; [18971 
P. 306 ; 77 L, T. 150— C. A. 

Husband’s Books — Inspection of,]— On a 
motion by a wife that her husband be ordered to 
give a further and fuller answer to her petition 
for alimony pendente lite, the husband stated his 


books should be submitted for inspection to the 
wife and such other person as might be agreed 
upon between the parties or named by the regis- 
trar JYewton V. ]S'ewto)i anid' Allen, 27 L. 1. 768 ^ 

21 W. B. 292. 

Partnership Books of Husband— Befusal to 
Produce.] — In a petition by the wife for dissolu- 
tion of the marriage, she applied for an allotment 
of alimony pending suit. The respondent in 
answer filed a balance-sheet, showing a loss on 
his whole business for the year, and the registrar 
made an order on the respondent and his partner 
to produce their account books. They accord- 
ingly produced a ledger for the last year, but re- 
fused to allow it to be inspected : — Held, ^that 
the registrar had power under Rule 191 of the 
Divorce Court Rules to require an inspection of 
the led^mr. and issued a writ of attachment to en- 


force compliance with his order. Carew v. Carew, 
61 L. J., P.24 ; [1891] P. 360 ; 65 L. T. 167. 

Erauduleut Conveyance — Setting Aside.]— 

Pending a suit wdiich w^as instituted by a wife 
against" her husband for a divorce, the husband 
conveyed his freehold and personal estates to 
trustees, upon ti'ust to. pay out of the income cer- 
tain mortgages affecting the real estates, and 
certain scheduled bond creditors, and an annuity 
to himself, another annuity to his sons, and an 
annuity of lOOZ. to his wife, if she withdrew the 
proceedings which were then pending against him, 
and should not ii.i.stitute any others. The wife 
prosecuted the suit, and succeeded both in. the 
courts below, and ultimately before the Judicial 
Committee on appeal. A sentence of divorce 
was pronounced, and a permanent alimony 
ordered for her support. Writs of sequestration 
were issued to enforce payment, not only of that, 
but of arrears of interim alimony, which had 
been allowed the wife, and of her costs of suit. 
The sequestrators being unable by reason of the 
deed of conveyance to seize the property of the 
husband, the wife filed her bill to set aside the 
deed as fraudulent and void as against her. The 
court declared the deed of conveyance fraudulent, 
and void, and affirmed the order of the court 
below so far as it gave the plaintifi: relief for- 
arrears of alimony and the costs of the several 
proceedings, but reserved the question as to< 
whether the decree was right in giving the plain- 
tifi: a charge on the estates for further alimony.. 
Plenklnsopp y. Plenklnsop]), 1 De G. M. A G.. 
495 ; 21 L. J., Ch. 401 ; 16 Jiir. 787. 

Examination of Witnesses.] — In. a suit by a, 
wife for judicial separation on the ground of de- 
sertion, the court having allowed substituted ser- 
vice of the petition, and petition for alimony 
pendente lite, and the husband not having- 
appeared, the court aUowed the wife to examine: 
witnesses in support of her petition for alimony, 
without giving the usual four days’ notice. 
Eobinson v. Eohlnson, 41 L. J.. Mat. 40 ; 26 L. T., 
108 ; 20 W. R. 260. 

In, a petition for alimonj’- pendente lite, the 
court ordered a commission to issue to examine- 
witnesses in Scotland, as to the husband’s facul- 
ties, but it declined to make an order on him to- 
give security for the wife’s costs for the com- 
mission. Wilson V. inXsvni and Howell, 26 L. T. 
107. 

Semble, that a wdfe, by applying to the court 
I for an allotment of alimon^q upon the husband’s 


court ordered that his ! answer is not precluded from af terwards examining; 
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witnesses in support of her petition. Capsttch 
V. CapsticJi, Ftmiess mul Wmder, 33 L. J., Mat. 
105. 

Entry in Court Book.] — An original order for 
payment of alimony is entered in the court book, 
and an office copy of it is delivei-ed to the party 
in ivhose favour it is made. Pwrr v. Parr and 
WhUa, 32 L. J., Mat. 91 ; 11 W. B. 550. 


payment of alimony and costs previously or- 
dered to be paid by the petitioner. Ih. 

An attachment for non-payment of alimony was 
granted, although the order did not state to whom 
payment was to be made, where it appeared that 
the wife and her solicitor had at the same time 
demanded payment of the husband, and that he 
had paid neither. La dm ore v, Ladmore^ 32 L. J., 
Mat. 157. 




Service of Order.] — The proper mode of effect- 
ing service of such an order is to leave a copy, 
and at the same time to produce the original 
office copy. Ih. 

Registering.] — A decree, requiring a husband 
to pay alimony to his wife, was registered in the 
common pleas. On an application to have the 
entry expunged, the court of common pleas re- 
fused, leaving the husband to his remedy, if any, 
in the court of chancery. Holden, Mr 
13 C. B. (N.s.) 641 ; 32 L. J., G. ?. Ill : 9 Jur. 
(N.S.) 948 ; 7 L. T. 791 ; 11 W. B. 437. ' 

Costs of Obtaining.] — A co-respondent when 
condemned in costs is liable for the costs of the 
proceedings to obtain alimony. Gill v. Gill and 
Hogg, 3 Sw. & Tr. 559 ; 33 L. J., Mat. 43 ; 10 
L. T. 137 ; 12 W. B. SOS. 


To Whom Payable. ]- 

c. 85, s. 24. 


'See 20 & 21 Viet. 


When to Wife’s Solicitor.]— An order 

that alimony pendente lite be paid to a wdfe wall, 
on her application, be varied by making the 
alimony payable to the wdfe or to her solicitor, 
but she must bear the costs of the application. 
Kelly V. Kelly, 4 Sw. & Tr. 227 ; 32 L. J., Mat. i 
181 ; 11 W. B. 958. ' ' 

Where a wife Avas undergoing a sentence of | 
imprisonment, the court refused so to vary the ' 
order without an affidavit by her that she wished I 
the alteration to be made. Ih. ’ I 

W^hen alimony is, by the terms of an order I 
allotting it, made payable to tbe wife, the lius- 1 
band is not bound, at her request, to pay it to | 
her solicitor. The court allowed such an order | 
to be amended by making alimony payable to I 
the Avife’s solicitor, but refused to allow her 
the costs of the motion. Parr v. Parr and 
Vlh ite, 32 L. J., Mat. 90 ; 11 W. E. 257. 

An order for the payment of alimony to the 
Avife’s solicitor or proctor Avill not be made except 
upon the written application or with authority 
of the Avife. Ilargetwn v. Margeteon, 35 L. J., 
Mat. 80. S. P.. Brown v. Broimi, 4 Sw. Tr. 
144; 34 L. J., Mat. 102. 

When alimony is so paid the solicitor is not 
entitled to charge for receiving it. Ih. 

Enforcing Payment.] — Where there Avms a 
balance due from the petitioner (the husband) 
for alimony and costs, and there had been an ar- 
rangement betAveen the parties, that the balance 
should be paid by monthly instalments of 20/., 
and that an attachment should be granted 
against him to remain in the registry until he 
made default in payment of one of the instal- 
ments, the court dismissed the petition, and de- 
creed an attachment on the terms arranged. 
Bremner v. Bremner and Brett, 3 Sav. icTr. 378 ; 
33 L. J., Mat. 202 ; 10 L. T. 99 ; 12 W. B. 444. 

The dismissal of a petition does not prevent 
tlie court from enforcing, by attachment, the 


Charge on Land,] — Section 25 of the 

20 & 21 Viet. c. 77, enacting that the court 
shall have the like poAvers for enforcing its 
orders as are vested in the court of chancery in 
relation to suits depending therein, does not 
constitute an order of the probate court for 
payment of money a charge on land Avithin 
1 4^ 2 Viet. c. 110. s. 13. Matt v. Bull, 1 I)e 
Ct. j. & S. 141 ; 32 L. J.. Ch. 144 ; 9 Jur. (N.s.) 
239 ; 7 L. T. 702 ; 11 W. R. 295 ; 1 K. B. 298. 

When Husband Cannot be Found.] — Sub- 
stituted service of orders to pay wife’s costs and 
alimony pendente lite Avill be alloAved by leaving 
them at the last knoAvn residence of tlieinisbanci, 
at his solicitor’s office, and at the address given 
in the appearance-book. Kuttall v. Nnttall, 31 
L. J., Mat. 164. 

Motion for Attachment — Affidavit of Peti- 
tioner.] — An affidavit of non-payment of arrears 
of alimorqy to the person to whom they are 
ordered to be paid, cannot be read on a motion 
for an attjicliment if filed subsequently to the 
notice of motion. Syiuous v. Synione and Pilie, 
30 L. J., Mat. 215. See Divorce Buies, 1865, rr. 
110 — 112 . 

When Refused.] — The court refused to 

alloAv an attachment to issue against a common 
Avorkman dependent upon his Aveekly earnings of 
24 a. a Aveek, and Avhose sole property consisted of 
furniture of the value of 4/., for non-payment of 
21. 4a. arrears of alimony pendente lite, but gave* 
the Avife leave to sue out a fi. fa. for tbe sum. 
Ward V. Wird, 1 Sw. Tr. 484 ; 29 L. J., Mat. 
17. 

On Bankruptcy of Husband.] — A Avife 

cannot prove i n bankruptcy against her husband’s 
estate for arrears of alimony. lUee, Ew iJaxte, 
10 L. T. 103. See Linton, In re ; Haiidilm, In re, 
and Kerr v. Kerr, cols. 859, 860. 

An order of discharge in bankruptcy protects a 
husband from any proceeding to enforce payment 
of alimony in respect of Avhich he has been 
attached before the order of dischaige Avas 
granted ; and a rule to shoAV cause Avhy seques- 
tration should not issue against his estate Avill 
therefore be discharged. JDlchem v. Bkdiem, 2 
Sw. & Tr. 645 ; 31 L. J., Mat. 183 ; 7 L. T. 395. 

By Filing Bill in Equity.] — A bill in 

equity lies for arrears of alimony after the death 
of the Avife. Stoneu v. Coolie, 3 L. J., Gh. 225. 

Fund in Court — Solicitor’s Lien.] — On 

non-payment of certain sums due for alimony and 
costs, a writ of sequestration issued against the 
husband’s property, and an order Avas made on 
K. to pay into court a sum of money aAvarded in 
an action to be paid by K. to the husband. On 
motion on behalf of the Avife to order such sum 
to be paid out in part satisfaction of her 
ney’s taxed costs and her OAvn 
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refused to make such order, the husband’s at- 
torneys in the action having satisfied the court 
that they had a lien for costs in that cause ex- 
ceeing the sum so paid into court. Mmii v. 

2 Sw’-. & Tr. 661 ; 31 L. J., 134 ; 7 L. T. 

438. See also Harrison v. Harrison^ col. bo/. 
And see col. 858. 


Ke exeat regno against Husband.] — Ne 
exeat regno will be granted in case of alimony 
decreed by spiritual court. Pearne v. Lisie^ 

Ambl. 76. , . . ^ 

The writ of ne exeat regno does not issue tor 
alimony after a decree in the ecclesiastical court, 
pending an appeal from that decree, btreet v. 
Street^ Turn. & K. 322. . . x 

The wvrit of ne exeat regno is in the nature 
of equitable bail ; therefore in the case of ali- 
mony marked only for the arrears actually due, 
and not carried further by analogy to the case of 
a judge holding to bail for uncertain damages 
upon a personal tort. Hajfey v. 14 v es. 

Ne exeat issues in cases of alimony,^ but 011I3' 
for sums actually due, and costs. Shaftoe v. 
Shaftoe, 7 Yes. 171. S. P-, M'wson v. Paioson, 
173; (Mdham x. Oldham 

Qpon a suit in ecclesiastical court by wife for 
alimony, quaere whether before the decree couit 
will not grant wuit of ne exeat regno against 
husband. Coqlar v. Coglar, 1 Yes. J. 94. 

Ne exeat granted to ^ prevent husband from 
avoiding payment of alimony. Whit.more^ 

parte^ Dick. 143. ^ -xi x 

Semblc, the court wdll not interfere, either to 
compel or to restrain the payment of alimony, 
as such, except so far as to grant a wnit of iie 
exeat against the husband. \ and erg veht \ . Be 
Blaqu'iere^ 8 Sim. 315 : 7 L. J., Ch. 270 ; 2 .Jur. 
738. S. C. on appeal, 5 Myl. & C. 229 ; 3 Jur. 
1116. And see col. 858. , 

d. Commencement and Duration of Payment. 


when the case is tried by jury, alimony pendente 
lite ceases when the time for moving tor a new 
trial has elapsed. Madan v. Madan ana Jje 
4im/,19L.T.612;17W.R.265. , 

A decree nisi for dissolution of marriage, it not 
appealed from, puts an end to the lis between 
the parties, and alimony pendente lite will not 
therefore be due after the date of the deciee 
nisi ; but where a husband moved to_ have a 
decree made absolute, he being resident in India, 
and it appeared that a sum of money was due to 
the wife on account of alimony pendente hte, 
the court refused to make the decree absolute. 
Latham v. Latham and Gethin,2 ^ 

30 L. J., Mat. 163 ; 7 Jur, (N.S.) 219 ; 4 L. T. 
308 : 9 W. E. 680. But see Mils v. Mhs, ante, 

col. 832. , . 

Semble, that alimony pendente lite 111 a suit 
by a husband for dissolution of marnage coii- 
tinues payable after a decree iiisi,^and uiitii it 
is made absolute. Kieholson v. JSlclioUon and’ 
Ratcliffe, 32 L. J., Mat, 127 ; 9 L. T. 118. 


When Commencing.] — Alimony pendente lite 
is payable from the date of the service, not of the 
return, of the citation. JMeholum v. A leholson, 
31 L. J., Mat. 16.5. 

The respondent cohabited with and was sup- 
ported by the co-respondent for some time after 
the filing of the petition and the service of the 
citation." In allotting alimony pendente lite, the 
court ordered that the alimony should run from 
the date at which the respondent ceased to co- 
habit with the co-respondent, instead of from the 
service of the citation. Holt v. Holt and Baris, 
38 L. J., Mat. 33 ; L. K. 1 P. 610 ; 19 L. T, 662. 

A husband is liable for reasonable expenses 
incurred by his wife till the decree for alimony is 
made. Where several months had elapsed from 
the return of the citation, oOl. had been paid on 
account, by order of the court, an alimony, pen- 
dente lite, of 120Z. per annum, was decreed pay- 
able from the date of the decree. Haytvard v. 
Hayward, 1 A Tr. 85 ; 28 L. J., Mat. 9 ; 0 
W.’R.639. 

A wnfe is entitled to an allotment of alimony 
pendente lite at any time before the hearing, : 
although evidence has been taken de bene esse in 
support of the petition which proves that she has 
been guilty of adultery. Phillips v. Phillips 
and Nedlyn, 4 Sw'. A Tr. 129 ; 34 L, J., Mat. 107. 

Duration, of,] — In a suit for dissolution of 
marriage on the ground of the wife’s adultery, 


Suspension of.] — The trial of a suit by the 
Avife for judicial separation being postponed at 
her instance, the court directed the payment or 
the alimony pendente lite which had been al- 
lotted to her to be suspended from the date ot 
the postponement until the cause was tried. 
Royers v. Royers, 34 L. J., Mat. 87. 

Adultery of Wife.] — A wife obtained a decree 
nisi for the dissolution of her marriage by reason 
of her liusbancrs adultery and cruelty, Avith costs. 
Subsequently the queen’s proctor inter A^ened, 
and proved 'that she had been herself guilty ot 
adultery, and the petition Avas dismissed. Ali- 
mony had been allotted pendente lite ■.—Held, 
that the Avife Avas entitled to be paid by the 
husband alimony up to the day on Avhich her 
adultery had l^een proved, and costs, only to the 
extent of the money paid into the registry to 
meet the expenses of the suit. Tf hitmore v. 
Whitmore, 35 L. J., Mat. 39 ; L. E. 1 P. 96 ; 13 
L. T. 723. 

Alimony pendente lite ceases when_ a Avite s 
adultery is conclusive!}"' proA-ed ; that is, on. the 
pronomicing the decree nisi in cases heard be- 
fore the court itself, or in cases heard before a 
jury, A\dien the time has elapsed for 'moving 
for'a new trial before the court ; and if that is 
refused by the court, when the further time 
for appealing from such refusal has elapsed. 
BV//.V V. TTh//.!? and Hudsont'i^ Saa". & Tr. 542 ; 33 
L. J., Mat. 151 ; 10 Jur. (N.s.) 755 ; 10 L. T. 
696. 


Refusal of Court to Rescind Order.]— The 

court refused to rescind an order for alimony 
pendente lite on an allegation, supported by affi- 
davits, that the wdfe was maintaining herself by 
prostitution ; the wife in her affidavit denying 
the truth of the allegation, and the charge of 
prostitution being the main question in the suits. 
Patoh V. Patch, 38 L. J., Mat. 27 ; 19 L, T. 662 ; 
17W. E. 265. 

ii. Permanent Alimony. 
a. Generally. 

Hot Chargeable by Wife with Debts.] — Per- 
: manent alimony is a different thing from, and 
. not analogous to, the wife’s separate property ; 

is variable in amount at the discretion of the 
: judge of the ecclesiastical court, and is not 
, chargeable by the wife with payment of her 
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debts. Varidtergiwlit v. De Blagmere^ 8 Sim. \ 
315 ; 7 L. J., Gil. 270 ; 2 Jur. 738. But see ' 
S. a on appeal, 5 Myl. & G. 229 ; 3 Jur, 1116, ; 
where the Lord Chancellor reversed the order of ■ 
the Vice-Chancellor on the ground that part of ’ 
the sum charged was not alimony. 

A married woman divorced from her husband, < 
and entitled to alimony under the sentence of the : 
ecclesiastical court, accepted a bill of exchange 
for articles of dress supplied to her by the 
drawer, and made payable at her bankers, to 
w^hom her alimony WNas paid Held, that she 
did not thereby charge her alimony. Ih. 

Not Provable in Husband’s Bankruptcy.] — I 

A liability to pay alimony is not a debt provable ; 
in bankruptcy. Linton v. Linton. 5-1 L. J., Q. B. ' 
529 ; 15 Q. B. D, 239 ; 52 L. T. 782 : 33 W. E. 
714; 49 J. P. 597. 

Hor are arrears. ILawJd?is^ In rn. IIaicldn.% : 
Ex parte. [1894] 1 Q. B. 25 : 10 E. 29 : 69 L. T. ' 
769 ; 42 W. E. 202. Kerr v. Kerr. 66 L. J,. 
Q. B. 838 ; [1897] 2iQ. B. 439 : 77 L. T. 29 : 46 i 
W. E. 46. See cols, 859, 860, 

Previous Agreement.] — In deciding questions | 
of alimony on a dissolution of marriage the : 
attention of the court is not to be conlined to ; 
the terms of a previous agreement for separa- : 
tioii, where the agreement contains no covenant : 
not to sue and the circumstances have changed, ; 
but all the facts must be considered. An agree- ; 
ment between parents cannot deprive tlie court ; 
of jurisdiction to give inaintenance to children.' 
Bishoj) V. Bishop., 66 L. J., F. 69 ; [1897] P. 138 ; ; 
76 L. T. 409 ; 45 W. E. 567. i 

A wife petitioned for a dissolution of her : 
marriage. Before the case came on for hearing ; 
she withdrew^ hei* petition and compromised the ^ 
suit, her husband agreeing to pay her tlie sum of ^ 
IBOZ. per annum during their joint lives for the ; 
maintenance of herself and the only child of the i 
marriage. The agreement entered into between ! 
the parties contained the following passage : — | 
“ This allowance to be paid in any event, whether , 
they remain married or whetlier the marriage | 
should hereafter be dissolved.” Subsequently the ' 
husband was guilty of adultery and also of | 
statutory desertion, and the marriage was dis- 1 
solved on those grounds : — Held, that the wife ; 
was not precludecl by the existence of the above : 
agreement from filing her petition for permanent 
maintenance in the usual way. Ih, 

Damages Obtained against Co-Eespondent.]— 

Although the court has authority to include, in 
its decree for a dissolution of marriage, an order 
upon the husband to make provision for the 
future maintenance of the wife, it will only do 
so under very special circumstances. It will be 
more ready to settle upon her whatsoever sum 
of money may be recovered by way of damages 
against the co-respondent. Lcitham v. Latham 
awl Gethin, 30 L. J., Mat. 43 ; 7 Jur. (n.s.) 218. 

Assignment of Allowance out of Lunatic’s 
Estate.]— On a decree for judicial separation 
an order was made for payment of 6dZ, a year to 
the wife as permanent alimony. The husband 
was afterwards found lunatic by inquisition, 
and by an order in lunacy and chancery the 
dividends of a sum of stock to which he was 
entitled in a chancery suit were ordered to be 
carried to his account in the lunacy, and 60^. a 
year to be paid out of them to his wife in re- 


spect of her alimony till further order. The 
wife assigned the annuity to a purchaser, who 
presented a petition in lunacy, and in the suit, 
to have the annuity paid to her : — Held, that 
the petition must be refused, on the ground that 
whether the annuity was considered as alimony 
or as an allowance made to the wife by the court 
in lunacy, it was not assignable. Bohlnso7i, In 
re. 53 L.‘ J., Ch. 986 ; 27 Oh. D. 160 ; 51 L. T. 
737 : 33 W. E. 17— G. A. 

Guilty Wife — Judicial Separation.] — The court 
has jurisdiction to order permanent alimony to 
be paid to the guilty wife after a decree for 
judicial separation in a suit instituted by the 
husband. Gooden v. Gooden, [1892] P. 1 ; 65 
L. T. 542 ; 40 W. E. 49— C. A. 

Eelease of Past and Pntnre Payments — Con- 
sideration.] — A promise to release arrears and 
future payments of alimony is not supported by 
a consideration of a sum less than the arrears. 
Cu m her v. Wa ne (1 Str. 426) and Foalm v. 
Beer (9 App. Gas. 605) followed. Underumd 
V, Underwood. 63 L. L, P. 109 ; [1894] P. 204 ; 

6 E. 604 ; 70 L. T. 390 : 42 W. E. 372— C. A. 

Inquiry as to Husband’s Means on Applica- 
: tion for Alimony pendente lite.] — When ali- 
: mouy pendente lite has once been awarded, no 
; evidence can be given on any subsequent applica- 
: tion for permanent alimony in the same suit 
; except for the purpose of showing that an altera 
: tion has taken place in the husband’s means 
; Bonsor v. Boiwor, 66 L. J., P. 35 ; [18971 
i P. 77 : 76 L. T. 168 ; 45 W. R. 304. 

h. Amount Payable. 

General Principles.] — The amount of perma- 
i nent alimony does not vary with the amount of 
i marital delinqueiicv. Hooper v. Hooper, 30 L. J., 

! P. 49. 

; in the absence of proof tliat a husbaners 
: income has altered, permanent alimony will be 
I awarded uprjii the income upon which alimony 
; pendente lite was allotted, and neither party will 
i be allowed to dispute the correctness of the 
: estimate then taken. Franks v. Fimtks. 31 L. J., 
i Mat. 25. 

: Although the wife may since have discovered 
I that his incoiue at that time was greater. Green- 
I wood V. Greenwood, 32 L. J., Mat. 136. 

I In allotting permanent alimony, the court will 
take into consideration the circumstance that the 
; liusbaiid is obliged, in order to eai’ii his inconie, 
i to live ill a more expensive place than liis wife, 
and when that is the case, will not allow her the 
usual proportion of such income. Louis v. Louis, 
35 L. J., Mat. 92 ; L. E. 1 F. 230 ; 14 L. T. 

. 770 ; 14 W. E. 1023. 

The court can order an annuity to be secured 
to the wife only on making the decree ; the 
i order, therefore, would be permanent, and in- 
I capable of l)eiMg varied to meet the varying 
^ fortunes of the husband. Rao.Dlms v. Bawllns, 4 
8w.& Tr. 158 ; 34 L. J., Mat. 147 ; 13 L. T. 212. 

Where the husbaiuPs income was professional, 

, and tlie wife was entitled to a sum of money in 
reversion, which was imminent, the court refused 
to make aiiv order under 20 & 21 \ict. c. 85, 
s. 32. Ih. 

The court ought also to consider the conduct of 
, the parties. Ih. See also hledletf v. Medic g, ool. 
851. 
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In decreeing alimony the court is governed by 
the same rules as the ecclesiastical courts, and it 
will not therefore make an order for securing 
permanent alimony, which would have the eiSect 
of charging the husband’s property with its pay- 
ment, whatever alteration might take place in 
his circumstances at a future time. Hyde v. 
Hyde, 4 Sw. & Tr. SO ; 34 L. J., Mat. 63 ; 12 
L. T. 235 ; 13 W. B. 545. 

A wdfe applied for permanent alimony on a 
decree for judicial separation by reason of cruelty. 
The husband stated on affidavit, that since the 
petition for alimony pendente lite an answer had 
been filed, he had parted with his business (which 
was the principal source of income) for a yearly 
payment of 300Z. for seven years, and five per 
cent, on the value of warehouse, stock-in-trade, 
debts, &c. The court held that, in allotting 
alimony, the 300Z. yearly must be taken as in- 
come, observing that, if the income really failed, 
the husband could apply for a reduction of ali- 
mony. Moore v. Moore, 3 Sw. A Tr. 606 ; 34 
L. J., Mat. 146 : 11 L. T. 459. 

Where the only income of a husband was 607. 
a year, derived from independent property, and 
he turned his wife out of doors, and his mistress 
was living with him, the court awarded a moiety 
of the income as permanent alimony. AtUa v. 

31 L. J., Mat. 176. 

Where a husband's income was 1 ,650?., alimonj' 
at the rate of 5007. per annum was ordered. 
Willeooh^ V. WUleoch^ 32 L. J., Mat. 205. 


her adultery, the court will not, before that de- 
cree has been made absolute, discharge the order 
for payment of alimony. Stoate v. Stoate, 30 
L. J., Mat. 108. 


Dissolution— Husband in Fault.]— The princi- 
ples by which the court will be guided in 
exercising that discretion are, that a wife having 
by her husband’s misconduct, been deprived of 
her position, she ought not to purchase redress 
at the cost of being left destitute ; that it wmuld 
be impolitic to give a wife any great pecuniary 
interest in obtaining a dissolution of the mar- 
riage tie ; and that such provision should be 
payable only so long as the wife remains chaste 
and unmarried. Htsltrr v. FLsJier, 2 Sw\ & Tr. 
410 ; 31 L. J., Mat. 1 ; 8 Jur. (N.s.) 103 ; 5 L. T. 
364 ; 10 W. R. 122. 


Judicial Separation.] — A wife who has ob- 
tained a final decree of judicial separation in her 
favour, and has previously thereto filed her peti- 
tion for alimony pending suit, on such decree , 
being affirmed on appeal to the full court, or 
after the expiration of the time for appealing 
against the decree, if no appeal be then pending, 
may apply to the judge ordinary by motion for 
an allotment of permanent alimony ; provided 
that she shall, eight days at least before making 
such application, give notice thereof to the hus- 
band, or to his proctor, solicitor, or attorney. 

K. 91 (1865). 

The eight days must be reckoned exclusively 
of the day on wffiich the notice is given and of 
that on wdiich the motion is made. Ilolrhmm v. 
Mohlmon, SO L. J., Mat. 189. 

When a husband obtains a judicial separation 
on the ground of the wife’s cruelty, the court 
will require him to make a provision for her 
maintenance. Pielmrd v. Pieliard, 3 8w\ & Tr. 
523 : 33 L. J., Mat. 158 ; 10 Jur. (N.s.) 830 ; 10 

L. T. 789 ; 13 W. B. 188. 

A judicial separation, on the ground of the 
wife’s cruelty, wdll not be decreed, except on the 
condition that the husband makes some reason- 
able provision for her maintenance. The husband 
will not be required to give a bond with sureties 
to secure the payment of such provision. Forth 

V. Forth, 36 L. J., Mat. 122 ; 16 L. T. 574 ; 15 

W. E. 1091. 

The court is bound by the practice of the 
ecclesiastical courts in allotting permanent ali- 
mony after a decree of judicial separation. 
HaUjh V. Haiyh, 38 L. J., Mat. 37 : L. E. 1 P. 
709 ; 20 L. T. 281. 


Basis of Calculation of Amount to be Secured.] 

— A decree absolute having been made for dis- 
solution of a marriage on the ground of the 
husband’s cruelty and adultery, and the custody 
of the children having been given to the wife, 
the iiroper basis of calculation of the sum to be 
secured by the husband for his wife’s main- 
tenance is ‘the amount the husband could draw 
out of his business wdtiiout his partner’s con- 
sent, and not the amount of the husband’s 
share of profits. Ilanhury v. Hanlmrij, 63 L. J., 
P. 105 ; [1894] P. 315 ; 6 E. 591 ; 70 L. T. 569 ; 
42 W. E. 434— C. A. Appeal compromised, 
[1895] A. C. 417; 11 E. 302: 72 L. T. 480— 
H. L. (E.) 


Deductions Allowable.] — In estimating 

the amount of alimony to be allowxHl a wife after a 
separation, on the ground of cruelty, the husband 
is not entitled to a deduction out of wdiat would 
otherwise be payable by him out of his income, 
in respect of money left by wdlls since the 
manu’age to his wife’s separate use, nor in respect 
of his wife’s salary as a lady-in-w’aitiiig to the 
Queen ; but he is entitled to such a deduction in 
respect of a pension from the crowm granted 
to his wife. Wertnteath v. We-sUneath, 3 
Knapp, 42 — P. C. 


Debts of Wife.] — A suit in the ecclesiasti- 
cal court for se|)aration w'as jjroinoted by a wdfe 


against her husband. Alimony pendente lite 
wms allotted, and wdien sentence w’as given in 
favour of tlie wdfe, ]jermanent alimony was 
allotted. The alimony pendente lite had not been 
obtained without delay and compulsion, and 
permanent alimony had not been [)aid at all. 
The w'ife had incurred debts wiiieh the husband 
had been compelletl to pay. He sought to detluct 
these amounts from the futin-e payment of 
alimony : — Held, that he wms not entitled so to 
do. Harmer v. Harmer, 3 Jur. (N.S.) 168 ; 
5 W. E. 413. 


Income Tax.] — When an allotment uf 

permanent alimony has been made to a wife upon 


Subsequent Decree nisi for Dissolution.] 

— If permanent alimony has been allotted to a 
wife on her obtaining a decree of Judicial separa- 
tion, and the husband afterwards obtains a decree 
nisi for dissolution of marriage on the ground of 


a calculation of the husband’s income, in wffiicli 
calculation the income and property tax has been 
deducted, the husband is not al]owx\i under the 
Income Tax Act (5 «.k 6 Viet. c. 35), ss. 102, 103, 
to deduct the tax from his j^ayments of alimony 
to tlie wdfe. Franhfort v. Frankfort, 4 Notes of 
Cases, 280. 

In payments on account of alimony, the party 
paying may deduct income tax. Pemiberton v. 
Pemherton, 2 Notes of Cases, 17. 


; 'f it;.:].-: ,, 
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After a decree nisi for a dissolution of marriage 
at the petition of a husband, the wife filed a 
petition for permanent alimony, or for some 
payment in lieu thereof, setting forth the amount 
and sources of her husband’s income. On motion 
on behalf of the husband, the court directed the 
petition for alimony to be struck off the file of 
the court, and refused to allow the costs to be 
taxed against the husband. Windone v. Win- 
done and Dyne, 2 Sw. & Tr. 246 ; 30 L. J., Mat. 
109 ; 3 L. T. 895. See also Laxton v. Laxton, 30 
L. J., P. 208. 

Examination of Husband.] — After a decree 
nisi for dissolution of marriage at the suit of a 
wife, the husband will not be ordered to attend 
in court that he may be examined on his answer 
to the petition for alimony pendente lite, with a 
view to getting an order that he secure a pro- 
vision to the wife under 20 & 21 Viet. c. So, s. 32. 
The wife may, however, examine witnesses to 
show the husband’s means. Mead v. Mead, 31 
L. J., Mat. 30. 

AVhere an answer is filed to a petition for 
alimony pendente lite, but no such alimony is 
allotted, and the wife afterwards applies for per- 
manent alimony, she will not be .allow'ed to file 
a fresh petition, but, upon giving notice, may 
examine witnesses to contradict the statements 
in the husband’s answer in the petition for ali- 
monv pendente lite. Stjhes v. Sylm, 31 L. J.. 
Mat 38. 

Application for.] — An application for per- 
manent alimony should be made on motion. 
Wallace v. Wallace, 32 L. J., Mat. 34 ; 8 Jur. 
(N.S.) 1082. 

Varying,] — The court, under 20 & 21 Viet, 
c, 85, s. 3, has jurisdiction to vary a decree of 
the ecclesiastical court allotting permanent ali- 
mony. JIarmar v. Harniar, 32 L. J., Mat, 118 ; 
8 L. T. 291 ; 11 W. R, 750. 

Under 20 & 21 Viet, c. 85, s. 32, the court can 
■order an annuity to be secured to a wife only on 
making a decree ; the order, therefore, would be 
permanent and incapable of being varied to meet 
the varying fortunes of the husband. Rawlins i 
V. Rawlins, 4 Sw. & Tr. 158 ; 34 L. J., Mat. 147 ; 
13 L. T. 212. 

The 29 & 30 Viet. c. 32, s. 1, empowers the 
court in every case, from time to time, to vary 
an order for permanent maintenance, and to 
order monthly payments, wiiatever the amount 
of the allowance. Jardine v. Jardine, 51 L. J., 
P. 4 ; 6 P. U. 213 : 30 W. E. 91— C. A. 

For Decrease of Alimony.] — Where a 

husband’s income lias diminished since allotment 
of alimony pendente lite, he may, upon the appli- 
cation for permanent alimony, bring that fact 
before the court bv affidavit. Davies v. Danes, 
32 L. J., Mat. 152.^ 

It is not necessary that he should file a petition 
alleging such a diminution. Ih. 

For Increase of Alimony.] — If upon an 

application for permanent alimony a wife desires 
to show that the husband’s income has increased 
or that her own has diminished since alimony 
pendente lite w^as allotted, her proper course is 
to file a petition alleging such increase or 
diminution. Fisli v. Fisk, 31 L. J., Mat. 60. 

Notice of an application for an increase of 
permanent alimony should be given to the hus- 
band. Notice to the attorney who conducted 
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the suit for him is insufficient. Louis v. Louis, 
41 L. J., Mat. 18 ; 25 L. T. 856 ; 20 AV. E. 
215. 

Covenant not to sue for.] — A covenant 

not to sue for increased alimony in the event of 
a divorce grounded on future misconduct will 
not be implied in an agreement for separation. 
Gandy v. Gandy, infra (51 L. J., P. 41 ; 7 P. I). 
77, 168 ; 54 L. J., Ch. 1154 : 30' Ch. D. 57) ex- 
plained. Jardine v. Jardine, supra. 

Order — Form of Decree.] — The order for per- 
manent alimony under 20 k 21 Yict. c. 85, s. 32, 
must be embodied in the decree dissolving a 
marriage, if such a decree has been pronounced 
and registered. Vicars v. Viem’s. 29 L. J.. Mat. 
20 . 

Any such decree in s. 32 of 20 & 21 A’'ict. c. 85, 
taken in connection with 23 & 24 Wet. c. 144, 
s. 7. must be read as the decree (absolute) which 
finally dissolves the marriage ; and therefore the 
order securing permanent alimony tn tlie wife 
under the provisions of the section ne(“d not 
form part of the decree nisi. Charles v. diaries, 
36 L. J., Mat. 17 ; L. R. 1 P. 260 ; 15 L. T 41(;. 

An order for permanent provision for a divorced 
wife, made under 20 k 21 Viet. c. 85. s, 32, must 
form part of tlie decree dissolving the marriage. 

I In making such an order the judge ordinary 
I exercises a pow’cr which could only have been 
exercised by the full court before the 23 k 24 
Viet. c. 144, and the ajipeal from the order lies, 
not to the full court, bur to the House of Lords. 
Sidney v. Sidn.ci/, 35 L. J., P. 46 ; 1^. E. 1 P. 78 ; 
13L.T. 682; 14 WMI. 317. 

Husband out of Jurisdiction.]— Where a 

hiLsband is out of the jurisdiction of the court, 
the only pow’er which the court has, in case of 
dissolution of marriage, to make pi'ovision for 
the wife, is to make an order on the husband to 
secure a sum of mouev’ to her. Ilohotlum v. 
Ilokotliani, 1 Sw. A Tr. 190 ; 27 L. J.. Mat. 61 ; 6 
W. R. 735: 

Payment of Arrears.] — The court, contrary 

to the usual practice, made an order for the pay- 
ment of ari'ears of alimony, si>ecifying the 
amount, wiiere it appeared probable that the 
husband,, wiio w^as an officer serving in India, 
w'ould be compelled by the Inflia Office to obey 
such an order. Jjonis v. LoulsAl L. J.. Mat. 19 ; 
25 L. T. 856 ; 20 W. R. 215. 

Suspension of Decree until Secured.] — A 

husband sued for a judicial seiiaration on the 
ground of his wife’s cruelty, and established his 
case. Since the cessation ’ of cohabitation the 
husband had made his wife an allowance, and at 
the hearing said he would continue it. The 
court intimated that the alio w'anee should be 
secured to the wife by tleed, and, on the husband 
objecting, suspended* the decree until its sugges- 
tion should be carried out. Dhillip \\ Phillij), 
21AV. 11,392. 

Mode of Serving Order.] — Service of an order 
for the payment of alimony is effected by show- 
ing to the party to be served an office copy of 
the order, and by leaving with him a <;o})y of it. 
PurrT, Parr and 4 Sw. k Tr. 229. 

Enforcing, as to.]— col. 858. 

Maintenance ef Children.]— A wife had an 
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income from property settled on her by the 
husband of 196?. a year. The husband had an 
income of 367?, a year. There were three chil- 
dren of the marriage who -were in the custody 
of the wife. The court, in allotting permanent 
t alimony , ordered that in addition to the 196Z. a 

I year which Ithe wife enjoyed under the settle- 

' ment, the husband should allow her 30?. a year 

for the maintenance of each of the children. 
To(U V. Todd, 42 L. J., Mat. 62 ; 29 L. T. 252. 

Husband’s Property Abroad.]— The provisions 
I of 20 & 21 Viet. c. 85, s. 32, respecting permanent 

maintenance, empower the court to order a gross 
1| Or annual sum to be secured for the benefit of 

the •wife, but not to make a direct order on the 
■husband to pay a gross or annual or other 
j, periodical sum to the wife. The qualification 

■I that the maintenance is to be for the wife “ dum 

sola et casta vixerit” is not usuallj^ inserted in 
j the order but in the deed of security. The 

* provisions of 29 & 30 Viet. c. 32, respecting the 

payment of monthly or weekly sums to the wife, 
do not apply to the case of a husband who has 
t! property abroad sufficient and available for a 

security. Per Jessel, IM.E. : An order for_ main- 
c. tenance cannot be made in the alternative for 

I’ securing a gross or annual sum of money, or else 

i; for the pajunent of monthly or \veekly sums by 

'' the husband. Medley v. Medley, 51 L. J., P. 74 ; 

7 P. D. 122 ; 30 W. IL 937— C. A. 



Undertaking by Third Party to Pay.]— The 

father of the respondent on her marriage under- 
took, in a letter to the husband, to make her an 
allowance of 100?. per annum during his life. 
Such allowance had. been paid for some years in 
one sum in a particular month of the year. The 
court refused to grant to the wife alimony out of 
her liusbandh income, which did not much ex- 
ceed her allowance, the mout h in wdiich it might 
be expected that the allowance would lie paid 
not having arrived. Taton v. Eaton and Cainj)- 
hell, L. Pi.^2 P. 51 ; 21 L. T, 733. 

Alimony — Separation Deed — Agreement by 
Wife to take Fixed Sum for Maintenance 
— Subsequent Judicial Separation on Suit by 
Wife — Maintenance — Increase of Alimony — 
Change of Circumstances.] — Where a decree of 
judicial separation is pronounced between hns- 
baiul and wife who have been living apart under 
a separation deed, which deed contains no cove- 
nant by the wife not to sue for increased ali- 
mony, but does include an acceptance by lier 
of a fixed sum for maintenance, tlie court has 
jurisdiction — if the circumstances have changetl 
so as to throw' on her an increased burden — to 
allot to her a larger allow'ance. Gandy v. Gandy 
(51 L. J.. P, 41 ; 7 P. I). 77, 168 : 54 L. J., Cli. 
1154 : 30 Oh. D. 57) explained. Judhim v. 
Jndkin,^, 66 L. J., P. 76 ; [1897] P, 138 ; 76 L. T. 
400 : 45 W. R. 567— C. A. 

Husband’s Means inquired into on application 
for Alimony pendente lite.] — When alimony 
pendente lite has once been aw'arded, no evidence 
can be given on any subsequent application for 
permanent alimony in the same suit except for 
the purpose of showing that no alteration has 
taken place in the husbaiKPs means. JBonwr v, 
Btnmr, (>() L. J., P. 35 ; [1897] P. 77 ; 76 L. T. 
168 ; 45 W. R. 304. 

Children— Education thrown on Wife.] — 


The expense thrown upon the wife of educating 
a child is a reason for increasing her alimony 
beyond the sum which she has, in an agreement 
for separation, accepted as permanent mainte- 
nance. Bishop V. Bishoj), 66 L. J., P. 69; 
[1897] P. 138 ; 76 L. T. 409 ; 45 W.,R. 567— 
C. A. 

Support of Children hy Wife.]— If the husband 
is relieved from the obligation of supporting his 
children by reason of their custody being given 
to the wife the court can increase the permanent 
alimony already given to the wife. Halligan v. 
Halligan, [1896] 1 Ir. R. 244 — C. A. 


c. Practice to Obtain. 

See Divorce Rules, 1865, rr. 81 — 94 : Rr. 1875, 

IT. 189—192. 

Discretion of Court.] — A decree nisi for disso- 
lution of marriage was made against a wife on 
the 3rd of August, 1880, and w\as made absolute 
ill due course. The wife appealed, and her 
appeal was dismissed on the 19th of July, 1881. 
On the Both of July she took out a summons 
to have permanent maintenance allow'ed her. 
Ow'iiig to her absence abroad the summons was 
not heard till December, 1882, wdien the presi- 
dent dismissed it. The w'ife appealed :— Held, 
on appeal, that as the application to the presi- 
dent was out of time, and he had exercised a dis- 
cretion under the special circumstances of the 
case, the court would not interfere with his deci- 
sion. Buhertson v. Ilohertson, 8 P. D. 94 ; 48 L. T. 
590 ; 31 W. R. 652— C. A. 

Answer. ] — A petition for an order for perma- 
nent maintenance under 20 & 21 Viet. c. 85, s. 32, 
must be presented in accordance W'ith r. 96, after 
the decree nisi and before the decree absolute ; 
and r. 98, which requires the respondent to file 
an answer to it on oath, is a binding rule with 
which tiie court w'ill not dispense except upon 
1 special grounds. The fact that it appears on 
I the face of the petition that the petitioner has a 
separate income, is not a ground on wdiicli the 
■ court W'ill dispense w'ith that rule. Charles v. 

Charles, 36 L. J., Mat. 17 : L. R. 1 P. 260 ; 15 
i L. T. 416. 

When Petition should be Piled.] — The court 
W'ill allow' a petition for permanent alimony to- 
bellied after it has made a final decree for a judi- 
cial separation. Cocell v. Cocell, 41 L. J., Mat. 
81 : L. R. 2 P. 411 ; 27 L. T. 324 ; 20 W. R. 894. 

k wife obtainetl a decree of judicial separation 
by reason of the adultery of the husband. No- 
application w'as made for alimony pending suit, 
but after the final decree had been pronounced,, 
she filed a petition for permanent alimony. The 
husband ayipeai'CiI under protest : — Held, that 
the court hatl pow'er to entertain the petition, 
and that the Imsbaiid w'as bound to answer to- 
the merits. Ih. 

The petition for such provision cannot be filed 
until after the decree nisi has been pronounced ; 
{ind the order must form part of the decree abso- 
lute. Charles v. Charles, supra. 

d. Maintenance. 

Petition for.] — A petition for permanent main- 
tenance under 20 21 Viet. c. 85, s. 32, may be 

presented at any time after the decree nisi, and 
the order for maintenance need not necessarily 
form part of the decree absolute. Bradley v. 
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JBtckUcaj^ 47 L. J., P. 53; -3 P. D. 47 ; 39 L. T. Clause.] — The court in allotting permanent 
203;^ 26 £.^831. See Divorce Rules, 1865, maintenance will not interfere with re versionary 

rr. 95 — 103; 1877, it. 204, 214,. 215. interests, except under special circimistances, 

^ where for instance it would be otherwise inipos- 

what Court Considers,] — On a question of per- sible to secure a provision for the wife. On a. 
manent maintenance, the court will consider the petition for permanent maintenance and varia- 
ability of the husband as well as the conduct and tion of settlements, after decree absolute at the 
income of the wife, not only as to the amount wife's suit for adultery and cruelty, the registrar 
but as to whether it shall make any order at all found that the respondent would come into 
for maintenance. Mateliffe v, RatcUjfe and possession, on the death of a person aged ninety 
Afidei'smi^ ^ 1 Sw. & Tr. 467 ; 29 L. J., Mat. 171 ; years, of a sum which would about double his 
7 W. R. 727. income. The wife, in addition to the income 

, . ^ ^ arising out of a fund in settlement in which she 

retition for, before Decree Nisi — Jurisdiction.] had the first interest, was entitled to a sum in 
— The efiect of s. 32 of the Matrimonial Causes reversion which would also about double her 
Act, 1 So 7, and the rules and regulations made income. The husband had brought nothing into 
under the provisions of the Divorce Acts, is to settlement, and the registrar proposed that he 
enable the court, before a decree nisi for divorce should secure to his wife a present annual pay- 
has been made absolute, to confirm the report of ment bringing up her income to a third, of the 
the registrar approving of maintenance for the joint income, and that on his reversion falling in 
wife, to order the ^ husband to secure the main- he should secure a further sum bringing up her 
tenance to the wife upon the decree becoming future income to the same proportion, taking her 
absolute, and in the meantime to restrain him reversion also into consideration. The court 
froin dealing witli his property so as not to leave refused to confirm this recommendation, but 
sufficient security. Waterliouse v. Waterhouse^ allotted the wife an annual sum equal to one- 
62 D. J., P. 115 ; [1893] P. 284 ; 69 L. T. 618— third of the husband’s present income, leaving 
C. A. the reversionary interests of both parties un- 

touched. The court also declined to insert a 
Permanent Maintenance — Post - nuptial dum sola et casta vixerit clause in the order. 
Settlement— No Express Covenant not to Sue Harrison v. Harrison, 56 L. J.. P. 76 ; 12 P. D. 
for Divorce — Order in Excess of Amount 130 ; 57 L. T. 119 ; 35 W. R. 703. col, 857. 
Allotted by Settlement.]— The wife, -who had 

obtained a decree dissolving her marriage, peti- Order for Securing Amount upon Husband’s 
tioned for permanent maintenance. By post- Property.] — A wife who had obtained a decree 
nuptial deeds, made apparently in consideration dissolving her marriage, petitioned the court for 
of the abandonment of former proceedings insti- permanent maintenance. Tiie husVaind was a 
tuted by her, she was to receive an allowance of naval officer, who, in addition to liis pay, was 
100/. a 3^ear in the event of the adultery or entitled to property in Ireland producing about 
cruelty of her husband. The husband’s income 100/. per annum. The respondent was entitled 
was 600/. a j-ear : — Held, that she was entitled, to the property under a document executed by 
notwithstanding the deed, to permanent main- his father, beginning ; ” This indenture,” with 
tenance at the rate of 200/. a year. Wilhinson the signatures of two witnesses, but no attesta- 
V. Willdnson. 69 L. T. 459. tion clause at the end, which dociimeiit was 

admitted to probate as a will. There was a clause 
Discretionary Bar — Decree Nisi — Petitioner in the will restraining him from charging or 
to secure Maintenance for Respondent, to be parting with the property. Upon a motion to 
payable dum sola et casta vixerit.] — Upon a confirm the registrar’s report, the court, holding 
petition, by a husband for divorce on the ground that the respondent’s interest in the property 
of his wife’s adultery, in which the respondent was an estate in fee simple, and tliat the re- 
couriter-charged cruelty and adultery, the jury straining clause was therefore repugnant, ordered 
found that the respondent and co-respondent the respondent to secure to the petitioner upon 
had comrnitted adultery ; that the petitioner the property in question the sum of 84/. per 
had not committed adultery, but that he had annum for her life. Corhett\. 58 L. J., 

been guilty of cruelty towards his wife. There R. 17 ; 14 P. D. 7 ; 60 .L. T. 74 ; 37 W. R. 114- 
was no finding as to whether the petitioner’s C. A. 
cruelty had conduced to the respondent’s 

adultery. The court, being of opinion that the Notwithstanding Deed of Separation.] — 
adultery of the respondent with the co-respon- wife, by a deeel of separation, agreed to accept 
dent was not brought about by the petitioner’s certain sums as a provision for her support, and 
cruelty, exercised its discretion under the Matri- not to sue her husband for any further main- 
monial Causes Act, 1857, s. 31, by pronouncing tenance. Subsequently, having discovered that 
a decree nisi, at the same time directing that he had been guilty of incestuous adultery, she 
the decree should not be made absolute unless obtained a decree for dissolution of the mar 
the petitioner secured to his^wife, by deed, an riage : — Held, that, notwithstanding the deed 
allowance of 36/, a year foi^her inaintenance. she was entitled to the usual order for permanent 
The court further ordered that the deed should maintenance. Morrall v. J/nrr«//, 50 L. J., I 
contain a clause, providing that the allowance 62 ; 6 P. D. 98 ; 47 L, T. 50 ; 29 W. R. 897. 
to the wife should onlv be payn^ble so long as 
she should remain chaste and unmarried. Bad- Wife Petitioner— Injunction to Restrain Hus 

lain V. BadJiam and Gorst (62 L. T. 663) band from Dealing with Property till Order 
followed; Lander A. La/nder ([1891] P. 161) complied with. ]— Where a husband was ordered 
distinguished. Edwards v. Edwards, 63 L. J., to secure a lump sum of money for the permanent 
P. 62^ [1894] P.33; 70 L. T. 39. maintenance of his wife, who had obtained a 

decree absolute for the dissolution of her marriage 
Reversionary Property — Dum casta et sola the court, following v. (17 L. T. 9), 
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also granted an injunction restraining the hus- 
band from dealing with < certain of his pro- 
perty until such order had been complied with. 
Newton T. Newton^ 65 L. J., P. 15 ; [1896] 
P.36. 

Voluntary Allowance of Husband — Bisso- 
lution on Wife’s Petition.] — wife obtained 
a dissolution of her marriage, and subsequently 
petitioned for permanent maintenance. The 
registrar reported that the husband was in debt 
to the amount of nearlj’^ 20,000/., and that he 
was without means, with the exception of an 
allowance of 60/. a month, paid to him by his 
brother as long as he resided out of England. 
The report concluded by recommending that the 
husband be ordered to pay his wife 15/. a month 
by way of permanent maintenance : — Held, that, 
though the allowance of 60/. a month was 
voluntary, it might nevertheless be treated as 
income for this purpose, and that the registrar’s 
report must be confirmed wnth costs against the 
co-respondent. Havllund v. Jlaviland (32 L. J., 
P. 67 ; 3 Sw. & Tr. 114) commented on. 
Bonmr v. Bo7tsor, 66 L. J.. P. 35 ; [1897] P. 77 ; 
76 L. T. 168 ; 45 W. E. 304. But see d/m v. 
MosTf and Bush, 15 W. E. 532. 

Amount — Basis of Calculation of Amount to 
he Secured,] — A decree absolute having been 
made for dissolution of a marriage on the ground 
of the husband’s cruelty and adultery, and the 
custody of the children having been given to the 
wife, the proper basis of calculation of the sum 
to be secured by the husband for his wife’s main- 
tenance is the amount the husband could draw 
out of his business without his partner’s consent, 
and not the amount of the husband’s share of 
profits, IBmhury v. Ha/ihurtf, 63 L. J., P. 105 ; 
[1894] P. 315 : 6'E. 591 : 70 L.T.569 ; 42 W. E. 
434—C. A. 

Biscretion of Court.] — A decree for dis- 
solution of marriage tvas granted on the wife’s 
petition, the husband having been guilty of 
adultery and aggravated cruelty. The court, in 
making an order for permanent maintenance, 
directed that the husband should secure to the 
petitioner a sum equal to one-third of his ascer- 
tained income, and refused to confine the opera- 
tion of the order to such period as the petitioner 
remained unmarried. Lister v. Bister, 15 P. D. 
4 ; 38 W, E. 81— C. A. 

Where a wife, wEo had obtained a decree of 
dissolution of marriage, had no fortune, and her 
husband had some, and also trading profits, 
neither large nor certain, the court considered 
that the wife wms entitled to a maintenance 
only, and ordered that the husband should se- 
cure to her an annuity of 100/. for the support 
of herself and her daughter, payable so long as 
she should remain chaste and unmarried^ to 
be ]:educed to 80/. if the daughter should die or 
marry. II). 

Ill exercising the power of ordering a husband 
to niake a provision for his wife w^ho has ob- 
tained a <lecree of dissolution of marriage, the 
court will generally be guided by the principles 
laid down in the above case, where a husband 
was ordered to secure to the wife, so long as she 
should remain chaste and unmarried, an annuity 
sufficient to maintain her. There may, however, 
he circumstances wffiich would justify the court 
in ordering a more liberal provision to be made 
for the wife. A wife having obtained a decree 


of dissolution of marriage on the ground of 
adultery and desertion, the court, taking into 
consideration the conduct of the parties and 
other circumstances, ordered the husband to 
secure to her the payment of 2,000/. absolutely. 
Morris v, Morris, 31 L. J., Mat. 33. 

Where a wife had obtained a decree of judicial 
separation, and the court had ordered that she 
should have the custody of three children all 
under seven, alimony pendente lite having been 
allotted on the presumption that the husband’s 
income was 400/. per annum, the court allotted 
to the wfife 160/. per annum as permanent ali- 
mony ; 100/. for herself, and 20/. per annum for 
each of the children, ^^^lild(m v. Wliildon, 2 
Sw. & Tr. 388 ; 30 L. J., Mat. 174 ; 5 L. T. 138. 

The wfife during the coverture became entitled 
to a small estate of inheritance. On the disso- 
lution of the marriage on her petition, by reason 
of the husband’s adultei'y and cruelty, the court 
ordered that he should ]:jay to the wufe an an- 
nuity to the amount of two-thirds of the rents, 
and secure such an annuity on the property. 
George v. George, 38 L. J., Mat. 34 ; 20 L. T. 
232. 

When the court pronounces a decree of disso- 
lution of marriage at the suit of a wife, it wdll, 
if the circumstances permit, order the husband 
to secure her a permanent maintenance, on the 
principle, as to amount, of perinanent alimony 
on a decree of judicial separation. Sidney v. 
Sidney, 4 Sw. &‘Tr. 178 ; 34 L. J., Mat. 122 ; 11 
Jur. (k.S.) 815 ; 12 L. T. 826. 

Wife in Fault.] — On a decree nisi for 

dissolution of marriage on the groniid of the 
adultery of a wife, wffio on her marriage had a 
fortune of 1,678/., which was not settled, but 
was received by the husband, the court ordered 
that the husband should settle 1,()()0/., upon 
trust, that the interest be applied for the benefit 
of the wife so long as she conducted herself 
properly and remained unmarried, and that upon 
her interest ceasing the fund should be held in 
trust for the children of the marriage in equal 
shares, and that 1,000/. damages awarded against 
the co-respondent, should be paid to the husband 
in lieu of the sum he wmuld have to settle, and 
that the decree should be suspended until the 
settlement slrould be made. Bent v. Bent and 
Footman, 2 Bw. & Tr. 392 ; 30 L. J., Mat. 175 ; 5 
L. T. 139. 

On a decree of dissolution by reason of the 
wife’s adultery, she having, under a marriage 
settlement, the interest after her husband’s death 
of 10,000/., and a right to dispose of one-fifth of 
that sum, the court directed the husband to 
secure her an annuity during his life of 150/., 
quamdiii casta vixerit, on condition of her giving 
up the right to dispose of the 2,000/. ; and 
directed the damages assessed against the co- 
respondent to go, first, in payment of the wife’s 
costs ; seconcEy, in payment of husband’s ; and 
thirdly, any surplus in satisfaction of the annuity 
to the wife. Keats Keats and Montezmna, ! 
Sw% & Tr. 334 ; 28 L. J., Mat. 57 ; 5 Jur. (N.s.) 
176; 7W. E. 377. 

Whether special circumstances are required to 
induce the court to give permanent alimony to 
a wife against wffiom a decree for dissolution is 
made, and who has no means of support, qusere 
Bobeo^tson v. Bobe)‘tso7i, 8 P. I). 94 ; 48 L. T. 
590 ; 31 W. E. 652. 

Power of Wife to Assign or Release.] — 
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Where a decree for dissolution of marriage has 
been made and the husband has been ordered, 
under s. 32 of the Matrimonial Causes Act, 1857, 
to secure an annual sum to the wife, she can 
release or alienate it. A decree for dissolution 
of marriage haying been made on a wife’s 
petition, an order w'as made directing her hus- 
band to secure to her on certain property the 
sum of 90L per annum, payable monthly, as 
permanent maintenance, and directing him to 
execute an assignment of the property to secure 
that sum. agreement between the parties 
the deed was not executed, and after several 
payments had been made under the order the 
wdfe by deed released her husband from further 
payments in consideration of a gross sum then 
paid to her : — Held, that, although monthly pay- 
ments were directed, the order was made under 
s. 32 of the Matrimonial Causes Act, 1857, and 
that the wife had power to release the husband. 
Held also, that, although the deed of assignment 
had not been executed as directed, the court had 
no jurisdiction to direct the order to be perfected 
now by the execution of the deed. Malelurean 
V, Malcluroan^ 77 L. T. 474 — C. A. 

An allowance ordered by the court under s. 1 
of the Matrimonial Causes Act, 1866, to be paid 
by a husband for the maintenance of a divorced 
wife is personal to the wdf e, and cannot be assigned 
or released by her without the sanction of the 
court. Watliim v. Watlilns^ 65 L. J., P. 75 ; 
^1896] P. 222 ; 74 L. T. 636 ; 44 W. B. 677— 

Per Lind ley, L.J. : A divorced wife may re- 
lease, and perhaps assign, her right to arrears of 
such an allowance, but she cannot prospectively 
deprive herself, or be deprived, of her right to 
enforce payment of it in the future. II). 

Accumulated Arrears — Enforcing Payment 
of.] — Semble, the object of the allow'ance being 
to provide maintenance for the divorced wife, 
and not to enable her to make accumulations, 
the court will not, if she alkwvs it to fall into 
arrear, allows her to enforce payment of arrears 
for several years. Ih. 

■ Charging Order — Solicitor — Costs.] — sum 

secured to the wife on a dissolution of marriage 
under s. 32 of the Divorce Act, 1857, is not 
alimony, and is property in respect of which the 
court has jurisdiction to grant the wife’s solicitor 
a charging order for costs under s. 28 of the 
Solicitor Act, 186U : but the court will not 
grant such an order unless the solicitor make out 
a primd facie case of inability to obtain payment 
in any other wuay. Harrison v. Ilarrlson, 58 
L. J., P. 28 ; 13 P.‘D. 180 : 60 L. T. 39 ; 36 W. B. 
748— C. A. 

e. Dum Sola et Casta Clause. 

“Bum Sola” Clause— Discretion of Court] — 

The court in making an order, upon a decree for 
dissolution of marriage, that the husband shall 
pay to his wife an annual sum of money for her | 
permanent maintenance, has, under 20 21 

Viet. c. 85, s. 32, an absolute discretion, according 
to the circumst ances of each case, either to order 
the payment during the wdiole of her life or so 
long as she remains unmarried. Lister v. Lister^ 
15 P. D. 4; 62 L. T. 90— C. A. 

An order for permanent maintenance may be 
made containing a -‘dum sola ” clause without 
the addition of “ et casta.” Smith- v. Smithy 67 
L. J., P. 54; [1898] P. 29. 


“Bum Casta” Clause.] — The petitioner ob- 
tained a decree nisi on the ground of his wife’s 
adultery, but at the time of pronouncing the 
decree, the learned judge intimated that an 
allow^ance must be made by the petitioner to his 
wife. The solicitors for the petitioner and re- 
spondent settled an agreement, wiiich was signed 
by both the parties. One of the terms in the 
agreement ivas that the allowance should con- 
tinue so long as the respondent should remain 
chaste and unmarried. The court, wiiile ex- 
pressing disfavour with the dum casta clause, 
made the decree absolute. Weller v. Weller, 
63 L. T, 263. 

“Dum sola et casta” Clause.] — There is no 
rule that a ‘'dum sola et casta” clause ought, in 
the absence of special circumstances, to be in- 
serted in an order for maintenance under 29 &: 30 
Viet. c. 32, s. 1. The court has a discretion to 
insert or omit the clause upon consideration of 
the facts of the case. Wood v. Wood, 60 L. J'., 
P. 66 ; [1891] P. 272 ; 64 L. T. 586— C. A. 

Where the parties had lived apart for many 
years, and the husband ultimately obtained a 
decree nisi for a dissolution of his marriage ou 
the ground of his wife’s adultery, the court 
refused to make the decree absolute until the 
husband had made provision for his wife’s main- 
tenance, and refused to order the insertion of a 
‘Vlimisolaet casta” clause into the oivler for 
such maintenance. Lander y. Lander. 60 L. J., 
P. 65 : [1891] P. 161 ; 64 L. T. 120 39 W. W 
416 ; 55 J. P. 152. 

See also Harrison v, Harrison, col. 854 ; 
Saunders v. Saunders, col. 809 ; Bradley v. 
Bradley, col. 1014 ; and Kettleicell v. Kettlemell, 
[1898] lb 138— C. A. 

The clause is usually, in case of maintenance, 
inserted in the deed of security, not in. the order. 
Medley v. Medley, col. 851. 

Adultery of Wife — Cruelty of Husband not 
Conducing to.] — Upon a petition by a liushand 
for divorce on the ground of his wife’s adultery, 
wiiere the jury found adultery by the wife and 
cruelty by the husband, but not conducing to 
the adultery, the court in granting a decree nisi 
ordered the husband to secure his wife an 
allowance of 36/. a year for her maintenance, 
but pa.yable only so long as she should remain 
chaste and unmarried. Badliam v. Badharn and 
Gorst (62 L. T. 663), follow^ed. Lander v. 
Lander, supra, distinguished. Edwards v. 
Edwards, 63 L. J., P. 62 : [1894] P. 33 ; 70 L. T. 
39. And see Morris v. Morris, 31 L. J., Mat. 
33, and cols. 784 — 6. 

f. Enforcing Order. 

Attachment (see Divorce Rules, 1865, rr. 110 
— 112 ; Br. 1877, r. 203).] — A decree having been 
made absolute for a divorce on the wife’s peti- 
tion, the liusbaiul, as part of the final order, wvas 
directed to pay a permanent maintenance to his 
wife at the rate of 200/. a year ; — Held, that 
the court had no powder to grant an attachment 
against the husband for non-payment of aiTcars 
of the annuitv due under the order. Be Lossy v. 
Be Lossy, 15 P. D. H5; ()2L.T.704; 38 W. B.511. 

An application for an attachment against 
a husband for non-payment of alimony and 
costs should be made in one motion. The 
costs for two motions will not be allowed 
against the husband. Watts v. 4 I8w\ & 

Tiv 274 ; 31 L. J., P. 29. 
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By Attachment of Rents.]— A feme covert 
who has obtained a decree in the ecclesiastical 
court for a divorce a mens^ et thoro, and for 
permanent alimony, may attach the rents of her 
freehold, for which her husband could distrain. 
CarpeMer v. Carpenter^ 2 Hog. 64. 

Appointment of Receiver.]— The probate and 
divorce division ordered a husband, against whom 
It granted a divorce, to pay alimony. The di- 
vorced wife brought an action in the chancery 
division against her late husband and the trustees 
of a post-nuptial settlement made by him during 
. the continuance of a former marriage, to enforce 
payment of arrears, and recurring payments of 
alimony, by the appointment of a receiver of his 
life interest under such settlement ; — Held, that 
she was entitled to the appointment of a receiver, 
and that the court would not take into considera- 
tion the injury done to the children of the former 
marriage, by depriving their father of his power 
to consent to their advancement out of the 
settlement funds. Oliver v. Limtlwr. 42 L. T. 
47; 28 W. E. 381. 

Husband dissipating Property.]— If a divorced 
husband is dissipating his property, or putting 
it out of his power, a court of equity will grant 
an injunction and receiver to protect it for the 
benefit of the former wife. Sidney v. Sidney, 17 
L. T. 9. And see Kewton v. Kemtotu 65 L. J., 
P. 15 ; [1896] P. 36. 

Sequestration.] — The court made an order on 
the respondent for payment of permanent ali- 
mony at the rate of 110/. per annum, so long as 
he was in receipt of a rent-charge of 400/. per 
annum (his only source of income), the trustees 
of which had a discretionary power to refuse pay- 
ment, in which event it enured to the benefit of 
the tenant for life. The respondent had prior to 
the date of the oixler become a bankrupt, but the 
trustees had nevertheless continued to pay him 
the rent-charge, and he had failed to comply 
with the order of the court. The court (the 
respondent and trustees opposing) directed a 
sequestration in general terms to issue against 
the ])ropertyof the respondent. Clint nn v. Clin- 
ton, L. E. 1 P. 215 ; 14 L. T. 257 ; 14 W. E. 54.5. 

Indian Officer’s Pension.] — The pension 

of an officer in the Indian army is not liable to 
sequestration for payment of costs and permanent 
maintenance, liireh v. Birch, 52 L. J., P. 88 ; 8 
P. D. 163 ; 32 W. E. 96. 

Civil Service Pension — By Sequestration.] 

— The court in enforcing payment of alimony , 
and costs will authorise sequestrators to receive i 
portions of a civil service pension. Sannom. v. ! 
Sanmm, 48 L. J., P. 25 ; 4 P. D. 69; 39 L. T. ' 
642 ; 27 W. R. 692. 

He exeat regno, as to,]— See col. 843. 

Husband’s Bankruptcy — Proof on Estate.] — 

An order for permanent alimony made until 
further order under the terms of the 29 Viet. c. ; 
85, s. 1, is not an annuity which can be valued 
and proved in bankruptcy. Prescott v. Prescott, 
20L. T. 331. 

'‘Future Debt or Liability.”]— A liability 

to pay alimony in weekly sums by an order made 
in divorce under s. 1 of 29 & 30 Viet. c. 32, is 
not “a future debt or liability” provable in 
bankruptcy under the Bankruptcy Act, 1883, 


s. 37, sub-s. 3 ; and, notwithstanding the bank- 
ruptcy of the person liable, payment may be en- 
forced as of a debt due in pursuance of an order 
of a competent court under s. 5 of the Debtors 
Act. lAntoriY. Linton, 54 L. J., Q. B. 529 ; 15 
Q. B. D. 239 ; 52 L. T. 782 ; 33 W. E. 714 ; 2 
Morrell, 179 ; 49 J. P. 597— C. A. 

Arrears accrued after Receiving Order.] 

— Arrears >ot alimony payable under an order of 
the divorce division of the high court, which have 
accrued due after the date of the receiving order 
and before proof, are not provable in bankruptcy, 
Hawhins, In re, Haiohins, Ex pent e, [1894] 1 Q, 
B. 25 ; 10 E. 29 ; 69 L. T. 769 ; 42 W. E. 202 ; 1 
Maiison, 6. 

Per Vaughan Williams, J. : Whether such in- 
stahnents accrued due before or after receiving 
order. Ih. 

Arrears before Receiving Order— Commitment 
— Proof in Bankruptcy.] — Arrears of alimony, 
under an order of the divorce court, which have 
accrued before a receiving order has been made 
against the husband, do not constitute a debt 
provable in bankruptcy hj the wife ; but as 
such arrears constitute a debt enforceable under 
s. 5 of the Debtoi’S Act, 1869, a committal order, 
on proof of means, is good. Xerr v. Jierr, 66 
L. J., Q. B. 838 ; [1897] 2 Q. B. 439 ; 77 L. T. 
29 ; 46 W. E. 4(,) ; 4 Manson, 207. 

13. Proceedings. 

See Eules and Eegulations of 1865, 1875, made 
under the Divorce Acts, it. 1 — 3, 34 — 38, 56 — 61. 

a. Petition, 

General Rules — Power of Judge.] — Since 23 & 
24 Viet. c. 144, s. 1, the judge ordinary has power 
to make and to alter or revoke rules and orders 
concerning the practice and procedure of the 
court, without the concurrence of the other 
judges. Charles v. Charles, 36 L. J., Mat. 17 ; 
L. E. 1 P. 260 ; 15 L. T. 416. Wilson v. Wilso 7 i 
and Howell, 41 L. J.. Mat. 1 ; L. E. 2 P. 341 ; 25 
L. T. 600 ; 20 W. E. 125. 

^ Entitling Petition.]— A petition for dissoln- 
tion of marriage should be addressed to the court 
for divorce and matrimonial causes. Evans v. 
Evans, 1 Sw. ck Tr. 78 ; 27 L. J., P. 31 ; 6 W. E. 
356. 

Pleadings should be Short.]— All pleadings 
should be as short as is consistent with alleging a 
legal ground for the prayer. The respondent 
may apply for further specification, if necessary, 
Suyyate v. Snyyato, 1 8w. & Tr. 489 ; 28 L. J., 
Mat. 7 ; 5 Jiir. (N.s.) 127, and see Eules (186.5), 
34 — 38. 

Domicil.] — It is not absolutely necessary that 
the question of domicil should he raised by the 
pleadi]]gs. The court may allow the question to 
be raised at the hearing if the evidence then 
adduced points to a doubt as to the court’s 
jurisdiction. Parkinson v. Parkinson, 69 L T 
53. See col. 730. 

Consolidation of several Petitions.]— If it is 

expedient to bring before the court acts of adul- 
tery alleged to have occurred after the date of 
the original petition, a supplemental petition 
should be filed for the purpose ; and on the pre- 
liminary proceedings being completed the two 
petitions will be consolidated. Borham v. Bor^ 


i;:. 
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7mm and Brown^ 40 L. J., Mat. 6 ; L. E. 2 P. 
193 ; 23 L. T. 600 ; 19 W. E. 215. 

Second Petition for same Ground of Eelief.] — 

A wife filed a petition for a dissolution of mar- 
riage on tlie ground of adultery, coupled with 
desertion and cruelty. The case was tried before 
the 22 & 23 Viet. c. 61, which renders the wife 
competent to give evidence of desertion and 
cruelty. The court refused to dissolve the mar- 
riage, on the ground that there was not sufficient 
evidence of desertion and cruelty, but pronounced 
a decree of judicial separation on the ground of 
adultery. After 22 & 23 Viet. c. 61, she applied 
for leave to file a second petition for a dissolution 
of marriage containing the allegations that she 
had before failed to establish. The judge ordi- 
nary granted leave, but expressed a strong opinion 
that the full court would refuse to rehear the 
case. Bevan v. Bevan^ 4 Sw. & Tr. 265 ; 29 L. J., 
P. 45. 

Amended Petition — Advertisement. ] — Where 
a respondent is cited by advertisement, and leave 
to amend the petition is afterwards granted, the 
amended petition need not be advertised. Smith 
V. Smith, 3 Sw. & Tr. 216 ; 32 L. J,, Mat. 145 ; 

9 L. T. 118. See Divorce Eules, 1865, r, 187. 

Ee«serving.] — If a respondent, mis- 
named in a petition, has been served, but has 
not appeared, the petition, when amended, must 
be re-served. Msch 'v.IOseh, 33 L. J., Mat. 115. 
And see r. 39. 

Delay in Presenting Petition.]— Where “un- 
reasonable delay in presenting the petition” is 
the ground for seeking to rescind a decree nisi, 
the question for the jury is whether the petitioner 
knew, or had reason, to believe, that the respon- 
dent had been guilty of adultery two years or 
more before presenting his petition. Brougham 
V. Brougham,, 64 L. J.. P. 125 ; [1895] P. 288 ; 
11 E. 667. 

Delay in objecting to Porm of.] — After a 
petition had been served upon a respondent, his 
solicitor on two occasions applied to the judge 
in chambers for further time to file an answer, 
and both applications were granted : — Held, that 
it was too late afterwards to take objection to 
the form of the petition, and to ask that certain 
paragraphs of it should be struck out. Hep- 
wortfb V. Hepmorth, 30 L. J.. Mat. 215 ; 6 Jur. 
(N.s.) 831. 

Petitioner’s Adultery admitted in Pleadings.] 

— Where a petitioner in his pleadings admitted 
that he had been guilty of adultery and pleaded 
condonation by the respondent, the court allowed 
the case to go to the jury. Boucher v. Boucher, 
1 E. 494 ; 67 L. T. 720. ' 

Estoppel — Cross Petitions — Decree Nisi on 
Wife’s Petition — Collusion — Intervention of 
Queen’s Proctor — ^Eescission of Decree — Second 
Suit by Husband.] — A verdict of cruelty and 
adultery against a husband upon a wife’s petition 
in the divorce court for dissolution of marriage, 
followed by a decree nisi which is afterwards 
rescinded on grounds dehors the verdict and 
wholly unconnected therewith, is conclusive 
evidence of the husband’s guilt in a subsequent 
suit between the same parties, where the hus- 
band seeks similar relief against the wife. But- 
ler V. Buitler, 63 L. J., P. 1 ; [1894] P. 25 ; 1 E. 
535 ; 69 L. T. 545 ; 42 W. R. 49— C. A. 


Signature of Petition — Leave to present Peti- 
tion verified by Affidavit of Petitioner’s Solicitor 
— Practice — Evidence by Affidavit.] — ^Where a 

husband, desirous of petitioning for a dissolution 
of marriage, was in permanent employ abroad, 
and the adultery was committed during his 
absence, the court allowed an unsigned petition 
verified by the affidavit of his solicitor to be 
j presented, but ordered a copy signed by the 
petitioner and verified by his own affidavit to be 
filed as soon as practicable. The court subse- 
quentl}’’ gave leave to prove at the trial the 
domicil, marriage, cohabitation and separation 
by affidavit. Hohson. B,v parte, 6 E. 661 ; 70 
L. T. 816. 

Interim Receiver — Wife's Petition — Arrears 
of Alimony — Costs Unpaid — Ex parte Applica- 
tion.] — Where money W'as due to the wife for 
arrears of alimony and taxed costs, and her 
husband had a bill of sale on his furniture, the 
court, on an ex parte application, appointed a 
receiver of the amount said to be standing in 
the hnsbamTs name at his bank over the next 
motion day. and limited to the amount stated 
in the affidavits. Angli.ss v. Augliss. 1 II. 532 ; 
69 L. T. 462. 


Molestation — Husband Refusing to Leave 
Wife’s House — Injunction.]— Where the moles- 
tation alleged by the petitioner in a divorce suit 
is that the husband rehises to leave the house of 
the wife, the court will grant an injunction. 
Nort}Lledge \\ Xortliledge,% ll, 660 ; 70 L. T. 815, 

Change of Solicitor.] — When an order has been 
made for the change of the attorney in a suit 
the order must be drawn up and filed in the 
registry before any step can be taken by the 
neW' attorney. Grice v. Grlcc and .Penfoli, 32 
L. J., Mat. 134. 

Petition Alleging Adultery.] — A petition for 
a divorce on the ground of adultery must allege 
adultery in distinct terms. Amhler v, Anihler 
and Houghton. 32 L. J.. Mat. 6 ; 7 L. T. 299 ; 11 
W. R. 111. 

Adultery wfill not be inferred from bigamy 
alone being alleged in the petition. Bonaparte 
V. Bonaparte, 65 L. T. 795. 

It is not sufficient that the petition alleges in- 
formation and belief of the petitioner that the 
respondent has committed adultery. SplMmry 
V. Spihhury. 3 S. A T. 210 ; 32 L. J.. Mat. 126 ; 

9 L. T. 23. 

A petition alleged that the respondent and the 
co-respondent had been living and cohabiting 
together, but contained no specific charge of 
adultery. Neither the respondent nor the co- 
respondent appeared : — Held, that the allegation 
was insufficient, and leave to amend was refused 
at the hearing. Forman v. Forman and Dames, 
32 L. J., Mat. 80 ; 11 W. E. 401. 

Allegations of adultery, cruelty, or misconduct, 
wdthout specifying particulars, are bad. Wind- 
ham V. Windham and Giuglmi, 32 L. J., Mat. 
89 ; 9 Jur. (N.s.) 82. 

A general allegation of adultery, not specifying 
person, place, or time, is bad, and will be struck 
out. Porter v. Porter and Jagqard, 3 Sw. tfe Tr, 
796 : 33 L. J., Mat. 207 ; 13 W. E. 108. 

A petition by a wife for a judicial separation, 
on the ground of adultery, contained a paragraph 
alleging that the husband had had two illegiti- 
mate children, the issue of an adulterous con- 
nection, born on certain specified days ; — Held, 
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that the paragraph was objectionable, as plead- ration, proof of cruelty previously to desertion 
ing mere evidence, and should be struch out. will not be admitted, even to explain^ a subse- 
Mathon v. Matuon, 29 L. J., Mat. 80. quent refusal on the part of the petitioner to 

On proof of petition for dissolution of mar- return to cohabitation. Brookes v. Brookes, 1 
riage by reason of the adultery of the wife, some Sw. & Tr. 326 ; 28 L. J Mat. 38. 


evidenceshouldbe given of the conduct of the bus- A petition for dissolution ot mariiage b} 
band towards the wife previously to the adultery, reason of the husband’s adultery and desertion 

_ . . i ™ I". T 1 . J . . l-.T- i-i /if OTT/iL. 


and what care he took of her. Boddingtorb v. was directed to be amended by a distinct aver- 
BocUington, 27 L. J., P. o3. Aad see col. 735. ment of the fact of desertion ; some statements 
' ’ ^ _ of circumstances in such a petition may be neces- 

With Persons Unknown — Striking out g^ry, but evidence should not be pleaded. Pyna 

Allegations— Undefended Suit.]— Where a peti- y. Pgne, 1 Sw. & Tr. 80 ; 6 W. R. 507. And see 


tion in an undefended suit contained allegations col . 7 1' 
of adultery with two co-respondents, and also 
with two unknown persons, the court ordered the For 


For Reversal of Becree of Judicial Separa- 


para^raphs of the petition referring to the two tion.]— A petition for the reversal of a decree 
unknown persons to be struck out. Peacock v. of judicial separation, under 20 ck 21 Viet. c. 85, 
Peacock, G R. 656. And see col. 923. s. 23, on the ground that it w^'as obtained in the 

petitioner’s absence, is good on demurrer, 


Alleging Cruelty.] — In a petition asking foi although it alleges personal service on the peti 
relief on the ground of cruelty, acts sufficient to j^jQ^er of the citation in the judicial separatior 
establish legal cruelty should be alleged. word “ absence ” means non 


il separation 
means non- 


gate v. Snggate, 1 Sw. & Tr. 489 ; 28 L. J., Mat. 7. appearance in the suit, and not absence without 
A petition, alleging that on the 26th day of knowledge of the suit. PhllUps v. 


July, 1848, and other days between that day and 35 l. J., Mat. 70 ; L. R. 1 P. 169 ; 14 

the‘24th of July, 1858, the respondent was guilty T. 604 ; 14 W. R. 902. 

of cruelty to the petitioner, is not sufficient, but lg sT_iffi:cient in such a petition to allege 
such acts should be specified as, if proved, would the non-appearance of the petitioner, but 

constitute cruelty. Ih. ^ ^ the petition must further set out the cause of his 

But the precise date of the commission of such non-appearance, and must also state circum- 
acts need not be alleged. Ib. _ stances tending to show that the decree was 

It is not necessary that every chargiug para- -yyj.Qng on the merits, Pb. 


graph in a petition by reason of cruelty should * , , ^ ^ mt 1 i: t, 

allege a fact or facts on which, if proved, the Brought by Lunatic.]— The lunacy ot a hus- 

court couhl found a sentence. Some allegations band or wife is not a bar to a suit by the corn- 


short of this are admissible, as showing the mittee for the dissolution of the lunatic’s mar- 
habits and animus of the party charged. Leete riage. _ Such a suit may be instituted by the 


Y. Leete, 2 Sw. & Tr. 568 ; 31 L. J., Mat. 121 ; 
6 L. T. 507. 


committee of the estate of the lunatic. Baker 
V. Baker, 49 L. J., P. 49 ; 5 P. D. 142 ; 42 L. T. 


Allegations of actual violence, however general 332 ; 28 W. R. 630. Affirmed, 49 L. J., P. 83 ; 6 


as to time and place, can only be met by a sum- 
mons for particulars. Ih. 


P. D. 12 — C. A. See Divorce Rules, 1875, r. 196. 
The committee of a lunatic may maintain a 


A petition for judicial separation on the ground suit for judicial separation, on the ground of the 
of cruelty should specify all the acts of the re- adultery of the wife of the lunatic. Woodgate 
spondent intended to be relied on as consti- v. 7h7/^o?', 2 Sw. &; Tr. 512 ; 30 L. J., Mat. 197 ; 5 
tilting cruelty. Goldneg v. Goldney, 32 L. J., L. T. 119. 


Mat. 13. xi A. ,1 . ■ . . „ -1 Brought against Lunatic.] — A suit for dissolu- 

A geneia a tga^ion, la - c u ^1.? ] ^ V tion of marriage cannot be maintained against a 

time the resiiondent committed divcih acts ot . y-j 7 c*,,.- rii-, '*7 . 01 

.,,,1 i. f,... thnt lunatic. BawdeiiY.Bawdim,2^^-^1}'-i}:i 


cruelty,” is batl, and is grnund for an order that 


the petition be amended by specifying such acts, - 
but not for an order that particulars of the acts 


L. J., Mat. 94 ; 8 Jur. (N.S.) 157 ; 6 L. T. 27 ; 


of cruelty be given. Ib. 

A petition, which concluded with a prayer of 
judicial separation by reason of the husband’s 
cruelty, and also for the custody of the children, 


containing a paragraph chargiug the husband •„ „ i i ■ -x' • i, i i i 

with cru&T to the kildi-enT-Helct, that the adiilteiy of his wife, is ateolutely 

fn fi.n entitled to a dccrec dissolving the marriage, un- 


Where such a suit has been instituted, the 
court refused to appoint a curator ad litem to 
the respondent in order to enable the petitioner 
to proceed with the suit. Ih. 

By 20 & 21 Viet. c. 85, s. 31, a petitioner, upon 


wo questions of crueltv to the wdfe and cruelty enuiiea ro a aecree m.«uLvmg uiu xuaiiiagf., uu- 
0 the children cannot" he mixed up together ; less^oertam acts mentioned therein are proved 


that cruelty TO the wife must be established ag^^nst him. In a case m which the wife wms 
before the court can entertain the question of to have become lunatic before 

tV-ip r.nstndv nf thp. p.hilrlvpii • that, nonsfi- institution of the Suit, and had iCmained in 


the iinal custody of the children ; that, conse- 
quently, miscoiK liict to the children, unless in the 


-Held, that such lunacy was no 


presence of'the mother, should nor/be alleged in ground for staying the proceedings, not being 
the petition, but shonhl bo proved afterwards, withm the exceptions ot the above section. .Vor- 
if necessary, by affidavit. HuijffiiU v. Huggate, 1 

Sw. & Tr. 48!l ; 28 L. J., Mat. 4(5 ; 3 Jur. (H.s.) 127. «. L. (Sc.) 3(4 , 30 L 1 bp , 23 M . h 12 


Ci-uelty may consist in the aggregate' of the . A jury liaving found that the respomlent was 


acts alleged in a petition, and %aoh paragi'aph m such a state of mind as to be unfit to 

. . ^ 1 . /lO thA nAt.TTirvTl AT’ T.A insrT’nPT, CITT fl.t.T AT’TT ATT- 


neednot. allege an independent act Of cruelty suffl- Repetition cir to histruiit pt ptomey for her 


ciontin itself to warrant the relief sought. 6free>i clefenoe, an order was made^ that no further pro 


v. Green. 33 L. J., Mat. 04. M«(f col UO. ceedlngs stould be token in the suit until pe 

recovered her mental capacity. After a period 
Alleging- Besertion.] — When a petition alleges of two years, and on evidence that she was not 
esertion only as the ground for judicial sepa- i likely to recover, the court, on the application of 


desertion only as the ground for judicial sepa- 
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the petitioner, dismissed the petition, so as to 
afford him an opportunity to appeal against the 
order. Mordaunt v. Mordannt^ Cole and JoJm- 
smie, 41 L. J., Mat. 42 ; L. R. 2 P. 382 : 26 L. T. 
812; '26 W, R. 553. 

Suing In Form4 pauperis.]— The rule laid' 
down in Carson v. PiakersfiiU (14 Q. B, D. 859), 
that a successful plaintiff suing in forma pauperis 
in an action tried before a judge and jury is 
entitled upon taxation, as against the defendant, 
to costs out of pocket only, applies to the case of 
a pauper petitioner in the divorce division as 
against a co-respondent. Blohardson v. Richard- 
son, 64 L. J., P. 119 ; [1895] P. 346 ; 11 R. 663 ; 
73 L. T. 135 ; 44 W. R. 102— C. A. 

Assignment of Counsel.]— A person suing 

in forma pauperis, to whom counsel has been 
assigned, cannot appear by other counsel until 
there has been a renunciation, or a new assign- 
ment, or the party has been dispauperised. 
Hamer v. Boreliam, 1 Sw. & Tr. 26 ; 27 L. J., P. 
107. Atul see Divorce Rules, 1865, it. 25 — 27, 
208 — 211, and Rules of 1880, rr. 208 — 211. 

Custody of Children.] — If a petitioner claims 
the permanent custody of the children, a prayer 
to that effect should be inserted in the petition. 
Seymour v. Seymour, 1 Sw. k Tr. 332. 

b. Citation. 

See Divorce Rules, 1865, rr. 8, 9. 

Address Unknown.] — When the address of a 
respondent is unknown, he may be described in 
the citation as late of the last known place of 
his residence. Forster v. Forster, 32 L. J., Mat. 
134. 

Uame of Respondent Misspelt.] — If the name 
of a respondent is misspelt in a citation, and 
there is no appearance, the court will not order 
that service of such citation shall be deemed 
sufficient, but a fresh one must be extracted. 
Cotton Y. Cotton and Klnnls, 4 Sw. k Tr. 275 ; 
32 L. J., Mat. 133.1 

Second Petition where First not Served.] — A 

petition was filed and a citation issued on the 
part of a wife for a judicial separation on the 
ground of cruelty. Neither this petition nor the 
citation was served. The wife’s solicitor, in 
consequence of fresh instructions, afterwards 
filed a second petition for a judicial separation, 
on the ground of adultery coupled with cruelty, 
and a citation issued thereon. The husband was 
served, and entered an appearance in the second 
suit. The court directed the second suit to 
proceed. Turner v. Turner, 2 Sw. A Tr. 426 ; 31 
L. J., Mat. 134 ; 5 L. T. 849 ; 10 W. R. 292. 

Amending.] — In an affidavit verifying a peti- 
tion for dissolution of marriage, a co-respondent's 
Christian name was stated to be John instead of 
William, and a similar mistake was made in the 
citation and petition : the court allowed the cita- 
tion and petition to be amended, and dul not 
require the affidavit to be resworn. Rsuss v. 
Meuss.and Apjdegarth , 32 L. J., IMat. lf)8. 

W^hen a citation has issued for ilissohition of 
marriage, on the ground of adultery and tleser-' 
tion, and the petition is afterwards amended by 
adding a charge of cruelty, if the respoiulent has 
•appeared to the citation, a fresh citation is not ' 


necessary. Rowley v. Eowley, 1 Sw. k Tr. 487 ; 
29 L. J., Mat. 15 ; 7 W. R. 653. 

In a suit by a wife against her husband, who 
was abroad, for dissolution of marriage on the 
ground of bigamy and adultery, and where sub- 
stituted service was temporarily refused, the 
citation, requiring an appearance in eight days, 
was directed to be altered so as to extend the 
time to six weeks. Rohotliam v. Rohothmn, 1 Sw. 
k Tr. 73 ; 27 L. J., Mat. 33 ; 4 Jur. (N.S.) 148 ; 
6 W. R. 328. 

By Advertisement.]— Where a husband had 
had no tidings of liis wife, who left him in 1850, 
except as living with the adulterer in 1851, and 
could gain no information of her by inquiring 
of her relations or at the places at which she was 
last supposed to have been, the court directed the 
citation to be left in the registry, and advertise- 
ments of that fact to be inserted in newspapers. 
Fechover v. Peehover, 1 Sw. k Tr. 219. 

Where a respondent is cited by advertisement, 
and leave to amend the petition is afterwards 
granted, the amended petition need not be 
advertised- Smith v. Smith, 3 Sw. k Tr. 216 ; 
32 L. J., Mat. 145 ; 9 L. T. 118. 

The insertion in a newspaper, of advertise- 
ments, on the 7th and 14th of a month, is a suffi- 
cient compliance with an order to ad vertise twice 
within the interval of a week. Elsley v. EUley, 
32 L. J., Mat. 145. 

Service of Citation and Petition.] — When 
every reasonable effort has been made to trace 
the respondent for the purpose of effecting a 
personal service of the citation and petition in a 
suit for dissolution of marriage, but without 
success, the court will dispense with such per- 
sonal service, A])^leyard v. Appleyard and 
Smith, L. R. 3 P. 257. 

Registered Letter.] — In a petition for 

divorce it appeared that the respondent and co- 
respondent were residing togetlier abroad, and 
that by the law of the place where they resided 
the co-respondent, a foreigner, had a right of 
action against any person serving him with 
English process : — Held, that the citation might 
be served on the co-respondent by inclosing it in 
a registered letter addressed to him, another copy 
being sent to the respondent so as to make it 
more probable that it would come to his know- 
ledge. Triihner v. Truhner, 59 L. J., P. 56 ; 15 
P. b, 24 ; 62 L. T. 186 ; 38 W. R. 464 ; 54 J. P. 
167. See Cornish v. Cornish, 59 L. J., P. 84 ; 15 
P, D. 131 ; 62 L. T. 667. 

The court made an order for substituted 
service of a divorce petition and citation upon a 
husband by registered letter ; but directed that 
such service should not be treated as complete 
service until tlie court should be satisfied that 
the letter was actually received by the proposed 
respondent. Cox v. Cox, 61 L, T. 698. 

Substituted Service — Ko Inquiries made — 
Affidavit of Petitioner.] — Except under very 
special circumstances, it has been the invariable 
practice of the court not to give leave for sub- 
stituted service of a petition and citation unless 
the motion foi* such substituted service is, sup- 
ported by an affidavit of the petitioner. Williams 
V. 65 L. J., P. 98; [1896] P. 153. 

A The court wiU not substitute service of the 
citation, without evidence that personal ser- 
vice could : not be offectcil, and, therefore, it 
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to substitute semce 

eTidence of the relief/ ^y ^Se/vice of a citation upon a co-respondent will 

at the time of mahing the affidavit, oi ot any , , . _ ^ with if, after a sufficient search, he 

inquiries made^to ascertain it. Moore v. Moo, e, parier, 5 Jur. (li.S.) 

entitle a petitioner, in a ^it for 103^ ^ ^ 

of marriage, on the ^find of tte ® iudicial separation by reason of his adultery, he 

adultery, to proceed without personal se v l„fi loft hi\ home and it was found impossible to 

the citation, it is not sufficient to show th^ Mm whh tie ^ 

respondent is abroad, and that that fact having been brought in, service 

Sii<llow -^. Sudlow,2S^ l’;!^dLtlution of mar- ^ A wife filed a petition for dissolution of mp 
A wife filed a petition foi a ‘ t nao-e but was unable to effect personal service 

riage, chai;gng her_hu^and vith ^ j citation, in consequence of her husband 

bigamy. He was m „^tU In affih having sone abroad, but whither she knew not. 

service of the citation was refus^ until an ^ n ^ . j the husband was, though re- 
davit made before some his address, forwarded to him, by 

whether a personal seivice c i o - ^Pt nost an office copv and a plain copy of the peti- 

prodiiced. l ri. tiip^^ tL citation. The hus- 

'73; 27 L. J.,Mat. 33 ; 1 Jur. (K.s.) 148 ; 6 W. h. and^^ti^o c^piej^^ plain copy of the 

328. ^ /vP o wifp npt.itioii and one of the copies of the citation, on 

An application was made , h J Lhich were indorsed memoranda signed by him, 

who had presented a petition for dissolution o , a . receipt of the office copy of 

marriage, to dispense with r^tition and also a copy of the citation. The 

citation, and allow suhstitutioiial Imskind not having entered an appearance, the 

brother of the husband. iVffida\ its ^ allowed to proceed without further ser- 

where he was, hut that her husband’s tn'othei Eesuondent in Prison.l— If a respondent 

husband’s brother. Chandlers. Chandle,, 27 those documents will thereby 

‘lii’ a suit for dissolution of man-ia^ on 32 L. 1^404 ; 

ground of a wife’s adultery, affidavits in support L .1., iVIat 14 , L. K. d r. -dd , d 
of a motion to dispense with personal ser\ice of -3 W . h. ily. 

the citation, and copies of the 1’®''’*'°“ la Lunatic Asylum.]— The respondent in 

the wife had deserted .l^er husband at p'C'P , . .pt mhriage being resident in a 


the wife had deserted her hiisband at ^ | „ luillity of marriage being resident in a 

S.»SJ;S;S7n'=^ I .7 Sf ilsis 


that she afterwards lived | ordered that the citation should be served 

the co-respondent, as his wife , ’ i ^ personally in the presence of the super- 

srQ-isc-fflt - ■ =*..5. £ " “■ 

afterwards landed in Melbourne ; that there was li., t. c. if. v . A., ii. h. J J..q. o.ri. 

4}ji?S?e=S 

In a’ suit by a wnfe for iudicial sepai'ation, ap- principal registry, the registrar, after personally 
nlioatiorLving hirmmle for an order that cross-examining the said clerk as to his affidavit, 
service of the eftation and copy of the petition refused to certify 

nnoTi the father of the husband should be deemed, ready for trial. On appeal to the 31^436, npo 
Sscrvicfimon SrLt the wife iM motion :-Held, that the re^strar was right m 

„ad .01 !«, ttat M ™a bu, IM. .t ‘s >2 S 


^xrnnlrl nnf di^close it uud that the wife had last served, out Luau lo miu 

heard from her Imsband in 1854, when he wrote mislai<l, the court would allow ^ 

to her; the judge refused to make the order proceed to trial m the absence ot the original 

— 4- +T',rtf inr(niT'ip« hnd boon citation without requiring a fresh citation to be 


to her; the judge refused to make the order proceed d) m.u xti 

without an affidavit that inquiries had been citation without requiring a fresh ciUtion to be 
made for the husband at the place from which the extracted and served, qn5nre. Or idla nd v. Or id- 
letter was addressed, but subsequently granted land, 60 L. i. 3Jb. 
it on an affidavit that such inquiries had been 

made there, and that he had left, and gone to After Service.]— A 

another place, which he had also left, and, that ally served upon the respondent, J 

the person in whose employ he had been at the destroyed by the clerk to whom it was given to 

' 'i' i ■ ' • ■ , 




HU SB AND AND WIPE- — Divorce, 


be returned into the registry. The court allowed 
a duplicate to be filed with the usual affidavit of 
service. C%lUeott v. ChnUott ami Smith, Vd 
Mat. 8 ; ,29 L. T. 548 ; 22 W. 11. 166. 

The court will not make an order dispensing 
vvith the necessity for the return of a citation 
into the registry, even when it is satisfied that 
the original citation has been lost by the careless- 
ness or fraud of a defaulting solicitor. Perret v. 
Ferret and Allt, 35 L. T. 910. 

Eespondent Abroad.]— A wife’s remedy for 
matrimonial wrongs must be usually sought in 
the place of her husband’s domicil, the English 
<livorce court has not jurisdiction against a 
foreigner; after he has quitted this country, for 
not rendering conjugal rights to his wife while 
he was here. The provisions of s. 42 of 20 & 21 
Viet. c. 85 (for service oi;t of her Majesty’s 
dominions), do not apply to suits for restitution 
of conjugal rights. Firehrace v. Fhrehrace, 47 
L. J., P. 41 ; 4 P. D. 63 ; 39 L. T. 94 ; 26 W. R. 617. 
Fee col. 732. 

Served Abroad.] — Two natural-born English 
.subjects were married in England. The husband 
afterwards went to America, became domiciled 
there, and there committed bigamy and adultery. 
The wife petitioned for a dissolution of the mar- 
riage. The citation and a copy of the petition 
were personally served on the husband in America, 
but he did not appear : — Held, that the service 
of the citation on him in America was sufficient, 
and that, notwithstanding his change of domicil, 
the court had jurisdiction to dissolve the marriage. 
.Deck v. IJeeli, 2 Sw. ^ Tr. 90 ; 29 L. J., Mat. 
129 ; 2 L. T. 542 ; 8 W. R. 666. 

Undertaking of Solicitor to Accept Service.] — 

An undertaking by a respondent’s solicitor to 
appear is not sufficient. The citation must be 
:served upon the respondent. Fe Nieevllle v. De 
jVleeville, 37 L. J., Mat. 43. 

The court will not allow a suit to proceed upon 
the mere undertaking of an attorney to accept 
'Service of the citation for the respondent. Per- 
sonal service on the respondent is necessary, 
unless the court has dispensed with such service. 
Milne V. Milne, 4 Sw. & Tr. 183 ; 34 L. J., Mat. 143. 

Filing with Certificate of Service.] — A peti- 
tioner, having extracted a citation, forwarded it 
to Australia, to be served on the respondent and 
'Co-respondent. ISfo service was efiected, and the 
agent omitted to return the instrument : — Held, 
tiiat no further steps could be regularly taken on 
the petition before the citation, with a proper 
certificate annexed, was filed in the registry. 
Fuoh Y. Cook and Qnalle, 2 Sw. & Tr. 50 ; 28 
L. J., Mat. 87 ; 5 Jur. (N.S.) 103. 

An affidavit of service of a citation which refers 
to the certificate of service indorsed on the cita- 
tion, and states that such indorsement is true, is 
insufficient. It should state in terms that the 
citation was served, llicli v. Ilkdi, 32 L. J., 
Mat. 77. 

An affidavit of service of a citation and peti- 
tion should allege that the party served is a 
Tcspondent in the suit. Temple v. Temple,. 31 
L. J., Mat. 34. 

A citation, together with a copy, as also a certi- 
■fie<l copy of tire petition, were forwarded to 
Australia, with directions for service. On the 
return of the citation it was found that the affi- 
jtlavit of service made no mention of the certified 
copy of the petition having been left with the 


respondent .'—Held, that nevertheless the peti- 
tioner might proceed to prove her petition. 
Moon V. Moon, 5 Jur. (N.s.) 1365. 

Indorsement of Service.]— Where a respondent 
had been personally served with the citation at 
Shanghai, and the citation had been returned 
without the certificate of service required by r. 
14 indorsed on it, the court allowed the suit to 
proceed without re-service. Coghlll v. CogliiU 
and Laureiro, 35 L. J., Mat. 32 ;* L. R. 1 P.'26. 

Returning into Registry.]— A petitioner for 
dissolution of marriage sent out citations for ser- 
vice on the respondent and co-respondent, who 
had gone to Australia. Efforts having been 
made to discover and serve them without success, 
personal service was dispensed with. T he solicitor 
in Australia emplojmd to effect service having 
omitted to return the citations to this country, 
the judge refused to allow the petition to be set 
down for hearing until they siiould be returned. 
Cooh V. CWdi and Quaile, 2 Sw. & Tr. 50 ; 28 
L. J., Mat. 37 ; 5 Jur. (x.s.) 103. 

c. Appearance. 

See Divorce Rules, 1865, rr. 19 — 22, 56 — 61 ; 

Rules, 1875, r. 185. 

■Within what Time.] — An appearance may be 
entered at any time within twenty-one days of 
the service of the citation. Child v. Child, 3 Sw. 
& Tr. 537 ; 33 L. J., Mat. 156 ; 12 W. R. 992. 

May be Extended.]— In a suit by a husband 
for dissolution of marriage, after the time for 
appearing had elapsed, the court gave the 
respondent leave to appear and file an answer, on 
condition that she should, before the trial, allow 
herself to be confronted with the petitioner’s 
witnesses for the purpose of identification. IlmT 
marsh v. Hlndrnarsh, 35 L. J., Mat. 31 ; L. R. 1 
P. 24. 

Where a wife had been deterred from putting 
in an appearance to a petition filed by her 
husband, charging her with adultery, in con- 
sequence of a threat made by her husband’s 
agent, the court (the case having been adjourned) 
gave her leave to appear and file an answer. 
Alexander v. Alexander and xlmos, 1 Sw. & Tr. 
95 ; 29 L. J., Mat. 56 ; 6 Jur. (i^'.S.) 56 ; 8 W. R. 
452. 

The case, on coming on for rehearing (the wife 
having filed an answer), was treated as a new 
and not as an adjourned case. Ib. 

When Too Late.] — An issue raised by a respon- 
dent in a suit by a husband for dissolution of 
marriage, by reason of his wife’s adultery, in 
which damages were claimed against a co- 
respondent, having been set down for trial by a 
jury, the court refused to allow the co-respondent, 
on the day previously to that fixed for the trial, 
to enter an appearance, on the ground that tlie 
application was then too late. Pounsford v. 
Pounsford and Pulpvn, 30 L. J., Mat. 188. 

Non-Appearance.] — In a suit for dissolution 
of marriage on the ground of a wife’s adultery, 
the respondent did not appear. The co-respon- 
dent denied the adultery, and that issue was found 
by a jury in favour of the husband. The 
evidence upon which the verdict was founded 
being unsatisfactory, the judge declined upon it 
to make a decree against the respondent. Dolby 

28—2 


Irts 


mDEST^ 




■ I 'M 


871 HUSBAND AND WINE— Dii-orce. 872_ 

W 77 7 TT n+-h Sr Tv S'-JS* SOL J., Ithe court, on an application of the ^ petitioner, 

’ i ^^Ismissed the co-responctot from the suit on 

Mat. 110 ; a L. T. 67J , J \^ . it. 4 / 0 . ^ payment of his costs. Gayrm' y. Gaymrr and 

Verdict affainstCo-respondent—Examina- Beqllantoni, B1 L. J., Mat. 116. 

tion of Besuondent by Court— Petition dismissed jsemble, if a foreigner appears to a 

aeainst her 1 — In a petition by the husband for . otherwise than under protest, he ^ 7 

dfSutior of tiie marriage on the ground of > to the jimsdiction oM 

tUed no answer and did 2 Sw. & Tr. 93 ; 29 L. J., Mat. 143 ; 2 L. T. .43 , 

iintaDoear The iury found a verdict against g Mb E. 630. i +in-n nf 

the '^-respondent, aLl assessed the damages if a respondent in a snit for dissolution of 

against him at 50Z. The court, not being satisfied marriage intends to plead ?irofest 

with the evidence against the wife, directed her should apprar in perso^ and t™doi p • 

to be summoned, and having heard her evidence, l<\rrdci‘ v. Fm-stj;r and Bemdfjc, 51 L. J., Ma . 

on which she was cross-examined, to the effect 135 ; 9 L. T. 14i. 

that she had been forced, came to the conclusion Answer. 

that the charge of adulteij had Divorce Eules, 1865, rr. 28—31, 32, 38, and 

lished against her, and dismissed tbe^ petition ■ 

against her, but gave judgment against the Jurisdiction of Court only.]-In a 

respondent £« tiie damages with costs. Zo>lg^. B of marriage the respondent 

Zong, 60 L. J., P. , 1» P. D. -18. miswer, merely denying the ]unsdiction 

And see Seymonr v. Seymovr, 1 bw. & Ti. 332. , ™ such answm- was ordered to^ he 

Admitting Jurisdiction.]— A wife filed a peti- off the files, 

' tion for dissolution of marriage, which was served tjjg vespoiident amended it addin,^ theieto . 
0 " husband, who appeal-ed absolutely, and „,,swei- on the merits. She thereupon 
obtained further time to answer. He hied an appeal from such order. [Notwith&tandm* 

answer, excepting to the jurisdiction of the such appeal, the court directed m wdifri^ manner 
court, bv reason of his want of an English donii- the petition, as t- 

cil and" the incapacity of the wife to institute a wn>,o,i v. Wilmi and Howell, 40 J.^, Mat. ot. 

suit in her own name by reason of her iutanoy ; l. E. 2 P. 292 ; 25 L. T. 206 ; 19 IV . E. 10. -. 
on motion to take this answer off the file; -.tTVej, out of Time. 1— If a respondent does not 

Held, that it was too toe or the “ *0 within till time (generally 

raise such objection ' u ui ’ St .tos) named in the citation, the petitioner 

Sw. & Tr. 420 ; 31 L. J., Mat. .3. ; 0 L. 4. 6.)U "-“uiove for directions as to the mode of trial 
A respondent in a suit by her husband foi for the expiration of the time 

dissolution of marriage having enteied an aU.o- quo days) allowed for filing an answer, 

lute appearance, cannot atterw aids plead to the t , 4 ,j- /-/utcliins, 36 L. J., Mat. 48 ; 

jurisdiction of the court, nor can she raise sucli 1 ' f Ap'Vr L t. 418. 
objection by act on petition. .far.<*u- \. 'where a respondent does not answer the peti- 


lin'd Berrtdtje, 3 8 w. Tr. 144 ; 31 L. J., Mat. 
185 ; 9 L. T. 147. . . 

If a respoiuleiit intends to plead to the ]uris- 


L.. X\. 1 X . 2iut» , 

Mdiere a respondent does not answer the peti- 
tion within twenty-one days, the petitioner may 
oroceed with the evidence : a petitioner cannot 


If a respomleiit intends to ple.ad to the jmus- pioceui -- -- ^ evidence, but before 

diction of the court, she hearhn^ so must serve the respondent with a sum- 

protest. bemble however, ,how cause. Wak v. Ward, 27 L. J., 


protest. Semble, however, tliat at the hearing auiug j , .y . 27 l J., 

4 e niay, notwithstanding, object to the juris- ^^ 3 ^. 

A respondent who appears absolutely, thereby Answering — Effect of.] — In a suit for dis- 

admits the jurisdiction of the court, and cannot gQ^^tion of marriage where* the co-i'espondent 
afterwards amend his appearance in order to appeared, but has put in no answer, he can- 
plead to the jurisdiction. Gardm v.^ Gar din, 4 hearing of the petition, be allowed to 

Sw. & Tr. 73 ; 34 L. J., Mat. 45 ; 13 \V. E. 508. in" the proceedings. He cannot 

A party who appears absolutely and not under ^jigp^te the allegations of the petition either by 
protest, cannot plead to the jurisdictioii, and ( 5 j. 0 sg. 0 xamining the vutnesses in support of it, or 
delay filing an answer on the merits until the ^y addressing the court ; nor can he he heard 
question of jurisdiction raised by the plea is deter- question of costs. Nimds y. JSWrls 


mined ; but in his answer on the merits he may also 
plead the matters on which he relies as showing 
that there is no jurisdiction. Wllmi y. 
and Smelh il L. J., Mat. 1 ; L. E. 2 P. 341. 

A respondent in a suit for dissolution of inar- 


the merits until the ^ addressing the court ; nor can he he heard 
id by the plea is deter- cpiestion of costs. JVorris y. Marls 

the merits he may also Gyles. 1 Sw. k Tr. 174 ; 27 L. J., Mat. 72 ; 

1 he relies as showing 3 

n. Wilson Y. i^Vhere a respondent is in default by failing to 

1 ; L. E. 2 P. 341. answer in due course, he cannot object to 

7». /Uc-oAlnfiAiT nf mar- i. -i- ii. x-l-.,-. rvi.AmTrl nf 


il/tw J.* V/., — - , _ _ . tlUSVVUl 111 VIUU VUIAJ-OW, 

A respondent in a suit for dissolution of mar- paragraph of the petition on the ground of 
rifige, wdio has entered an absolute appearance, ii-releYancy. Burrell y. Bnrrell, 32 L. J Mat. 
cannot file an answer raising the question of ioa a p__ Wpinunyrth^MIemoortli. ^ dm 


of jurisdiction. Wilson Y. Wilson and Iloiodl, _ ' , 

40 L. J, Mat. 77 ; 24 L. T. 671 ; 19 W. E. 879. Condonation— Noticed by Court, tnougn 

A respondent who has entered an absolute not Pleaded.] — Condonation proved at the hoai- 
appearance will not be permitted to withdraw it iiig will be noticed by the comd, although it has 
in order to enter an appearance under protest to not been pleaded. Curtis x. Ourtts, 4 b. *: i. -oi. 
enable him to plead to the jurisdiction, Mooie Leave for further Time,] — An application for 
v. Moore, Ir. E. 5 Lq. 371. leave to file an answer, after a cause has been set 

XJader Protest.]— Where, in a suit for down for trial, must be supported by an affidavit 

dissolution of marriage, the alleged adulterer, showing reasonalfiugroum Is for granting it. 
who had been made a co-respondent, appeared \.JafjoandGrahamd^'Zlj,o.,m.^t.U\ 11 W.iw 
under protest and pleaded to the jurisdiction, 551. 
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By obtaining further time to plead, a respon-J that the petitioner had consented to a deed of 

ent wnix^pis fin at olAlfapHniA + 1 ,,^ + -I 


dent waives aiiA’" objection to the sufficiency of ; separation, and that the suit was not institutctl 
the charge of adultery in a petition ; he is, how- ! bona fide, but for the purpose of obtaining an 


tne cnarge oi adultery m a petition ; he is, how- bona fide, but for the purpose of obtaining an 
■ever, entitled to particulars of the charge. lie])- increased allowance. The court refused to ordei* 
worth V. Ilepivorth., 30 L. J., Mat. 215 ; 6 Jur. -these allegations to be struck out. William,^ v. 
<N.s.) 831 ; 3 L. T. 180. • .Williams. 35 L. J., Mat. 85 ; L. K. 1 P. 178 ; 14 

A petition for dissolution of marriage by reason h. T. 770 ; 14 W. K. 1022. 
of adultery of the wife, having been partly jAeard But an allegation that by reason of the deed 
as unopposed, stood over for further evidence, of separation the petitioner was not entitled to 
The wife then applied for leave to file an answer institute the ■suit, was ordered to be struck out. 
to the petition on an affidavit which stated that IbJ 

she denied the charges made against hei*, and had An impediment to marital intercourse super- 


sne ciemecl tne charges made against hei*, and had An impediment to marital intercourse super- 
otherwise a good defence. An order to show cause veniiig after marriage in conseqtience of the 
having been served on the husband, on his non- disease of the wife, cannot be pleaded in bar b}’- 
appearance, permission was granted. Aloamndcr the husband to a suit by her for judicial separa- 


w. Me^rander arul Amos^ 6 Jur. (N.s.) 56 ; 8 tion on the ground of his adultery. 31. v. 1/., 
W.B.452. ^ 31L. J.,Mahl68. 

An answer filed without the leave of the judge, Cruelty is no answer to a suit for judicial sepa- 
af ter the time allowed by the rules for filing it ration on the ground of adultery. TutMll v 
has elapsed, may be treated by the petitioner as Tuthill, 31 L. J^, Mat. 214. 
a nullity. Atila w Avila., 30 L. J., Mat. 104. The adultery of the wife, if it has been con 


a nullity. Avila w Aviki, 30 L. J., Mat. 104. The adultery of the wife, if it has been con- 
. , ,, doiied bv her husband, is no bar to a suit by her 

New Averments must be verified by Affidavit.] for imlicial separation/on the ground of adultery 
on the face of it, sets up subsequently committed by him. Seller y. Sdler., 
a sufeoient case, it should be met by a responsive i g,,,. i; Tr. lS2 ; 28 L. J., Mat. 99 : 5 Jur. (N.S.) 
plea, and cannot be dismissed by the court on an . g 

“O ffirlilArif: nf ■far'fc! VArViml-i -l-tn'rrlTl' luo n cm fU /virtiTt- i-vD-m . .... .... 


.affidavit of facts, which might be a sufficient plea 
in law. Evans v. Evans, 1 8w. A Tr. 78 ; 27 


L. J., Mat. 31 ; 6 MC R, 


Where, in answer to a wife’s petition on the 
ground of cruelty, the husband alleges such con- 
duct on tlie part of the wife as justified him in 


All matter in answer ^beyond a simple denial j Qf force, the answer should state gene- 


must be verified by affidavit, which, however, j qJ iPg wife’s conduct, but need 

iieed not be in absolute terms. Jourle y . Tourle, i j^ot go into dates or other particulars. Shaio v. 

^ A"'' h ^ ® 1 2 8\v. & Tr. 515 ; 31 L. J., Mat. 35 ; (! 

A petition tor dissolution of mari'iage on the ■; j,, '\\ '4.77, 


ground of the wife’s adultery, charged various | Cruelty may consist in the aggregate of the 


acts of adultery. ^Hie respondent in her answer . alleged in an answer, and each paragrapli 
pleaded, first, a denial of the adultery ; secondly, , need not allege an independent act of cruelty 


■desertion ; thirdly, condonation and, fourthly, | sufficient in itself to warrant the relief sought. 


-connivance. Her affidavit, filed in pursuance of j v. Green, 33 L. J., ]\[at. 64, 


the above rule, did not veiify the third and fourth | allegation by a iiusbaiid in answer to his 


pleas, it being supposed that by doing so the | wife’s suit on the ground of cruelty and adultery 
adultery would be admitted : Held, that these i that she had wilfully withdrawn herself from 
pleas should be verified, as the respondent, by j }3ed, and refuseil him conjugal rights, is no 
■doing so, would not admit the adultery, each plea I answer. Eowe v. Bmve, 4 8w. A f i‘. 162 ; 34. L. J., 
being to be construed by itself. Ih. j Mat. Ill ; 11 Jur. (N.s.) 568 ; 12 L. T. 639 ; 13 

Eorm of.] — An answer to a petition for dis- 

solution of marriage must not necessarily be in . tv a t ^ 

•conformity with a common law plea, either by!. W 

way of traverse or of confession and avoidance, i s petition for dissolution on the ground 

It is intended to be a substantial statement of I if* adultery, pleaded tbat in a prior suit she 
the ie.snnridfmt,’s nnse. but shnuhl be within a 1 ^^^^n judicially separated from him :™-Held, 


the respondent’s case, but should be within a juumuiuj ^epuruLuo nuiu uuu 

reasonable degree of brevity. Gaston v. Gadon. t^at the prior decree was no ’ tn the smt, 
10 T no ■ ieafmariY.ieatm.a.na7idllnmmeU,l\h.l. i66. 

See >S'. a, 21 L. T. 401. 


Therefore, the court directed an answer to be o. o., .^i xj. x. 
reformed, which detailed with needless particu- 

lai-iy the history of the married life, and Petitioner-Motfon to Strike Lt-Be&sal.] 

mattei-s winch might be given m evidence under ^ petitioned for a divorce upon 

a simple traverse. Ji. the srround of his wife’s adulteiw. The Jife, 

In answer to a petition for pidicial separation adultery, pleaded 

S oul tersho^rtha^thero wL — ble ntSirMdlaS 

<iause for the desertiOT but such ^ marked attention tohiu umnavried 

.stated sucomctly. M/l v. ifi/Z, 3.1 L. J., Mat. petitioner and the respondent were 

lb/ , iu jui. 5/1. acquamted, and when the respondent has re- 

Wliat can be Pleaded.] — In a petition for monstrated with him he has told her he would 
■divorce on the ground of adultery, it is not com- not and could not give up his intimacy with the 
petent to plead the arite-nuptial incontinence of said lad}^ and he has invited the said lady toliis 
the rcs[)ondent, even though it and the adultery house, and corresponded with her iiotwitli- 
. are charged to have been committed with the standing the respondent’s repeated ohjeotious 
■same peison, Fitzgendd v. Fitzgerald , 32 L. J., and remonstrances, and has made her presents, 
Mat, 12 ; 11 W. R.'So, * and that he has absented himself from the re- 

in answer to a petition for judicial separation spondent’s society in order to enjoy the society 
■on the ground of cruelty, the respondent pleaded of the said lady, and has frequently told the re- 
a traverse and condonation, and furtlier alleged spondent that he has been fascinated by the said 


■ .1 : ' 
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lady, and that he would have run away with her 
if she had consented : that in and since the year 
1890 the petitioner had paid marked attention to 
another lady, and has refused to give up his in- 
timacy with her, notwithstanding the respon- 1 
dent’s objections' and remonstrances, and that he 
has been guilty of acts of undue familiarity 
with the said lady ” ; and that the petitioner, by 
such wilful neglect and misconduct, had con- 
duced to the adultery (if any) of the respondent. 
The following particulars were subsequently 
filed in respect of the statements : “ The name 
of the unmarried lady was Miss A., and the 
flirtation extended from the year 1887 to the 
filing of the petition. The name of the un- 
married lady was Miss B., and the flirtation 
extended from the 12th Nov., 1892, to the filing 
of the petition ; and the act of familiarity 
spoken of, the petitioner putting his arm round 
her waist, and she sitting on his knee at . . . in 
the month of December, 1892, and his arm round 
her waist on the 2nd January” : — Held, that, if 
the facts alleged were proved, it was not im- 
possible that the judge might come to the con- 
clusion that the husband had by his neglect 
conduced to the wife’s adultery, and therefore 
the court would not order them to be struck out. 
Oox V. Coa;, 70 L. T. 200 — C. A. 



Counter-charges.] — In a suit for dissolution 
brought by a wife, the husband made counter- 
charges of adultery against her. On the allega- 
tion that the charges so made were iclenticalh 
the same as those made in a previous suit 
brought by the husband, in which the jury hac 
decided that the wife had not been guilty oi 
adultery, the court was asked to strike out the 
paragraphs containing such charges : — Held 
that in order that all the facts should api)ear or 
the pleadings, the proper course was for the wife 
to file a replication, .so that the husband mighi 
reply to it. Ilohbmm v. llitbnuson, 4i; L. J.^' P 
47 ; 2 P. D. 75 ; 36 L. T. 414 ; 25 W. B 
376. 

In a wife’s answer to a petition of the husband 
charging her with adultery, it is not proper tc 
set forth his ante-nuptial connection with her 
Inasmuch as the court, in its discretion, may re' 
fuse to dissolve a marriage if the petitioner 
during its continuance, has been guilty of certaii 
misconduct therein mentioned, any circiim' 
stances which have occurred since the marriage 
and which can influence such discretion, may"b( 
stated in the answer. Alien v. Allen and JJArcy 
28 L. J., Mat. 81 ; 5 Jur. (k.s.) 128. 

"Where the husband alleged, in one paragraph 
that the wife had been incontinent before mar' 
riage, and in another that she had been iiiconti. 
nent before and had committed adultery with tlu 
s.ame person after marriage, the court orderer 
the whole of the former paragraph, and so mud 
of the latter as related to incontinence before 
marriage, to be struck out as irrelevant. 3[a wfor(i 
V. 3Iaicfo}‘(l^ 14 W. B. 516. 

A petitioner charged her husband with adulter} 
and cruelty and prayed for a dissolution of thefi 
marriage. Tlie respondent denied botli the adul- 
tery and cruelty, and further stated that the peti- 
tioner had habitually treated him with insolence 
and neglect, set his orders and wishes at deflance, 
and for two years wilfully absented herself from 
Ins residence. On an application that the answei 
be Amended by striking out the latter part 
Held, that it was properly introdueeil, as expla- 
natory of the violent conduct attributed to the 
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respondent. Iluqlm y. llnrjltes^ ^D h. J., Mat* 
94 ; L. K. 1 P. 219. ‘ . 

To a petition hy a wife for judicial separation,, 
on the ground of cruelty, the respondent pleaded 
adultery. The court refused to order the plea to 
be struck out, but left the petitioner to demur. 
Mallr. Hall, 32 L. J., Mat. 117 ; 11 W. E.810. 

Counter-claim for Judicial Separation in Ac- 
tion on Separate Deed.] — Where a deed of 
separation had been executed between a husband 
and wife who had continued to live apart, and 
the wife more than five years afterwards, by 
counter-claim to an action by the husband to 
enforce the deed, claimed as against him a judi- 
cial separation on the ground of alleged cruelty 
— Held, that her right to judicial separation was. 
barred by lapse of time and by the execution of 
the deed of separation. Jdemnt v. Wood, 12 Gh* 
D. 605 ; 40 L. T. 445. 

Amendment of .] — See col. SSI. 

e. Particulars. 

See Divorce Buies, 1865, r. 38, form 87. 

When and how Obtained.] — A general allega- 
tion, that during a specified time the respondent 
“ committed divers acts of cruelty,” is bad, and is 
ground for an order that the petition be amended 
by specifying such acts, but not for an order 
that particulars of the acts of cruelty be giveii. 
Goldney v. Goldney, 32 L. J., Mat. 13. 

It is the practice to ask for an order for par- 
ticulars by summons in chambers, and not by 
motion in court. Higqs v. Hir/ga and Hopltin^^ 
32 L. J., P. 64 ; 11 W.'B. 154. ‘ 

Where such an order is obtained upon motion 
in court, the extra costs incurred by proceeding: 
by motion instead of by summons will not be; 
allowed. Ih. 

A petition for dissolution of marriage alleged 
a s[)ecific act of adultery on the 25th of August,, 
and other acts of adultery between that day 
and the 31st of October. The court declined to< 
order particulars of the dates of these latter 
acts of adultery. Boddy v. Boddy, 28 L. J.* 
Mat 16. 

The court ordered particulars to be given of a. 
charge of adultery on divers occasions between 
the 1st of January, 1862, and the 30th of October^ 
1862, at divers [)laees in Bristol, and the neigh- 
bourhood unknown to the i)etitioner, on an affi- 
davit that the petitioner was unable to give par- 
ticulars. Iligge v. Iligqs and HogAihis, 32 L. J.* 
Mat. 64 ; 11 W. B. 154.' 

Allegations of actual violence, however general 
as to time and place, can only be met by a sum- 
mons for particulars. Zeete Y.Zecte,''2 Sw. 

Tr. 568 ; 31 L. J., Mat. 121 ; 6 L. T. 507. 

A petition alleged that the co-respondent lived 
in the same house with the petitioner and his wife 
for two years, and that the adultery was com- 
mitted on divers occasions during that period- 
The court refused to order the petition to be 
amen<!ed })y the insei'tion of further i)articulars of 
the acts of adultery, being of opinion that it gave: 
sufficient infoi'ination of the charge to enable 
the i*es[)on(lent to meet it. Smith v. xSmith and 
Liddanl, 29 L." J., Mat. 62 ; 5 Jur. (]n\S.) 1318. 

M'here a co-respondent charged a petitioner 
with, having committed adultery with three; 
females, named, without time or place, in one 
and the same paragraph, the court refused to let 
the answer be amended by alleging the adultery 
with each of the three females in three distinct 
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paragraphs, with time and place, on the ground 
that the iiicoiiveuience arising from the mode 
of pleading might be corrected by applying for 
particulars. .Hunt v. Hunt a/nd 2 Sw. & 

Tr. 57t ; 31 L. J., Mat. 163 ; 6 L. T. 727. 

In a suit by a husband for dissolution of mar- 
riage, the petitioner, in pursuance of an order 
made on the application of the respondent, de- 
livered particulars in which he alleged generally 
“adultery with A. at Malta between 1859 and 
1862, and during a journey in Switzerland, Savoy, 
Sardinia and Italy.” Upon application for fur- 
ther and better particulars, it appeared that the 
information of the petitioner was solely derived 
from a diary and certain correspondence of the 
respondent. The court ordered that unless par- 
ticulars, setting out the dates and occasions of 
the alleged adultery, should be given to the re- 
spondent ten days before the trial, the petitioner 
should be precluded at the trial from giving 
any save documentary evidence of the adultery 
charged. Codrbigton v. Codrlmjton and Ander- 
son^ 3 Sw. k Tr. 368 ; 83 L. J., Mat. 53 ; 10 L. T. 
139. 

A petition for dissolution of marriage alleged 
that the co-respondent had lived in the same 
house with the petitioner and his wife for two 
years and that the adultery was committed “ on 
divers occasions during that period.” The court 
refused further particulars. Smith v. Smith and 
Ziddard, 29 L. J., P. 62. 

Not Corresponding to Charges. ] — When a re- 
spondent filed as pai'ticulars of cruelty alleged in 
her answer allegations of cruelty which did not 
correspond with the charge in the answer, but 
were fresh charges, the court ordered them to be 
struck out. Sanderson v. Sanderson, Stephens 
and Hlscoch, 41 L. J., Mat. 24 ; 25 L. T. 857 ; 20 
W. R. 261. 

In a wife’s petition for a judicial separation on 
the ground of cruelty, particulai-s were ordered 
to be given, but as they did not correspond with 
the original charges, the court ordered them to 
be struck out. Subsequently they were allowed j 
to be added to the petition as new charges. 
Grafton v. Grafton, 28 L. T. 144. 

I’acts Omitted in Particulars.] — ^\^hen par- 
ticulars of a general charge of adultery contained 
in a petition have been ordered and delivered, 
the petitioner, if he intends at the hearing to 
prove acts of adultery not included in the par- 
ticulars, should give notice of them to the other 
side a reasonable time before the hearing. If he 
omits to do so, the hearing will be adjourned. 
Bancroft v. Bancroft and Bumneij, 34 L. J., 
Mat. 31 ; 13 W. E. 506. 

Where Insufficient. ] — On a summons for par- 
ticulars of a charge of adultery an order was 
made to give at least ten days before the trial 
particulars specifying dates and occasions, or the 
petitioner to be precluded from giving other than 
documentary evidence in support of certain 
charges of adultery. A statement purporting to 
be particulars was given, but with scarcely any 
specification of dates and occasions. At the trial 
evidence other than documentary was objected 
to, on the ground that the order for particulars 
had in substance not been complied with, but the 
judge ordinary held that the evidence was ad- 
missible, and that if the particulars were not 
sufficient, the proper course would have been 
to apply for further and better particulars. 
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Codrington v. Codnngton and Anderson, 4 Sw. 

& Tr. 63. 

Of Plea that Marriage was Illegal.]— -A 
husband, in answer to his wife’s petition for 
divorce, pleaded that she was not his lawful 
wife, as he had contracted a previous marriage. 
On motion for particulars of the previous mar- 
riage the court ordered them, to be set out in 
the pleas, and not by way of particulars, but 
dispensed with their averment on oath, on the 
ground that it might form the basis of a pro- 
secution for bigamy. Silver v. Silver, 21 L. T. 
734. 

f. Amendment of Pleadings. 

See Divorce Rules, 1865, rr. 34 — 38. 

When Allowed.] — The question for the court is 
wholly different where a pleading is demurred to, 
and where it is moved to order the amendment 
or reformation of a pleading ; in the latter case, 
the court will consider what form is convenient 
in the circumstances, and whether the party ap- 
plying is likely to be injured or obsctired in hiS' 
view of the case by the pleading as it stands, 
without prejudging the question of the suffi- 
ciency of the answer if established in evidence. 
Griffith V. Griffi’th, 3 Sw. & Tr. 355 ; 33 L. J.,, 
Mat. 81 ; 10 L. T. 308. 

A petition alleged that the respondent and co- 
respondent had been living and cohabiting; 
together, but contained no specific charge of 
adultery. Neither the respondent nor the co- 
respondent appeared : — Held, that tlie allegation 
was insufficient, and leave to amend was refused 
at the hearing. Forman v. Forman and Baris,, 
32 L. J., Mah 80 ; 11 W. R. 401. 

The court null not order a pleading to be* 
amended unless it is so framed as to embarrass the 
opposite side. Green v. Green, 33 L. J., Mat. 83. 

Petition — By adding Charge.]— A wife, who 
had instituted a suit for judicial separation, on the 
ground of cruelty, subsequently discovered that 
her hiisband had also been guilty of adultery* 
The court allowed her to amend her petition by 
adding a charge of adultery and praying for 
dissolution of marriage on the ground of cruelty 
and adultery, without extracting a fresh citation ; 
but directed that the petition, when amended, 
should, be re-served. Cartlidgc v. Cartlidge, 3i. 
L. J., Mat. 135 ; 8 Jur. (N.S.) 493. 

A petition for dissolution of marriage con- 
tained an inferential, but not a distinct, charge 
of adultery at a specified time and place. Per- 
sonal service on the respondent had been dis- 
pensed with. Neither the respondent nor co- 
respondent appeared at the hearing. Adultery 
at the alleged time and place having been pro ved, 
the court allowed the petition to be amended by 
adding a distinct charge of adultery without re- 
quiring the petition to be re-served. AmMer v* 
Ambler and' Hoghtan, 32 L. J., Mat. 6 ; 7 L. T. 
339; 11 W. R. ill. 

Where a petitioner, after an adjournment of 
the case part heard, in order to procure further 
evidence, asks leave to amend his petition Iw 
adding a new cliarge, it is an objection to 
granting the application that the charge had 
come to his knowledge before the petition in its 
original form was dtawn. Bannister v. Ban nis- 
ter and Ba r is, 29 L. J., Mat. 53. 

After hearing a petition by a wife for dissolu- 
tion of marriage on the ground of adultery and 
cruelty, no decree having been pronounced the 
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court allowed the petition to be amended by the 
addition of a charge of bigamy, which came to. 
her knowledge in the inteiwal between the cause, 
being set down for hearing and the hearing. ' 
Walker v. Walker, 80 L. 3., "Mat. 214. 

On the hearing of her petition for dissolution 
of marriage the wife proved the adultery of the 
husband, but failed to establish the charge of 
desertion. The court allowed her subsequently 
to amend her petition by adding a charge of 
cruelty, but intimated that strict proof would be 
required to support it. Farkhisofb v. Parkhmn, 

39 L. J., Mat. 21 ; L. E. 2 P. 27. 

A petitioner for divorce is by precedent en- 
titled to the leave of the court to amend his 
petition, by adding charges of fresh acts of 
adultery committed after the date of the peti- 
tion by the respondent with the co-respondent. 
The court, however, expressed a doubt as to such 
a course standing investigation on appeal, and 
intimated that the better course would be for 
the petitioner to file a supplemental petition, 
and to consolidate the two petitions befoi’e the 
hearing. Borhim v. Borluna and Broum. 

40 L, J., Mat. 6 ; L. K, 2 P. 193 : 23 L. T. 600 i 

19 W. E. 215. 

Cruelty is a matrimonial ofence which must 
essentially be wnthin the wife’s knowledge when 
she files her petition ; and the court, therefore, 
will not allow her to add new charges to her 
petition, except under very special circumstances. 
A'tDdm V. Amtin, 41 L. J., Mat. 8 ; 25 L.T. 856 ; 

20 W. E. 128. 

When in a suit for judicial separation on the 
ground of cruelty the petition had been filed for 
neaii}^ a year, issue had been joined, and the 
cause set down for trial ; the court refused to 
allow the petitioner to amend her petition by 
adding further charges of cruelty. Jh. 

, A wife brought a suit for dissolution on the 
ground of adultery and cruelty. She proved the 
adultery, but failed to prove* the cruelty. The 
hearing was adjourned, aiul she subsequently 
discovered that the communication of syphilis 
amounted to legal cruelty. The court allowed 
her to add a charge of cruelty to that effect to 
the petition. Parkinson v. Parkin non, 21 L. T. 
597. 

A petition by a wife for dissolution of mar- 
riage, on the ground of adultery and desertion, 
may be amended by ad<ling a charge of cruelty 
if the court is satisfied that the fresh charge is 
brought forward bona fide, and not for the"i:)ur- 
pose of vexation. Jloudet/ v. lloioJctj, 1 Sw. & Tr. 
487 ; 29 L. J., Mat. 15 ; 7 W. E. 65i' 

By Striking out Charge.]— The court 

allowed a petition for judicial separation to be 
amended by stnking out a charge of adultery, in 
order tliat the petitioner’s evidence might be 
admitted in support of the charge of cruelty, the 
respondent having appeared and pleaded, but 
directed that any costs incurred relating to the 
charge of adultery should not be taxed arrairist 
the hiislmnd. Eudmn v. Hudson, 33 L. J.^Mat. 
5 ; 9 Jur. (K.S.) 1302 ; 12 W. R. 216. 

Bates of Charges.]— A petition for dis- 
solution of marriage, on the ground of adulterv 
and cruelty , charged cruelty “ in and during the 
months of April and May.” The respondent 
filed an answer, denying the charges. At the 
trial the respondent did not appear, and the 
petitioner failed to prove cruelty at the time 
alleged, but established cruelty 'in June and 


July -.—Held, that the petition might be amended 
by substituting the date of the cruelty proved. 

I P^myard v. Ptinyard, 32 L. J., Mat. 176 ; 11 
W. E. 990. 

Where a petition alleged adultery in the months 
of September and October, and the answer denied 
the adultery but pleaded condonation up to the 
29th September, the court refused an amend- 
ment but suggested that the petitioner might 
demur. Windham v. WvndJiam and GiiiglmL 
32 L. J., Mat. 89 ; 9 Jur. (K.S.) 82. 

K’o appearance by Respondent — Petition 

re-served.] — A petition contained a single alle- 
gation of adulteiy on a specific date. It was 
duly served on the respondent, who entered no 
appearance. At the hearing, application was 
made to amend the petition by inserting 
“September” instead of “November.” The 
court granted the application, but refused to 
allow the case to proceed until the petition, as 
amended, had been re-served upon the respon- 
dent, and ordered the hearing to stand over for 
that to be done. Charter v. Charter, 58 L. J., 
P. 44 ; 60 L. T. 872. 

Of Charge of Adultery— With whom.]— 

A petition charged adultery with G., and claimed 
damages. The respondent denied the charge. 
The co-respondent appeared, but did not file an 
answer. At the trial, before any witnesses were 
examiued, the claim for damages was withdrawn. 
The evidence of two witnesses tended to prove 
! that the respondent, on the 24th of September, 

' 1861, committed 'adultery with some person mi - 
: known ; and another wi*tness proved that at the 
' same place and time of day, but on the 17th of 
July, 1861, a man named Cl. had passed some 
hours in the respondent’s company. Upon an ap- 
1 plication of the husband, the petition was 
: amended by substituting for the charge of 
: adulteiy with G. a charge of adultery with some 
person unknown, The jury found a verdict for 
1 the respondent. Subsequently a rule for a new 
. trial was made absolute upon affidavits that the 
t latter witness had made a mistake in her evi- 
, deuce, and that the circumstances sworn to by 
j her took place on the 24th of September, 186i. 

■ I Upon the application of the husband, the court 
, I ordered the petition and record to be amended 

■ I by reinserting the charge of adultery with G. 

i upon payment, of costs, but refused to allow a re- 
insertion of the claim for damages. Jago v. 
Jago and Graham, 32 L. J., Mat. 48 ; 11 W. E. 
192. 

After Rule Nisi.] — A wife petitioned for 

I a dissolution of her marriage, by reason of the 
I husband’s adultery and cruelty, and proved both 
I charges. The decree nisi was suspended at her 
request, and subsequently she asked to be 
allowed to amend the petition, by substituting a 
prayer for judicial separation. The respondent 
opposed the alteration, and alleged that the peti- 
tioner herself had been guilty of adultery. The 
court granted liberty to the respondent to file 
affidavits in support of the charge; and no affi- 
davits being filed, allowed the petition to be 
amended as prayed. Mycoek v. MyGoah, 39 L. J., 
Mat. 56 ; L. E. 2 P. 98 ; 23 U. T. 238 ; 18 W. E. 
1144. ■ . . A ^ 

By adding Claim for Bamages.]— \yhen 

the object ap})earc(l to be bona fide to obtain 
; damages, the court allowed a paragraph praying 
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for damages to be added to a petition before an 
answer had been filed. Sy mmKh v, SymoruU and 
Hannan^ 23 L. T. 568 ; 19 W. R. 166. 

Leawe was granted to amend a petition for dis- 
solution of marriage by adding a claim for 
damages. Bartlett y. Bartlett and Balm anno. 
34 L. J., Mat. 64. 

At the date of filing his petition the only evi- 
dence which the petitioner had was the confes- 
sion of the respondent. He subsequently obtained 
independent evidence of her alleged adultery \vith 
the co-respondent, and he then applied to amend 
his petition by adding a claim for damages. The 
court allowed the amendment. Ilendow v. Hen- 
■sloio and Beardsley, 40 L. J., Mat. 31 ; 24 L. T. 
346 ; 19 W. R. 786. 

From Claim for Judicial Separation to 

Dissolution.] — Where both parties are before the 
court, a wife’s suit for judicial separation may be 
turned into one for a dissolution of marriage 
without issuing a fresh citation, but there must 
be a re-service of the petition on the respondent. 
€artlUlye v. CartUdye, 4 SSw. & Tr. 249. 

The court granted an application by a wife that 
a petition for a judicial separation filed by her 
might be dismissed, and that she might substi- 
tute for it a petition for dissolution of marriage, 
upon the terms of her paying the costs. Lewin 
v. Lemis, 29 L. J., Mat. 123. 

Allegation of Desertion.] — A petition for 

■dissolution of marriage by reason of the husband’s 
adultery and desertion was directed to be 
amended by a distinct averment of the fact of 
■desertion ; some statements of circumstances in 
such a petition maybe necessaiy, but evidence 
should not be pleaded. Pyne v. Pyne, 1 Sw. k 
Tr. 80 ; 6 W. R. 4507. 

From Claim for Dissolution to Judicial 

Separation.] — The adultery of the respondent 
having been proved, and also cruelty and mis- 
conduct on the part of the })etitioner which con- 
duced to such adultery, the court refused to 
allow a prayer for judicial separation to be sub- 
stituted for that for dissolution of marriage, in 
■order that the evidence of the misconduct of the 
petitioner should be expunged. Lempriere v. 
Lempriere and B.oehel. 37 L. J.. iMat. 78 ; L. R. 
1 R. 569 ; 19 L. T. 50 16 W. R. 1192. 

It is competent for the court to decree a 
judicial separation, although the petition juays 
•only for a decree for a dissolution of marriage, if 
the facts proved will entitle a })ctitioner to the 
former, but not to tlie latter decree. Smithy. 
Smith. 1 8w. k Tr. 359 ; 28 L. J., Mat. 27 ; 7 
W. R.'382. 

A petition of a wife prayed simply a decree of 
•dissolution of marriage on the ground of adultery 
,and desertion. At the hearing, adultery having 
been proved, but not desertion, the court decreed 
a judicial separation. Hj. 

Where, on a petition for dissolution of marriage, 
by a wife, the only facts which in tlie opinion of 
the court the petitioner is at liberty to prove 
would be ground for a decree of judicial separa- 
tion only, and the petitioner refuses to amend 
the petit ion by ]n’aying for judicial separation, 
the petition must be dismissetl. Boidey v. Itmoley, 
4 Sw, & Tr. 137 ; 11 Jur. (N.s.) 562 ; i2 L. T. 505. 

The court will, at the prayer of a petitioner,^ at 
the hearing make a decree of judicial separation 
instead of a decree nisi for dissolution, although 
the petition prays for dissolution, and facts are 


proved on which the dissolution might have been 
granted. Bent v. Beyit, 4 Sw. & Tr. 105 ; 34 L. J., 
Mat. 118 ; 13 L. T. 252. 

Of Answer.] — The court inclines to order an 
amendment of a plea where that will enable a 
point of law to be raised by demurrer. Holland 
V, Holland, 16 W. R. 406. 

The court wiR allow an allegation praying for 
relief to be added to the prayer of an answer 
containing charges of adultery and cruelty in a 
suit for dissolution of marriage, for the purpose 
of allowing the suit to be continued. PHrniinger 
V. Firminyer and OUard, 17 W. R. 335. 

A co-respondent whose answer merely tra- 
versed the allegation of adultery, was not allowed 
to cross-examine the witnesses called to establish 
that allegation, for the purpose of eliciting that 
the petitioner had been guilty of adultery, or of 
such misconduct as would induce the court to 
exercise its discretion by wnthliolding a decree ; 
but upon a statement being made that the co- 
respondent would probably "be al:»le to establish 
a case of such misconduct fui the part of the 
petitioner if he had the opportunity, the court 
allowed him to amend his answer by the inser- 
tion of various couiiter-ch urges against the peti- 
tioner, and reserved the question of the costs of 
the day until the merits of tlie case had been 
ascertained. Plumer v. Plamer and By a rave, 

4 8w. & Tr. 257. 

When a husband brouglit a suit for dissolution 
on the ground of adultery with the co-respon- 
dent, and the wife answered charging the 
husband with adultery and cruelty, and prayed, 
for a judicial separation, and the jury found for 
the wife on all the issues : — The court allowed 
the prayer of the answer to be amended, and 
pronounced a decree nisi for dissolution on the 
application of the wife. Corpataiae v. Corpatauat 
and Stanh, 23 W. R. 456. 

In a suit for dissolution of marriage, on the 
ground of the wife’s adultery with the co-respon- 
: dent, the latter pleaded only a denial. The 
j court refused to allow the co-respondent, after 
I his answer was filed, to add a charge of cruelty 
! against the petitioner. Jayne v. Jayrie. and 
I Protheroe, 21 L. T. 401 ; 18 W. R. 53. 

Application to rescind Amendment.] — A wife 
petitioned for judicial se[jaratioi], on the gioiiiid 
of cruelty and adultery ; the respondent tra- 
versetl the charges, nnd afterwards obtained 
leave to amend his answer by adding a counter- 
charge of adultery. Rt'fore leave to amend was 
granted, and after an order foi* payment of the 
wife’s taxed costs, the respondent became bank- 
rupt on his own petition. An application to 
rescind the order for the amendment of the 
answer, on the ground that the respondent had 
become bankrupt solely for the purpose of 
avoiding payment of his wife’s costs, and that 
the order was made by the court in ignorance of 
the bankruptcy, was rej(!cted. Oreatore,e v. 
Greatoro,v, 34 Ij. J., Mat, 9. 

Notice of Application for.] — Notice of an 
application for leave to amend a petition for 
dissolution of marriage should be given to the 
other party, or the petition may be withdmwn 
and served de novo. ■ Wriyht v. Wriyht,! ^yy.k 
Tr. 80 ; 27 L. J., Mat. 32 6 W. R. 507. 

An application was mnile to the court to 
amend an answer by adding to it a frcisli charge 
of adultery. Notice of the intended application 
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was served upon the opposite party the evening the question before the court by ■way of de- 
previously. The facts in issue were appointed murrer. Seller v. Seller, 28 L. J., Mat. 99 ; 5 
to be decided by a common jury, at the sittings Jur. (k.s.) 686 . 

then in progress: — ^Held, that the rules as to Questions whether a decree in a former suit is 
notice w^ere not applicable. IHtchGoch v. Hitch- admissible in evidence in a subsequent suit, and 
Gcch, 36 L. J., Mat. 40. if so, whether such evidence 'would be conclusive, 

Although the opposite party has only four cannot be decided on demurrer, but must be de- 
days allowed to amend his answer to such termined at the hearing when the evidence is 
amended petition or answ^er, the court will, if it tendered. Conradi v. Conradi, 36 L. J., Mat. 
is advisable, direct that the cause shall not be 68; L. li. 1 1^. 391; 16 L. T. 392; 15 W, II. 
heard until the expiration of ten days from 881. 

the day on which the amended answer was filed. Abatement of Suits. 

Id. 

By Death of Petitioner.] — By the death of a 
Ee-Service upon Amendment.]— When the re- petitioner a suit for dissolution of marriage 
spondent and co-respondent did not appear, the abates. If, therefore, he dies after a decree nisi 
court refused to allow the petition to be amended pas been pronounced, the court cannot make it 
at the hearing, by adding an averment of adultery absolute. Grant v. Grant, IBoivlea and Patteson„ 
-with some person unknown, without re-service. 2 Sw. k Tr. 522 ; 31 L. J., Mat. 174 ; 6 L. T. 660. 
Wallace v. Wallace, Gniter and Macnaniara, 

32 L. J., Mat. 47 ; 9 Jur. (N.s.) 134 ; 11 W. R. 112. 43 Eliz. c. 2, s. 7.]— Under the 43 Eliz. 

Where a petition for dissolution of marriage c. 2, s. 7, the grandfather and grandmother may be- 
has been served in which a mistake is made in called upon to maintain their pauper grandchild 
the Christian name of the person with whom the not able to \vork, and, if a father, who, in virtue- 
respondent is alleged to have committed adul- of his possible liability under this statute to 
tery, the court will allow it to be amended, but maintain his gi'andchildreii, is entitled to main- 
it must be re-servetl. Lore v. Zore, 32 L. J., Mat. tain a suit for the purpose of obtaining a decree 
134. annulling his chikrs marriage, dies pending such 

When leave is given to amend a petition, on the a suit, neither the mother’s nor the father’s exe- 
ground that it does not allege adultery to have cutors can revive the abated suit ; the mother^ 
been committed in dii-ect or distinct terms, but because she had no interest in the suit when it 
upon information and belief only, and the respon- -v^ms commenced ; and the executor, because the 
dent has not ai)peared, it must be re-served as statutory liability is merely i)ersonal. Bcran v. 
amended. SpiUlmni v. SpUshurif, 3 Sw. & Tr. HMahmi and JJcvan, 2 Sw. k Tr. 58 ; 28 L. J.y 
210 ; 32 L. J., Mat. 126 ; 9 L. T. 23. Mat. 127 ; 5 Jur. (N.S.) 686 ; 2 L. T. 255 ; B 

After the hearing of an undefended petition w. R. 453. 
which had been adjourned for further evidence, 

an allegation was added to the petition by the By Death of Respondent.] — A petition for dis- 
leave of the coiu’t, and it was re-served upon the solution of marriage abates^ on the death of the 
respondent. When it again came on for hearing, res|)ondent, but the court will not, on the appli- 
the court treated it as a new petition, and re- cation of the petitioner, order that the petition 
quired evidence of all the facts necessary to and affidavit in support be removed from the 
found a decree, as well as of the additional al- files of the court. Broca. ^ v. Brocas, 2 Sw. & 




legation. Wallier v. Walker, 31 L. J., Mat. 117. Tr. 383 ; 30 L. J., Mat. 172 ; 5 L. T. 137. 

'r 'I On Lunacy of Eespondent.]-A husband peti- 

Wife s suit for ludicial separation mav be turned i 

into one for a dissolution of marriage without tmned tor a disso ution ot hts manuage, ^ 

of tlic adulteiT ot liis Wife. At the time when he 


issuing a fresh citation, but there must be a re- ^ i '• i 

seiTicI of the petition on the respondent. Curt- presented the imtition she was m coiihnement as 

M/u T. CartlUlar, i Sw. & Tr. 249. “.‘I 1 

’ Held, that the court had no authority to appoint. 

When Excused.]— In a suit by a husband a curator ad litem to represent the interests of 

for dissolution of his marriage, he had obtained tbe wife in defence of the suit. BawdcTi'v..^ 
leave to proceed without a co-respondent and Bawden,^. (k Tr. 417 ; ^31 L. J., Mat. 94 ; 8- 
without personal service upon the respondent, Jar. (n.s.) 157 ; 6 L. T. 27 ; 10 W. R. 292. 
who had been cited by advertisement. The hus- 


band was afterwards allowed to amend his peti- 
tion by inserting fresh charges of adultery, with- 
out citing the respondent again. Smith v. Smith, 
3 Sw. k Tr. 216 ; 32 L. J., Mat. 145 ; 9 L. T. 118 ; 
11 W. R. 989. 

Re-Entry for Trial.] — Where a petition has 
been .set down for hearing, and is afterwards 
amended ami re-served, it must be re-entered, and 


By Death of Co-Respondent.] — Semble, that 
when a co-respondent dies during the pendency 
of a suit for dissolution of marriage, a motion 
should be made for leave to strike his name out 
of the petition. Sutton v. Sutton and Peacock,. 
32 L. J., Mat. 156. 

i. Cross Suits. 


caimot bo re,stoml to the place which the original , , ''“''‘l ‘“I! “f 

Knit ocr,„ni«l in flm uJ of cnn.BK V!h.7.r v Court Will 111 general stay one, without refer- 


suit occupied in the list of causes. MUncr v. x ■ -i* • x-i - v ^ n-r 

Milner, 80 L. J., Mat. 103. if iV™!. n-* cause list. Oehmw 

’ V. O.shorno and. Bartclli, 3 few. k Ir. 32/ ; o3 

L. J., Mat. 38 ; 10 Jur. (x.S.) 80 ; 9 L. T. 456. 
g. Demurrer. Where there are cross suits, and the wife in her 

i&r Divorce Eules, 18«5, r. 67. Vyhich was for a iudicial separation on the 

ground ot cruelty) was, by the verdict ot the 
If a petition for judicial separation sets forth jury, acquitted of the charges of adultery alleged 
facts which, if proved, would disentitle the peti- i in the husbands answer, the court refused to 
lioner to redre&s claimed, it is proper to bring i allow this verdict to be pleaded in answer to the 


g. Demurrer. 

See Divorce Rules, 1865, r. 67. 
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huBbaiid’s petition for dissolution, in which the 
same acts of adultery -were charged. Bancroft 
V. Bancroft and Mumney, B Sw. & Tr. 597 ; 34 
L. J., Mat. 31. 

Judicial separation was decreed on a verdict 
establishing the husband’s cruelty, though an 
issue in a cross suit as to his wife’s adultery was 
pending. Bancroft v. Bancroft, 4 Sw. & Tr. 84 ; 
34 L. j., Mat. 70 ; 12 L. T. 236 ; 13 W. R. 
548. 

Both Parties claiming Relief.] — When a hus- 
band petitions for a dissolution of marriage on 
the ground of his wife’s adultery, and she in her 
answer prays for a judicial separation on the 
ground of desertion, the court will not at his 
instance (the wife opposing) terminate the suit 
by dismissing the petition. Schlra v. Schira 
and Sampajo, L. R. 1 P. 466. 


j. Withdrawal and Dismissal of Petition. 

See Divorce Rules, 1875, r. 193. 

Dismissal — Petitioner not Appearing.] — If at 

the hearing of a petition by a wife for dissolution 
of marriage, on the ground of adultery and de- 
sertion, no one appears on behalf of the peti- 
tioner, the respondent has a right to have the 
petition dismissed. Besmared v. Besniared, 31 
L. J., Mat. 34. 

Where a notice was given by a petitioner’s 
solicitors to the solicitors of tlie respondent and 
co-respondent of the abandonment of the petition 
for dissolution of marriage, the court, on a motion 
on the part of the respondent and co-respondent, 
supported by an affidavit of service of notice of 
motion on the petitioner’s solicitors, dismissed 
the petition and condemned the petitioner in the 
costs. Syrnom v. Stpjuain and Bike, 2 Svv. cSc Tr. 
435 ; 31 L. J.. Mat. 84 ; 6 L. T. 163 ; 10 W. 
R. 449. 

Where a wife, the petitioner, did not ai)pear 
on the clay of hearing, the court before dismiss- 
ing the petition rectuired that a rule to show 
cause should be first served upon her, and inti- 
mated that in all such cases that practice should 
be followed. Curtin v. Curtin, 38 L. J., Mat. 9 ; 

19 L. T. 610. 

When a petitioner fails to appear at the hear- 
ing, the court will either grant a rule to dismiss 
the petition, or, if information is laid before it 
tending to show that the petitioner does not in- 
tend to go on with his suit, will dismiss it at 
once. Ikmnd v. Boiuid, 20 L. T. 87. 

Misconduct of Petitioner.] — In a hus- 
band’s suit for dissolution of marriage, the jury 
found that the wife had committed adultery with 
the co-respondent ; that the husband had been 
guilty of adultery and cruelty, and Ijad infected 
his wife with a venereal disease ; and that his 
misconduct had been condoned, and had not 
conduced to her adultery ; and the jury refused 
to award damages against the co-respondent. 
The court, in the exercise of its discretion under 

20 & 21 Viet. c. 85, s. 31, dismissed the petition, 
and directed that the wife should have the 
general costs of the suit. Wilde tj v. Wildey and 
Ryder, 26 W. R. 239. 

Where in a suit for a dissolution of marriage by 
a husband the adultery was proved, but the peti- 
tion was dismissed on the grouncl of his gross 
misconduct, the court refused to make any 
order as to the costs of the petitioner or co- 


mspondent. HlckY. Hlch and Kitchen, 34 L. J.,. 
Mat, 11. 

Agreement for Compromise.] — A husband and 
wife are competent to make a binding agreement 
for compromise of a divorce suit. Hart v. Hart^ 
,50 L. J., Ch. 697 ; 18 Ch. D. 670 ; 45 L. T. 13 ; 
30W. R.8. 

An agreement for good consideration, that the 
petitioner in a suit for dissolution of marriage 
will withdraw from the suit, is binding, if it has- 
not been obtained by fraud or duress. Sterbmi 

V. StcrUni, 39 L. J., Mat. 82 ; 22 L. T. 552. 

Where the parties, on the eve of the trial of a, 

suit by the wife for judicial separation, by reason 
of cruelty, agreed that the cause should not be. 
moved to settle terms of deed of separation and 
that arbitration should be resorted to, the court 
refused to allow her to proceed' with the original 
suit, she having wilfully interposed obstacles to* 
the progress of the arbitration. Hooper v. 
Hooper, 1 Sw. & Tr. 219 ; 29 L. J., Mat. 59 : S* 

W. R. 319. 

Held, on appeal, that the petitioner was not 
at liberty to repudiate the agreement, except on 
the ground of fraud, or of such an error in the 
terms of the agreement tha.t she ought not to 
be bound by it. Hooper v. Hooper, 3 Sw. & Tr. 
251 ; 30 L. J., Ik 49. 

In 1860 a wife filed a petition for dissolution 
of marriage, on the ground of adultery and 
cruelty. When the cause came on for trial, it 
was withdrawn from the jury by agreement of 
the parties, the wife undertaking not to institute 
other proceedings in the divorce court. In 1862 
the wife instituted a fresh suit for dissolution of 
marriage on the ground of adultery and cruelty, 
the acts of misconduct alleged in the petition 
being, with the exception of some acts of adultery 
and cruelty comiiiitted prior to tlie first petition 
and not includetl within it, and of some acts of 
adultery of later date, the same as those charged 
ill the first petition. The respondent pleaded 
the agreement in bar. Upon an application by 
the petitioner for directions as to the mode of 
trial, the court refused to make any order, upon 
the ground that the institution of the second suit, 
was a gross breach of good faith, and a violation 
of the agreement by which the petitioner had 
surrendered irrevocably any legal right to relief 
in respect of miscoiuluct prior to the first peti- 
tion Held, that the suit could not be sustained, 
inasmuch as it was founded in part upon acts 
which had occurred before the date of the first 
petition, and which were released by the agree- 
ment. Rowley v. Roioley, 35 'L. J., Mat. llu 
L. R. 1 H. L. 63, and nee col. 926. 

Agreement not made Order of Court.} 

—Where by agreement between the parties a. 
petition for dissolution of marriage is dismissed, 
the court will not allow such agreement to be- 
made an order of court for the purfiose of en- 
forcing its terms. Ryder v. Ryder, 30 L. J.„ 
Mat. 164. 

Queen’s Proctor Intervening.] — Wheit 

the queen’s proctor objected, the court refused 
to dismiss the petition on consent, a nd licit I tliab 
j he was eu titled to prove the adultery charged 
! by him against the petitioner. Clap ham v. 

Clapham and Guent, 17 L. T. 554. 

Where a husband’s petition was dismissed foi." 
want of prosecution, the court condemned him 
i in the co-respondent's costs, and decliuetl to sus- 
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pend its decree imtil the result of an interven- 
tion by the queen’s proctor against a decree nisi 
being made absolute, obtained by the wife in a 
cross suit, was known. W/titmoi'e v. Whitmore 
and Brcttdl, 13 L. T. 610. 

After Decree Nisi.] — When a decree nisi 

f or the dissolution of a maiTiage has been pro- 
aiounced, the court has power to dismiss the 
petition, as for want of prosecution, unless the 
petitioner moves to have the decree made abso- 
lute within a reasonable time. Pollach v. PoU 
lach, Deane and Maniamara^ 16 W. E. 1130. 

After a decree nisi for dissolution of marriage 
.at the suit of a wife had been pronounced, she 
renewed marital intercourse with her husband, 
and informed her attorney that she did not wish 
.any further procee<lings to be taken in the suit. 
Upon an application by the husband to dismiss 
the petition, the com-t declined to accede to it, 
but said that, if both parties consented, it would 
order all proceedings in tlie suit to be stayed. 
Leiois V. Letoi.'i, 2 Sw. & Tr. 494 ; 30 L. J., Mat. 
199 ; 7 Jur. (N.S.) 831 ; 4 L. T. 772. 

After Verdict.]— A motion to dismiss a 

pjctition after a verdict for a i-espondent should 
be supported by an aflidavit that no application 
for a new trial has l)ecn lodged in the registry. 
mu V. mil and Wtwd, 2 Sw. ^ Tr. 515 ; 30 
L. J., Mat. 198; 5L. T.12U. 

When a verdict has l)een found for the respon- 
dent, tlie court will not dismiss the petition 
until the mouth allowed for moving for a new 
trial has elapsed. IJitehroel' v. JlitcheoeJ/, 2 
*Sw. .Nc Tr. 513 ; 80 L. J., Mat. 198 ; 5 L. T. 120. 

Where issues in a suit for dissolution of mar- 
riage have been tried by a jury, the court will 
not dismiss the petition on the at)plication of the 
petitioner until the time allowed by the rules 
for moving for a new trial has ela])sed. Aliter, 
if all the ])artie.s concur in the application. 
i:ieddou v. Seddon and Doyle, 31 L. J., Mat. 31. 

At the trial of issues joined in a suit for disso- 
lution, of marriage, on the ground of the wife's 
adultery, no one appearing on behalf of the hus- 
band, the jury returned a verdict that the respon- 
dent had not eomniittcd adultery with the 
•co-respondent. Xo ai)plication having been 
.afterwards made for a new trial, the court, upon 
motion of the co-respondent, dismissed the peti- 
tion and condemned the husband in costs. 
Potf,s‘ V. Pottf; and Datcnian, 32 L. J., Mat. 32 ; 
IIW. R.192. 
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petition for judicial separation, and file one for 
dissolution of marriage, if her proctor has not 
received from the husband her costs in the 
former suit. jUhlcy v. Ashley,, 2 Sw. & Tr. 388 ; 

30 L. J., Mat. 175 ; *5 L. T. 139. 

Withdrawal of former Petition— Effect of. J— 

In 1873 a husband presented a petition for disso- 
lution of marriage on the ground of his wife’s 
adultery with the co-respondent. The petition 
was afterwards dismissed on the application of 
the petitioner and on payment by him of the 
costs of the respondent and co-respondent. In 
1879 the husband presented another petition for 
dissolution of marriage on the ground of his 
wife’s adultery with the same co-respondent, and 
charged various acts of adultery which had been 
alleged in the first petition as well as other acts 
of adultery subsequent to the dismissal of that 
petition : — Held, that the dismissal of the first 
petition did not estop the petitioner from rely- 
ing upon the same acts of adultery in support of 
the second petition. Hall v. mall^ 48 L. J., P. 
57 ; 40 L. T. 525 ; 27 W. R. 664. 

k. Delay in Prosecuting- Suit. 

What is Unreasonable.] — The unreasonable 
delay in presenting or prosecuting a petition for 
dissolution of marriage, is delay from, which it 
would appear that the petitioner is insensible to 
the injury of which he complains. Pelleio v. 
Pellew and Berheley, 1 Sw. & Tr. 553 ; 29 L. J., 
Mat. 44 ; 2 L. T. 89. And see Beamderh v. 
Beauelerh 60 L. J., P. 20 ; [1891] P. 189 ; 64 
L. T. 35— C. A., cols. 760 — 1. 

Effect of.] — Delay lin instituting a suit for 
judicial separation, on the ground of cruelty,^ is 
not a bar to the suit ; but it is a material fact for 
the consideration of the court, as tending to show 
that there was no sei'ious apprehension of further 
violence. SmaUncood v. Sinallieood. 2 Sw. & Tr. 
397 ; 31 L. J., Mat. 3 ; 8 Jur. (N.S.) 63 ; 5 L. T. 
324 ; 10 AV. R. 65. 

Or taken in connection with other circum- 
stances may show that the suit is not instituted 
for the pi'otectiou of the wife, but for some col- 
lateral purpose. If the court is satisfied that 
such is the case, the petition will be dismissed. 
Mattheic^-\. JIattheuns-, 1 Sw. &: Tr. 499 ; 29 L. J., 
Mat. 118 ; 6 Jur. (N.S.) 659 ; 2 L. T. 472 ; 8, 
W. R. 591. Affirmed on appeal, 3 Sw. & Tr. 161. 


pi- h 
m:. 




Upon Payment of Costs.] — The court will 

not dismiss a petition by a husband for dissolu- 
tion of marriage, except upon payment of the 
wife's taxed costs and the costs of the motion. 
Pearce v. Pearce,,, 30 L. J., Mat. 182. 

A wife, pending a suit by her for a judicial 
iseparation, returned to cohabitation, no order for 
the tax;iti(ni of her costs having been made. 
The husbaml, therefore, applied to have the peti- 
tion dismissed : — .Held, that it could be dismissed 
■only upon payment of the wife’s costs. Cooper 
V, Cooper, 3 Sw. & Tr. 392 ; 33 L. J., Mat. 71 ; 
lO L. T. 275. 

Withdrawing.] — When a respondent has ap- 
peared, the court will nut allow a petitioner to 
withdraw, the petition, unless the respondent 
consents, or has had notice of the motion, LnD 
zcyche v. Lntwyehe, 28 L. J., Mat. 56 ; 5 Jur. 76. 

The court will allow a wife to withdraw her 


Want of Means.] — A petitioner is iiot guilty of 
unreasonable delay in presenting his petition, 
notwithstanding a long period may have elapsed 
since the adultery, if he is prevente<l by poverty 
from taking earlier steps to obtain a divorce. 
Patel} ffe Y. JlafeJtll'e and Andemon, 1 Sw. & Tr. 
467 ; 2<) L. J., Mat. 171 ; 5 Jur. (y.S.) 714 ; 7 
W. R. 726. 

A wife left her husband in 1844, on account of 
his cruelty and adultery. Slie had not the means 
of proceeding till shortly before the suit was iii- 
stiuitcd, ill 1863. The husband had been leading 
a wandering life without employment : — Held, 
that the u'ife had not been guilty of unreason- 
able delay. Harrison v. Harrison, 3 Sw. & Tr. 
362 ; 33 L. J., Mat. 44 ; 10 Jur. (N.s.) 371 ; 10 
L. T. 138; 12AV. R. 808. 

A husband in 1878 obtained a judicial separa- 
tion, and 50/. damages against the co-respondent, 
but he took no steps to recover thc' damages. The 
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wife continued to cohabit with the co-respon- was instituted in 1871. The petitioner was a 
dent, and in 1882 the husband petitioned for a material witness on the issue of adultery. The- 
dissolution of his marriage. The reason which inadmissibility of his evidence until after Au- 
he gave for the delay and for not enforcing the gust, 1869, when the Evidence Eurtlier Amend- 
claiin for damag(5s was that he had no money, ment Act was passed, was accepted as sufficient 
being only in receipt of weekly w'ages, and that explanation of the delay. Want of means is also- 
he hoped his wife would come back and live with sufficient excuse for delay. Wilso/i r. Wikim,. 
him : — Held, that the delay was not unreason- L. R. 2 P. 435. 

able, and that the petitioner was entitled to a A wife separated from her husband in 1850, in 
decree. Mason v. Mason, 52 L. J., P. 27 ; 8P. D. consequence of his incestuous adultery with her 


21 ; 48 L. T. 290 ; 31 W. R. 361 
Wilson V. Wilson, L. R. 2 P. 435. 


-C. A. S. P., 


sister ; and in 1868 she presented a petition for 
a dissolution of marriage on the ground of that 


A husband discovered his wife in adultery in adultery. Her explanation of the delay wdiich 
September, 1859, and separated from her, but did had occurred in presenting the petition was, that 
not present a petition for the dissolution of his her mother was very anxious to avoid a public 
marriage until July, 1873. He was a coal exposure of the scandal, and she yielded to her 
hauler, and admitted that, at the time when the mother’s urgent entreaties, and forebore to talie 
petition was presented, he had stock-in-trade of proceedings until her mother’s death : — Held, to 
the value of about 600/. and nine horses, besides have been guilty of unreasonable delay, but not 
some cottages which he had purchased through a of such a character as to deprive her of her right 
building society. The court refused to accept to a decree. Newman v. NeAiman, 39 L. J., Mat. 
wmnt of means as a sufficient explanation of the 36 ; L. R. 2 P. 57 ; 22 L. T. 552 ; 18 W. R. 584. 
time which he had allowed to elapse • before Undue delay in bringing the suit is no plea, 
taking proceedings, and dismissed the petition on strictly speaking, to a petition for judicial sepa- 
the ground of unreasonable delay. Short v. ration, but taken in connection with other circum- 
Shortand Bolwell, L. R. 3 P. 193. stances, such as pecuniary motives for instituting 

the suit, may be a sufficient reason for dismissing 

Co-Respoudeut Living Abroad.]— A peti- the petition. Cooho v. Coohe, 3 Sw. & Tr. 126 ; 32 

tion for dissolution had been filed so far back as L. J., Mat. 154 ; 9 Jur. (n.s.) 754 ; 8 L. T. 644 ; 
1867, and the co-respondent had not answered. 11 W. R. 957. 

He had been living abroad, and was entirely But lapse of time between knowledge of the 
without means. In order that he might be heard conduct complained of and the commencement 
as to costs, the court in 1870 allowed him to come of the suit requires explanation, and may, along 
in and file an answer, on the condition that he with the circumstances of the case, induce the 
should simply traverse the petition. Howland w court to withhold tlie relief sought. In such 
Roialand and Miles, 21 L. T. 733. cases the court will require to be satisfied of the: 

sincerity of the complaint of the petitioner. 

By a Mistake.]— B., a domiciled Englishman, Boultiraj v. Bonlthnj, 3 8w. & Tr. 329 ; 33 L. J.,. 
intermarried with 0., a Scotchwoman, at Gretna Mat. 33 ; 10 Jur. (K.s.) 182 ; 9 L. T. 779 ; 12 
Green, and at St. George’s, Hanover Square, in W. R. 389. 

August, 1837. B. and C. cohabited together in If a petitioner, Avith a full knowledge of the 
Wales, England, and Scotland, but principally in facts of the case, does not present his petition for 
Scotland, till 1841, soon after which date C. two years, he must give some sufficient reason for 
eloped Avith P., AAdiereupon B. obtained a sen- the delay, otherAvise his petition may be dis- 
tence of divorce in the court of sessions, in Scot- missed under 20 & 21 Viet. c. 75, s. 31. Nicliolsim 
land, on the 3rd of July, 1841. On the 26th July, v. Nicholson, L. R. 3 P. 53 ; 29 L. T. 108. 

1841, 0. intermarried Avith P. at GlasgOAV, and 
lived AAuth him till his death, in 1855. B. at first 

supposed the sentence of the Scotch court to be 1- Attachment and Sequestration, 
of imirersal operation, and that supposition was Divorce Rules, 18(55. rr. 110—112, 179. 

confirmed by opinion of counsel in 1846. In 1854 jgy 203 . 

he obtained the opinion of tAvo counsel, to the 

effect that the Scotch sentence would have no Attaehment.] — The court Avill not grant an 


validity in England ; in consequence of which attachment against a husbaiul for the removal 
he presented a petition for leave to bring into of his wife’s property after the dissolution of the 
the House of Lords a bill, declaring his marriage marriage, Avlieii the property is taken for the 
Avith C. absolutely void since the 8rd of July, purpose of identifying the Avife, she having 
1841, AAdiich petition was rejected. In 1858 B. assumed a false name. Wiitmore v. WMtrnore, 
petitioned the court for dissolution of marriage L. R. 1 P. 36 ; 14 W. R. 352. 
bv reason of C.’s adultery in April, 1841, and at The court refused to grant an attachment 
other times Held, that there was no such lapse against a husband for non-payment of certain 
of time as to constitute unreasonable delay, costs incurred on behalf of the Avife in a suit in- 
ToUemaehe v. Tolleniache, 1 Sw. & Tr. 557 ; 30 stituted by her for judicial separation, on the 

L. J, Mat. 113 • 2 L. T. 87. ground of his alleged cruelty, where on his 

’ ’’ uncontradicted answer it appeared that the 

When Relief will be Withheld.] — Cohabita- husband had been compelled to scparat,e from 
tiori lasted from October, 1872, to March, 1873. her several months before tiie institution of the 
The adultery and cruelty were ' not denied, and, suit in consequence of her drunkenness and 
though there had been various attempts to bring violence, and had not the prewsent means of com- 
the parties together again, and the wife Avas will- plying Avith the order for payment. Jl'ollmdY, 
ing to forghm her husband, the court was satisfied Holland, 4 Sw. & Tr. 78 ; 34 L. J., Mat. bu ; 11 

that the wife liad done nothing in the interval L. T. 750 ; 13 W. R. 50;). 

to forfeit her right to a divorce, and granted a An attachment will not be granted for non- 
decree nisi. Pitt V. Pitt, 33 L. T. 136. payment of money pursuant to order, nnles.s a 

Adultery was committed in 1866, and a suit copy of the order is annexed to or recited in the 
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, affidavit of service. Lidmore v. Lidmore^ 32 
L. J., Mat. 134-. 

Indorsement on Order to be enforced.] — 

By virtue of 20 & 21 Viet. c. 85, s. 52, all decrees 
and orders of the court of divorce are to be 
enforced in the same manner as' orders, &c., in 
chancery. Therefore, in spite of Ord. LXVIII. 
r. 1, which exempts divorce proceedings from 
the operations of the rules and orders of the 
supreme court, before a motion can be success- 
fully made for disobedience to an order made in 
‘ .a divorce proceeding, it must be shown that the 
•order it is sought to enforce was indorsed as 
required by Ord. XLI. r. 5. Pace v. 

■hi L. J., P. Ill ; 67 L. T. 383. 

Misnomer of Parties.] — In a suit for dis- 

■solution of marriage, after a decree nisi, with costs 
against the co-respondent, an attachment for non- 
payment of those costs was granted. The cita- 
tion and subsequent proceedings in which the 
co-respondent was erroneously styled William 
Abbott, were served upon William Braine Abbot, 
who took no objection to the irregularity until 
the attachment was granted. He then applied to 
have it set aside : — Held, tliat as he had stood by 
<luring the progress of the suit and allowed judg- 
ment to go against him in a wrong name, the at- 
tachment must stand. Churchill v. Churchill 
and Ahlott, 37 L. J., Mat. 41 ; L. K. 1 P. 485 ; 
17 L. T. 619. 

Sufficiency of Service.] — It is competent to 

a party to object, on a motion for attachment for 
non-compliance with an order of the court, to 
the sufficiency of the service of the order on him. 
Purr V. Parr and White., 4 Sw. <Sc Tr. 229. 

The proper mode of effecting service of an 
-order, e.g. for payment of alimony, is to leave a 
copy and at the same time to produce the original 
•office copy. Ih. 

Personal Demand for Payment.] — When 

.an order for payment of a sum of money within a 
specified time is made, and personally served, a 
personal demand for payment is imnccessary to 
found a motion for attachment for disobedience 
to the order. JSlcholU v. JVicholU, 2 Sw. & Tr. 
637 ; 31 L. J., Mat. 115 ; 7 L. T. 221. 

Suit Dismissed— Power to Enforce.]— The 

court has power to enforce an attachment after 
a suit has been dismissed. Bremner v. Brnn ncr 
■and Breft^ 3 Sw. & Tr. 378 ; 33 L. J., Mat. 202 : 
10 L. T. 99 ; 12 W. E. 444. 

Seq.uestration. ] — The court has power to issue 
a sequestration, although no attachment has pre- 
viously been issued. Bent v. Bent, 36 L. J., Mat. 
•61 ; L. R. 1 P, 366 ; 15 L. T. 635 ; 15 W. R. 591. 

The pension of a retired officer in the Indian 
navy, received solely in respect of past services, 
'is liable to' a sequestration for non-payment of 
costs. 11). 

Where the only known property of the husband, 
who had failed to pay the permanent alimony 
, allotted to his wife on a decree of judicial separa- 
tion, consisted of an annuity or a rent-charge 
paid to him by trustees, the court granted a i 
, .general writ, leaving it to the sequestrator to 
enforce it as he best could against the trustees. 
Clinton v. Clinton, L. R. 1 P. 215 : 14 L. T. 257 ; 
rl4W. R. 545. 

Application to enforce Persons not 


Parties to Suit.]— A co-respondent was ordered 
to pay 50Z. damages into court. He disobeyed 
the order, and a writ of sequestration was issued 
against him. The sequestrators applied to the 
court on motion in the suit that the trustees of 
his marriage settlement should pay into court 
certain sums in their hands, to which it was 
alleged the debtor was entitled. The trustees 
denied that the debtor had any interest in the 
fund in question, and further maintained that if 
the court made the order as prayed it would be' 
ultra vires : — Held, that the court had no power 
to enforce sequestration against third persons 
who disputed their liability to the debtor, on 
motion in a suit to which they were not parties, 
unless they appeared and made submission to the 
jurisdiction of the court. Craiq v. Crauf, 65 L. J., 
P. 99 ; [1896] P. 171 ; 75 L. T. 280 ; 4.5 W. R. 64. 

Alimony, to enforce payment of.] — See cols. 
858, 841. 

m. Intervention of Queen’s Proctor. 

See Divorce Rules, 1865. rr. 68, 69, and Rules of 
1877, r. 202. 

23 & 24 Viet. c. 144, s. 7.] — This section con- 
fers on the queen’s proctor the power to intervene 
in a case of collusion, but in that alone ; and 
except ill such a case, if he institutes proceed- 
ings in a suit for divorce, he appears only as one 
of the public giving information to the court, 
and under such circumstances the court has no 
power to award him costs. Lautour v. Queen\s‘ 
Proctor. 10 PI. L. Gas. 685 ; 33 L. J., Mat. 89 ; 
10 Jur. '(]s\S.) 325 ; 10 L. T. 611 ; 12 W. R. 611. 

The queen's proctor intervening in a suit under 
I 23 & 24 Viet. c. 144, s. 7, and alleging collusion, 
is at liberty in the same plea to allege the sup- 
! pression of material facts or any other matters 
in opposition to the decree. Bering v. Bermej 
and Blahcley, 37 L. J., Mat. 52 ; L. R. 1 P. 531* : 
19 L. T. 48. 

The same issues being raised by the queen’s 
proctor and by other interveners, ’the case was 
conducted by counsel for the queen’s proctor, 
and the court refused to allow counsel for the 
other interveners to address the jury, although 
they were allowed to examine and cross-examine 
the witnesses. Ib, 

Leave Necessary,] — The queen’s proctor can- 
not, without the leave of the court, intervene in 
his official capacity to show cause against a 
decree nisi for dissolution of marriage being 
made absolute. Gray v. Gray, 30 L. J., Mat. 96. 

It is only when he has evidence of collusion 
that it is necessary that he should apply to the 
court for leave to intervene under the latter 
part of s. 7 of 23 &; 24 Viet. c. 144. Hudson v. 
Hudson and Poole, 45 L. J., P. 39 ; 1 P. D. 65 ; 
38 L. T. 788 ; 24 W. R. 282. 

The queen’s proctor may move the court by 
counsel, without affidavit, for leave to intervene 
in a divorce suit. Anon., 2 Sw. & Tr. 249 ; 30 
L. J., Mat. 88 ; 4 L. T. 451. 

^ Application by, for Postponement of 

Trial.]— But if lie moves to have the hearing of 
the petition postponed, that he may have time to 
plead, that part of the motion must be founded 
on affidavit, and notice given to the other 
parties. Aiwn., 2 Sw. & Tr. 249 ; 30 L. J., Mat. 
88 ; 3. L. T. 823. 

Except as one of the Public.] — He may, 
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however, as one of the public, show cause against 
a decree nisi being made absolute. Mastars v. 
Masters^ 34 L. J., Mat. 7. ‘ 

If the queen’s proctor intervenes, by leave of 
the court, pleads to the petition, and the peti- 
tioner replies, whereby issues are raised on the 
record, the court will not generally allow such 
issues to be decided by affida,vits ; but if the 
queen’s proctor, under the first branch of s. 7, 
as one of the public, enters an appearance and 
shows cause against a decree nisi being made 
absolute, he may proceed to file aifidavits, and 
on those and counter-affidavits, if filed, the 
question raised may be argued under the direc- 
tion of the judge. Bindton v. Boultoih and Barje, 
2 Sw. & Tr. 351 ; 31 L. J., Mat. 76 ; 6 L. T. 693'; 
10 W. n. 863. 

If information is given to the queen’s proctor 
of material facts necessary to the due decision of 
a case before the court during the progress of the 
cause, he cannot at that time take any steps 
except to watch the case and see whether such 
anaterial facts are brought to the notice of the 
court. If not, he will be entitled, as one of the 
public, but acting under the direction of the 
attorney-general, to show cause against the 
decree being made absolute, in which case he 
will follow the ordinary |)ractice prescribed by 
the rules. Hudson v. Iludson and Poole, 43 
L. J., P. 39 ; 1 P. D. 65 ; 33 L. T. 788 ; 24 W. R. 
282. 


to the knowledge of the court. Crawford v. 
Crawford, 11 P. D. 150 ; 35 W. R. 31. 


Particulars.] — When the suppression of 

material facts is averred by the queen’s proctor 
without specifying such facts, the petitioner is 
entitled to particulars. Barnes v. Barnes and 
Grimwade, 37 L. J,, Mat. 4 ; L. R. 1 P. 505 ; 17 
L. T. 268 : 16 W. R. 281. 


Material Facts not brought before the Court.] 

— Where specific charges of adultery have been 
investigated and decided in the affirmative, the 
queen’s proctor is entitled to intervene for the 
purpose of showing that the finding ought to 
have been the other way, in consequence of 
material facts not having been. brought before 
the court ; and if he comes to the conclusion, 
from material facts brought to his notice, that a 
decree nisi has been obtained contrary to justice, 
it is his duty to bring such facts to the know- 
ledge of the court. Crawford v. Crawford, 55 
L. J., P. 42 ; 55 L. T. 304 34 W. R. 677— C. A. 
And see IlowartJi v. Howarth, col. 901 and col. 772. 


Restoration of Co-respondent to Suit.] — 

At the trial of a husband’s petition for a dissolu- 
tion of marriage the petitioner deposed to a con- 
fession made to him by his wife of the com- 
mission of adultery with the co-respondent. The 
judge granted a decree nisi, but held that there 
w^as no evidence against the co-respondent, who 
was dismissed from the suit, with costs. The 
co-respondent was not called to disprove the 
charges of adultery. The queen’s proctor after- 
wards entered an appearance and filed a plea, 
alleging that the decree was pronounced con- 
trary to the justice of the case by reason of 
material facts not being brought before the 
court ; that certain witnesses who were known 
by both parties to be in court, and wffiose evi- 
dence was material, were not called ; and that, 
apart from the alleged confession by the re- 
spondent, there was no evidence of adultery : — 
The court refused to strike out the queen’s 
proctor’s plea, and also refused leave to the 
respondent and the co-respondent to appear on 
the rehearing of the suit. Crawford v. Crawford, 
isupra. 


Adultery of Petitioner — Costs.] — B. petitioned 
for dissolution by reason of his wife’s adultery, 
and on proof of this allegation, neither respon- 
dent nor co-respondent appearing, obtained a 
decree nisi. On motion to make the decree 
absolute, an affidavit of the respondent, charg- 
ing B. with bigamy, was before the court, who 
directed it to be laid before the queen’s proctor. 
The queen’s proctor intervened, and pleaded 
collusion, and the bigamy and subsequent adul- 
tery of B. B. replied, denying the collusion, but 
admitting the bigamy and adultery. The court, 
on motion on behalf of the queen’s proctor, reversed 
the decree nisi, dismissed the petition, and con- 
demned B. in the costs of the queen’s proctor’s 
intervention. Boulton v. Boulton and Pacie, 2 
Sw. & Tr. 638 ; 7 L. T. 222. 

After a decree nisi had been granted on the 
ground of a wife’s adultery, the queen’s proctor 
intervened, and produced evidence showing that 
the petitioner had, subsequently to his wife’s 
elopement and adultery, himself been adulterously 
cohabiting with a w^oman Held, that the 
deci'ee ought to be resciiuled, and the petition 
dismissed ; Vmt that as no case of collusion had 
been established, the court had no powder to con- 
demn the petitioner in the costs of the queen’s 
proctor’s intervention. LauPmr v. Queen's Proe-- 
tor, 10 H. L. Cas. 685 ; 33 L. J., Mat. 89 ; 10 Jur. 
(it.S.) 325 ; 10 L. T. 198 ; 12 W. R. 611. 

At the petition of a wife the court made a de- 
cree nisi to dissolve her marriage by reason of her 
husband’s adultery and cruelty, and therein con- 
demned the respondent in the costs incurred and 
to be incurred on behalf of the petitioner, and 
I directed the same to be taxed. Subsequently the 
queen’s proctor intervened, and proved that the 
petitioner had herself been guilty of adultery. 
The court ordered so much of the decree nisi to 
be reversed as dissolved the marriage of the 
parties, and dismissed the petition ; but, varying 
an order previously made, reserved to the peti- 
tioner her right to enforce against the respondent 
the order as to costs contained in the decree nisi. 
Whitmore v. Wltltniore, 35 L. J., Mat. 52. 

In a suit for dissolution of marriage heard be- 
fore the court and a common jury, a verdict was 
found against the respondent and co-respondent 
for adultery, and damages w^ere assessed. A 
decree nisi was thereupon made, wdth costs 
against the co-respondent. The queen's proctoi: 
intervened ; and ultimately it wuis proved that 
the petitioner had also been guilty of adultery. 
The court reversed the wffiole decree nisi, includ- 
ing the order for costs, and dismissed the peti- 
tion. Rarensernft v. liacenseroft, 41 L. J., Mat. 
28 ; L. R. 2 R. 376 ; 26 L. T. 265 ; 20 W. R. 
448. 


Pleading.] — It is sufficient for the queen’s 

proctor to allege in his plea that the decree w^as 
pronounced contrary to the justice of the case 
by reason of material facts not being brought 


Right of Person Charged to Intervene.] — 

Where the queen’s proctor has intervened and 
alleged adultery on the part of the petitioner in 
a divorce suit, the court has no powder to allow 
the person with whom such atlultcry is alleged to 
have been committed to intervene in the pro- 
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ceedinc'S Grim y. Griete, 63 L. J., P. 29 ; then living in adultery) that in consideration 
ri8>)3f P. 28S • 1 B. 533 ; 69 L. T. 462. of certain things to be done by her, he would 

Where the queen’s proctor intervenes in a at once sue for a divorce arid prosecute his suit 
suit and alleges adultery with a pei-son not a to completion, and that he would claim no 


63 L. J., P. 74 ; [1894] P. 31 ; 6 E. 662. 


held that there was collusion, as the initiation of 
the suit was procured, and its result as to costs 
and damages was settled by agreement of whicli 


„ . . 1 ana damages was sen-itju uj itgiccuicixu ux vvixxviJi 

lor. lip iheii for a dissolution abstention from defence was a term. There 
A husbandobtaineil a dmeenisi foi ^ collusion, although no facts have been 

of marriage on the giomid^ fately dealt with or withheld. Collusion hears 

with the the same meaning in s. 30 of the Matrimonial 

the co-iesponduit m i.i'tprvened and filed Causes Act, 18.57, and in both parts of s. 7 of the 

queen s proctor atterwaids »teUene<h and ^ Matrimonial Causes Act. 1860. Churchivard y. 


nleas alleging collusion and the petitioner’s 

X . . , .1 X r,,,-;-)- 


adultery between the commencement of the suit 

and the date of the decree nisi. The petitioner , 

filed no answer to the queen’s proctor’s pleas, 

and the decree nisi was rescinded. The court -cowe 

rescinded that paid of the decree which con- Hueen u 

d('inned the co-respondent in costs. IleeUer v. ib 

IlechUr, .58 L. .1., P. 27. .*<> cols. 96S, 769. direct t 


Chnrcliioard., 64 L. J., P. 18 ; [1895] P. 7 ; 11 
E. 626 ; 71 L. T. 782 ; 46 W. E. 680. 


Power to direct Papers to he sent to the 
Queen’s Proctor.] — Under s. 19 of the Judicature 
Act, 1876, the court of appeal has power to 
direct the papers in a divorce matter to be sent 
to the queen’s proctor, under 26 ct 24 ATct. c. 144, 
s. 5, for the purpose of instructing counsel to 


Prevents Withdrawal or Alteration of Peti- the case on appeal. Lc SNeur v. Le Sven?'., 

tion.]— A wife asked the court to dissolve her 2 'p, j), 30 ; 36 U. T. 276 ; 25 W. E. 102 — 

marriage, by reason of the adultery and cruelty 

of her ^ husband. The husband did not appeal;, counsel in accordance with such 

l)ut the queen’s iiroctor intervened, and alleged direction appeared for the queen’s proctor, and 
collusion between the wife and the liusband, and ^ appeal was withdrawn by the appellant : — 

that the former had been guilty of adultery sub- tliat the court of appeal had no power to 

sequcntly to filing her petition. At the hearing -j-pe queen’s proctor his costs. Id, 

evidence* of cruelty only was given on behalf of The petitioner, who was a carpenter, went to 
the wife, and a judicial separation applied for ; Zealand in 1875, with the object of improv- 

but, on cross-examination, adultery of the wife position. He asked his wife to accompany 

was clearly prove<l : — Held, that as the queen s refused, and she and the twO' 

pvoctui’ had duly intervened, he could not be (.pqqj-on of the marriage remained in England, 

stopped from proving his case by the snbstituti(m, arrival in Hew Zealand the petitioner 

at the hearing, of a })rayei’ for j in licial separation ^0 -^yjfe asking her to go out to him and 

it], tlie place of that frn’ a dissolution of marriage, the children with her, and he offered to- 


aiid that he might bring to the court’s notice any 
facts material *to tlie due decision of the case. 


wrote to his wife asking her to go out to him and 
to take the children with her, and he offered to 
nominate her for a free passage. She again 
refused to go. The petitioner remained some 


Fo?'th ( T7.vcn//«fm0 v. Fi>rfh ( ^ years in Hew Zealand, earning during that period 

(N.S.) 762. S. C., 3^^ pgy week. He never sent any 

2 Sw. k Tr. 269 ; 60 L. 6., Mat. 177 ; 4 L. 1.416. whatever to his wife, nor contributed in 

A wife having obtained a decree nisi for dis- g-^ppe^t or that of the two 

solution of her marriage by reason that her bus- jji 1884, hearing that his wife was 

band had, since its celebration, been guilty of niiscoriducting herself, he returned to England 
bigamy with adultery, the queen s proctor inter- subsequently instituted these proceedings, 

veiled, and pleaded m.atters to show that the court, upon these facts, granted a decree 

suit had been conducted in collusion between the directed that the papers relating to the 

parties : — Held, that the wife could not be per- should be sent to the queen’s proctor, for 
mitted to withdraw her petition. latter to make further inquiries and to take 

/-V n I* rm *‘\f\ T T i\.T.-.4- T lO . n I i-m /"Vr Cl > - 


2 Sw. & Tr. 266 ; 60 L. J., Mat. 119 ; 7 Jur. (N.S.) 
472 ; 4 L. T. 218. Affirmed on appeal, 2 Sw. & 
Tr. 266 ; 7 Jur. (N.S.) 783 ; 4 L. T. 478. 


fui’ther proceedings if he should sec fit. Stevens 
V. Stevens, 61 L. T. 844. 


Sum Due to, for Costs, good Petitioning Credi- 
Collusion in former Suit — Motion to Dismiss tor’s Debt.] — A sum due to the queen’s proctor 
Petition.] — On motion by the queen’s proctor for costs incurred by him in a divorce suit in 
to dismiss a husband’s petition for divorce on which he intervened is due to the queen’s proctor 
the ginimd that in former proceedings he had for the time being, and constitutes a good peti- 
been found guilty of adultery and collusion, the tioning creditor’s flebt, although the queen’s 
court held that, although the fact of the peti- proctor who presents the petition is not the same 
tinner’s adultery could not be again disputed, individual who held that office at the time when 
yet it would be, open to the petitioner to show the custs were incurred. Rny^ier, Ex ‘^arte, 
such circumstances as would get rid of its effect, Rayncr, In re, 37 L. T. 68 : 25 W. K. 851. 


and that “ collusion ” referred to in s. 60 of the 
■Matrimonial Causes Act, 1857, means collusion Amendment of Charges— Costs.] — After a de- 
in the suit pending. Evitler v. Butler, 62 L. J., cree nisi for a dissolution of marriage, the queen’s 
1\ 105 ; [1896] P. 185 ; 1 B. 521 ; 69 U. T. 54. proctor intervened and charged collusion, sup- 
pression. of material facts, and adultery. He 

What amounts to Collusion.]— Where a subsequently applied for leave to amend certain 

husband covenanted with his wife (who was erroneous dates in his charges. The court granted 
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the application, but ordered him to pay the costs, i v. Gethm, 2 Sw. &: Tr. 406 ; 5 L. T. 363 • 10 W P 
Tomliins v. Tomliim, 20 W. B. 497. 122. «... 


Particulars of Pleas.]— When the queen’s 
proctor has intervened after a decree nisi, and 
filed pleas alleging collusion, and that material 
facts were not brought to the knowledge of the 
court, he will be ordered to give particulars of 
the matters so pleaded. Gla fhtone v. Glachtone, 
23 W. R. 519. 

Such particulars must state whether the facts 
relied upon are new or not, though such facts 
need not be given in detail. Ih. 

If any of the facts disclosed by the particulars 
have been already determined at the trial, the " 
court will order them to be struck out. Ih, 

When the queen’s proctor has been ordered to 
give particulars of a plea of collusion, it will be 
sufficient to state that the collusion consists in 
the withholding of certain material facts from 
the court, and that such facts are set out in the 
particulars given at the same time as to other 
pleas. GlcuUtone v. Gladdone. 44 L, J., Mat. 
46 : L. B. 3 P. 260 ; 32 L. T. 404 ; 23 W. B. 
637. 

Where the queen’s proctor delivered particu- 
lars as to pleas of adultery which disclosed fresh 
charges as well as otliers nhieh had been already 
disposed of at the trial, the court allowed the 
pleas to remain. Ih. 

The queen’s proctor having intervened during 
the progress of a suit, and pleaded “ tliat the 
petitioner and respondent had been acting in 
collusion for the purpose of obtaining a <livorce, 
contrary to the justice of the case,’’ the court 
ordered him to specify the nature of the collu- 
sion charged, but refused to order him to state 
the facts which he ])roposed to prove. Jes^op v. 
Jem)]p 2 Sw. & Tr. 301 ; 30 L. J., Mat. 193 ; 7 Jur. 
(N.s.) 609 ; 4 L. T. 308 ; 9 W. R. 640. 

Wliere the queen’s proctor intervenes and 
charges the suppression of material facts, with- 
out specifying such facts, the petitioner is entitled 
to particulars. Ihirnes v. Barnes and Grimioade, 
37 L. J., Mat. 4 ; L. B. 1 P. 505 : 17 L. T. 268 ; 
16W. B.28. 

Additional — Striking Out.] — Upon in- 
tervention by the queen’s proctor, alleging that 
the petitioner (husband) had committed adultery 
with A. and B. particulars were ordered and 
delivered, relating to the said adultery. Sub- 
sequently, the queen’s proctor delivered additional 
particulars in which, for the first time, the peti- 
tioner was said to have corainitted adultery with 
C. : — Held, that the additional particulars were 
bad, and must be struck out. Pierce v. Pierce, 
66 L. T. 861. 

Issue to be Tried by Jury.] — When the queen’s 
proctor intervenes after a decree nisi, and the 
affidavits filed by him and by the petitioner are 
contradictory, the court will order the questions 
of fact in dispute to be tried by a jury. Harding 
Y. Harding, 34 L. J., Mat. 9. 

A wife petitioned for dissolution ; the husband 
made no answer ; the hearing of the petition had 
been adjourned for further proof, pending which 
the queen’s proctor intervened, and alleged the 
wife’s adultery, who took issue thereon, and the 
court allowed the proof of the original petition 
to be completed, and the issue as between the 
petitioner and queen's proctor to be set down 
for trial by a jury, retaining the same position in 
the cause list as the original petition. Gcthm 


— nights of, at Trial.]— A petitioner having 
obtained a decree nisi to dissolve his marriage, the 
queen’s proctor and other parties intervened. 
The questions* for the jury, raised by the latter, 
were collusion and connivance ; by the former, 
collusion, connivance and misconduct which con- 
duced to the adultery of the respondent Heicl, 
that although the counsel for the queen’s proctor 
and the other interveners might i*espectivel3ypro- 
duce and examine witnesses, and cross-examine 
the witnesses produced by the petitioner, only 
one counsel could be heard in reply. Berltig v. 
Bering and Blalieley, 37 L. J.. Mat. 52 ; L. B. 1 
P. 531 ; 19 L. T. 48. 

In a suit for dissolution no issue was raised as 
to- the respondent’s adultery, but the queen’s 
proctor intervening, pleaded various pleas, and 
after the petitioner’s case was closed calleil evi- 
dence to prove them. Evidence liaving been 
called on behalf of the petitioner : — Held, that 
although the petitioner had begun, the attorney- 
general on behalf of the queen’s proctor had the 
right of reply. Crnrndi v. Conradl, Wcrradl 
and Wag, 37 L. .J., Mat. 55 ; L. R. 1 P. 514 ; 18 
L. T. 659 ; 16 W. B. 1023. 

The queen’s proctor intervening anil alleging 
collusion and the adultery of the petitioner, is 
entitled to cross-examine all the witnesses called 
by the petitioner and the resporuient. Board'^ 
man v. Board man, L. B. 1 P. 233 ; 14 W. B. 
1024. 

When the respondent lias been examined under 
22 & 23 Viet. c. 61, s. 6, the queen’s proctor may, 
therefore, cross-examine him for the purpose of 
proving the petitioner’s adultery. Ih. 

Where a respondent denieil the allegations of 
the petition, and these issues came on for trial 
at the same time as an issue raised on a plea of 
the queen’s proctor, that the petition had been 
filed by arrangement with the res|)ondent and 
others acting on his behalf” : — Held, that the 
queen’s proctor had nothing to do with the issues 
raised between the parties, and that his counsel 
had no right to comment on the evidence relat- 
ing to them. Je.%wp v. Jes.mp, 2 Sw. & Tr. 301 ; 30 
L. J., Mat. 193 ; 7 Jur. (N.S.) 609 ; 4 L. T. 308 ; 

9 W. B. 640. See also tStudfwlme v. Studholme, 
and Cullmn, 25 W. B. 165. 

Evidence in Trial of Issue.] — Upon the trial 
of an issue of adultery raised by the queen’s 
proctor intervening to show cause against a 
decree nisi being made absolute, the court does 
not require such strict proof of the identity of 
the person charged with adultery as upon, the 
trial of such an issue in a suit hetweeii husbanrl 
and wife. Huhe v. IluUe a-nd Tarenor, 41 
L. J., Mat. 19 ; L. B. 2 P. 357 ; 25 L. T. 764 ; 20 
W. B. 447. 

In support of a charge of adultery made by the 
queen’s proctor against a petitioner, tlie only 
evidence was that a man, calling himself by the 
name, and using the card, of the petitioner, hail 
committed fornication. Full particulars of the 
charge having been given, and the petitioner at 
the hearing not coming forward to deny it 
Held, that there was sufficient proof of identity 

A petitioner is not a competent witness in a 
proceeding by an inter verier showing cause against 
a decree nisi, nor will the court examine him 
under 20 & 21 Yict. c. 85, s. 43, in support of his 
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own petition. Ilai'dhig v. JSai^ding and Lancey 
4 Sw, & Tr. 145 ; 34 L. J., Mat. 108 ; 11 Jnr. 
(N.s.) 814 ; 13 L. T. 195 ; 13 W. R. 999. 

Alleging Adultery pleaded l)y Respon- 
dent,] — A respondent in her answer to a suit for 
dissolution of marriage charged the petitioner 
with adultery, and at the hearing called wit- 
nesses in support of the charge, but the issue 
was found against her. The queen’s proctor 
subsequently intervened, and charged the peti- 
tioner witir collusion, and also with the adultery 
pleaded by the respondent : — Held, that he was 
not barred from setting up such adultery by the 
respondent having pleaded it, and adduced 
evidence at the hearing to prove it. Ih. 

Admissions by or Non-appearance of the Pe- 
titioner.]— When the queen’s proctor intervenes, 
and alleges matter which would be ground for 
reversing a decree nisi for dissolution of marriage, 
and such allegations are admitted by the peti- 
tioner by his replication, the court will act on 
those admissions without requiring the proof of 
the facts admitted. Boulton v. Boulton, 31 L. J., 
Mat. 115. 

Ill a suit by a husband for dissolution of mar- 
riage the queens proctor intervened after a 
decree nisi, and filed a plea on which issue was 
joined. An order was subsequent!}" made, that 
the petitioner should attend in court on the 
hearing of the issue, and upon his non-appear- 
ance when the case came on for hearing, the 
court reversed the decree, and dismissed the peti- 
tion without requiring evidence in sup];)ort of the 
plea. Pollaeh v. Pollaeli, Beane and McNamara, 

4 Sw. & Tr. 266 ; 34 L. J., Mat. 49. 

The queen’s proctor intervened in a suit for 
dissolution in which the respondent did not 
appear, and alleged collusion and the petitioner’s 
adultery. No evidence being tendered in support 
of the petition when the case came on for hear- 
ing, the court dismissed the petition without 
requiring evidence to be produced in support of 
the queen’s proctor’s plea. Sheldon v. Sheldon. 

4 Sw. & Tr. 75 ; 34 L. J., Mat. 80 ; 13 W. R. 507. 

Attendance of Petitioner.] — Where the queen’s 
proctor intervened after a decree nisi, and pleaded 
collusion and condonation, on which pleas the 
petitioner took issue, and the cause was reatly to 
be heard, a motion on behalf of the queen’s 
proctor to order the attendance of the petitioner 
at the hearing, under 20 & 21 Viet. c. 8.5, s. 43, 
was refused, but the proceedings were ordered to 
be staved till the petitioner should attend. Pol- 
■ laeh V. Pollaeh, 2 Sw. & Tr. 648 ; 8 Jur. (N.S.) 
1230 ; 7 L. T. 395 ; 11 W. R. 85. 

Cross Petitions — Decree Nisi on Wife’s Peti- 
tion — Payment out.] — In cross petitions by the 
husband and Vvife for dissolution of the marriage j 
a decree nisi was pronounced on the wife’s peti- ' 
tioii, and the husband was condemned in costs. 
Subsequently the queen’s proctor intervened, 
and charged the wife with adultery, collusion, 
and suppression of material facts. The husband, 
in compliance with an order of the registrar, had 
paid money into court to meet the wife’s costs 
in botli suits : — Held, that the wife was not en- 
title I to have the money in court paid out until 
the decree nisi had been made absolute. Butler 
V. ButUf, 58 L. J., P. 71 ; 14 P. D. 160. 

Reconciliation — Motion to Rescind Decree — 
No Plea Piled.]— Where, after decree nisi the 
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parties had become reconciled and resumed coha- 
bitation, the court, on the motion of the queen’s 
proctor, without requiring him to file a plea, 
rescinded the decree nisi and dismissed the peti- 
tion, on being satisfied of the facts. FUmer v. 
Floicer, ^ L. J., P. 28; [1893] P. 290; 1 R. 
534 ; 42 W. R. 204. 

Where Court will Order Intervention.] — ^When, 
on application to make absolute a rule for disso- 
lution at the suit of a husband, it appeared that 
affidavits had been filed by the respondent which 
alleged the husband’s bigamy and conviction, 
the court refused to make the decree absolute, 
and directed the registrar to inform the queen’s 
proctor that such affidavits had been filed, and 
permitted the petitioner to file affidavits in 
answer. Boulton v. Boulton and Page, 2 Sw. & 
Tr. 405 ; 31 L. J., Mat. 27 ; 5 L. T. 362 ; 10 AV. 
R. 123. 

Where Queen’s Proctor fails to prove Allega- 
tions — Costs.] — AVhen the queen’s proctor inter- 
vened, and having alleged collusion, suppression 
of material facts, and the adultery of the hus- 
band, at the hearing, the first two allegations 
being ])roved to l)e abandoned, the court refused 
to condemn the petitioner in costs where he had 
been put to great expense in preparing to defend 
the charge of adultery. Barnesi v. Barnes and 
Grmwade, 37 L. J., Mat. 4 ; L. R. 1 P. 505 ; 17 
L. T. 268 ; 16 W. R. 281. 

On motion to make a decree nisi absolute, the 
attorney -general obtained leave to show cause, on 
the ground that it had come to the queen’s proc- 
tor's knowledge that the business of the peti- 
tioner’s suit had been chiefly conducted by the 
managing clerk of the attorney who had entered 
an appearance on behalf of the resi:)Oiident. Sub- 
sequently, on affidavits filed in explanation of the 
circmnstances, the court made the decree abso- 
lute, and made no order as to the queen’s proc- 
tor’s costs. Cox V. Cox, 2 Sw. & Tr. 306 ; 30 L. J., 
Mat. 255 ; 4 L. T. 450 ; 9 W. R. 924. 


n. Other Interveners. 

See Divorce Rules, 1865, rr. 23, 24. 

Anyone may Intervene.] — Any person, and 
the queen’s proctor as one of the public, may 
enter an api^earance and file affidavits in opposi- 
tion to a decree nisi being made absolute at any 
time l)efore it is made absolute. Bowen Bowen 
and Evans, 3 Sw. & Tr. 530 ; 33 L. J.. Mat. 129 ; 
13 AV. 11. 109. 

At any time before a decree nisi, for dissolution 
of marriage, is made absolute, it is competent for 
one of the public to intervene, although three 
months may have elapsed since the decree was 
pronounced. Clements v. Clements and Thomas, 
3 Sw. A Tr. 394 ; 33 L. J., Mat. 74 ; 10 L. T. 
352 ; 13 AV. R. 110. 

The court will not act upon affidavits filed in 
opposition to a decree nisi, unless it is satisfied 
that an intervener is })ropeiiy before the court. 
ZA 

xAn ai)pearance was entered for A., and affi- 
davits were filed in opposition to a decree nisi. 
xVffidavits were then filed by the petitioner, 
showing that A, had never authorised the inter- 
vention. An appearance was then entered for B., 
and further affidavits were filed. The court re- 
fused to take notice of tlie intervention of B.,and 
being satisfied that A. hatl never authorised the 
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I 7 j “> “‘“'-ention had rightly been aUowed. 



Application 'bj Alleged Adulterer.]— A peti- 
tion by a liusbancl claiming a divorce from his 
wdfe and damages against the co-respondent was 
dismissed, by consent, before trial. Thereupon 
the wife filed a petition claiming a judicial sepa- 
ration, and the husband, in his "answer, counter- 
charged the adultery which he had alleged in 
the former suit, but he asked for no relief. The 
alleged adulterer applied for leave to intervene 
and defend : — Held, that the practice of the 
ecclesiastical courts governed the case, and 
that, as that practice afiorded no precedent for 
allowing an intervention in such circumstances, 
the application must be refused. Farrell v. 
FarreU, 76 L. T. 167. 

“Material Facts not Brought before the 
Court.”] — A wife sued for dissolution of mar- 
riage on the ground of adultery and cruelty. 
The husband alleged that the wife had been 
guilty of adultery. At the trial a decree nisi for 
dissolution was made. The husband applied for 
a new trial on the ground that fresh evidence 
had been discovered to show the wife’s adultery 
before the decree nisi, and filed affidavits alleging 
facts not known at the trial wdiicli went to prove 
adultery. He obtained a rule nisi, but the rule 
was discharged on argument. The husband 
appealed. Immediately afterwards an uncle of 
the husband entered an ap[>earance as intervener, 
and filed affidavits whicli were substantially the 
same as those used on the application, for a new 
trial. There was nothing to show that he was 
acting on behalf of or in collusion with the re- 
spondent. The wife moved to make the decree 
for dissolution absolute. This was refused, but 
leave was given her to move the court to reject 
the intervention. The husband abandoned his 
appeal from the refusal of a new trial. After 
this the motion of the wife to reject the inter- 
vention of the uncle was heard by the president 
and refused. The wife appealed : — Held, by the 
Court of Appeal, that the act 23 k. 2-1 Yict. c. 
114, s. 7, authorises intervention by any person 
where material facts have not been brought 
before the court, whether by intention or through 
accident. Whether, where the petitioner, after 
the decree nisi, is guilty of conduct disentitling 
him or her to have the decree made absolute, the 
right to intervene is confined to the queen’s 
proctor, qinere. Iloioarth v. Sowarth, 9 P. H. 
219 ; 51 L. T. 872— C. A. 

The words “ not brought before the court ” 
mean, not brought before the court at a time 
when the court can act upon them for the 
})urpose of seeing wdiether a decree nisi ought to 
be made, and that the bringing them before the 
court on an application for a new trial is not 
bringing them before the court within the 
meaning of this clause, so as to prevent an inter- 
vention. lb. 

Where a respondent is not entitled to a new 
trial, intervention on the ground of fresh evidence 
as to acts prior to the decree nisi will not be 
allowed if the intervener is merely acting on be- 
half of and in collusion with the respondent ; 
but the fact that he is a near relative of the 
respondent is no ground for rejecting the inter- 
vention : — Held, therefore, that in the present 
case, the facts alleged being undoubtedly mate- 
rial, and the affidavits making a case which 
showed that there was ground for investigating 


Facts Pleaded hut not Proved at Trial.]— A re- 
spondent, by pleading in answer to a petition for 
dissolution of marriage material facts, of wdiich 
no^ evidence is given at the hearing, does not 
bring them before the court, within the meaning 
of the 23 & 24 Viet. c. 144, s. 7 ; but such facts 
may, after a decree nisi has been pronounced, be 
set up by one of the public as ground for not 
making the decree absolute. Maders v. 3Iaster,<f, 
34 L. J., Mat. 7. 

Condemned m Costs.] — Where an appearance 
had been entered by a friend of a co-respondent, 
against whom 5,000/. damages had been awarded, 
for the purpose of showing cause against a decree 
nisi being made absolute, on the ground that 
there were material facts which were not brought 
to the notice of the court, and most of the mate- 
rial facts had been put on record by the parties, 
and were not established at the trial, and the in- 
tervener had not established by affidavit a single 
fact of importance ; the court declined to sus- 
pend its decree, and condemned the intervener in 
the costs occasioned by the intervention. Forder 
V. Forder and Berr\d(fe^ 3 Sw. & Tr. 151 ; 32 
L. J., Mat. 206 ; 9 L. T. 148. 

Intervention of Queen’s Proctor — Charge of 
Adultery against Petitioner— Eight of Person 
charged to Intervene.]— Where the queen’s 
proctor has intervened and alleged adultery on 
the part of a petitioner in a divorce suit, the 
court has no power to allow the person with 
whom such adultery is alleged to have been com- 
mitted to intervene in the proceedings. Griere 
V. Griere, mi:. J., P. 29; [1893] P. 288 ; 1 K. 
533 ; 69 L. T. 462. 

Damages — Assignee.] — Where a petitioner has 
assigned his damages the assignee has no right 
to intervene in the suit. Hunt v. Hunt. 63 L, J., 
P. 186; [1894] P. 247 ; 6R.659. 

Decree Absolute — Variation of Settlements — 
Title of Suit.] — In a petition by the wife for dis- 
solution of the marriage on the ground of adul- 
tery and cruelty, one of the persons with whom 
the husband was alleged to have committed 
adultery obtained leave to intervene, and her 
name was added to the title of the suit. Subse- 
quently she obtained an order for a commission 
to examine witnesses abroad, and for the post- 
ponement of the trial of the issues affecting her 
until the return of the commission. The peti- 
tioner obtained a decree absolute, on evidence 
which satisfied the court that the respondent bad 
committed adultery with women other than the 
intervener ; and the issue affecting her was never 
tried : — Held, on a subsequent petition for varia- 
tion of settlements, that the name of the inter- 
vener must be struck out of all pending and 
future proceedings. Connemara v. (domiem/mi, 
61 L. J., P. 96 ; [1892] P. 102 ; 66 L. T. 692. 

o. Evidence. 

Divorce Ellies, 1865, r. 129. 
i. EcicUmce of PetUiimer. 

Statute.] — By 20 & 21 Viet. c. 85, s. 43, the 
court may, if it aliaU thinlift, order the attend- 
ance of the ]}cUiioMr, and may e;eamlne him or 
Jut, or permit hwh or her to be e^ea mined urcrosa- 
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exmn hied^ on trath, on the hearing of a ny petitlo7i, 
dnt no mieh gietitioner aJmll he hoimd to ajisw&r 
a 7 vy question te^idlng to show that he or she has 
heen guilty of adultery. 

Proof of Marriage — ^Admission.] — In suits for 
divorce, the admission of the marriage by the 
respondent party is not sufficient. In this case 
there was no distinct admission, but the wife had 
applied for and obtained alimony pending the 
suit, and the certificate of the marriage had been 
put in as an exhibit, and further evidence of the 
marriage was required in the privy council. 
Mellin v. Mellvn, 2 Moore, P. C. 493. And see 
Rerel v. Fox^ 2 Ves. 269. 

Conduct of Petitioner.] — On proof of a petition 
for dissolution of marriage by reason of the 
adultery of the wife, some evidence should be | 
given of the conduct of the husband towards the 
wife previously to the adultery and what care he 
took of her, Boddinqton v. Boddington. 27 L. J., 
P. 53. 

Oral Evidence.] — Generally the mode in which 
the petitioner for a dissolution of marriage will 
be directed to prove her petition when no answer 
has been filed and 21 days have elapsed, as 
required by R. 14, is by oral evidence before the 
court without a jury. There may be cases in. 
which it would not be desirable that the evidence 
should be taken orall^^ in court. JSorris v. JVorrls 
• mid G-yles. 27 L. J., P. 51. And see ArinltagcY. 
Armitage and Maedonald. 27 Ij. J., P. 50. 

As a general rule, the court will always accede 
to an application to examine witnesses viva voce. 
Campbell v. Campbell, 5 W. R. 519. 

Examination of Petitioner.] — ^^Vhere it appears 
doubtful whether or not the conduct of a peti- 
tioner for dissolution of marriage has been, such 
as,, to give tlie court discretionary power under 
s. 31 of the above act, the court will, for the 
purpose of satisfying their minds, examine the 
petitioner atlversel.y under s. 43, but will not, in 
a suit instituted on tlie ground of adultery, 
examine him or permit him to be examined for 
the purpose of j)roviiighis own case, llasicell v. 
TIaswell a nd Sanderson, 1 Sw. A Tr. 502 ; 29L.J., 
Mat. 21 ; 1 L. T. 09 : 8 W. R. 70. S. P., Astrope 
V, Astiupe, 29 L. J., Mat. 27. 

After the court has examined tlie petitioner 
ailversely, his counsel will be permitted to suggest 
questions to the petitionei', for the imrpose of 
clearing up what the court may have elicited 
adversely to the case. Ib, 

Lhuler the above provision, the court has only 
] lower to order that the petitioner attend on the 
I'learing of the petition. It cannot, therefore, 
order his attendance at the hearing of the case 
of the (pieen’s proctor, if the intervention was 
after a decree nisi had been pronounced. Pollach 
V. Bolhieh, 32 L. J., Mat. 28. 

XTnder cei'tain cii'cumstances, the court will 
exercise the [lower given it, by calling the peti- 
tioner and examining him on oath as to some of 
the facts necessary to establish his petition. 
Tatham v, Tatham and A\ttt, 3 Sw. ATr. 411 ; 33 
L. J., Mat. 140 : 10 L. T. 725. 

The court will, under some circumstances, 
allow a petitioner in a suit for dissolution of 
marriage to be called to give evidence, notwith- 
standing the statute, which provides, that neither 
of the parties in such a suit is allowed or com- 
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pellable to give evidence. Sanderson v. Sander- 
son and aimm, 14: W. R. 972. 

But the court will not allow the petitioner to 
be examined for the purpose of explaining his 
conduct, where the matter requiring explanation 
is one as to which the respondent, if a competent 
witness, would have been able to give evidence. 
Baylis v. Baylts, Teevan aiul Cknper, 36 L. J., 
Mat. 130: L. R. 1 P. 395. 

The court has power under 20 & 21 Viet. c. 85, 
s. 43, to order a petitioner in a suit for judicial 
separation, by reason of adnltei’y, to attend at 
the hearing of the petition. Ross v. Boss, 38 
L. J., Mat. 33 ; L. R. 1 P. 629 ; 20 L. T. 232 ; 17 
W. R. 577. 

In a suit for dissolution, when the respondent 
did not appear, the court allowed the petitioner 
to be examined, and to give evidence upon the 
issue of his ow'ii adultery raised by the queen’s 
proctor. Conradi v. Conradl, Worrall and Way, 
37 L. J., Mat. 55 ; L. R. 1 P. 514 : 18 L. T. 659 ; 
16 W. R. 1023. 

When Collusion is Established.] — When 

collusion has been established, a petitioner cannot 
be examined for the purpose of contradicting or 
explaining the evidence of such collusion. Lloyd 
V. Lloyd and Chleliester, 1 S. & T. 567 ; 30 L. J., 
Mat. 97. 

Cross-Examination.] — A respondent cannot, in 
the first instance, and vdthout the permission of 
the court, cross-examine a petitioner who is in 
attendance a,t the heai’ing, in pursuance of an 
order made on the application of the respondent, 
but must treat the petitioner as his witness, 
unless the court thinks fit to allow him to 
cross-examine. Studdy v. Studdy, 28 L. J., Mat. 
105. 

A wife, the petitioner, was called as a witness 
in support of the allegation, of cr^elt 3 ^ On cross- 
examination by the respondent, she denied certain 
acts of adultery wdth which he charged her, but 
declined to answer as to others. The court, not- 
withstanding, made the usual decree, she having 
proved her case, and no evidence having been 
produced in support of the counter-charges by 
the husband. JIawford v. Maioford, 15 L. T. 
217. 

"Where, at the hearing of a suit for dissolution 
of marriage, the petitioner, in pursuance of an 
order under s. 43, is present ; if the court allows 
counsel of the respondent to call him, he must be 
treated as the witness of the respondent ; he. 
cannot be cross-examined by the respondent; and 
before he is sworn, the respondent’s case must be 
opened. Giles v. Giles and Quartley, 32 L. J.,, 
Mat. 209 ; 12 W. R.20. 

As to Adultery.] — ^A party to a cause, 

who is produced as a witness on his own behalf,, 
and in his examination in chief denies the truth 
of some of the charges of adultery contained in 
the pleadings, and is asked no questions as tO' 
others, is liable to be asked, and is bound to 
answer, questions in cross-examination respecting- 
all the charges contained in the pleadings. 
Brown v. Brown and Paget, 43 L. J., Mat. 33 ; 
L. R. 3 P. 198 ; 30 L. T. 767 ; 22 W. E. 759. 

A witness cannot be cross-examined as to any 
act of adultery respecting which he or she has. 
not been examined in chief, although such 
adultery may not be a question in issue in the 
cause. Babbage -w Babbage and Manning, L. R. 
2 P. 222. 
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Husband’s Petition — Counter-cbarge of 

Adultery— -Bebutting Evidence.]— At the hearing 
of a petition by the husband for dissolution of 
marriage on the ground of his wife’s adultery, 
in which the wife made a counter charge of 
adultery against him Held, that the petitioner 
might, as part of the case opened by him, give 
his own evidence and call his witnesses in answer 
to the respondent’s charge, or that he might in 
the alternative reserve his answer to the charge 
until the respondent’s witnesses in support of "it 
had been examined, but that he was not entitled 
to divide his case by giving his own evidence in 
the opening, and afterwards calling his witnesses 
in reply to the respondent’s charge. Jaehnan v. 
Jachrum, 5S L. J., P. 72 ; 14 P. D. 62 ; 60 L. T 
936 ; 37 W. K. 624. 


Irish Divorce Bill — Evidence.] — It is not 

necessary for the first reading of an Irish divorce 
bill that a definitive sentence of divorce a niensa 
et thoro should have been pronounced in the 
Irish courts. Where in the proceedings upon an 
Irish divorce bill it appears that no"^action for 
criminal conversation has been brought against 
a co-respondent who was not domiciled and 
could not be served in Ireland, the House of 
Lords may allow the bill for divorce to be 
received. Where there is no means of enforcing 
the w^arrant of the House of Lords to take eviden ce 
in parts of India, the evidence as taken and used 
in a previous suit in the English court of 
divorce may be allowed to be used quantum 
valeat. Sinclair's Divorce Bill, [18971 A. C. 469 
— H. L. (Ir.) 


Inspection and Production of.]— A wife peti- 
tioning for judicial separation on the ground of 
cruelty, moved for an order on the husband to 
deliver to her or to her attorney certain docu- 
ments and papers alleged to have been taken 
from her by the husband, and to be material to 
the conduct of her petition, especially to enable 
her to comply with an order of th*e court for 
particulars of dates. The husband objected to 
give up the papers, hut was willing to allow 
copies to be taken. The court ordered the papers 
to be produced by his attorney to her attorney, 
the latter to be at liberty to take copies, arid 
reserved the question of costs of the motion ; no 
application having been made to the husband 
before notice iof motion given. Shaw v. Shaw, 
2 Sw. & Tr. 642 ; 31 L. J., Mat. 95 ; 7 L. T. 25L 
A husband petitioned for dissolution of mar- 
riage and for assessment of damages. The j udge. 
on summons, at the instance of the co-resj )on( k-iit. 
ordered the petitioner to bring into the rcg]>try 
letters written by the respondent to him.' or 1o 
hie an affidavit that he had no such Ictl ers, or 
that they contained no such matters as suggest (‘d 
by the affidavits in support of the suinmoiis. 
Bollard v. Bollard and Hemmlnq, H Sw. & Tr. 
613 ; 11 L. T. 749. 


ii. Docunientary. 

See Divorce Paries, 1865, rr. 118 — 120. 


Admission of Wife — Diary.] — Entries in a 
private diary kept by the wife, detailing acts of 
adultery cojumitted by her with the co-respon- 
dent, are evidence against her as an admission 
or a confession, though not as against the co- 
respondent. Bnhluson v. Ilohhmn and, Lane, 
1 8w. k Tr. 362 ; 27 L. J., Mat. 91 ; 5 Jur. (N.S.) 
392. 


Judge’s Notes.] — Semble, upon a second trial 
of the same issues, the judge’s notes of evidence 
of deceased witnesses who were examined on the 
hrst trial are not admissible except by consent. 
Conradi v. Conradi^ Worrall and, Way, 37 L. J„ 
Mat. 55 ; L. 11. 1 P. 514 ; 18 L. T. 659 ; 16 W. W 
1023. 


Discovery— Infant Bespondent.]— A husband 
petitioned for a divorce from his wife who was 
an infant, and applied for an order upon her for 
an affidavit of documents. The sole issue in the 
suit was adultery : — Held, that discovery ought 
not to be required from parties in a divorce suit 
for the purpose of proving adultery. Whether in 
a divorce suit any special protection is granted 
to infants in matters of discovery, qumre. Bed- 
fern V. Bedfern (No. 1), 60 L. J., P. 9 ; [1891] 
'P. 139 : 64 L. T. 68 : 39 W. R. 212. 


Limited Order.] — In a complex suit, the 

wife was ordered to file an afifidavit and to 
give discovery of documents, limited to her 
counter-charges other than that of adultery. 
Schoolcraft v. Schoolcraft, 65 L. T. 794. 





Notice to Produce.] — Where a husband had 
been served with a citation in England, and had 
not appeared, the court refused to decide whether 
the wife’s evidence of the contents of letters 
written by her to him after he had left her was 
admissible, no notice to produce having been 
served, but made a decree on the other evidence 
given in the case, independently of the supposed 
contents of the letters. Case v. Case, 2 Bw. k 
Tr. 65 ; 29 L. J., Mat. 127 ; 2 L. T. 391 ; 8 W. R. 
532, 


iii. Proof of Adultery. 

Admission by Wife.] — Admissions o£ a wife 
charged with adultery, unsupported by any con- 
firmatory proof, may be acted upon as conclusive 
evidence upon which to pronounce a divorce, 
provided the court is satisfied that the evidence 
is trustworthy, and that it amounts to a clear, 
distinct, and an unequivocal admission of 
adultery ; but where, on a consideration of a 
diary, the wife appeared to indulge unfounded 
imaginations and exaggerated statements as re- 
garded her intercourse with the other sex, the 
court refused to add anything by way of infer- 
ence, as it would have done if similar facts had 
been established by independent evidence, to 
the actual statements of the diary ; and as these 
fell short of a direct confession of the act of 
adultery, dismissed the petition, but without 
condemning the husband in costs, on the under- 
standing that the wife had a separate income. 
BoMnstmY.Bohlnsoii and Lane. 1 Sw. k; TT.362 ; 
27 L. J., Mat. 91 ; 5 Jur. (n.s.)‘392. 

The admissions or confessions of the respondent 
are not admissible evidence against the co- 
respondent. 11). 

The ordy evidence of the rosi)ondont’s adultery 
was admissions made by her. The court being 
satisfied that the admissions wej*e genuine, and 
that there was no ground to suspect collusion, 
dissolved the marriaae. Williams v. Williains 
Wild PadMf 35 L.'j., Mat. 8 ; L, R. I P. 29 ; 
13 L. T. 610. 

Where it appeared that the wife had become 
pregnant while living away fi'oni her husband in 
the" service of the co-respondent, and after her 
confinement had sent to the co-resporulent for 
money, claiming it from him on the gi’oimd that 
he was the father of the child, ami he sent the 
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money, tliough denying that he was the father : the wife’s suit, gave her leave to prove the bigamy , 
—Held, that this admission of the wife, coupled adultery and identity of her husband at the 
with the circumstances under which it was hearing by affidavit where the witnesses were 
made, was, in the absence of explanation or of resident in America, and the expense of a corn- 
denial, sufficient evidence of her having com- mission was beyond the wife’s means. Burslsm 
mitted adultery with the co-respondent. Tippet v. Biirdeni, 1 E. 497 ; 67 L. T. 719. 

V. Tippet and Meredith^ 35 L. J., P. 41 ; L. E. 

1 P. 54 ; 14 W. E. 410. Hearing — Absence of Petitioner.] — The 

On the hearing of a petition by a husband for court, in the absence of the petitioner, the 
dissolution on the ground of his wife’s adultery, husband, after hearing evidence, made a decree 
as evidenced by her having become pregnant fd- the dissolution of the marriage on the 
after the husband had ceased to have access to ground of his wife’s adultery. Meolson v. 
her, semble, that the court would exclude proof mooUim and Fairley, 1 E. 498 ; 68 L. T. 28. 
of an admission by the wife at a former trial to 


the effect that she had ceased to cohabit with 
her husband at such a time as to render it 


Written Statements of Patient to Medical 


and on the principle that such admissions 
contrary to public decency, and tending 


to the patient, are not admissible. Witt v. Witt 


bastardise children. Inylu v. Inglu and Allen, and 
16 L. T. 775 ; 15 W. E. i093. Ip 

In a suit for dissolution of marriage promoted 1'>1 
by the husband, the evidence adduced at the 
hearing of the case in proof of the adultery , v 


and Fli ndwortJi , 3 Sw. & Tr. 143 ; 32 L. J., Mat. 
179 ; 9 Jur, (N.S.) 207 ; 8 L. T. 175 ; 11 W. E. 


Verdict against Co-respondent — Examina- 


charged against the wife and co-respondent tion of Eespondent by Court Costs.] 
consisted exclusively of confessions by the wife, petition by the husband tor dissolution ot the 
but on a subsequent day counsel for the co- marriage on the ground of adultery, the re- 
respondent stated that he was instructed to spondeiit filed no answer and did not appear, 
admit the adultery charged against him. The The jury found a verdict against the co- 
court being satisfied that both the confession of respondent, and assessed the /lamages apimt 
the wife and the admission of the co-respondent, him at aOL The court, not being satisfied with 
which was against interest, were bona fide, acted the evidence against the wife, directed her to be 
upon them, and pronounced a decree for dissolu- simnnoned, and having heard her evidence, on 
firm of tllG Hinrrincj'G Lp^ Y IjP Y'llicll sllG Y'clS CrOSS-6X£llllillG(I, to tilG GHGCt tllclt 

45 L. J., P. 43 ; 34 L. T. she bad been forced, came to the conclusion that 
367 ’ 24 W. E. 374. * charge of adultery had not been established 

’ ’ “ * ’ ’ against her, and dismissed the petition against 

Declarations of Wife.]— Evidence tendered by her, but gave judgment against the co-respondent 
a co-respondent of declarations by the wife to a for the damages w'ith costs. Long v. Long, 60 
third person, when the husband was not present, E- J- E- 27 ; 15 P. D. 218. 
with regard to the conduct of the husband during 
cohabitation, is not admissible. Plurner v. 

Pluiner and Bygrave, 4 Sw. cSc Ti’. 257. 


cohabitation, is not admissible. Plurner v. Evidence of Prostitute.] — The only evidence 
Plurner and Bygrave, 4 Sw. Ti’. 257. in support of a charge of adultery against a 

husband in a suit for judicial separation was 
Unsatisfactory Evidence of.] — In support of the testimony of the alleged paramour, a woman 
a petition by a wife for a judicial separation, of loose character. The court declined to decide, 
direct evidence was given of several acts of upon this evidence, whether or not adultery had 
adultery committed by the husband : but, in been committed, but held that the charge had 
consequenceof the impi-obability of that evidence, not lieen established with sufficient certainty to 
of the discrepancies in the statements of the enable it to pronounce a decree, and dismissed 


witnesses, and of the improper manner in which the ])etition. 
it had been got up by the private detective j Mat. 9. 
employed by the petitioner, the court refused to i 
act upon it, and dismissed the petition. Sopicitli j Bigamy — ! 
V. Sogyicitli, 4 Sw. Tr. 243. ! habitation — 


Ginger, 


Incestuous Adultery — Going behind Certi- 
ficate of Conviction.] — Upon a wife’s petition 


the petition. So 2 nvith\ Bigamy — Ho Evidence of Subsequent Co- 
>. I habitation — Affidavit.] — At the hearing of a 

i wife's petition for divorce on the ground of her 
Going behind Certi- husband's desei’tion and adultery, the desertion 
lon^ a wife’s petition, wns pi-oved, and also the fact that the respondent 


if ' ’■ 
te :■:* ■ 


charging the respondent with incestuous adultery had gone througli the ceremony of marriage with 
with his own child, a girl of thirteen years of another woman in America, but there was no 
age, it ap})eared that a jury in a criminal court evidence of anv' subsequent cohabitation between 
had acquitted the resi)ondpt of the more serious the pailies to" the bigamous marriage Held, 
'charge, but convicted him of an attempt to that the mere proof that the ceremony of 
cai'iially know the child. The court, notwith- majTiage had been gone tlirough was insufficient 
standing the certificate of conviction, allowed to satisfy the words “bigamy with adultery” 
evidence to be given to prove that incestuous use<I in s. 27 of tlie Matrimonial Causes Act, 
adultery had, in fact, taken place, and, finding 1857 (20 & 21 Viet. c. 85), and that there must 
this as a. fact, pronounced a decree nisi dissolving be substantive evidence of the adultery. Proof 
the respondent’s marriage with the petitioner, of the adultery was allowed to be completed by 
I irgo V. Virgo, 69 L. T. 460. affidavit, under the special circumstance of the 

case. EUam v. Ellum, 58 L. J,, P. 56 ; 61 L. T. 

By Affidavit — Undefended Action — Wit- 338. 
nesses Abroad — Poverty.]— The court, in an un- 
defended action for dissolution of the marriage at Sufficient to Obtain a Dissolution.] — Where 
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a wife had obtained a decree of Judicial separa- 
tion on the ground of the husband’s cruelty, 
and continued to live separately from him, and 
he subsequently committed adultery, upon proof 
of such adultery, and of the decree for judicial 
separation, the court made a decree nisi for the 
dissolution of the marriage. Bland v. Blaoid, 
H5 L. J., Mat. 104; L. K, 1 P. 237; 15 
W. R. 9. . I 

! 

Direct Evidence.]— A husband, wdio peti- 1 

tioned for the dissolution of his marriage on the 
ground of his wife’s adultery with the co- 
respondent, produced evidence at the hearing to 
show that he and a sergeant of police traced the 
respondent and co-respondent to the house of the 
latter’s sister, and that in the presence of all five 
persons questions were put to the respondent, 
and admissions made by her, that incriminating 
allegations were made against her and the co- 
respondent by the landlady, and that the 
co-respondent said nothing in reply : — Held, 
that this w'as not sufficient legal proof that 
adultery had, in fact, been committed at that 
house, and that the case must stand over for 
direct evidence to be given by the landladv. 
White V. White, 62 L. T. 663. 

Witness negativing Adultery not Called.] 

— Upon a wife’s petition for divorce on the 
ground of desertion and adultery, the adultery 
wras not established, and judicial separation only 
was decreed on the ground of desertion. Upon a 
rehearing the court refused to take notice of 
evidence given at the former hearing, and 
refused to grant a. decree of divorce unless a 
witness, who negatived adultery, was subpcenaed. 
Cham'ber,^ v. Chamler/^, 60 L. T. 514. ! 


spondent had committed adultery wdth him 
(the co-respondent), and that he had been 
condemned in costs. As, however, the decree 
did not state that the jury had found that he 
(the co-respondent) had committed adultery 
with the respondent : — Held, that such decree 
was not evidence in the subsequent suit of the 
fact that he had previously committed adultery. 

I Buoh V. Buck, 65 L. J., P. 87 ; [1896] P. 152. 

! 

I Divorce Bill— Deceased Witness— Judge's 

Note of Evidence— Admissibility.]— A certified 
copy of the judge’s notes of the evidence of a 
witness _ called by the petitioner at the hearing 
of a petition for divorce a mensa et thoro cannot, 
in case of the death of the witness, be received 
as proof of the matters deposed to by him upon 
the second reading of a bill for divorce presented 
by the petitioner. GriffiiHii Bhmree BilL [18961 
A. C. 133— H. L. (Ir.) 


iv. Identity, 

Sufficiency of Proof.] — In support of a charge 
of adultery made by the queen’s proctor against 
a petitioner, the only evidence was, that a’ man, 
calling himself by the name, and using the card, 
of the petitioner, had committed fornication’ 
Full particulars of the charge having been given, 
and the petitioner at the hearing not coming 
forward to deny it : — Held, tliat there was 
sufficient proof of identitv. HuUe v. Huke and 
Tavenor, 4 Sw. & Tr. 232 ; 41 L. J., Mat. 19 ; L. B. 
2 P. 357 ; 25 L. T. 764 ; 20 W. R. 447. 



Admissibility of Acts not Charged.] — A wife 
was charged in a petition with adultery, to 
wdiich she pleaded condonation. Counsel for the 
husband, in order to ret)el this plea by showing 
that at the time of the condonation tlie husband 
was not cognisant of the whole of the wife’s 
adultery, tendered evidence of acts of adultery 
not laid in the petition, and which were com- 
mitted prior to, but were unknown to him at the 
time of, the alleged condonation, The judge 
ruled hmsitanter, that, as the petition contained 
no averment of the acts of adultery, the evidence 
was inadmissible. Keats y, Keats and Montezuma, 
1 Sw. & Tr. 334 ; 28 L, J., Mat. 57 ; 5 Jur. (K.S.) 
17t; ; 7 W. R. 377. 

Evidence of acts of adultery not charged in the 
petition are inadmissible. Keatn v. Keats anal 
Montez'nnia , 29 L. J., Mat. 169, n. 

But evidence of acts of adultery subsequent 
to the date of the latest act charged in a petition 
is admissible, for the purpose of showing the 
character and quality of previous acts of im- 
proper familiarity. Boddify,Boddy and Grover, 
30 L. J., Mat. 23.‘ 

A co-respondent cannot prove anything which 
he has not pleaded. Plumer v. Plumer and 
Bjjcjrave, Sw. & Tr. 149 ; 29 L. J., Mat. 63. 

— Respondent found Gruilty of Adultery as 
Co-Respondent in previous Suit and condemned 
in Costs— Decree as Evidence of Adultery in 
subsequent Suit.] — A respondent in a suit for 
dissolution had previously been a co-re.spondeiit 
in another suit. The decree in the previous suit 
.stated that the jury had found that the re- 


I Photograph.]— It may be laid down as a fixed 
rule of practice that the court in a matrimonial 
suit, will not accept a photograph as evidence of 
identilication except where no better evidence 
can be obtained, and even then the court will be 
guided, as to whether it will act on the evidence 
of a photograph or not, by the special circiim- 
I stances of each case. Frith v. Frith, 65 L. J., 

; P. 53 ; [1896] P. 74. 

Confrontation of Parties.]— The court has no 
powder to decree confrontation in a suit for dis- 
I solution of marriage for the purpose of identifica- 
tion. Iloolie V. Iloohe, 4 Sw. & Tr. 236 ; 28 L. J 
; Mat. 29. 

The court will follow the practice of the ec- 
i clesiastical court in making a decree of con- 
I frontation in fit cases in suits for nullity, 
i Entichna]) v. Rice, f. c. Bntiehiap, 4 Sw. & Tr. 

; 136 ; 34 L. J., Mat. 110 ; 13 L. T. 211. 

I Where it was necessary for the witnesses of a 
I husband to be confronted with the wife (the pe- 
i titioner) to enable him to establish his defence, 

I and the husband was unable to ascertain her 
address, the court ordei-ed the wife to supply to 
him her address within three days or to attend 
at the hearing. Lloyd v, Lloyd, L. R. 1 P. 222 ; 
15 W. R. 287. 

A respondent was allowed to appear and 
answ'er, after the expiration of the time for 
entering an appearance, on condition that she 
would allow herself to be confronted with the 
witnesses for the petitioner, for the purpose of 
being identified. Hhalmarsh v. Hindmarsh and 
Hussey, 35 L. J., Mat. 31 ; L. E. 1 P. 24. 

When a co-respondent charges the petitioner 
with adultery in a suit for dissolution of mar- 
riage, the court has power to order the petitioner 
and the co-respondent to attend the trial for the 
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purpose of being identified. 
Srnmy^B L. J.j Mat. 12 ; 1! 
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itified. Syhes v. Syhes and i 
12 ; 19 L.'T. 611 ; 17 W. E. j 


Of Eespondent — Evidence of Petitioner Tin- 
corroborated.] — The court will not act upon the 
evidence of the petitioner as to the identity of 
the respondent without some corroboration. 
Harris v. Harris and Milton.^ 39 L. J., Mat. 86 ; 
L. E.2P. 77. 

Of Co-respondent.] — undefended divorce 
suits the co-respondent must at the trial be 
proved to be the person served with the cita- 
tion. HuffY. Huff, 58 L. T. 389; 52 J. P. 
232. 


V, Proof if Cruelty. 

Evidence of Wife.]— -Before 22 & 23 Viet. c. 61, 
s. 6, a wife who prayed for judicial separation, 
and in her petition alleged adultery and cruelty, 
was not a competent witness to prove the charge 
of cruelty. Hudson v. Hudson^ 3 Sw. & Tr, 314 : 
33 L. J.‘ Mat. 5 ; 9 Jur. (N.S.) 1302 ; 9 L. T. 
579 ; 12 AV. E. 216. 

After Trial — Further Acts of.] — After the 

case had been heard, and the court taken time 
to consider its decision, the petitioner (the wife) 
applied to be allowed to give evidence of further 
acts of cruelty, which she alleged took place at a 
date later than that to which she deposed at the 
trial. The court refused the application, the 
petitioner having I'epeatedly stated, in the course 
of her examination, that the last act of cruelty 
took place at Easter, 1863, and that also being 
the latest date given in the petition. Toj) 2 )er v. 
Topper, 38 L. J., Mat. 36 ; 20 L. T. 279. 

When Estopped from Proving.] — A peti- 
tioner, whose petition for judicial separation, on 
the ground of cruelty, has been dismissed for defect 
of proof, is estopped from setting up the same 
charges of cruelty in a suit for dissolution of 
marriage on the ground of adultery and cruelty. 
Flnnni v. Finney. 37 L. J., Mat. 43 ; L. E. 1 P. 
483 : 18 L. T. 489.’ 

General Conduct.] — A petition bj’’ a husband 
for dissolution of marriage, claimed damages. 
The co-respondent traversed the adultery, and 
charged the petitioner with cruelty. At the trial 
the petitioner called witnesses as to his general 
conduct towards his wife, and on the part of the 
co-respondent evidence was given of specitic acts 
of cruelty ; — Held, that, in reply, the petitioner 
might call witnesses to contradict the evidence 
of specific acts of cruelty, but not to prove his 
general conduct. Karraeott v. Karracott amd 
EeMh, 3 Sw. & Tr. 40S ; 33 L. J., Mat. 61 : 10 
Jur. (x.s.) 640 ; 10 L. T. 389 ; 12 AV. ' E. 
1064. 

A respondent who in his answer simply denies 
the cinelty charged in a petition, may cross- 
examine the petitioner, if called, as to her general 
conduct, for the purpose of impeaching her credit, 
but her answer as to any matters'not bearing 
upon the issue cannot be contradicted. Halier 
v. JUilter, 3 Sw. A Tr. 213 ; 32 L. J., Mat. 145 ; 9 
L. T, 117 ; 11 AV. E. 502. 

Cruelty Pleaded only Admissible.]— Evidence 
to prove a species of cruelty not pleaded in the 
petition, is not admissible ; though evidence of 


violent demeanour and language not pleaded, 
but leading up to and making probable acts of 
violence pleaded, may be admissible. Jewell v. 
Jewell, 2 Sw. & Tr. 573 ; 6 L. T. 369 : 10 AV. E. 
672. S. P., Squires v. Squires, 3 Sw. & Tr. 541 ; 
33 L. J., Mat. 172 ; 10 Jur. (N.S.) 756 ; 12 AAh E. 
1028. 

General Charge — Particulars.] — Evidence 
of an act of actual violence is not admissible 
where only a general allegation of cruelty has 
been made in a petition. AVliere evidence was 
offered that the husband had struck his wife a 
blow, and no such specific charge had been made 
in the petition, the court allowed the hearing to 
be adjourned in order that particulars might be 
furnished. Broolt Y. Hroolt, 56 L. J., P. 108 ; 12 
P. D. 19 ; 57 L. T. 425- ; 35 AV. E. 351. 


vi. Competency of Witnesses. 

16 & 17 Viet. c. 83, s. 1.] — On the trial of an 
issue of collusion, arising on the queen’s proctor’s 
intervention, in a petition to which the husband 
has not appeared, statements by him, not in the 
presence of the wife, are inadmissible as evi- 
dence on the issue before the jury. Gray v. 
Gray, 2 Sw. & Tr. 554 ; 31 L. J., Mat. S3 ; 6 L. T. 
336 ; 10 AV. E. 8<)3. 

Held, that the wife cannot be called as' a wit- 
ness, either under 14 & 15 Viet. c. 99, or under 
16 & 17 Anet. c. 83. II). 

A wife iDi’Ought a suit foi’ I’estitution of con- 
jugal rights ; the husband pleaded her adultery, 
and prayed a judicial separation. At the hear- 
ing he gave evidence in support of his own 
plea: — Pleld, that he thereby waived his right to. 
press for a jiulicial separation. Hurrouyhs v. 
Burrouqlis. 2 Sw. & Tr. 544 ; 31 L. J., Alat. 124 ; 

8 Jur. (X.S.) 624 ; 5 L. T. 771. 

A petitioner is not a competent witness in 
support of his own case in an issue joined with 
j an intervener after a decree nisi. Harding v. 

I JIardinq a nd La nee, 4 Sw. & Tr. 145 : 34 L. J., 

: Mat. 1(38 : 11 Jur. (n.s.) 814 ; 13 L. T. 195 ; 13 

1 w. K. uyy. 

I In a suit instituted by a wife for dissolution of 
her marriage by reason of her husband’s adultery, 
coupled with wilful <lesertion, the wife was not a 
competent witness to prove the desertion. Pqne 
V. Pyne, 1 Sw. A Ti\ 178 ; 27 L. J., 1‘. 54. 

In answer to a jietition for dissolution of mar- 
riage on the ground of adulteiy, the wife pleaded 
counter-charges of cruelty and desertion, and 
prayed for a judicial separation : — Held, that her 
evidence was inatlmissible to ]j]‘ove cruelty and 
desertion. Wluttal v. Whitt al and Hunt, 30 
L. J., Alat. 43. 

22 & 23 Viet. c. 61, s. 6.] — If a wife, in 

a suit by her for dissolution of inarriage 0 ]i the 
ground of aditlteiw and cruelty, gives evidence 
in support of the charge of criielty, site cannot 
in cross-examination be asked, questions tending 
to show that she has been guilty of adultery. 
Fisher v. Fisher. 30 L. J., Mat. 24. 

A petitioner and a respondent in a suit for 
dissolution of marriage, who ain examined under 
22 A 23 Viet. c. (!], s. 6, upon an issue of cruelty 
or dcsei'tion, may be ci’oss-examiried upon issues 
of their own adultery, and of each other’s adul- 
tery. Board man Boardman, L. E. 1 P. 233 ; 
14 AV. E. 1024. 

An answer to a petition for dissolution of 
mai'i'iage <jn the ground of adultery contained a 
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charge of cruelty and a prayer for a judicial 
separation : — Held, that the evidence of the 
respondent was inadmissible to prove the 
cruelty. Bland v. Bland and Stormont, 37 
L. J., Mat. 74 ; L. R. 1 P. 513 ; IS L. T. 535 ; 
16W. E. 893. ' ■ 

To a petition by a husband for restitution of 
conjugal rights, the wife answered, alleging adul- 
tery, and prayed for a judicial separation. At 
the trial the petitioner desired to abandon the 
suit, and offered no evidence. The respondent 
adduced evidence, and pressed for a decree of 
judicial separation : — Held, that it was still a 
suit instituted for restitution of conjugal rights, 
and not a suit or proceeding instituted in conse- 
quence of adiiltei'y ; and that the . parties were 
competent witnesses on the question of adultery. 
Blaehhorne v. Blaelchorne, 37 L. J., Mat. 73 ; is 
L. T. 450. 

32 & 33 Viet. c. 68, s. 3.] — A witness wdio is 
called to prove adultery with one of the parties 
to a suit may claim the protection of the proviso 
in the 32 & 33 Viet. c. (iS, s. 3, and the judge 
will not allow such witness to be interrogated on i 
the subject of his or her adultery ; biit- unless I 
the protection of the proviso is ckimed by the 
witness, the evidence is admissible, and it is not 
competent to counsel for either party to exclude 
it. IIMletliwaite v. Hehhlctlnmite, 39 L. J., ^ 
Mat. 15 ; L. E. 2 P. 29 ; 21 L. T. 732. 

A petition which sought to establish a claim on 
the ground that a certain person ^vas illegitimate | 
by reason of the adultery of his mother, who had 
since been divorced ; — Held, not to be “ a pro- 
ceeding instituted in consequence of adultery,” | 
within the 32 33 Viet. c. (IS, s. 3, so as to make i 

the husband competent to give evidence tending 
to prove the fact of non-access. AVa TrnsU, In 
re, 39 L. J., Ch. 192 ; L. E. 10 Ch. 41. 

Held, also, that independent evidence showing 
that on the only occasion when the husband 
visited the place where his wife was residing, he 
wms engaged in collecting evidence with a view' 
to a divorce, wnuld be sufficient to raise a pre- 
sumption of non-access. Ih, 

Calling Co-Eespondent as a Witness — 21 & 22 
Viet. c. 108, s. 11.]— Before this enactment, the 
co-respondent, so long as he remained a party to 
the record, w'as not a competent witness. Bohin- 
son V. B.olnmon and Lane, 1 Sw. k Tr. 362 ; 27 
L. J., Mat. 91 ; 5 Jur. (N.S.) 392, 

Where a petitioner’s case depended on alleged 
confessions contained in the wife’s diary, uncor- 
roborated by independent evidence, the court 
exercised its discretion, under the above provi- 
sion, and dismissed the co-respondent wiio W'as 
thereupon examined for the respondent. II), 

Eight of Co-Respondent to cross-examine 
Respondent on her Evidence against him — 
Misdirection — ISTew Trial.] — Evidence given by 
one party affecting another party in the same 
litigation cannot be made admissible against 
that other party unless there is a right to cross- 
examine. Where the evidence of a respondent 
is adverse to the co-respondent, and the counsel 
for the co-respondent is not allowed to cross- 
examine the respondent, it is the duty of the 
judge to direct the jury to disregard the re- 
spondent’s evidence when considering the case 
of the co-respondent, and the omission to do so 
is good gronritl for a new trial on the ground of 
misdirection. But, semble, such cross-examina- 


tion should be allowed. Glennie v. Glennie 
(3 Sw. k Tr. 109) disaxiproA^ed. Allen v. 
Allen and Bell. 63" L. J., P. 120 ; [18941 ? 
248 ; 6 E. 597 ; 70 L. T. 783 : 42 W. E. 549— 
C.A. ' 

vii. Commlsshm and Bin/imltion to Talie, 

See Divorce Eule.s, 1865, rr. 132— 137, 198. 

^ When Granted.] — ^As a general rule, a commis- 
sion to examine witnesses- will not be granted 
before issue joined. Shaw v. Sha/w, 2 Sw. & Tr. 
642 ; 31 L. J., Mat. 95 ; 7 L. T. 254. 

When the parties in a suit for dissolution of 
marriage are at issue, a motion for direction as 
to the mode of trial maj'' be made at the same 
time as a commission to examine witnesses is 
applied for. Graham v, Graham- and Grli(fifh, 
31 L. J., Mat. 96, n. 

Witnesses Living in Brothel.]— Where the 
only witnesses to the acts of adulteiy relied upon 
are resident in a brothel, and there is conse- 
quently a risk of their evidence being Ir^st, tlie 
court will allow a commission to issue for their 
immediate examination. CoiLe v. Coohe and 
Quaile, 2 Sw. c'c Tr. 50 ; 28 L. J., Mat. 37. 

Illness of Witness.] — In a suit for dissolution 
of marriage, the court, before the time for enter- 
ing an appearance by the co-respondent had 
expired, allowed the petitioner to examine a 
proposed witness wiio wuas dangerously ill. Stone 
V. Stone and Ajrpleton, 31 L. J., Mat. 136. 

Witness going Abroad.] — When a petition hat I 
been filed, the court will allow w'itnesses wiio are 
about to go abroad to be examined before ser- 
vice of the citation. Brown v. Brown, 33 L. J.. 
Mat. 203. 

In Cross Suits.] — The court w'ill not order that 
the evidence taken under a commission in a 
cross-suit may lie used at the liearing of a suit 
between the same parties. Hill v. IIIU, 30 L. J., 
Mat. 197. 

Where the same issues are raised in cross- 
suits, anti an ortler is made for a commission to 
examine witnesses, it will be drawm up in such 
a form th.at the evidence w’ill be adjiiissible in 
both suits. Onhorne v. Oi^horne and MartelU, 

3 Sw. k Tr. 327: 33 L. J.. Mat. 38; 10 .Jur. (N.s.) 
80 ; 9 L. T. 456. 

Witness Abroad — Contents of Affidavit.] — 

The court will grant a commission for the 
examination of a witness abroad, on an affidavit 
of the solicitor of the party a|>plying that the 
w'itness is material and necessaiy, unless it is 
proved that the witness’s evidence cannot 
possibly be material or necessary, or that there 
has been unreasonable delay in applying for 
the commission. Stone v. Stone and Appleton, 
13W. E. 414. 

Joint Commission — Advance of Expenses by 
Husband — Commission to examine Witnesses.] 

— The court having, w^ith the consent of liiisbanci 
and wife, made an order for a. joint commission 
to issue for the examination of w'itnesses at 
Eome, directed the husband to advance to the 
wife a sum (the amount to be settled by the 
registrar) to enable her to defray the expenses 
of the commission. Baihj v. Balhj and Bella 
Jtoeea, 2 Sw'. & Tr. 112 ; 30 L. J., Mat. 47. 

Komination of Commissioner.] — When a com- 
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mission to examine witnesses is granted in a suit 
in wliicli no appearance lias been entered the 
commissioner is nominated in the registry and 
not by the petitioner. Lod.ge v. Lodge and 
Smjthe, 32 L. J., Mat. 93. 

In the absence of the respondents, the court, 
and not the petitioner, should select the commis- 
sioner before whom the evidence is to be taken. 
Cooh V. Cooli and Quaile^ 2 S\v. & Tr. oO; 28 
X. J., Mat. 37. 

Direction and Return of Commission.] — Com- 
missions for the examination of witnesses in 
France should be sent to and returned through 
the Foreign Office. Milh v. Mills^ 31 L. J., 
Mat. 95, n. 

Be-opening Commission.] — It is in the dis- 
cretion of the court to re-open a commission, so 
as to enable a witness, who has been already 
examined, to be examined again ; but it is a 
discretion to be sparingly exercised. JBevan v. 
McMahon and Bevan,, 2 Siv. & Tr. 55; 28 L. J., 

. Mat. 40. 

Where a witness had been examined, re- j 
examined, and cross-examined before a com- : 
missioner, the court refused to re-open the 
commission in order to enable him to supply 
important facts omitted in his evidence, although 
he deposed that it was in consequence of the 
respondent’s personal observations and interrup- 
tions during the examination that he forgot to 
mention them at that time. Ih. 

If the commissioner had reported that the re- 
spondent had so conducted himself during the 
examination as to disturb the mind of the wit- 
ness, the court w'ould have acceded to the appli- 
cation. Ih. 

Admissibility of Depositions taken under.] — 

Proof to satisfy the court that a ivitiiess whose 
evidence has been taken abroad under a commis- 
sion is out of the jurisdiction when the evidence 
is tendered may be less stringent when he is 
resident abroad than when the evidence has been 
taken of a witness going out of the jurisdiction 
for a temporary purpose. M\Ih v. d///Z.y, 2 Sw. 
Tr. 310 ; 3U L. J., Mat. 183 ; 4 L. T. 479. 

Where in an affidavit to found an order for a 
commission it was stated that the object was to 
examine A., resident abrond, and the summons 
ivas served on the co-respondents : — Held, that 
the presumption was that the witness continued 
abroad, unless the contrary was shown, and the 
court allowed the evidence to be used. Ih. \ 
A requisition was issued to the judges of a ' 
foreign court to take the evidence of certain 
witnesses residing within their jurisdiction. 
Interrogatories and cross-interrogatories were 
attached to the requisition, and w^ere before 
the judge who examined the witnesses, but he 
only put such questions and in such form as he 
thought proper. The agents on both sides w'ere 
present at tlie examination, and did not object 
or ask that further questions should be put to 
either of the witnesses : — Held, that the deposi- 
tion might be read. Jfttchhu> v. Hiteh'ni,^. 35 
L. J., Mht, 62 ; L. K. 1 P. 153 ; 14 L. T. 258. 

Deposition of a Deceased Witness.] — The de- 
position of a deceased witness is admissible on 
coiiditioii. not only of its having been taken 
under the sanction of an oath, but also of suffi- 
cient notice having been given to the party 
against wiiom it is tendered to have enabled 
him to attend and cross-examine the witness. 


4 ' . 


iBltzgenald v. FitzgeTald. 33 L. J., Mat. 39 ; 

9 L. T. 580 ; 12 W.' P. 696. Affirmed on appeal, 
3S. &T. 400; 10 L. T. 510. 

Where, therefore, notice was given about 
2 p.m. on a Saturday, to a respondent’s solicitor 
in London, that a witness was to be examined 
at Bath on Monday, under an order of the court, 
obtained by the petitioner : — Held, that the 
notice wms insufficient to enable the respondent’s 
solicitor to attend and cross-examine, and that 
the evidence so taken without cross-examination 
wms inadmissible. Ih. 

Depositions in extinct Ecclesiastical Court.] — 

Where there had been a decree of one of the ex- 
tinct ecclesiastical courts, and depositions taken 
in the cause in wdiich such decree wms made 
Held, that those depositions could not be used 
in evidence in a cause before the court, except so 
far as they were embodied in a decree, and there- 
fore part*^ of the proceedings of a court, and 
documents of a public nature, of wdiich the court 
would receive in evidence a certified copy. Lin^ 
zee \. Linzee, 29 L. J., Mat. 128. 

Costs of.] — See col. 954. 

viii. Affidavltn. 

See Divorce Pules, 1865, rr. 138 — 146, and Pules, 
1875, r. 188. 

Verifying Petition sworn by Solicitor.]— A 

petitioner in a divorce suit being on military 
service, and unable to make the usual affidavit 
verifying the petition, the court allowed the J3e- 
tition to be filed if verified by the affidavit of his 
solicitor, but ordered that the petitioner’s affi- 
davit should also be filed as soon as possible. 
Bruce, B,r parte, or Bruoe v. Bruee and Laingy 
.50 L. J., P. 64 ; 6 P. D. 16 ; 29 W. P. 474. 

Entitling.] — An affidavit to verify a pe- 
tition, and filed with it, should not be headed in 
the cause, but in the matter of the petition. 
Steed V. Steed. 36 L. J., Mat. 50 ; L. P. 1 P. 864 ; 
16 L. T. 125. 

An affidavit verifying the petition should be 
headed, lu the matter of the petition of A. B.” 
Gapp V. Gapp and Levemon, 4 Sw'. A Tr. 273. 

Affidavits in a cause must be entitled strictly 
as the cause itself is entitled. Sutherland, f. c. 
{'roomie v. Croomie. 3 Sw. Tr. 210 ; 32 L. J., 
Mat. 125 ; 9 L. T. 2i 

in a suit of nullity by a wife, an affidavit en- 
titled S. r. C., instead of S., falsely called C. v. 
C., w'as rejected. Ih. 

All affidavit, in wdiich the addition or place of 
abode of a deponent is not inserted, wdll not be 
received. Bernard, In goods of, 81 L. J., P. 89. 

When a joint affidavit was made by A. and 
B., and B.’s addition wms not inserted therein, 
the court treated the affidavit as that of A. only. 
Wnodhurne, In goodx of, 31 L. J., P. 89, n. 

An affidavit wdiich does not comply wdtli the 
rule must be resw’orn. Bernard, In goods of, 31 
L. J., P. 89. 

Form and Admissibility of.] — The court wdll 
take no notice of an affidavit which contains an 
inteidiiieatioiL in the jurat. Ma.nton v. Manton, 
28 L, J., Mat. 32. 

The court wdll take no notice of an affidavit, if 
it is not duly stamped. Hyatt v. Hyatt, 28 L. X, 
Mat. 32. 

i In a suit for a dissolution of marriage, the 
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judge rejected- an affidavit of service of the cita- 
tion sworn before a notary at Massachusetts for 
wuant of affidavits, that there was not at Massa- 
chusetts one of the British officers empowered by 
18 & 19 Viet. c. 42, s. ], to take affidavits, and 
that a notary public had by the la-w of the place 
authority to take an affidavit. Covtyn v. Comyn i 
and Ilwrnidireyfi^ 81 L. J., Mat. 89, n. 

Petitioner absent.]— The court will not 

allow the affidavit verifying a petition for divorce 
to be sworn by another person when the peti- 
tioner is absent from the country of his own free 
will. JJruce, Ex j)arte (6 P. D. 16) distinguished. 
Tartt, Ex ymxte^ 84 W. Pi. 868. 

‘ ‘ Knowledge and Belief. ’ ’ ] — The affidavit 

of a petitioner may speak “ to the best of his know- 
ledge and belief,” as well as to matters absolutely 
w’'ithin his personal coaiiisance. TourU v. 
Tonxle. 1 Sw. &;Tr. 165 ; 27 L. J.. Mat. 52 ; 6 W. 
R. 544. 

Bescription of Deponent.]— The affidavit 

of a married woman must state the description 
of her husband, and that of an unmarried 
woman should give the description of her parents 
in order to comply with the rules. Ellam v. 
Ellann 62 L. T. 381. 

Not XTsable as Evidence.] — Affidavits hied with 
a petition and an answer cannot, at the hearing, 
be referred to as evidence by either party. Studdy 
v. Studdy, 28 L. J., Mat. 105. 

All affidavit filed in verification of a petition 
should not go into a detailed statement of the 
history of the parties. The court may have no 
power to order an. affidavit to be removed from 
the .file of the court ; but on a question of taxa- 
tion of costs, the costs of sucli an affidavit would 
not be allowed against the other party. Forster 
v. Forster, 1 Sw. & Tr. 167. 

The affidavit of the petitioner required by 20 
21 Viet. c. 85, s. 41, will not be taken as evi- 
dence at the hearing, but the parties must pro- 
duce sufficient evidence to prove the petition in- 
dependently of such affidavit. The court is bound 
by the rules of evidence as observed at common 
law. Eeane v. Deane. 1 Sw. k Tr. 90; 4 Jur. (N.S.) 
268. 

Petitioner a British Consul — Solicitor.] 

— Where the petitioner was resident abroad as 
British consul, and as such was himself the only 
authority in the place where he resided before 
whom the affidavit in support of his petition for 
dissolution could be sworn, and by r. 142 he was 
not competent to' swear his own afiidavit, the 
petitioner’s solicitor w^as allowed to verify the 
petition to the best of his knowledge and belief. 
Russell V. Russell, or Rtmell, Ex i)avte,'^S^ L. J., 
P. 13 ; 62 L. T. 186 ; 54 J. P. 167. 

Piling.] — III a suit for dissolution of marriage, 
triable upon affidavits, in which there was no 
appearance, a motion for further time to file 
affidavits was granted, notwithstanding the rule 
of court, which directs that, “ in cases to be tried 
upon affidavit, the petitionei’ and rcsi)ondent 
shall file their affidavits within eight days from 
the filing of the last proceeding.” Davis v. Davis, 
38L. J.,"Mat. 189. 

An affidavit of non-payment of taxed costs and 
alimony to the person to whom they are oidered 
to be paid, cannot be read on a motion for an 


attachment if filed subsequently to the notice of 
motion. Symons v. Symons and Pihe, 80 L. J., 
Mat. 21.5. 

Proof by— Where Evidence Disgusting.]— In 

an undefended petition, the wife’s evidence, being 
to establish cruelty of a most disgusting charac- 
ter against her husband, was allowed to be taken 
on affidavit, the rest of the case being proved 
orally before the court. Laxton v. LaMon, Iii- 
derwick, 47. 

Witnesses at Long Distance.] — A husband 

was convicted of bigamy in 1852. The wife 
petitioned for a dissolution of their marriage on 
the ground of his bigamy and adultery. The 
witnesses to the facts to be proved were resident 
at Oldham and Huddersfield : — The jiulge di- 
rected that the petition might bo proved by 
affidavit. March v. March, 2 Sw. k Tr. 49 ; 28 
L. J., Mat. 30. 

In a suit for dissolution of marriage, no aj)- 
pearance having been entered by the respuiiileiit 
or co-respondent, the court made an order that 
the petitioner at the hearing should bo at 
liberty ' to prove, by affidavits, the marriage, 
w’hich had taken place in Scotland, where all 
the persons who could prove it resided. M'Keeh- 
nie V. M'Kechnie, 1 Sw. tk Tr. 550 : 28 L. J., 
Mat. 31. 

The court will allow bigamy to be proved by 
affidavit where there lias been a conviction, if 
the witnesses who would prove it reside at a 
distance from London, and oral proof would be 
expensive. Maeartuey v. Macartney, 86 L. J,, 
Mat. 38 ; L. K. 1 P. 259 ; 15 L. T. 193 ; 15 W. R. 
229. 

In a husband’s suit for dissolution, when the 
petitioner was resident in Australia, the court 
allowed the preliminary facts of the cohabita- 
tion and separation to be proved by affidavit. 
Adams v. Adams and Guest, 29 L. T. 699 ; 22 
W. R. 192. 

The marriage law of Virginia, and a marilage 
there, allowed to be proved by affidavit. Rmiltcr 
v. Rooltcr and Eeivton, 3 Sw. & Tr. 526 ; 33 L. 
J., Mat. 42; 9 Jur. (N.S.) 1329; 12 W. R. 
807. 

lu Suit for Kullity.]— In a suit for nullity of 
marriage by a woman, the court, with the con- 
sent of' the respondent, allowed the petitioner’s 
evidence to be given on affidavit. D., f. c. (1 v. 
a, 32 L. J., Mat. 135. 

Order allowing Use of, must he Eiled,] — When 
leave is granted to prove a petition by affidavit, 
the order granting such leave must be drawn up 
before hearing, and should be filed with the other 
papers. Wehb v. Wehh, 82 L. J.. Mat. 68 ; 11 
W. R. 112. 

Action of Grim. Con.] — A, had obtained a 
divorce a mensa et thoro, and had recuvered in 
an action of crirn. con. a verdict for nominal 
damages. The court refused to allow the ca,se 
to be heard on affidavit, and directed it to be 
heard on oral evidence. Poits w Potts, 1 Sw. iV 
Tr. 181 ; 27 L. J., Mat. 59 ; <*, W. R. 860. 

But in a similar case, the judge, on the consent 
of the other parties, directed A.’s petition for 
dissolution to be heard on affidavit. JAny v. 
Ding and Croher, 1 Sw'. k Tr. 180; 27 L. J., Mat. 
58 ; 6 W. R. 674 ; 6 W. R. 736. 

Other Evidence — Proof of Marriage in Colony.] 
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— Proof of the solemnisation of a marriage in a 
British colony by a clergyman of the Church of 
England, according to the rites of that church, is 
sufficient evidence of a marriage for the purpose 
of a divorce. Limerielt (Cowitessi) v. LimericTc 
(iSarV), 4 Sw. k Tr. 252; 82 L. J., P. 92; 4 W. R. 
503. See col. 652. 

Offer to Return to Cohabitation.] — At the 

hearing of a \)etition by a wife for a judicial 
separation on the ground of desertion, it \vas at- 
tempted to show that offers to return 'had been 
made by the husband. No charge of adultery 
appeared on the pleadings. The respondent was 
asked in cross-examination wdiether, at the time 
of the alleged offers, he was not living in adul- 
tery : — Held, that such question wns material to 
the issue, as it went to show the bona tides of 
such offers. Mullinson v. Mallinson^ L. R. 1 P. 
93 ; 14 W. R. 353. I 

Privileged Communications between Solicitor 
and Client.] — In a suit by a wdfe for judicial 
separation on the ground of cruelty, the wife was 
asked, on cross-examination, whether she^ had 
not originally instructed her attorney to insti- 
tute a suit for restitution of conjugal rights. 
The question was objected to, and the objection 
was overruled. MactwnnA\Maacanii, 3 Sav. &Tr. 
142 ; 32 L. J., Mat. 29 ; 8 L. T. 175 ; 11 W. R. 
112 . 


ix. Proof of Decree, 

By 20 k 21 Viet. c. 85, s. 13, all decrees and 
ordern^ or copies of decrees or orders, of the cou rt, 
sealed with the seal of the court, shall he receired 
■in eridence. Sec Divorce Rules, 1865, rr. 118 — 120. 

When Admissible as Evidence.] — In an action 
for necessaries supplied by a tradesman to a wife 
wliilst living a])art from her husband, in order to 
establish his wife’s adultery, the husband pro- 
duced in evidence the record in the divorce court, 
in a suit by him against his wife for a dissolution 


A wife petitioned for judicial separation by 
reason of cruelty and desertion, and a decree Avas 
made in her favour on a verdict finding cruelty 
and desertion against the husband. He subse- 
quently petitioned for dissolution of marriage by 
reason‘of her adultery, and she answered charg- 
ing cruelty and desertion, as in her original 
petition. Issue w^as joined, and at the trial a 
certified copy was tendered, as evitlence under 
seal, of the decree of judicial separation in proof 
of the cruelty and dek'rtion ; the judge refused 
to let it a:o to the jury, on the ground that it 
would be indirectly making use of evidence 
wffiich wms directly inadmissible. *Stoate y. 
Stoate, 2 Sw. & Tr. 223 ; 30 L. J., Mat. 102 ; 3 L. 
T. 756. 

A decree founded on the evidence of the 
parties does not estop them from contioverting, 
in another suit in Avhich such evidence is in- 
admissible, a fact found by the decree. Ban- 
croft Y. Bancroft and liuinneij. 34 L. J., Mat. 
14. 

Queen’s Proctor Intervening.] —The queen’s 
proctor, intervening in a suit for dissolution of 
marriage, alleged in his answ’er, collusion ; that 
in a previous suit by the petitioner against the 
respondent, the court found that the [)etitioner 
had committed adultery, and dismissed his peti- 
tion, and adultery of the petitioner. Qynere, 
wdiether the finding in the pirevious suit is ad- 
missible as evidence' of the petitioner’s adultery, 
and if admissible, wdiether it is conclusive:-- 
I Held, tliat, whether admissible for that_ purpose 
or not, it is a material fact for the consideration 
7 of the court. Conradi v. Conradi, 36 L. J., Mat. 
I 68 ; L. R. 1 P. 391 ; 16 L. T. 392 ; 15 W. R. 
881. 


for necessaries supplied by a tradesman to a wdfc P- Co-Bespondent. 

wliilst living apart from her hns^^^^^^^ Joinder oil— By 20 & 21 Viet. c. 85, s. .28, 

establish his wufe s adulteiy, the husb^d ^ presented hy a huslmid [praying 

duced m ev ideiice the lecord in the div oict coiut, i warriaffe may he dissolred on the ground 
inasmtbyhnnaganisthiswite^ .eMration thereof 

ot marriage on the ground ot aduheiy, in of adultery, s. 29], the petitioner 

It was fountl that his mte had been guilt j of a co-respondent 

adultery ; but as the hiisband was found have petition, unless on special grounds, to 

suR -ifcldf U 

deuce was aciiiiissible iiiidei the plea of iievci in- * . net if 'mu ^ire^e uf ed hu a irife for 

debted . but that a. the judgm^t in the^vorce ft, 

court had not altered the status, of the wite it y, the person idth whom the lim- 

*»» »'»■■« «'»"«■.» *■ 

Jiir. (N..S.) 4.34 ; 14 L. 1. 437 , 14 M . L. 694. f contested matter of fact tried hu 


T ^ V lir T 1 ^ 7 * 11 W V (<U ’ f^^^'ties or either of them may insist 

Jm, 434 ; 14 L. a. 437 , 14 M . L. 694. matter jf fact tried hy 

When Inadmissible.] — The principle on which D hoi ce Rules, i860, 11. 4 7. 

the common-law doctrine of estoppel rests is ap- Unless a petitioner can satisfy the court on 
plicable to matrimonial suits, and, therefore, a affidavit that he cannot or ought not to make a 

judgment of the court upon a matter directly in co-respondent, the 20 6: 21 Viet. c. So, s. 28, is 

issue is conclusive upon the same matter between imperative that he should do so. Quiche y. 

the same parties in another suit. Sojjwith v. Quiche, 2 Sw. k Tr. 419 ; 31 L. J., Mat. 28 ; 5 

Sopwith, 2 Bw. k Tr. 160 ; 30 L. J., Mat. 131 ; 7 L. T. 690 ; 10 AV. R. 448. 

Jnr. (K.8.) 554 ; 4 L. T. 256. The court will not, upon an affidavit of the 

B. petitioned for restitution of conjugal rights ; petitioner only, allow him to proceed without 
G.. in answer, alleged B.’s adultery between cer- j making a co-respondent. Leader v. Leader, 32 
tain dates. B. replied, by way of estoppel, that L. J., Mat. 136. 

the same charges of adultery had been put in If a petition alleges adultery with persons 
issue in a suit for judicial separation brought by unknovvn the order of the court must be obtained 
0. against him, in wdiich she had failed to prove dispensing with making them co-respondents, 
the adultery : — Held, that C. was not entitled, in notwithstanding that there are already other 
answer to the petition for restitution, to allege co-respondents wdio have been served with 
the same facts of adultery which she had failed process. Penhy v. Penhy, 51 L. J., B. 24; 7 
.to establish in the previous suit. Ih, P. D. 19 ; 47 L. T, 131 ; 30 W. R. 384, 
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A petitioner must make every person whom 
he charges in the petition with having committed 
adultery with his wife a co-respondent, unless he 
is excused from so doing by the court on special 
grounds. Carry er v. Carry er and Watson, 4 
Sw. & Tr. 94 ; 34 L. J,. Mat. 47 ; 11 Jur. (N.s.) 
352 ; 13 L. T. 250 ; 13 W. R. 507. 

A petition, by a husband, charged adultery 
with A. and also with divers other persons, and 
afterwards, in pursuance of an order of the 
court, particulars of the general charge were 
given, alleging adultery with B. After an order 
had been obtained by the respondent for a 
commission to examine B., wdio was abroad, the 
petitioner applied for leave to make B. a co- 
respondent. The court refused the application, 
on the ground that it 'was not bona fide, but 
solely for the purpose of excluding B.’s evidence. 
Codrinqton v. Codrmjton and Anderson, 3 Sw. 
& Tr. 368 : 33 L. J., Mat. 62 ; 10 L. T. 139. 

Adultery of Husband — Joining alleged 
Adulteress.] — In a suit by a 'wife for dissolution 
of marriage, the court, upon application on 
behalf of the person \vith 'svhom it was alleged 
that the husband had committed adultei'y, 
directed that she be made a respondent. Bell v. 
Bell, 8 P. D. 217. 

When Application to excuse Joining should 
be made.] — An application to dispense with 
making a co-respondent sliould be made at an 
earl}" stage of the suit ; but, except under special 
circumstances, it will be allowed even after the 
respondent has filed her ans’wer to the petition. 
Jefers v. Jefl'ers, 46 L. J.. P. 80 ; 2 P. D. 90 ; 25 
W. E. 513. ■ 

Power of Court to Dismiss before Hearing.] 

— The court has power to dismiss a co-respon- 
dent from a suit before the hearing -without his 
consent. WiLso)t v. Wilson and HowelL 41 L. J., 
Mat. 33 : L. E. 2 P. 353 ; 26 L. T. 139 : 20 W. E. 
372. 

On a petition for dissolution of marriage by a 
husbaiul, the respondent appeared absolutely 
and the co-i’espondent under protest, llie co- 
repondent filed an act on petition, in which he 
set out facts to show that the court had no 
jurisdiction to entertain the suit. The petitioner 
filed an answer thereto, and there was a repli- 
cation, and the act on petition was set down for 
hearing. The petitioiiei’ then applied to the 
court to be allowed to -withdraw his answer to 
the act on petition, and that the co-respondent 
should be dismissed from the suit on the pa}^- 
ment of his costs. The court granted the 
application, notwithstanding the opposition of 
the co-respondent, 1 h. 

But when the alleged adultery was of old 
date, the petitioner poor, and the proceedings 
had advanced to the motion for instructions as to 
the mode of trial, the court dispensed with the 
application required by r. 5, and made an order 
for trial. Pitt v. Pitt, 37 L. J., Mat, 24 ; L. E. 
] P. 464 ; 17 L. T. 671. 

Adultery of Petitioner after Decree Nisi — 
How Co-Eespondent affected by.] — The adultery 
of a petitioner after the date of the decree nisi, 
although ground for reversing the decree so far 
as it dissolves the marriage, is not ground for 
reversing that part of it which condemns the 
co-respondent in costs. Jliilse v. Ilulse and 
Tavernor, 41 L. J., M.at. 19 ; L. E. 2 P. 357 ; 25 
L. T. 764 : 20 W. E. 447. 


A husband obtained a decree nisi, with costs. 
Damages were also assessed against the co- 
respondent, but no order was made on him for 
their payment. On intervention by the queen’s 
proctor, it -vv^as proved that the husband after 
his marriage had led a profligate life. The court 
reversed the decree nisi, including that part of 
it which condemned the co-respondent in costs, 
and dismissed the petition. Baremcroft v, 
Bamnscroft, 41 L. J., Blat. 28 ; L. E. 2 P. 376 ; 
26 L. T.265; 20 W. R. 448. 

With respect to the damages the court de- 
clined to make an order on the co-respondent 
for payment ; at the same time exj)ressing the 
opinion that it was never intended that a 
petitioner should be entitled to damages where 
the petition is dismissed, and that even where a 
decree is made dis.solving the marriage, the 
petitioner has no definite or legal right to the 
damages, unless an order for payment to him be 
made by the court. Ib. 

See also Youell v. Youell, 33 L. T. 578 : 24 
W. E. 59. 

Leave to Dispense with Co-Eespondent— -Evi- 
dence.] — It is an invariable rule of practice that 
the court will not give leave to dispense with 
making a co-respondent on the uncoi*roborated 
affidavit of the petitioner onlv. Barber v. 
Barber, 65 L. J., P. 58 ; [1896] Y 73. 

A wife who had been tlelivered of a child of 
which her husband was not the father confessed 
to having committed adultery with two men, 
either of whom she stated might have been the 
father of her child. It a])peared that the hus- 
band had no evidence against either of the men, 
beyond the wife’s confession and the birth of 
the child: — The court refused the lms]>and, 
petitioner, leave to proceed without making a 
co-respondent. Jones v. Jones, 65 L. J.. P. lol ; 
[1896] P. 16.5 ; 75 L. T. 190. 

“Alleged Adulterer” — Discretion.] — The 
words “alleged adulterer*’ i]i s. 28 of the Matri- 
monial Causes Act, 1857, and r. 4 of the rules of 
1865, mean only the person alleged by the 
petitioner in the petition to be the adulterer. 
Saunders Y. Saunders, (16 L. J., P. 57 : [1897] V. 
89 ; 76 L. T. 330 ; 45 W. 11. 583— C. A. 

Where a petitioning husband is informed of 
the name of some person said to have com- 
mitted adultery with his wife, but does not 
desire to proceed against him, and applies to 
the court for leave to dis[)eiise witii a co- 
res})ondeiit, the court must exercise its discre- 
tion and (leci<le cacli case e»ii its special cir- 
cumstances. There is not, and tliere cannot 
be, any settled rule applicable to all cases. 
Jones v. Jones (65 L. J., P. 101 ; [1896] P. 165} 
overruled. Ih. 

The mere belief of a petitioner, fouiuled on 
the evidcuce then before him, that a person 
accused of being the adulterer is not gmiliy, is 
not in itself sufticient to excuse him from 
making that person a co-respoufleiit. If, how- 
ever, the court is satisfied that no evidence can 
be obtained against the accused person, it may 
exercise its discretion under s. 28 of the Matri- 
monial Causes Act, 1857, aiul allow the petitioner 
to proceed without joining him as <*.o-respondent. 
Jones V. Jones (65 L. J„ P. 101 ; [1896] P. 165) 
and Saunders v, Saunders (66 L. J., P. 57 ; 
[1897] P. 89) considered and explained. Ed- 
wards V. Edwards, 67 L. J., P. 1 ; [1897] P. 316 ; 
77 L. T. 406. 
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— Out of Jurisdiction dismissed from 
t- — Costs.] — A co-respondent, after enter- 
ing an appearance, unconditionally, filed an 
answer alleging* that his domicil "was German ; 
that the adultery charged, if committed at all, 
was committed in Germany, and that the cita- 
tion had been served on him in the United 
States, and claiming to be dismissed from the 
suit:— Held, that the co-respondent might be 
dismissed from the suit ; but that as he had not 
taken the earliest opportunity of disputing the 
jurisdiction, he was entitled only to his costs of 
appearance. Grange'^. Grange^ 61 L. J,, P. 125 ; 
[1892] P. 245 : 67 L. T. 360. 

Dead or Unknown.] — Where the alleged 

adulterer is dead or unknown, the petitioner 
should apply at once for an order to be excused 
from making him a co-respondent. ToUemarhe 
V. Tollemaclit\ 28 L. J., Mat. 2. 


without citing any co-respondent in respect of 
the adultery which resulted in the birth of the 
respondent’s illegitimate child : — Held, that the 
respondent having given the name of E. as the 
father of her child, and his name having been 
inserted in the petition, he must be made a co- 
respondent and be served with the usual citation. 
Pai/)ie V. Payne, 60 L. T. 238. 

A husband moved for leave to dispense with 
citing a certain man as co-respondent. The 
name of the alleged adulterer had been inserted 
in the husband’s petition for divorce, on the 
strength of admissions made by the wife as to 
the paternity of her illegitimate child. No 
other evidence as to her adultery was fortlicom- 
ing. The court, while expressing dissatisfaction 
with the practice adopted in the case of Jinhmjs 
V. Jhih'uigsi (L. R. 1 P. 330), gave the petitioner 
leave to proceed without citing the co-respondent. 
Gill V. GUI, 60 L. T. 712 ; 37 W. R. 623. 


One of two Alleged Adulterers Dying 

before Proceedings taken.] — ^IVhere an alleged 
adulterer has died before proceedings for a divorce 
have been commenced, it is necessary, if it is 
desired to charge such adultery against the 
W'ife, to obtain leave to dispense with making 
such deceased person a co-respondent, notwith- 
standing the fact that adultery is also charged 
with another person who is alive and has been 
made a co-respondent in the suit. Slaiftov y. 
JSlaytor, 66 L. J., P. 97 ; [1897] P. 85 ; 77 L. T. 
141. 

— Wife’s Confession only Evidence.] — In a 

petition by a husband for divorce, it appeared 
that the address and occupation of the alleged 
adulterer were known to the petitioner, but there 
was no evidence against him except the respon- 
dent’s confession Held, that the petitioner 
could not be excused from making the adulterer 
a co-respondent, and th.at the citation must be 
personally servetl upon him as such co-respon- 
dent. Covnisli V. Corninh, 59 L. J., P. 84 ; 15 
P. I). 131 : 62 L. T. 667. 

Where no evidence was obtainable against the 
man whom the respondent had indicated as the 
father of one of her illegitimate children, and 
who wns believed to be in America, the court 
gave the petitioner leave to proceed without 
citing the alleged adulterer as a co-respondent. 
JBagot V. JBagot, 62 L. T. 612. 

The court will allow a petitioner to proceed 
without making the alleged adulterer a co-re- 
spondent where no evidence can be obtained 
against him, the only evidence that he is the 
adulterer being the wife’s confession. Jinldngs 
. rnildnqs, 36 L. J., Mat. 48 ; L. R. 1 P. 330 ; 15 
L. T. 512. ' 

A husband presented a petition to the court 
praying for a dissolution of his marriage on the 
ground of his wife’s adultery with two men, R. 
and E., both of whom were mentioned by name 
in the petition. The charge against E. was made 
on the strength of certain rumours which reached 
the petitioner, and which were confirmed by a 
statement made to the petitioner’s solicitor by the 
respondent, to the effect that E. was the father of 
illegitimate child. The man E. positively 
denied the truth of the respondent’s statement, 
and, upon the petitioner and his solicitor making 
inquiries into the matter, no satisfactory evidence 
was forthcoming to support the respondent’s 
doner was thereupon ad- 
court for leaye to prhceed 


Name of Adulterer Unknown.] — 

Where a petition alleged that “in July, 1857, 
the respondent, at Birkenhead, committed adul- 
tery with a man whose name is to the petitioner 
unknown,” the judge refused to excuse the peti- 
tioner from making a co-respondent, on an 
affidavit simply that the petitioner was unable 
to learn the name of the adulterer, but substv 
quently granted the application, on an affidavit 
that the "[)ctitioner had been informed by A. that 
the respondent and a man had taken furnished 
apartments and slept together in her house, and 
that she had not since seen the man, and did not 
know his name, tliough she had made efforts 
to discover it. PvansY. Ecam, 28 L. J., Mat. 20. 

A petition alleged that the wife had committed 
adultery with A., who was made a co-respondent, 
and in a fifth paragraph charged her with having 
committed adultery with, a i,)ersou unknown. On 
motion that the petitioner might be excused 
from making such unknown person a co-re- 
spondent, or be allowed to strike the fifth 
paragraph out of the petition : — Held, that 
either might be done. Hunter v. Hunter, 28 
L. J., Mat. 3. 

A husband petitioning for a divorce must 
obtain leave to proceed without making a co- 
respondent, although the petition charges adul- 
tery with a person unknown. Pitt v. Pitt, 37 
L. J., Mat. 24 ; L. R. 1 ?. 464 : 17 L. T. 671. 
And see Givse v. Grose, 78 L. T. 89. 

Countercharge by Husband against 

’Wife.] — In a wife’s petition for divorce, 
her husband, in his answ^er, made a counter- 
charge of adultery against his wife, and prayed 
for a divorce. On an application made on behalf 
of the husband, by direction of the registrar, to 
be allowed to proceed without making a co- 
respondent, the court granted the application, 
but reserved the question whether it has power 
to make a man a co-respondent in such a suit. 
Curling v. Curling, 58 L. J., P. 20 ; 14 P. D. 13 ; 
59 L. T. 899. 

Wife a Prostitute.] — ^An application to pro- 
ceed without making a co-respondent, granted, 
on the ground that the w'ife was living in a 
brothel. Hooke y. Hooke, I Sw. & Tr. 183 ; 27 
h, J., M. 0. 61 : 6 W. R. 868. 

But in a subsequent case the fact that the wife 
was a common prostitute was held insufficient to 
induce the court to dispense with a co-respondent. 
Quieke V. (tfuieke, 2 Sw. Tr. 419 ; 31 L. J., P. 
28 ; 5 L, T. 690. 
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Where the wife was alleged to be leading the 
life of a common prostitute and to have com- 
mitted adultery with several persons, who were 
necessary witnesses to enable the petitioner to 
establish the charges of adultery, he was allowed 
to proceed without making a co-respondent. 
Peten v. Peters and Willett, 3 Sw. & Tr. 264. 

Other Special Grounds for excusing Joinder 
of,] — The fact of a husband haying brought an 
action of crim. con., and recovered damages 
against the adulterer, does not form special 
grounds on which the court will excuse the 
husband from making the adulterer a co-re- 
spondent. Armitage, In re, 1 Sw. & Tr. 71 ; 27 
L. J., Mat. 4 ; 4 Jui\ (N.s.) 56 ; 6 W. li. 222. 

A husband had obtained a sentence of divorce 
a mensa et thoro, in the ecclesiastical court, by 
reason of his wife’s adultery, and had recovered 
damages in an undefended action of crim. con. 
from B., who was at the Cape of Good Hope, 
he was allowed to proceed wdthout making B. 
a co-respondent. TomMn v. Tomliui, 1 Sw. £ Tr. 
182 ; 27 L. J., ?. 54. 

■— — Affidavits in support.]— Upon a motion 
to dispense with citation of any person as a co- 
respondent, an affidavit by the petitioner is indis- 
pensable. PrlnTctoater v. Brlnkioater, 60 L. T. 
398. 

Names of Co-Kespondents omitted from 

Daily List andfrom Term List — Duty of Solicitor.] 

— It is the duty of the petitioner’s solicitor to see 
that the cause is correctly described in the official 
term list and in the daily cause list, and the 
court refused to allow the case to proceed where 
the names of the co-respondents were omitted ; 
but the case being undefended, allowed it to pro- 
ceed on the following day, the correct description 
of the case being given in the list for that day. 
Onslow V. Onslow, 60 L. T. 680. 


Former Petition still on File. ] — The court Damages 

refused to pronounce a decree where it appeared 781. 
that a former petition of the same petitioner, Costs of 1 
which had been struck out some time previously, 
still remained on the files of the court. Ih. ! As-a 


and yet appears is not entitled to address the 
jury in mitigation of damages, or to cross- 
examine with that view. Lyne v. Lyne and 
Blaclmmj, 37 L. J., Mat. 9 : 17 L. R. 1 P. 508 ; 
L. T. 29 ; 16 W. R. 159. 

A co-respondent, if he has put in no answer to 
the petition, is no party to the issue to be tried 
by the jury. Tonrle v. Tourle, 1 Sw. & Tr. 176. 

Calling Co-Respondent as a Witness— 12 & 22 
Viet. c. 108, s, 11.] — Before this enactment, the 
co-respondent so long as he remained a party to 
the record was not a competent witness. Mohhi- 
son V. Rohi?ison and Lane, 1 Sw. &; Tr. 362 ; 27 
L. J., Mat. 91 ; 5 Jur. (N.s.) 392. Bee col. 913, 

Right of Co-Respondent to Cross-examine.]—- 

As to right of co-respondent to cross-examine 
respondents who have eiveii evidence against him. 
See Allen v. Allen and Bell, 63 L. J,, P. 120 ; 
[1894] P. 248 : 70 L. T, 783; 42 W. R. 549— C, A. 
And cols. 934, 908-9. 

Husband’s Answer Countercharging Adul- 
tery — Permission to alleged Adulterer to in- 
I tervene.] — Where in a wife’s suit for dissolution 
of marriage the husbainl in his answer charged 
his wife with having committed adultery vith a 
specified person, hut (lid not pray for a dissolu- 
tion of the marriage, the court allowed the 
alleged adulterer to intervene and file an answer. 

I Whe(der v. Wheeler, 58 L. J.. P. 65 ; 14 P. D. 
j 154 ; 61 L. T. 306. 

Proof of Identity of Co-respondent — Unde- 
fended Action,] — In iiii defended divorce actions 
the co-respondent must at the trial be proved to 
be the person served with the citation, unless an 
order lias been obtained for leave to proceed 
without makiner a co-respondent. iJn f v. Buff, 
58 L. T. 389 ; ^2 J, ?. 232. Bee col. 911. 

Contempt by.] — See col. 951. 

Damages against.] — Bee Damages, ante, col. 


-See Costs, col. 968. 


Dying during Pendency of Suit.] — Semble, 
that when a co-respondent dies pending a suit 
for dissolution of marriage, a motion should be 
made for leave to strike his name out of the 
proceedings. Button v. Button, 32 L. J., Mat. 156. 

Answer of Co-Respondent.] — A co-respondent 
ma}^ set up, in answer to a petition for dissolution 
of marriage by reason of the adultery of a wife, 
conduct of the petitioner, which, under the pro- 
viso to s. 31 of 20 k 21 Viet. c. 85, would give 
the court a discretionary power to dismiss the 
petition, but he cannot give evidence of it unless j 
it is pleaded. Beddon v. Beddon and Boyle 
L. J., Mat. 12 ; 7 Jur. (N.S.) 147. 

He is not precluded by that section from 
pleading it by the insertion in the petition of 
a claim for damages, though such a defence 
could not have been pleaded to an action for 
criminal conversation, the meaning of that sec- 
tion being that in such a case tlie (jucstion of 
damages is to be dealt with, not that the record 
is to be framed in, the same manner as in an 
action for criminal conversation. Ih. 

Omitting to put in Answer — Position at 
Trial .] — A co-respondent who puts in no answer 


Against.] — Bee col. 970. 

<1. Compromise of Suit. 

Capacity of Wife.] — A wife as party to a matri- 
monial suit may bind herself by a compromise. 
Hooper v. Hooper, 30 L. J., P. 49. 

Court will Enforce.] — Where a wife has insti- 
tuted a suit for a divorce, an agreement between 
husband and wife alone for compromise of suit 
will be supported, provided it contains no stipu- 
lations which the court cannot enforce. In this 
case, provisions as to custody of children : — • 
Held, incapable of being enforced, and demurrer 
to bill for specific performance allowed. Vamit- 
tart V. Vansittart , 4 Kay & J. 63 ; 27 L. J., Ch. 
j 222; 4 Jur. (n.s.) 276; 6 W. R. 238. Affirmed, 2 
i De Cx. & J. 249 ; 27 L. J., Ch. 289; 4 Jur. (K.S.) 
519; 6 W. 11,389. 

Not against Public Policy.]— An agreement to 
put an end to a suit for nullity of marriage, on 
the ground of im})otency, is not void as against 
public policy. v. U77.svoi, 14 Sim, 405. 

Affirmed, 1 H. L, Cas. 538. And see Hart v. 
Hart, mu J., Ch.697 ; 18 Ch. D. 670 ; 45 L. T. 
13 ; 30 W. R. 8. 

Agreement for Separation.] — The court 




928 



HUSBAND AND Divorce. 

will enforce the due performance of a deed for the acts of misconduct alleged in the petition 
separation and arrangement between husband being, with the exception of some acts of adultery 
and wife ; and the discontinuance of a suit for a and cruelty, committed prior to the first petition 
divorce by her, held a sufficient consideration ; and not included within it, and of some acts of 
nor would a stipulation for his performance of adultery of later date, the same as those charged 
the deed, and acting “ according to the spirit in the first petition. The respondent pleaded 
and intention of the deed,” and partaking of the agreement in bar. Upon an application by 
certain benefits in the establishments proposed, the petitioner for directions as to the mode of 
render it void for uncertainty. Jodrell v. Jodrell^ trial, the court refused to make any order, upon 
0 Beav. 4:5 ; 15 L. J., Oh. 17 : 9 Jur. 1022. the ground that the institution of the second 

suit was a gross breach of good faith, and a 
Incomplete Agreement— Belease of Join- violation of' the agreement by which the peti- 


Incomplete Agreement— Belease of Join- violation of the agreement by which the peti- 

tnre.]— A married woman was entitled by an tioner had_ surrendered irrevocably any legal 
ante-nuptial settlement to a jointure rent-charge right to relief in respect of misconduct pricn* to 
after her husband’s death secured upon his real the first petition Held, that the suit could not 
estates in Ireland. The wdfe having left him, be sustained, inasmuch as it was founded in part 
the husband commenced a suit for restitution of upon acts which had occurred before the date of 
conjugal rights ; with a view to a compromise by the first petition, and which were released by the 
an agreement for separation a document was agreement. Howldy v. Rowlay^ L. h. 1 TI. U. 63. 
drawn up and signed by the husband, which 

stipulated that the wife should release part of - Compromise in France.]— Where an English- 
her jointure. The wife signed this document, man married a Frenchwoman and they resided 
with a qualification that no further steps were in France, where their children were born, and 
to be taken in the matrimonial suit, but it was suits were instituted between them in both 
not stayed or dismissed. A deed was prepared countries, and were compromised by an agree- 
to carry out the terms of the compromise and ment, of which part was that the wife would 
was executed by the husband, but the wife facilitate proceedings for a divorce, and another 
refused to execute it or to return to her husband, part was that one of the children should remain 
and the husband afterwards died : — Held, that with his mother, and a third part related to the 
the wife was not, when she signed the document, payment of an allowance to the wife : — Held, 
all respects in the same position as a feme that even supposing the parties to be domiciled 
sole, and that even if any final agreement had i in France, and the agreement to be governed by 
been come to she would not have l^een bound by ! French law, and to be valid according to that 
it, there having been no acknowledgment as law and to have been performed as to the parts 
required by 4 & 5 Will. 4, c. 92, ss. 68^71 ; and which were invalid according to English law, it 
that specific performance of the agreement to could not be enforced here as to any part of it. 
release her jointure could not be decreed against HAvye v. I:Loi)e, 8 De G. M. k G. 731; 26 L. J., Ch. 
her. Hunt v. Hunt (4 De G. F. k. J. 221) and 417 ; 3 Jur. (N.s.) 444 ; 5 R. 387. 

BeMtnt V. Wood (12 Oh. D. 605) commented on. 

€ah. ni V. Cahill, S App. Cas. 420 ; 49 L. T. 605 ; Powers of Begistrar— Agreement to Separate 
31 W. R. 861.— H.L. (Jr.) — Marriage Contract under French Law— Deed 

drawn by Begistrar — Variation of Conditions 
Filing Terms.]— In an undefended suit for of Contract.]— In a suit by the wife for dissolu- 
judicial se]>aration, terms were signed before the tion of marriage, the parties at the hearing 
case came into the list, the parties agreeing “ to agreed on certain terms of separation which 
an order of the court staying ])roceediiigs . . were made an order of coiirt, and it was 
upon the terms hereinbefore contained, except referred to the registrar to draft a deed of sepa- 
for the purijose of carrying out and enforcing ration embodying these teians, with the usual 
such terms." Ui)on the clxse coming into tlm clauses, and witli full power to determine all 
day’s cause list and being called on, counsel for questions as to the form of the deed, and all 
the petitioner asked that the proceedings be questions arising out of the terms of the settle- 
stayed. and that the terms be filed with the mciit. The parties, being English subjects, had 
object "of making them a rule court thereafter, been married in Paris, and the marriage contract 
if it should becrjme necessary to do so :— Held, declared tliat they adopted the French law as 
that the court had jurisdiction. ILoward v. ruling the civil conditions of their marriage. 

77 L. T. 140.' The contract stipulated that the parents of the 

petitioner, as her dowry, should ])ay various sums 
Payment to Petitioner to Withdraw.] — An to the husband, the wife, and the children, 
agreement by a petitioner in a suit for dissolu- under certain circumstances ; and also containetl 
tion of marriage to withdraw from the suit, in vai-ious conditi(.)ns as to the investment and 
consideration of a sum of money })aid and to be devolution of property acciuired by the wife at 
securedby the co-respondent, is a fraud on 20 ^21 and after her marriage, the power of dis]H)sing 
Viet, c, 85, and void as against public policy, of property movable and immovable by the 
^r/7;p,v V. //wwc, 2 John. A H. 517 ; 31 L. J., Ch. husband and wife, mutually in each other’s 
37 ; 7 Jur. (N.S.) 1301: 5 L. T. 307; 10 W. Ih 38. i favour, the mutual liability for debts contracted 

by either: — Held, that, under the terms of the 
Institution of Fresh Proceedings — Breach of agreement, the registrar had power to determine 
Faith.] — In 1860 a wife filed a petition for dis- the questions arising undei- the French law as to 
solution of marriage, on the" ground of adultery whether a separation of bodies effected a separa- 
and cruelty. When the cause came on for trial, tion of goods, or whether a separation of goods 
was withdrawn from the jury by agreement of was brought about by the agreement, even 
the parties, the wife undertaking not to institute though a contrary effect might be inferred from 
other proceedings in tlie divoreo court. In 1862 its terms, and, also, whether an intention that 
the wife institute<l a fresh suit for dissolution of separation of goods should not take place could 
marriage on the ground of adultery and cruelty, be gathered from the agreement : — But, held, 
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further that the parties, on signing the agree- 
ment, could only he taken to have intended that 
the deed should embody and carry out the 
modifications of the marriage contract relating 
to the respective proportions of the income to be 
paid to the husband and wife, and to the giving 
up by the husband of all articles belonging to 
the wife — and that the registrar had exceeded his 
powers in dealing with the pecuniary relations of 
the parties under the other terms of the marriage 
contract. De Eieel v. JDe Rleei^ [1891] P. 378. 

Costs— Agreement to Pay — Power to make 
Agreement an Order of Queen’s Bench Division.] 

— An action for judicial separation in the divorce 
di vision was compromised by the parties, and an 
agreement of compromise signed by them which 
provided that a separation deed should be exe- 
cuted ; that the agreement might be made a rule 
of the high court, and that the respondent should 
pay the petitioner’s taxed costs. A separation 
deed was afterwards executed, but the respondent 
refused to pay the taxed costs, and the agree- 
ment was made an order of the queen’s bench 
division for the purpose of enforcing payment : 
— Held, that there was power to make the agree- 
ment an order of court in the queen’s bench 
division, and that as the agreement of compro- 1 
mise had been reduced to an agreement to pay j 
costs, the discretion of the court to make the I 
order had been rightly exercised. SmytJw v. 
Smytho, 56 L. J., Q. B. 217 ; 18 Q. B. D. 544 ; 56 
L. T. 197 ; 35 W. R. 346. 

“ Costs of Suit ” — Judicial Separation — Agree- 
ment for Compromise — Separation Deed — Costs 
of Preparation of Deed.] — An agreement for the 
compromise of a suit for judicial separation pro- 
vided (inter alia) for the execution of a separation 
deed, and that the respondent should pay the 
costs of the petitioner’s suit : — Held, that the 
costs of the preparation, &c., of the separation 
deed were not included. Lancaster v. Lancaster, 
65 L. J., P. 34 ; [1896] P. 118 ; 74 L. T. 64 ; 44 
W. R.,450— C. A. 

Suit remaining on Court Book.] — So long as 
the suit remains on the court book the court 
cannot consider as binding any agreement to 
compromise made by counsel of parties in a 
matrimonial suit, but is bound to hear such suit 
if either party desires it after such agreement 
made. Ilayward v. Ilayward, 1 Sw. Tr. 333. 
And see cok 886. 


r. Trial. 

See Divorce Rules. 1865. rr. 40, 44 — 47. 

Setting down Cause for.] — Where five months 
had elapsed since tlie court had directed that a 
cause should be tried without a jury, and the 
petitioner had not set down the cause for trial, 
the court, on the a})plicatioii of the respondent, 
gave him leave to set it down for trial if the 
petitioner should nut do so within a fortnight. 
Hare v. Hare. 3 Sw. tk Tr. 2 IS ; 32 L. J., Wat. 7 ; 
8 L. T. 703. 

If a petitionc]’ delays filing the record and 
setting down the cause as ready for trial for the 
space of one montli from the final settling of the 
record, the respondent may file the record and 
set the cause down as ready for trial : or the re- 
spondent may take a rule to show cause why the 
petition shouid not be dismissed. Stuaid v. Stmrt, 
3 Sw. k; Tr. 219: 32 L. J., Mat. 110; 8 L. T, 
703 ; 11 W. R. 463. 

VOL. VII. 


Notice — Sufficiency of Letter.] — ^A letter to the 
respondent’s solicitor that a cause has been set 
down for trial is a sufficient notice of trial within 
Divorce Rule 44, although no formal notice may 
have been given. Fhmter v. Fluister and Hutton, 
66 L. J. P. 33 ; [1897] P. 22— C.A. 

Filing Minutes.] — If the minutes, re- 
quired b^^ the practice of the court to be filed be- 
fore the hearing, are not so filed, the cause will 
be struck out of the list. Murphy v. Murphy, 31 
L. J., Mat. 162. 

Mode of — Generally.] — ^TVhere issue has been 
joined, the court will not refuse to give directions 
as to the mode of trial, as such refusal is tanta- 
mount to a dismissal of the petition, and cannot 
be appealed from to the house of lords. 
Rowley v. Rowley, 34 L. J., Mat. 97 ; 12 L. T. 
315. 

In a suit by a husband for dissolution of mar- 
riage, the respondent and co-respondent traversed 
the adultery, and the respondent further 
countercharged adulteiy and cruelty. The peti- 
tioner liaving allowed the time for filing a repli- 
cation to the respondent’s answer to expire with- 
out replying or obtaining further time, the re- 
spondent moved the court to order the trial of 
this cause : — Held, that the pleadings l)eiiig in- 
complete, the court could not order the mode of 
trial. Rroadwood v. R road wood and St. AlhaFs, 
34 L. J., Mat. 16. 

Where a respondent has failed to enter an 
appearance within the time named in the citation, 
the court may be moved, after the lapse of such 
period, for directions as to tlie mode of trial. 
Wood V. Wood and Hutchins, 36 L. J., Mat. 48 ; 
L. R. 1 P. 266 ; 15 L. T. 418. 

When the pleadings are complete, the court 
will, upon the application of a petitioner, direct 
the mode of trial, although he may not have 
complied with an order to furnish particulars of a 
charge in the petition. Gough v. Gough and 
Baynton, 32 L. J., Mat. 128. 

A citation must be returned into and filed in 
the registry, even where personal service has 
been dispensed with, before the court will give 
directions as to the mode of trial. Cooli v. Cooh 
and Quaile, 2 Sw. & Tr. 50 ; 28 L. J., Mat. 37 ; 5 
Jur. (N.S.) 103. 

Before a petitioner applies to the court to 
direct the mode of hearing, an affidavit should 
be filed that search has been made for an appear- 
ance by the respontlent, although service of a 
citation and copy of a petition upon him may 
have been dispensed with. Coohe v. Cooke and 
Lucy, 28 L. J., Mat. 56. 

When the parties in a suit for dissolution of 
marriage are at issue, and a commission to ex- 
amine witnesses has been obtained, the court wiU 
direct the mode of trial without waiting for the 
return of the commission. Graham v. Graham 
and Griffith, 31 L. J., Mat. 96, n. 

By Jury — Discretion of Court.] — Though 
neither of the parties desires a jury, the court 
may still direct the issues to ])e trie<l before one. 
Rateliffe v. Ratcliffe, 1 Sw. k Tr. 217 ; 27 L. J., 
Mat. 60 ; 6 W. R. 866. 

Where facts are in dispute before a full court, 
it is the most convenient mode of trial ; but 
where the principal issues were addressc<l to the 
discretion of that court, it directed the petition 
to be heard without a jury. Ih. 

The 20 & 21 Viet. ss. 28, 36, leave it in 
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the diseretion of the court to direct the issiies in i 
a suit for judicial separation to he tried hy a jury ; t 
hut the court will generally make such order at i 
the prayer of either party, and in a particular ( 
case did so on the undertaking of the respondent i 
not to interfere with or annoy the petitioner 
pending the suit. Marchinont v. Marcltmont^ 

1 Sw. & Tr. 228 : 27 L. J., Mat. 59 ; 6 W. B. 870. i 
The power given to the court to direct ques- i 
tions of fact arising in _ proceedings under the { 
act, to be tried before a jury, does not extend to < 
issues raised between the parties, on matters 1 
which, under the proviso to s. 31, give the court < 
a discretion as to dissolving a marriage, though : 
the petitioners case may have been proved. 
Kretzsohmar v. Kretzscliniar and Itelnecher, 28 L. 
J.. Mat. 128. 

Although in a suit for judicial separation the 
court may in its discretion refuse to direct that 
questions of fact be tried by a jury, it will gene- 
rally, at the request of either of the parties, 
allow a jury. The circumstance that cruelty is 
in issue is no ground for refusing a jury. Taylor 
V. Tayloi\ 32 L. J., Mat. 126 ; 9 L.T. 24. 

In 'suits other than those for dissolution of 
marriage, the court may, in its discretion, refuse 
to orcler the cause to be tried by a jury. 
IliolietU V. RicketU, 35 L. J., Mat. 92 ; 13 L. T. 
761. 

The answer to a petition for restitution of 
conjugal rights alleged the impotence of the 
petitioner, and prayed for a decree of nullity 
of marriage. The court refused to allow' the 
issue joined on the answer to he tried by a 
jury, although the respondent asked for one. 
Ih, 

The determination of issues of fact raised hy 
pleas to the discretion of the court under the 
proviso to 20 cV: 21 Viet. c. 85, s. 31, rests solely 
w’irh the court. Where a cause is tried by a jury, 
a jury may he asked for a verdict upon such issues 
as'an*{issistance to the court in forming its opinion, 
hut tlieir verdict may be dispensed w'ith. There 
is no itlentity in legal effect between the w'ritten 
statement of questions of fact to be tried, pre- 
pared under 20 & 21 Viet. c. 85, s. 38, and the 
nisi prius record in an action, yarraooft v. 
NaTTaoott and 3 Sw. Tr. 408 ; 33 

L. J., Mat. 132 ; 10 Jur. (N.S.) GIG ; 10 L. T. 389; 
12 W. R. 1064. 

No one Appearing.] — Where a jury has 

been sw'orn to try issues, and neither of the 
parties appears, the court wall discharge the jury. 
Hay doth v. Hay don and Coolie^ 30 L. J., Mat. 112. 

Of Issue in another Court — Wishes of Hus- 
band.] — The court will not direct the issues of 
fact in a matrimonial suit to be tried in another 
court against the wishes of the husband, at -whose 
cost the litigation is carried on. Snowball v. 
Smncbalh 40 L. J., Mat. 56 ; L. B. 2 P. 263 ; 24 
L. T. 673'; 19W. B. 787. 


Two Co-Respondents — Issues Tried Sepa- 
rately.] — A petition alleged adultery between a 
respondent and co-respondent A. A. appeared 
to the citation served upon him, but did not file 
any answer. The petition was subsequently 
, amended by alleging adultery with co-respondent 
B. B. appeared and denied the charge. The 
questions at issue were directed to be tried before 
the court and a special juiy. On the application 
of B., and on the condition that he should pay 
-any extra costs to which the petitioner might be 


put by the order, the court ordered that the ques- 
tions at issues against B. should be tried sepa- 
rately from and before those against A. Cox v. 
Cox^ Reade arul Toldn^ 40 L. J., Mat. 23 ; L. B. 

2 P.201 ; 24 L. T. 237 ; 19 W. B. 512. 

By Full Court.] — The judge will not, except 
for some sufficient reason, order a suit which he 
is einpo-vvered by 23 & 24 Viet. c. 144, to hear 
alone, to be heard before the full court. The 
desire of one of the parties that it may be so 
heard, and the probability that difficult questions 
of law may arise at the hearing, do not constitute 
a sufficient reason. Bemn 1 c. McMahon v. 
3IeMahon^ 30 L. J., Mat. 23. 

Where the papers required by the practice of 
the court to be delivered to the judges of the full 
court three days before the hearing of a cause 
have not been delivered, the court wall order the 
cause to be struck out of the list. Evans v, Evans, 
29 L. J., Mat. 53. 

At Assizes.] — When an issue is ordered to he 
tried at the assizes, it should be framed as an 
issue sent hr the court of chancery. Hoyy v. 
Iloyy, 32 L.‘j., Mat. 209. 

Upon a petition for dissolution of marriage, it 
a] 3 peariiig that by far the greater part of the wit- 
nesses to the facts in the suit resided at a great 
distance from London, the court directed issues 
upon the charges and counter-charges of adultery 
and cruelty to be tried at the assizes. Richardes 
V. Rlehardcs and: Jones, 30 L. J., Mat. 48. 

Hearing Suits in Camera.]— In every matri- 
monial suit, w'liicli befoi'e the Divorce Act (20 & 
21 Viet. c. 85) miglit have been tletermined in 
an ecelesi.astical court, the judge may, if he con- 
siders the circumstances of the case to require it, 
direct that the hearing shall take place in private. 
A. V. A., OY A nstcy v. Anstcy, 44 L. J., Mat. 15 ; 
L. B. 3 P. 230 : 31 L. T. 801 : 28 W. B. 386. 

The court has pow'cr to hear suits for restitu- 
tion of conjugal rights in camera. Ih. 

In a w'ife’s suit for restitution of conjugal 
rights, the husband filed an answ'er involving 
charges of unnatural offeuces. The court or- 
dered the cause to be heard in camera, but inti- 
mated that if in the course of the inquiry it 
should turn out that the matters involved w'ere 
not of such a nature as to make it necessary that 
the case shouhl be heard in private, it w'ould 
order the public to bo admitted. Ih. 

As to contem[)t for publishing proceedings 
heard in camera, .sec col. 951. 

Staying Proceedings — Costs of former Trial 
Unpaid.] — A petitioner, having failed in a suit 
for dissolution on the ground of his w'ife's 
adultery wdth A., instituted another suit of a 
similar nature, on the gi’ound of her adultery 
with B. The court held the causes of action to 
be different, and I’efuscd an iqiplication to stay 
proceedings in the second suit until the costs of 
■ the former should have been paid. Ycatman v. 

Yeatman and Rummell. 39 L. .1'., P. 37 ; 21 L. T. 
. 647; 18 W. B. 232. 


'it'. 




In Cross Suits.] — Wliere cross-suits had 

been instituted by a husbaml for dissolution and 
by the wdfe for judicial separation, in wdhch the 
same issues w'erc raised, the court stayed the pro- 
ceedings in the wife’s suit, wiiich had been com- 
mencetl after that of the husband, until after the 
hearing of his suit. Osborne v. Osborne and 





I 


HUSBAND AND MWE—Divorce. 


fffKMIgjG 


MartHli. 3 Sw. & Tr. 327 : 33 L. J., Mat. 38 ; 10 
Jnr. (Js.S.) 80 ; 9 L. T. 456. 

There being cross-issues of aclnltery in a hus- 
band’s y)etition for dissolution standing for trial 
before a jury, the judge suspended his judgment 
until these issues were disposed of. fiurrimglu^ 
V. Burronglis, 2 Sw. 6: Tr. 544 ; 5 L. T. 771. 


To obtain Evidence.] — In a suit promoted 

by the husband, by reason of the adultery of the 
wife, the proof of the guilt of the wife was con- 
clusive, and she had also in terras admitted it. 
An application on her belialf to stay the proceed- 
ings, to enable her to examine witnesses resident 
in India and Australia, to prove condonation on 
the part of the husband, was rejected, and sen- 
tence of separation pronounced. CampheU v. 
Camphdl, 3 Jur. (X.S.) 845 ; 5 \Y. E. 519. 

Where on evidence in support of an unde- 
fimded petition for dissolution of marriage by 
reason of the husbainrs adultery, cruelty, and 
desertion, a doubt arose as to whetlier the parties 
had not voluntarily separated, the court oi'dered 
the case to be adjourned to have further evidence 
produced. Ward v. Ward^ 1 Sw. & Tr. 185 ; 27 
L. J., P. 63 ; 6 W. E. 867. 

When a petitioner at the trial opened evi- 
dence w'hich was admissible on the record but 
took the other parties by surprise, the court 
adjourned the trial and, as the adjournment 
was made necessary b.y tlie cornluct of botli 
parties, refused to make any oi’der ns to the costs j 
of such adjournment. The jury was dismissed j 
by consent of all parties. Banenyft v. Batirroft j 
and- Runinetp 3 Sw. & Tr. 610 : 11 L. T. 515 : 13 
W. E. 506. ‘ 

Where an adjournment was granted on the 
ground of surprise, at t;l:ie instance of the respon- 
dent, in respect of a charge of adultery with a 
person other than the co-respondent, it was ; 
granted on the understanding that the co- 1 
respondent should not be prejudiced as to costs | 
by such adjournment. Codr)iigto7t v. Cod.rlngtoa \ 
mid Anderson^ 4 Sw. & Tr. 63. i 

The court will not postpone the trial of a cause I 
on the a|)plication of one of the parties, if no | 
notice of the motion has been given to the other I 
party. Ilejnoorth v. Ilejncorth, 2 Sw. &: Tr. 
514 ; 30 L. J., Mat. 198 ; 5 L. T. 120. i 


What Issues will be Tried.]— On a petition 
for dissolution of marriage, when a record is 
drawn up in order that the case may be tried 
before a jury, only the issues stated on the record 
are to be proved at the trial before the jury, by 
either party. Ton vie v. Tourle, 1 Sw. & Tr. 176! 

A co-respondent, if he has put in no answer 
to the petition, is no party to the issue to be tried 
by the jury. Ih. 

Where the questions of fact raised by the 
pleadings have been stated in the form of a 
record, the issues to be tried by the jury must be 
taken to be those stated in the record! although 
they may not be identical with those raised in 
the pleadings. Chernj v. Cliernp 1 Sw, & Tr. 
319 ; 28 L. J., Mat. 36. 


Eehearing-.] — By r. 62 of the Euies in Divorce 
and Matrimonial Causes, an application for the 
rehearing of a cause should, be made to a divi- 
sional court. IlrgeH v. lieges, 36 W. E. 527. 


Ordered as to One Charge.] — A wife 

having charged her husband witli cruelty by the 
communication of disease, .and also by personal 
violence, the court found that the c]:iarge of 
communication of disease was not proved, 
and that the chai’ge of personal violence was 
proved. On the application of the liusbaud, 
a rule for the i-eliearing of the issue wliich had 
been found against him w'as made absolute, on 
tlie groimrl of snrju’ise : but the I’ehearirig was 
ordered to be contined to the cliarge of [lersonal 
violence, and not to exteml to the charge of 
infection. Lee v. Zoo, 41 L. J., i\Iat. 85 ; Tj. K. 
2 F. 4u9 : 27 L. T. 324. 


Omitting to put in Answer — Position at Trial.] 

— A co-respondent who puts in no answer and 
yet appears is not entitled to address the jury in 
mitigation of damages, or to cross-examine with 
that view. Lyne v. Lyne and Blachiey, 37 L. J., 
Mat. 9 ; L. E. 1 P. 508 ; 17 L. T. 29 ; 16 W. E. 
159. 


Allegations XTntraversed.] — A respondent’s 
counsel may not, in a suit by a liusband against 
his wife by reason of her adultery, controvert 
allegations of a petition not denied by the an- 
swer ; but, on the assumption that such allega- 
tions are true, he may cross-examine the wit- 
nesses and address the court for the purpose of 
showing that a decree ouglit not to be pronounced 
for a dissolution. TullcuuwJie v. Tolleynache, 1 
8w. & Tr. 557 ; 30 L. J., Mat. 113. 


Conduct of Cause — Eight of Beginning.] — 

Where a resitondent in her answer to a i)etitioii 
for (lissolutiou of marriage has not traversed tlie 
adultery alleged in the petition, ];)iit setKS up 
counter-charges of adultery, cruelty, and mis- 
conduct, npoii wliich counter-charges issue has 
been joined, upon a trial of these issues before a 
jury, it is for the respondent to begin. Bacon 
V. IBieon and Bacon, 2 Sw. Tr. 53; 29 L. J., 
Mat. 61. 

When these issues have been disposed of by 
the jury, it is not competent to the respondent 
to cross-examine the witnesses called to establish 
the allegations in the petition, cither as to these 
allegations or as to the counter-charges con- 
tained in the answer. Ih. 

A husband petitioned for dissolution of mar- 
riage, by reason of his wife’s adultery. She 
denied the adultery, alleged nullity of marriage 
by reason of incurable impotency of tlie husband, 
and prayed for a decree of nullity. At the 
hearing, the wife’s counsel claimed to go into 
the question of nullity first : — Held, that as the 
wife had traversed, though argumentalively, the 
marriage alleged, the petitioner had a right to 
begin. Serrell v. Serrell mid Bmrtford, 2 Sw. & 
Tr. 422 ; 31 L. J., Mat. 55 ; 5 L. T. 691.' 


Order of addressing Jury.] — The counsel for 
the respondent is entitled *to .address the court 


Settling Questions of Pact for Jury.] — By 20 
k 21 Viet. c. 85, s. 38, toJien any fpiestUm. of fact 
diall he ordered to he tried hy a sjfecial or com-- 
nio/i Jnry (s. 3<)), snch qnestlon skull he reduced 
into writing in snek form as the court shall 
direct. 


before the counsel for the co-respondent, lint 
this may be varied by arrangement between the 
counsel. Ltohinson v. Rohinson anid. Lane, i 
Sw. & Tr. 362 ; 27 L. J., Mat. 91 ; 5 Jur. (N.S.) 

..■392.- . 

Where, by such arrangement, the co-respon- 
dent’s counsel first addressed the court, and 
examined the witnesses, the counsel for the 
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respondent was not allowed to cross-examine 
such witnesses. Ih, 

Examining and Cross-examining Witnesses, 
and Addressing Court,] — The co-respondent’s 
counsel cannot cross-examine a witness upon 
such part of his evidence as is not evidence as 
against the co-respondent. Pearman v. Pear- 
man and Burges.^, 29 L. J., Mat. oL 

The co-respondent’s counsel, by examining the 
witnesses of the respondent, adopts them as his 
ov^Ti. Glennie v. Glennie and Boivles, 3 Sw. &; Tr. 
109 ; 32 L. J., Mat. 17 ; 7 L. T. 096 ; 11 W. K. 
28. 

But if he calls no witnesses, he should address 
the court after the opening speech of the respon- 
dent’s counsel. Ih, 

A co-respondent from whom damages are 
claimed, who has appeared, but has not filed an 
answer, cannot at the hearing cross-examine the 
petitioner’s witnesses, nor address the jury upon 
the question of damages. He is, however, en- 
titled to be heard upon the question of costs, 
recall and cross-examine the petitioner’s wit- 
nesses, and address the court. Lgne v. Lyne 
and Blaeliney, 37 L. J., Mat. 9 ; Ij, R. 1 P. .508 ; 
15 L. T. 512.‘ 

After a cause has been, heard, and before judg- 
ment given, the court will not allow either party 
to introduce jidditional evidence, except by the 
consent of the other party. Gipjgs v. Gtgips and 
Hume, 3 Sw, A Tr. 116. 

Where, in a suit for a judicial separation by a 
wife against her husband on the ground of 
cruelty, the husband conducts his own case, the 
most convenient course is that he should at once 
call his witnesses without making an opening 
speech, then give his evidence, and reserve any 
comments on the case for liis summing up. 
Curf/ia V. Curtis, 27 L. J., Mat. 73. 

Dismissing from Suit.] — The court has no 
power to dismiss a co-respondent from a suit on 
the ground of delay in ])rosecuting the suit. The 
application in such a case shoiikl be for a rule 
nisi for the dismissal of the petition. JHancocdi. 
V. llaneoeh and Smith, 36 L. J., Mat. 86 ; L. R. 
1 P. 334. See col. 888. 

Judge’s Notes.] — Semble, upon a second trial 
of the same issues, the judge’s notes of evidence 
of deceased witnesses who were examined on the 
first trial are not admissible except by consent. 
Conradi v. Conradi, Wor rail and TIa?//, 37 L. J., 
Mat. 55 ; L. R. 1 P,'514 ; 18 L. T. 659 ; 16 W. R. 
1023. 

Withdrawing Record.]— When issues raised 
in a suit for dissolution of marriage come on for 
trial by a jury, a petitioner will not be allowed 
to withdraw tlie record, but on his application, 
if there is no opposition by the other parties, the 
petition will be dismissed. Ilyder v. Ryder, 30 
L. J., Mat.164. 

s. New Trial. 

See Divorce Rules, 1865, rr. 62, 62A. 

Motion for.] — An application to the judge 
ordinary foi’ a new trial of issues of fact tried by 
a jury, or for a rehearing of a cause, may be 
made by motion within fourteen days from the 
day on which the issues were tried or the cause 
was heard, if the judge ordinary be then sitting 
to hear motions ; if not, on the first day ap- 
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pointed for hearing motions in this court after 
the expiration of the fourteen days. Divorce 
Rules, 1865, r 62. 

By the word “ application ” in this rule, notice 
of application is probably meant. Walher v. 
Mnllter, Nieoll and Craig, 4 Sw. & Tr. 264 ; 31 
L. J., Mat. 26. 

When a petitioner in a suit for dissolution has 
obtained the verdict of a jury, it is no ground 
for refusing to make a decree nisi that notice of 
an intended application for a new trial has been 
given. Stone v. Stone and Appleton, 3 Sw. & Tr. 
212 : 32 L. J., Mat. 117 ; 9 L. T. 24 ; 11 W. R. 
809.' 

To What Court.] — A motion for rehear- 
ing of a divorce cause which has been tried by a 
judge without a jury must (notwithstanding s. 1 
of the Judicature Act, 1890) be made to a divi- 
sional court of the probate, divorce and ad- 
miralty division, and not to the court of appeal. 
Smith V. Smith, 66 L. J., P. 151 : [1897] P.293; 
77 L. T. 206 ; 46 W. R. 24— C. A. 

When Granted.] — Whether the rules as 

to granting a new trial on the ground of fresh 
evidence discovered showing misconduct in the 
petitioner are the same as in a case between 
ordinary litigants, qufcre. Ilowavth v. Iloivarth, 
9 P. D.^219 ; 51 L. T. 872— C. A. 

Enlargement of Time — Court of Appeal 

— Jurisdiction.] — Section 1 of the Supreme Court 
of Judicature Act, 1890, which requires every 
motion for a new trial in any cause or matter in 
the high court to be heard by the court of appeal, 
applies to divorce suits ; consequently, motions- 
for a new trial in divorce suits are now governed 
by the rules of the supreme court. Wilkins v. 
Wilkins, 65 L. J.. P. 55 ; [1896] P. 108; 74 L. T. 
62 ; 44 W. R. 305— C. A. 

A married woman, believing her husband to- 
be dead, went through the ceremony of marriage 
with another man and had several children by 
him. She afterwards obtained a decree for 
judicial separation against her second husband, 
the jury having found — first, that he had com- 
mitted adultery ; and secondly, that the first 
husband was dead at the time of the second 
marriage. The second husband, having sub- 
sequently ascertained that the first husband was- 
alive, instituted a suit for nullity of marriage, 
and applied to the court of appeal for a new 
trial of the wife’s suit, notwithstanding the 
expiration of the time limited for that purpose 
by the rules of the supreme court : — Held, that 
the court had jurisdiction to extend the time, 
blit that such extension ought not to be granted 
except upon the terms of the applicant making- 
a suitable provision for his supposed wife. Ih. 

Application — Misdirection — Grounds in N otice 
of Motion.] — Ord. XXXIX. r. 8 — which requires 
that when a new trial is applied for on thO' 
ground of misdirection the particulars of the 
alleged misdirection should be specifically stated 
ill the notice — is applicable to proceedings in a 
divorce suit. Murfett v. Smith (12 P. D. 116), 
followed. Tu'pUn v. Tuplin, 57 L, J., P. 79 ; 13 
P. D. 100 ; 58 L. T. 925 ; 37 W. R. 256 ; 52 J. P. 
406. 

Verdict against Weight of Evidence.]— 

The court will not grant a new trial on the- 
ground that the verdict is against the weight of 
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evidence, unless it is dissatisfied with the verdict. 
That it might, on the same evidence, have come 
to a different conclusion itself, is not sufficient. 
Miller v. Miller and Micks, 2 Sw. & Tr. 427 ; 
31 L. J., Mat. 73 ; o 'L. T, 850. 

That other evidence could be produced to the 
jury on a new trial is not sufficient, if such 
evidence could with reasonable diligence have 
been obtained before. Ih. 

A rule for a new trial upon the ground that a 
verdict is against the weight of evidence will 
not be granted, unless the court is satisfied with 
reasonable certainty that there has been error or 
miscarriage. Scott v. Scott, 3 Sw. & Tr. 320 ; 33 
L. J., Mat. 1 ; 9 Jur. (N.S.) 1251 ; 9 L. T. 454 : 
12 W. R. 126. 

The full court granted a new trial, on the 
ground that the verdict \vas against evidence, 
although the judge ordinary, Avho tried the 
cause, was not dissatisfied with the verdict. 
Stone V. Stone and Ajiplrton, 3 Sw. & Tr. 60S ; 
34 L. J., Mat. 33; 13 W. R. 414. 

Where there is a conflict of evidence upon an 
issue of adultery (tlie queen’s proctor interven- 
ing), the court will not grant a new trial on 
the ground that the verdict is contrary to the 
evidence unless it is dissatisfied with the verdict. 
Gethln v. Getliin, 2 Sw. cV: Tr. 560 ; 31 L, J., 
Mat. 57 ; 5 L. T. 721 ; 10 W. R. 266. 

The court will not grant a new trial on the 
ground that witnesses called upon the first trial 
have wilfully suppressed material facts. Ih. 

Mistake made in Evidence.] — On trial of 

an issue of adultery, the jury found a verdict 
against the petitioner. On an affidavit by a 
witness called on his behalf, that she had made 
a mistake in an impoitant date in giving her 
evidence, the court directed a new trial, the 
error, if there were one, being likely, in the 
opinion of the court, to have disturbed the judg- 
ment and misled the minds of the jury. Jago v. 
Jaqo and Gralinni. 'l) Sw. & Tr. 103: 32 L. J., 
Mat. 10 ; 8 Jur. (N.S.) 1081 : 7 L. T. 645 : 11 
W. R. 86. 

Evidence Withheld by Mistake.] — 

A wife petitioned against her husband for a 
judicial separation by reason of his cruelty, and 
he took issue thereon. He signed a letter con- 
senting to a decree on the suggestion of his 
solicitor, that if he did so, no evidence in support 
of the petition need be taken in court. The 
issue came on for trial before a special jury, who 
found a verdict for the petitioner. The respon- 
dent’s letter was put in. The court affirmed the 
refusal of the judge ordinary to grant a rule for 
a new trial on the representation that the re- 
spondent was led by the mistaken suggestion of 
his solicitor to withhold evidence contradictory 
of the petitioner’s evidence, by which his 
character as a gentleman and a man of honour 
was affected. MUl v. HiU. 2 8w. A Tr. 407 ; 31 
L. J., Mat. 193 ; 7 Jur, (N.S.) 1206 ; 5 L. T. 363 ; 
10 W. R. 194. 

— — Surprise.] — A wife petitioned for a 
dissolution of marriage by reason of her hus- 
band’s adultery and cruelty. The cruelty con- 
sisted of divers acts of personal violence, and 
also the communication of venereal disease, anti 
the charge of adultery rested on the same 
evidence as the charge of cruelty by infection. 
The court found that the cliarge of infection 
was not proved, and that the charge of personal 


violence was proved. On the application of the 
husband, a rule for the rehearing of the issue 
which had been found against him was made 
absolute, on the ground of surprise ; but the re- 
hearing was ordered to be confined to the chaige 
of personal violence, and not to extend to the 
other charge of cruelty. Lee v. Lee, 41 L. J., 
Mat. 85 ; L. R. 2 P. 409 ; 27 L. T. 324. 

A rule for a new trial will not be granted 
upon affidavits which do not show surprise, but 
merely state that during the trial, and after the 
close of the applicant’s case, material evidence 
had come to his loiowledsre. Scott v. Scott. 


Jury Disagreeing on One Issue only.] — In 

a suit for dissolution of marriage by a wife by 
reason of the cruelty and adultery of her husband, 
the jury gave a verdict for her on the (juestion 
of cruelty, but was unable to agree to n verdict 
on that of adultery, and was discharged. Tlie 
court refused to allow the question of adultery 
only to, be referred to a new jury, but gave the 
wife the alternative, either to have a rule, calling 
upon the husband to sliow cause why a decree of 
judicial separation should not be made on tlie 
ground of his cruelty, or to set down all the 
questions at issue, both adultery and cruelty, for 
a second trial. Godricli v. God rich. 41 L. J., Mat. 
45 : L. R. 2 P. 392 ; 26 L. T. 855 : 20 W. R, 
616. 

Petition depending on Two Points — Judge 
dissatisfied with Verdict on One.] — Where it is 
necessary for a petitioner* to establish two points 
in order to obtain the prayer of tlie petition, 
the court would not, even if dissatisfied with the 
verdict of a jiiiy on one point, send that down 
for a new trial, because, if a different verdict 
M'as found on that [)oint it would not be sufficient 
to ground the relief Fitzgerald v. 

Fitzgerald, 3 Sw. A Tr. 40() ; 10 L. T. olO. 

Issues Tried Separately. ]-~When there was 
I'eason to suppose that, on the trial of the 
husband's petition, evidence applicable to the 
respondent alone affected the minds of the jury 
against the co-respondent, the court, in making 
absolute the rule for a new trial, ordered that 
the issues should be severed, so that the charges 
against the co-respondent might be eliarged 
separately from those against the respondent. 
Barnes v. Barnes and Beaumont, 38 L. J.. Mat. 
9 ; 19 L. T. 526 ; 17 W. R. 75. 

Inconsistent Verdict.] — An inconsistent ver- 
dict is not necessarily a ground for a new trial. 
It would be so if it prevented the court from 
ascertaining the substantial opinion of the jury. 
Fjllaytt V, Ellagtt. Taglor and liaise, 3 Sw. A Tr. 
503 ; 33 L. J., Mat. 137 ; 10 Jiir. (N.S.) 1035 : 11 
L. T. 44. 

Conduct of Judge in Summing XTp.J — It is no 
ground for a new trial that the judge in his sum- 
ming up did not give as much weight, to some 
parts of the evidence as they might lia ve deserved. 
Codrinqton Codrhiqton and Anderson. 3>4 
L. J., Mat. 60; 11 Jur. (N.S.) 286 ; 13 W. R. 
527. 

As to Co-Eespondents — Jury Mistaking Evi- 
dence.] — On a motion for a new trial, it was 
urged that the jury had been unfairly affected 
as against the co-respondent, hj the production 
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of a draft or a duplicate of a letter in the hand- 1 
writing of the respondent, and found in her 
custody, there being no proof that the original or 
duplicate had been sent to or reached the 
co-respondent. The judge held, that the ground 
for a new trial should have been founded on an 
affidavit from the co-respondent that he had 
not in fact received such original or duplicate. 
Codrioiqtoii v. Chdrington and Anderson^ 4 Sw. 

, k Tr. 63. 

Verdict against Two — ^New Trial as to 

Both.] — If a verdict has been found against two 
co-respondents in a suit for dissolution of mar- 
riage, and the court afterwards, on an appli- 
cation of one of them, grants a new trial on the 
ground that the verdict against him w'as contrary 
to the weight of evidence, there must be a new 
trial as to both, and, pending that application, 
the petitioner is not entitled to a decree abso- 
lute as to the other. Wall^er v. Walker, Niooll 
and Craig, I Sw. k Tr. 264 ; 31 L. J., Mat. 26. 

Sets Aside Assessment of Damages.] — 

Where damages were assessed against a co-re- 
spondent, wdio had not entered an appearance, 
and a. new trial was granted on the application 
of the respondent, who had appeared and 
answered, on the ground that the verdict was 
against evidence, the rule for the new trial sets 
aside the assessment of damages against the 
co-respondent, as well as the finding that the 
respondent was guilty of adultery. Stone v. 
Stone and, Aj[)i)leton., 34 L. J., Mat. 33 ; 13 
W. 11.414. 



Co-respondent Abroad — Non - Appear- 
ance.] — A rule foi‘ a new trial having been made 
absolute at the instance of a respondent, the 
co-respondent, who had not appeared and an- 
SAvered, w’as allowed to enter an appearance, and 
file an answer upon satisfying the court that he 
had received no notice of the suit until after 
the verdict had been delivered ; he was resident 
abroad, and he wa^ ordered to give security for 
costs. He continued abi'oad when the cause 
came on for hearing a second time, and did not 
find security for costs. The court thereupon 
oi'dcred his appearance and answer to be taken 
oif the tile. Ih. 


Verdict on Two Issues — New Trial as to One.] 
— Serable, that where in a suit by a wife for 
dissolution of marriage, on the ground of adul- 
tery and cruelty, she obtains a verdict upon both 
issues, and a new trial as to one of them is after- 
wards applied for, she may abandon that issue 
and ask for a judicial separation upon the ground 
of the other charge. Cnrtlidge v. Cartlidge, 3 
Sw. A Tr. 406 ; 32 L. J., Mat. 126 ; 9 Jiir. (n.S.) 
552 ; 8 L. T. 334 ; 11 W. E, 750. 

Filing Affidavits in Reply.]-— Where a rule 
nisi for a new trial has been granted on affidavits, 
anil affidavits have been filed in answer, the 
party obtaining the rule will not be allowed to 
file affiihivits in reply until the rule is argued. 
Xifthohnm v. Sielndwn and Batelife, 32 L. J., 
Mat. 135; 11 W. E. 686. . ‘ 

Terms and Conditions.]-— Where a new trial is 
granted on the application of a wife, the court 
cannot impose upon her the terms of payment of 
costs, if she has no means, but the husband must 
pay the costs of both parties. KielwUon v. 




Mcholmi and Badeliffe, 3 Sw. & Tr. 214 ; 32 
L. J., Mat. 127; 9 L. T. 118. 

Appeal on Granting or Refusing Rule.]— The 

court has no power to extend the time (fourteen 
days) limited by 23 & 24 Yict. c. 144, s. 2, for 
appealing against a decision of the judge ordi- 
nary granting or refusing a rule for a new trial. 
Boulting v. Boulting, 33 L. J., Mat. 81. 

Upon an appeal from an order discharging a 
rule nisi for a new trial, the appellant must begin. 
Yeatman v. Yeatman, 3 Sw. Tr. 361 ; 33 L. J., 
Mat. 54 ; 10 L. T. 138 ; 12 W. E. 696. 

Upon such an appeal, where notice has been 
given to the other side, the question for the court 
is, not whether a rule nisi should be granted, but 
w'hether such rule should be made absolute or 
discharged. Ih. 

Time for Appealing.]— An appeal from 

a decision of a judge of the probate division 
granting or refusing a new trial in the divorce 
court must be made within fourteen days in 
accordance with the Divorce Court Act, 1860 
(23 24 Viet. c. 144), s. 2. Aliier v. Ahier, 54 

L. J., P. 70 ; 10 P. D. 110 ; 52 L. T. 744 ; 33 
W. E. 770— C, A. 

The court has no power to extend the time for 
i appealing limited by statute. Ih. 


t. The Decree Nisi, 

i. GeneraUij. 

Suspending.] — It is no ground for suspending 
a decree nisi alter a verdict for a petitioner in a 
suit for dissolution of marriage that the respon- 
dent has given notice of an application for a new 
trial. Stone v. Stone and AjjjAeton, 3 Sw. & Tr. 
212 : 32 L. J., Mat. 117 ; 9 L. T. 24 ; 11 W. B. 
809. 

Ends the Lis.] — A decree nisi for dissolution 
of marriage, if not appealed from, puts an end 
to the lis between the parties, Latham v. 
Latham, 2 Sw. Tr. 299 ; 30 L. J., P. 163 ; 7 
Jiir. (N.S.) 219 ; 4 L. T. 308 ; 9 W. E. 680. 

Affidavits Opposing.] — Where affidavits have 
been filed in opposition to a decree nisi, the 
petitioner cannot in answer file an affidavit 
made bv himself. Stoate v. Stoate, 32 L. J., 
Mat. 120. 

Amending or Varying.] — A decree nisi mis- 
stated, by mistake, the place where the mar- 
riage was solemnised, and the court ordered it 
to be amended. SheaU v. Sheats and tVhite, 35 
L. J., Mat. 47. 

In a suit for dissolution of marriage by a hus- 
band, the respondent and co-respondent denied 
the adultery, and the co-respondent pleaded con- 
nivance. The cause was heard by the court, who 
pronounced a decree, the minute of which in the 
court Ijook W’as ‘‘ the judge ordinary having deli- 
berated, by his final decree dismissed the peti- 
tion,” the ground of dismissal not being stated. 
Upon an application of the husband, the court 
aftcrw'ards varied the decree, by stating therein 
that the court was of opinion that the'adultery 
W'as proved, but that the petitioner had connived 
at it, and thei'cupon dismissed the petition. 
Gii)})^ V. Gippu and Hume, 32 L. J., Mat. 179 ; 
11 W. E. 1063. 

Application to shorten Interval before Decree 
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Absolute. — ^In the absence of special circum- 
stances the court will not shorten the interval 
between the decree nisi and the decree absolute 
even by a few days, although such refusal should 
have the effect of delaying the decree absolute 
for three months, and the application may have 
only been rendered necessary from the fact that 
during a wdiole term the court had been unable 
to sit to take cases in the list in which the suit 
had been entered. Mipphuiall v. Iti 2 )plnqall and 
Loekhart, 48 L. T. 126. 

The court refused, in the absence of special 
circumstances, to exercise the discretionary 
power vested in it. and to fix a shorter period 
than that within wliich, according to the statute 
and the rules of the court, the decree nisi in a 
suit for dissolution of marriage is to be made 
absolute. Shelton v. Shelton and Camphell^ 
38 L. J., Mat. 34 ; 20 L. T. 232 ; 17 W. E. 401. 

The court having directed a decree nisi to issue 
for dissolution of marriage, to )>emade absorute at 
the end of six months, iuk Im special circumstances 
allowed such decree to he \'aried by the intro- 
duction of the* word •* three instead of the word 
“ six,” and in its discretion reduced to three 
months the time fixed for making such decree 
absolute. Fitzqerald v. Fltzqerald, 43 L. J., 
Mat. 13 ; L. E. 3 P. 136 ; 31 L. T.270 ; 22 W.E. 
267. 


of marriage with D. S., on the 17th of Septem- 
ber, 1871. She afterwards lived with him as his 
wife and had children by him, and. did not dis- 
cover until May, 1880, that the decree for the 
dissolution of her marriage with the respondent 
had not been made absolute. She now applied 
to have the decree made absolute. No opposi- 
tion w'as offered by the queen’s proctor, and the 
court granted the application. Wiekhmn V. 
mchJmni, 49 L. J., P. 70 ; 6 P. D. 11 ; 43 L, T. 
445, 


Delay in Moving to make the Decree 
Ahsolute--Power to Dismiss Petition. ] — In a 

suit by the wdfe for dissolution of the mar- 
riage, the petitioner obtained a decree nisi, but 
allowed more than a year to elapse without 
taking any further step to make such decree 
absolute : — Held, on an application by the re- 
spondent to make the decree absolute or to dis- 
miss the petition for want of pro.secutio.n, that 
the petition must be dismissed unless within a 
week the petitioner applied to make the decree 
absolute. Lewis v. LewiSy 61 L. J., P. 95 ; [1892] 
P. 212 ; 67 L. T. 358. 


Appeal direct to the House of Lords on 
Stay of Proceedings.] — A resi)ondent appealed 
from a decree nisi direct to tlie house of lords, on 
the ground that it was against tlie weight of e\d- 
dence. When the appeal was still undisposed 
of, the decree nisi was, after the requisite lapse 
of time, pronounced absolute, notwdthstanding 
the appeal. The latter being an improper course, 
is not to be allowed to operate as a stay of the 
proceedings in the court below, Rohei‘t.wn v. 
llohertson and Ft/ vaf/ rvs.sa , 44 L. T. 2r)3. 


Motion to Dismiss for Want of Prosecution-— 
Ho Application to make Decree Absolute — Pro- 
ceedings pending for Maintenance — Excuse or 
Delay.] — The wife obtained in February, 1889, a 
decree nisi for the dissolution of her marriage. 
She afterwards petitioned for {)erinanent main- 
tenance, and that petition was still pending, the 
registrar not having as yet reported thereon. 
In April, 1889, the husband applied to have the 
di\'orce suit dismissed for want of prosecution, 
in that the petitioner had not applied to have 
the decree nisi made absolute. The court held 
that the pendency of the proceedings for 
maintenance was a valid excuse for the delay, 
and dismissed the motion. Simtheni v. Southern, 
62 L. T. 668. 


Marrying before Time for Appealing against.] I 

— After a decree nisi in a. suit for dissolution 
of marriage, but before such decree had been 
made absolute, tlie petitioner went through 
a form of marriage, anti coliabited, w;ith a fe- 
male ; the court, being satisfied that he did so in 
ignorance of the law, and in the bona fide Ijclief 
that his first marriage was finally dissolved, de- 
terminetl that it was a case in which it could 
exercise the discretion given to it by 20 &: 21 
Viet. c. 85, s. 31. and made the decree absolute, 
notwithstanding such adultery of the petitioner. 
jSvhle V. Kohle and (roodwan^ 38 L. J., Mat. 52 : j 
L.R. 1 P. 691 ; 20 L. T. IhUi. 

After a decree of dissolution of marriage on 
the ground of the adultery of the wife had been 
pronounced, but before the time allowed for ap- i 
pealing against the decree had elapsed, the wife j 
married again ; — Held, that such marriage was! 
void. Chichester v. Mare, f. c. Chichester, 3 i 
Sw. & Tr. 223 ; 32 L. J., Mat. 146 ; 9 Jur. (n.S.) ' 
779 ; 8 L.T. 676 ; 11 W. E. 990., 


Effect of.] — The status of the married 
woman is not affected l^y tlie pronouncing of a 
decree nisi for the dissolution of the marriage. 
She continues to be subject to all the disabilities 
of coverture until the decree is made absolute. 

! yorman v. Vlllars, 46 L. .J., Ex. 579 ; 2 Ex. D. 
359 ; 36 L. T. 788 ; 2.5 W. E. 780— C. A. 

Action for taking goods of the plaintiff. Plea : 
coverture of the plaintiff at the time of the 
alleged taking and of plea pleaded. Prior to 
the alleged taking a decree nisi had been pro- 
nounced for the dissolution of the plaintiff’s 
i marriage, which was made absolute after plea 
and before the trial : — Held, that tlie plaintiff 
was still a married woman notwithstanding the 
decree nisi, and that the plea was proved. I h, 

\ The court of chancery may dispense with the 
j presence of the husliand of a woman who has 
i obtained a decree nisi for divorce against him, 

! although the decree may not yet have been made 
I absolute. Stej/henson v. Strutt, 26 L. T. 690 ; 20 
iW. E. 745. 


Hot made Absolute — Re-Marriage of Peti- 1 
tiouer.] — The pciitiuiicr (the wife) obtained a 
decree nisi for dissoliit ion of her marriage with 
the respondent. The decree was pronounced on 
the 17th of June. 1S6H, hut was not made abso- 
lute, owing to iiiadvei’tencc or neglect on the 
part of the [)etitioner’s solicitor, who luul under- 
taken to do all that was necessary in the matter. 
In the belief that the decree had been made ab- 
solute, the petitioner went through a ceremony 


Maintenance of CMldren — Jurisdiction.]— The 
court has jurisdiction after a decree for divorce 
to order maintenance for children up to the age 


of twenty -one. Bland ford v, Bhindford ([1892] 
P. 148) overruled. Thomasset y, ThoinasHct, 


L* J., P. 140 : [1894] P. 295 6 E. 637 ; 71 L. T. 

148 : 42 W. E. 658 — C. A. 


Injunction to restrain Dealing with the 
Property.]— A petitioner had obtained a decree 
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nisi for dissolution of his marriage. Before an Insion — Subsequent Adultery — Decree Des- 
order could be obtained to vary the post-nuptial ciuded.] — A petitioner having obtained a decree 
settlement, the respondent was about to sell or nisi for the dissolution of her marriage was sub- 
otherwise dispose of some of the property. The sequently visited by the respondent. There was 
court granted an injunction to restrain her from a mutual agreement to keep these visits from the 
dealing with it. Noaim v. NoaJm, 47 L. J., P. knowledge of the court. The respondent was 
20 ; 4 P. B. 60 ; 37 L. T. 47 ; 26 W. Ft. 284. at the time cohabiting with another woman : — 

I-Ield, that the subsequent adultery of the respon- 
Beversing.’J — A decree nisi having been pro- dent would revive the condoned offences, but 
nounced with costs against the co^’espondent, that the agreement to conceal the condonation 
the decree was rescinded on the ground of the amounted to collusion, and therefore the decree 
petitioner’s adultery committed subsequently nisi must be rescinded. Rogers v. Rogers, 63 
to the date of the decree ; but the order con- L. J., P. 97 : [1894] P, 161 ; 6 E. 650 ; 70 L. T. 
demning the co-respondent in costs was not re- 699. 
scinded. Ilulse v. Hulse and Tacenor, 41 L. J., 

Mat. 19 ; L. E. 2 P. 357 ; 25 L. T. 764 ; 20 W. E. Death of Petitioner after — Eevivor.] — 

447. S. P., Holt V. Holt, 21 L. T. 401. A husband who had obtained a decree nisi for 

When the queen’s proctor appeared to show dissolution of his marriage died before the time 
cause against a decree nisi, pronounced upon the for making it absolute had arrived Held, that 
wife’s cross petition, being made absolute, and the legal personal representative of the husband 
filed affidavits charging adultery at other dates could not revive the suit for the purpose of 
and places than the acts charged in the hus- applying to make the decree absolute. Stanhope 
band’s petition, and affidavits were filed in v. Stanhope, 55 L. J., P.36; IIP. D. 103; 54 
answer wdiich denied such charges, the court L. T. 906 ; 34 W. E. 446 ; 50 J. P. 276 — C. A. 
refused to reverse the decree upon the affidavits, 
but directed an issue to be settled for trial by a 

jury. Stud holme v. Stud holme and Cullum, 25 j Ahsolute. 


W. E. 165. I 

A husband in a dissolution suit had obtained a 
decree nisi, with costs. On the intervention of 
the queen’s proctor he was proved to have been 
guilty of profligate adultery, and the court re- 
versed the decree nisi, including that portion 
which condemned the co-respondent in costs. 
Youell V. Youdl, Terrass and BurleUih. 33 L. T. i 
578 ; 24 W. E. 59. ' i 

In a suit for dissolution of marriage heard be- , 
fore the court and a common jury, a" verdict was | 
found against the respondent and co-respondent | 
on the ground of adultery, and damages w*ere | 
assessed. A decree nisi was thereupon made, j 
with costs against the co-]’espondent. The 
queen’s proctor intervened ; and ultimately it I 
was ])roved that the petitirmer had also been i 
guilty of adultery. The court reversed the j 
whole of the decree nisi, including the order for 
costs, and dismissed the petition."^ Racensrroft 
V, Rarenscro/t, 41 L. J., Mat. 28 : L. E. 2 P.376 ; 
26 L. T. 265 ; 20 W. E. 448. 

Enforcing.]— The 20 k 21 Viet. c. 85, s. 52, 
does not empower the court to enforce its decrees, 
or orders for pajmient of money, bv charcrinc' 
orders under 1 k 2 Vict.c. 110, ss.*14. is. Clarhe 
V. Clarhe and Clarhe, 42 L. J., Mat. 72 : L. E 3 
P. 57 ; 28 L. T. 91 1 ; 21 W. E. 776. 

Kescission — Beconciliation.] — In a suit for 
dissolution at the instance of the wife, a decree 
nisi had been pronounced, but subsequent! v the 
parties came together again, and on the wife’s 
application the decree nisi w-as rescinded on 
proof that notice had been given to the husband. 
Troward v. Troioard, 32 W. E. 864. 

Beconciliation— Motion to Bescind De- 
cree— No Plea filed.]— Where, after decree nisi, 
the parties had become reconciled and resumed 
cohabitation, the court, on the motion of the 
queen’s proctor, without requiring him to file a 
plea, rescinded the decree nisi and dismissed the 
petffion, on being satisfied of the facts. Fhmer 
V. Momr, 63 L. J., P. 28 ; [1893] P. 290 ; 1 E. 534. 

Condonation and Agreement to Conceal— Col- 


' I 


29 & 30 Viet. c. 32, s. 3.]— By 29 & 30 Viet, 
c. 32, s. 3, no decree nisi for a divorce shall he 
made ahsolute until after the ea-piration of six 
calendar months from the jrronouncing thereof, 
unless the court shall, under the poiver nom vested 
in it, fix u shorter time. And see Divorce Eules, 
1865, 'rr. 80, 194,207. 

A petitioner obtained a decree for the dissolu- 
tion of his mai’riage by I’eason of the misconduct 
of his wife, unless sufficient cause was shown 
to the contrary within three months. After this 
decree had been made, the above enactment came 
into operation : — Held, that the enactment ap- 
plied to all suits in existence at the time it came 
into operation ; but that, as the court had in all 
decrees nisi granted before that time fixed a 
shorter period than six months (namely, three 
months), at the termination of wliicli they should 
be made absolute, such decrees would come under 
the exce\)tion contained in, the above section. 
Watton v. Wafton and Oastler, 35 L. J.. Mat. 
95; L. E. 1 P. 227 ; 14 L. T. 742 : 15 W. E. 
2SS. 

An api)licatir)n to make absolute a decree nisi 
for dissolution of marriage should be supported 
by affidavits of search for appearance by any 
person, and of non-appearance ; and, if an 
appearance lias been entered, that no affi- 
davits in opposition to the deci’ee have been 
filed. Boddg v. Roddy and Grover. 30 L. J., 
Mat. 95. 

An affidavit to found a motion to make absolute 
a decree nisi for dissolution of marriage should 
show that search was made in tlie registry at a 
recent date. Stone v. Stone and Rrotvnriqg. 
2 Sw^A Tr. 113; 82 L. J.. Mat. 7: 7 L.‘T.' 
757. 

Upon a motion to make a decree of dissolution 
of marriage absolute, a copy of the decree nisi 
should be filed. Finvler v. Fowler, 31 L. J., Mat. 
31 . , ■ ■ ■ ' , ' 

The power given by 23 A 24 Viet. c. 144, s. 7, 
to show cause why a decree should not be made 
absolute by reason of material facts jiot brought 
before the court,” is not limited to cases in which 
the facts occurred before the decree nisi ; and a 
material fact, such as the adultery of the peti- 
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tioner, altliougli it occurred after the decree nisi, under 23 & 24 Viet. c. 144, s. 7. Stoate v. Stoate, 
is a ground for refusing to make the decree ab-. 2 Sw. & Tr. 384 ; 30 L. J., Mat. 173 ; 5 L. T. 
solute. JSuUe Y. IIuIsb and Tavenor, 40 L. J., 138. 

Mat. 51 ; L. R. 2 P. 259 ; 24 L. T. 847 ; 19 W. R. 

880. Time shortened for making Decree absolute.] 

The 23 & 24 Viet. c. 144, s. 7, does not em- — A decree nisi haTing been dissolved on the 
power the court to withhold a decree of dissolu- intervention of the queen^s proctor, on the 
tion of marriage on the ground of the sup- ground of collusion, a fresh decree nisi was 
pression of material facts hy a petitioner, when obtained on the ground that the original mis- 
it appears upon all the facts being disclosed to conduct had been revived by subsequent 
the court that the petitioner is entitled to a adultery, and the court held that there were 
decree. Alexandra v. Alexandre, 39 L. J., Mat. “ special circumstances ” in the case, and 
84 ; L. R. 2 P. 164; 23 L. T. 268; 18 W. R. allow^ed the time to be reduced for making the 
1087. decree absolute. Rogers v. Rogers,, 6 R. 589. 

A petition contained two charges of adultery, 

and alleged that neither of theni had been con- Where Court will Suspend.] — The court 
doned. The queen’s proctor intervened, and cannot, after the time limited by the statute, 
proved condonation of one adultery, but not of suspend a decree absolute ou the ground that 
the other, and the court made a decree absolute the petitioner has not paid liis proctor’s taxed 
on the ground of the uncondoned adultery, costs. Patterson v. Patterson and Graham^ 40 
notwithstanding the suppression, of the material R. J., Mat. 4 : L. E. 2 P. 192 ; 23 L. T. 631 ; 19 
fact of the condonation of the other adultery. W. R. 233. 

dh, " The court refused to make a decree nisi abso- 

lute, after tlie expiration of three months from 
Application, by whom made.] — The court the time when it Avas pronounced, in order to 
will not upon the application of the I’espon- eiialhe the cpieerTs proctor to make inquiries and 
dent make a decree nisi absolute for nullity to lay a case before the attorney-general for his 
of marriage by reason of the impotence of the directions, aj_>on an affidavit being tiled by the 
respondent. Jlalfen or Ilalpin (otlierwise Rod- (]ueeu’s junctor, to the effect that he had re- 
dingtonl) v. Roddi ngton, 50 L. J., P. 61 ; 6 P. I), ceived information of material facts and that he 
13 ; 44 L. T. 252 ; 29 VV. R. 444. intended to take tlie diiections of the attorney- 

Where a decree nisi had been ju'onounced on general. Palmer v. Palmer, 4 Sw. & Tr. 143 ; 
the husband’s petition, and the queen's proctor 34 L. J., Mat. IPh 

had intervened on information furnished by tlie Dart v. D((rt, 32 L. J., P. 125 ; 9 Jur. (N.s.) 
wife, but had subsequently withdrawn his inter- 474 ; 11 W. R. 5.51. 

vention, the court declined to suspend tlie decree Where tlieijueen’s proctor has interveneti after 
absolute on the wife's application : — Pfeld, that the decree nisi, and tlie attendance of the peti- 
if the Avife Avas dissatisfied Avith the verdict, she tioner at the iiearing is necessary for the juirpose 
should have procured its revicAv, not by setting of jiroving his ideiitity, tlie court will order the 
the queen’s jiroctor in motion, but by moving for proceedings to lie stayeil until his a|)pearance. 
a new trial. Pattenden y. Patfenden and flerz- PollaeJi v. Pollack, Dean and Darnamara, 4 
field, 19 L. T. 612. j Sav. .A: Tr. 266 : 34 L. J.. P. 49. 

A petition having been presented for a dissolu- I The court refused to make a decree nisi abso- 
tion of marriage on the ground of the adultery of | lute, although the six months had expired, Avhen 
the Avife, and a decree nisi made, the husband ! the queen’s proctor ajipiied for postponement on 
failed to apply to the court Avithin reasonable i affidavits that he had a case for intervention but 
time to have such decree made absolute. On an i that he had not been able to take the directions 
application to that effect on behalf of the respon- i of the attorney-general. Ilamilton v. JlitmiUon 
dent : — Held, that the power of the court in dis- | and Riding, 33 L. T. 4<!2. 

solving a marriage can only be exercised on the i After the trial by ji jury of issues arising from 
application of an innocent prirty. Onset/ v. Ouseg I an intervention, the court will not make a decree 
mid Atkinson, 45 L. J., P. 33 ; 1 P. I). 56 ; 33 j absolute immediately after a verdict in favour of 
L. T. 789 ; 24 W. R, 436. | the petitioner, but Avill postjxnie it until the time 

As the application for a decree absolute is a j has expired for an aj»plication for a new trial, 
material step in the cause, if the petitioner fails to 1 Bering y . Dering and Dhikeley, .L. R. 1 P. 531 ; 
take it Avithin reasonable time, it Avould seem that ! 19 L. T. 48 : 16 W. R. 1176. 
the respondent may call upon him to do so, or i The court made a decree absolute, iiotAvitli- 
shoAv cause Avhy the decree nisi should not be re- I standing a suggestion supported by affidavits, 
voked and the petition be dismissed for Avant of I that the respondent and co-respondent ^ Avere 
prosecution. Ik, And see Leiols v. Lewis, col. 942. dead ; the evidence before it not being sufficient 

to enable it t(> arrive at a conclusion Avhether 
Showing Cause ~ Affidavits.] — When affi- they Avere dead or alive. Ik, 
davits filed by a person sliowing cause against a In a suit for dissolution, tlie court, having 
decree being made iibsolutc, and the affidavits in reason to suspect the husband of uonnivaucc or 
anSAV'er raise issues not i)io])er to be decided on conduct conducing to adultery, sus|»endctl the 
affidavits, the couit will unici the issues to be decree, and directed the queen’s jn'oetor to make 
tried by a jury. They cammt be tried by the inquiries into the boiui fides of tlie jxditioner s 
court itself on oral eA idence. Masters y, Afas- case. RJeliards y. Rieka rd,s- and Cook, 2] L. T. 

34 L. J., Mat. 7. And see Divorce Eulcs, 598 ; 18 W. R. 152. 

1865, r. 70. 

Previous Decrees — 22 & 23 Viet. c. 61 — Res 

Who may show Cause,] — A rcsjiondent, judicata.] — A Avife petitioned for dissolution of 

against whom a decree nisi for dissolution of marriage, on the ground of adultery, cruelty, and 
marriage has been pronounced, cannot shoAv desertion ; at the hearing. Avhieh took jdace before 
cause against the decree being made absolute 22 & 23 Viet. c. 61, by Avhich in such a suit she 
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is made competent to give evidence as to cruelty suit, and further alleged the fact of the peti- 
or desertion, the court, for want of proof of tioner’s adultery. The jury found that the 
cruelty or desertion, refused to dissolve the mar- petitioner was not guilty of the adultery 
riage, but granted a judicial separation. After charged : — ITeld, that the judgment in the 
the passing of that act, she having applied for former suit was conclusive evidence of the fact 
leave to file a fresh petition for dissolution of of such adultery having been committed. Con- 
marriage on the same grounds, the judge granted 7‘adl y. Goivradi^ Worrall and 37 L. J., 

the application on the ground that he had not Mat, 55 ; L. R. 1 P. 514 ; 18 L. T. 659 ; 16 W. 
power to refuse it; but expressed his opinion R. 1023. 

that such a suit could not be sustained, the A wife petitioned for a judicial separation on 
matter being res judicata. Bemn v. Bevaii, 4 the ground of cruelty, and the charges of cruelty 
Sw. & Tr. 265 ; 29 L. J., Mat. 45. being traversed by the husband, the court found 

A spouse, who has obtained a decree for a that they were not proved and dismissed the 
divorce a mensa et thoro in an ecclesiastical petition : — Held, that she was estopped from 
court, cannot maintain a suit for judicial sepa- setting up the same charges of cruelty coupled 
ration on the same grounds. Clocci v. Ciocci, with adultery in a subsequent petition for dis- 
29 L. J.. Mat. 30. 60. solution. Flmiea v. Finrwij, 37 L. J., Mat. 43 ; 


A husband brought a suit against his wife by 
reason of adultery, in the arches court ; at the 
hearing, that court pronounced that the husband 
had failed to prove the charge made, and dis- 
missed the wife : — Held, that the previous sen- 
tence was no bar to a petition for dissolution of 
marriage brought by the husband against the 
wife on the same alleged facts of adultery. 
Fi'ans V. FmnH and Rohlnmn^ 1 Sw. & Tr, 173 ; 
27 L, J., Mat. 57. 

On a petition for a dissolution of marriage by 
reason of the adultery and cruelty of the re- 
spondent, the second charge was established by 
the production of a previous decree for a judi- 
cial separation on account of cruelty and by 
proof of the identitv of the parties. Bland v. 
Bland. 35 L. J., Mat. 104 ; L. R. 1 P. 237 ; 
15 W, R. 9. 

rirst Petition Dismissed — Second Petition — 
Decree in First.] — A petitioner in a previous 
suit askotl for a dissolution of his marriage by 
reason of the adultery of his wife, and the co- 
xespondent in that suit alleged incestuous adul- 
tery against the petitioner. The adultery of 
the petitioner and the respondent having been 
proved in that suit, the petition was dismissed. 
The ptuitioner filed a second petition with the 
same prayer, bur the acts of adultery charged 
against the wife were with other men than the 
co-respondent of the first suit. The queen’s ; 
proctor intervened and pleaded the incestuous j 
adultery of the }>etitioner, and that by reason of j 
such incestuous adultery having been proved, | 
the previous petition had been dismissed. The I 
petitioner demurred to the last part of the ; 
answer of the queen’s proctor, on the ground ! 
that he would not- be debarred from proceeding 
in this suit, or from contending for his innocence 
of the incestuous adultery charged by reason of 
the judgment given in the first suit. The court 
o^'erruled the demurrer. Cnnradi v. Cimradi, 
36 L. J., Mat. 68, L. R. 1 P.391 ; 15 \Y. R. 
8S1. 

The questions whether the decree in the former 
Hiiif was admissible in evidence in this, and, if so, 
whether sucli evidence would be conclusive, can- 
not 1)0 dccitled on demurrer, but must be deter- 
mined at the hearing w'hen the evidence is 
tendered. Ih. 

A petitioner established his wife’s adultery in 
a suit f(u* (.lissolution of marriage, but the co- 
respondent established the petitioner’s adultery, 
and on that ground his petition was dismissed. 
He afterwards presented a fresh petition, 'alleging 
subsequent adultery with other co-respondents. 
The queen’s proctor intervened, and alleged the 
judgment against the petitioner in the previous 


L. R. 1 P. 483 ; 18 L. T. 489. 

New Trial — Second Decree.] — A husband 
obtained a decree nisi for the dissolution of his 
marriage, but the court afterwards directed a 
new trial. More than six months after the 
original decree nisi the case was tried a second 
time, and the court again pronounced a decree 
nisi. After tlie expiration, of the period for 
moving for a new trial, the queen’s proctor 
having stated that he did not think it necessary 
to intervene, and notice of the application having 
been given to the respondent’s solicitor, the 
court made the original decree absolute, with- 
out waiting till the expiration of six months 
from the date of the second trial, but directed 
that both decrees nisi should be recited in the 
order. Sheffield v. Sheffield and Paiee^ 29 W. R. 
523, 

u. Appeal. 

To Court of Appeal.] — See 44 & 45 Viet. c. 68, 
ss. 9, 10, and Divorce Rules, 1865, rr. 77 — 79. 

Court of Appeal to House of Lords — Time.] 

— Since the Judicature Act of 1881, an appeal to 
the house of lords in a matrimonial cause (where 
an appeal lies) can only be from a decision of the 
court of appeal, and such an appeal must be 
brought within one month after the decision 
appealed against is pronounced by the court of 
appeal, if the house of lords is then sitting, or if 
not, within fourteen days after the house of lords 
next sits. Clearer v. Cleaver, 9 App. Gas. 631 — - 
H. L. (E.) 

Prom Judge Ordinary — Before 44 & 45 Viet. c. 

68, s. 9.] — An application for the dismissal of an 
appeal by the appellant should be made to the 
full court, and not to the judge ordinary. March 
V. March and Palumho, L. R. 1 P. 437. 

The court of appeal has no jurisdiction to en- 
tertain an appeal from an order of the judge or- 
dinary of the divorce court refusing or granting- 
a rule to show cause for a new trial ; but the 
peal must be brought to the full court of divorce. 
Wevthead v. Wevihead and Gordon, L. R. 2 P. 

1 ; 25 W. R. 35~-C. A. S* P. BMinson v. 
BoUmon, L. R, 2 P. 77 ; 36 L. T. 122 ; 25 W. R. 
388— C. A. 

An appeal from an order as to the custody of 
children made under 22 & 23 \hct. c. 61, s. 4,. 
after a final decree for dissolution of the mnr- 
riage of the parents, must be brought to the full: 
court of divorce, aiul not to the court of appeal. 
Gladstone v. Gladstone, 2 P, D. 143 ; 25 W. R 
387— C. A. 

! The court of appeal has no jurisdiction to en~ 
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tertain an appeal from an order of the judge 
ordinary of the divorce court granting alimony, < 
though the appeal was presented before the ] 
passing of the Appellate Jurisdiction Act, 1876 ; 1 
but the appeal must be brought to the full court 5 
of divorce. Tlrz/Zts v. llnZ/Jy. 2 P. D, 141 ; 36 1 
L. T. 161 : 25 W. E. 3S7~-C. A. s 

Evidence to be given to Full Court.] — On 1 

an application to the full court for a decree of i 
dissolution of marriage on the verdict of a jury, 1 
the marriage must be proved if it w'as not put ( 
in evidence at the trial before the jury. Evans' 1 
V. Evam, 1 Sw. k Tr. 328. 

On appeal from an interlocutory matter not 
touching the main issue in a cause, and resting £ 
in the judicial discretion of the court below, the i 
appellant must satisfy the court of appeal that ( 
the discretion of the court below was altogether ' 
wrongly exercised, 'fhoinpsnn v. Thirtnpsou and 
Sturm fidh. 2 Sw. & Tr. 402 ; 31 L. J., P. 213 ; 

7 Jur. (N.s.) 1207; 5 L. T. 325 : 10 \V. E. £ 
96. 1 

On an appeal, the court will only look at the i 
same evidence and circumstances as were before 1 
the judge a|:)pealed from. IDll v. HilL 2 Sw. A ( 
Tr. 407 : 31 L. J.. Mat. 193 : 7 Jur. (N.s.) 1206 : < 
5 L. T. 363 ; 10 W. E. 194. 

It is not competent to a court of appeal to con- ; 
sider whether or not the jury has arrived at a i 
proper conclusion upon a question of fact sul)- 1 • 
mitted to them. Ryves v. Att.-Gcn., 37 L. J., I 
Mat. 75 ; 19 L. T. 217— H. L. 

An}’' objection to the verdict, on the ground of | 
the rejection or improper reception of evidence, i 
must be raised by a bill of exceptions or by a ; 
motion for new trial. 11). 

Where a decree contains nothing more by wa}' ; 
of recital than the findings of the jury, the onW ; 
duty of the court of appeal, wlien this decree is : 
brought before it, is to ascertain udiether the ■ 
verdict has been properly a|,)plied. Ih. 

On appeal from the decree of the judge ordi- : 
nary, in a suit for judicial se])aration, the cause i 
will not be reheard, but the facts will be assumed i 
to be those a[)pearing in the judge's notes. I 
Curtis V. Curtis, 28 L. J., Mat. S. 

Where a case has been in part heard before | 
the judge ordinary, and stands over frjr further i 
proof and argument before the full court, the ! 
facts proved, before the judge ordinary must be | 
proved again before the full court. Brudle v. j 
Brndie, 2 8w. & Tr. 259 : 4 L. T. 307 ; 9 W. E. | 
815. 

Witbi]! what Time.] — An appellant 

lodged an instrument of a|)|>eal in the registry 
within three months from the time the decree 
was pronounced, but allowed one term to elapse 
withouti bringing the matter before the full 
court : — Held, that he was still entitled to be 
heard. Ginger v. Ginger, 35 L. J., Mat. 93. 

Demurrer to Answer — Interlocutory Matter.] 

— A. demurrer to part of an answer to a petition 
for dissolution of marriage, which put in issue 
the validity of the marriage, the other parts of 
the ansrver remaining to be determined, is not a 
final but an interlocutory matter, and one which 
falls within the cognizance of the judge or- 
dinjiry, and .his judgment on such demurrer is 
the subject of Jippeal to the full court and not to 
the house of lords. BtKpmi v. Paganl and 
Vming, 35 L. J., Mat. 87 ; L. E. 1 P. 223 ; 14 
L.T. 706; 15 W. E. 23. 


For what an Appeal lies.] — By 20 A 21 Viet, 
c. 85, s. 56, and 23 A 24 Viet. c. 144, s. 3, an a[)-' 
peal lies from the judge ordinal'}^, discharging 
the functions of the full court, by deciding on 
any petition for dissolution to the house ot 
lords ; and where the judge ordinary had in 
substance disposed of an important question in a 
suit for dissolution, by refusing to give directions 
for the mode of trial of certain issues from which 
refusal no appeal would lie to the house of lords, 
the full court on appeal varied the order, so as to 
enable the party aggrieved to appeal to the 
house of lords. Rowley v. Rowley, 4 Sw. A Tr. 
137; 12 L. T. 315. 

An appeal lies to the house of lords oiih" from 
a decree for dissolution properly so called, not 
from a part of such tlecree not relating to the 
dissolution. Sidney v. Sidney, 36 L. J.. Mat. 
73 ; 15 W. E. 1094. 

Discovery of New Evidence.] — After the 

sentence of the arches court, in a suit for sepa- 
ration by reason of a wife’s adultery, and pend- 
ing the hearing of an appeal to the judicial com- 
mittee, new facts were jdleged to have been dis- 
covered. An allegation by the wife, pleading the 
commission of £icts of adultery b}^ the liusband, 
which, if proved, would entitle her to a sentence, 
a'llmitted, upon motion, by the appellate court, 
and the cause retained. Anon,, 9 Moore, P. C. 
434. 

Practice on.] — When :i ]>etitioii of a|)peal for 
tlie reversal of a decree nisi has been presented 
to the house of lords, and the court is after- 
wards moved to make the decree jiljsolute, 
the ap|)eal having been withdrawn, that fact 
should appear by affidavit. Baily v. Baily and 
Della Roeea, 31 L. J., Mjit. 163. 

Where such an aftidavit lia< I not ]}ee;n filed, but 
the defendant’s counsel admitted that the fact 
was so, the court made the (.lecree absolute. Ih, 
A decree made by the house of lords, on ap- 
peal, will be recorded on the files of the court 
upon a co{>y of such decree, verified by affidavit, 
being deposited in the registry. Ih. S. P. Lewis, 
i. Q. Jfecyward Ilaijward, 36 L. J., Mat. 76; 
L. E. I P. 293 ; 15 L, T. 299 : 15 W. E. 
319. 

When the judgment on a demurrer from the 
state of the pleadings <lecides the whole suit, an 
appeal lies direct to the house of lords. Paganl 
Y. Paganl aial Mning, 35 L. J,, Mat. 87 ; L. E. 1 
P. 223 : 14 L. T. 706'; ' 15 AV. R. 23. 

A wife's petition for nullity was dismissed by 
the court, and no order was made as to costs. On 
appeal, the house of lords pronounced a decree 
of nullity, but made no order as to costs ; — Held, 
tlmt the court had no power to make an oivler as 
to costs. Lewis, f. c, Haywards v. Hayu'ard, 
supra. 

V. E-egistrar, 

Jurisdiction — Husband’s Suit — Order to deliver 
up Property tojWife.] — In a husband's suit for 
dissolution the registrar made an onler directing 
the husband to deliver up to the wife certain 
articles, which she claimed as her pvoixjrty : — 
Held, that the registrar had no jurisdiction to 
make such an ordeiy and that it must be dis- 
charged, and the registrar directet I to inquire 
and "report as to the property in the articles in 
question. Wood Wood, 58 L. J., P- 68 ; 14 
P. D. 157 ; 61 L. T. S38 ; 38 W. E, 208, 
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w. Contempt of Court. 

Publication of Advertisements.] — A co-respon- 
dent in a suit for divorce, immediately after the 
service of the citation, caused advertisements to 
be published denying the charges made in the 
petition, and offering a reward for information 
which would lead to the discovery and conviction 
of the authors of them : — Held, that these adver- 
tisements constituted a contempt of court. Ihvd- 
rm V. Brodrm, 55 L. J., P. 47 ; 11 P. D. 66 ; 
56 L. T. 672 : 34 W. R. 580 ; 50 J. P. 407. 

In a suit for divorce on the wife’s petition on 
the grounds of adultery and cruelty, the husband 
caused to be printed and published about the 
district in which the wife and her family resided 
a notice purporting to be signed by him, offering 
a reward of 25Z. for evidence of the confinement 
of a young married woman of a female child, 
“ probably not registered” : — Held, that this was 
a contempt of court as tending to prejudice the 
petitioner, and discrediting her in the assertion 
of her rights, and a writ of attachment ordered 
to issue. Pool V. Sacliei'end (1 P. Wm. 675) 
questioned. Butler v. Butler^ 57 L. J., P. 42 ; 
13 P. D. 73 ; 58 L. T. 563. 

But semble, a bona fide attempt to procure 
evidence in a suit even an advertisement 
offering a reward is not a contempt of court. 
And see Plating Co. v. Farquharson, 50 L. J., 
Ch. 406 ; 17 Ch. I). 55 ; 44 L. T. 389 ; 29 W. II. 
510 — C. A. and Coatst v. Chadivioli. 63 L. J., 
Ch, 328 ; [1894] 1 Ch. 347 ; 70 L. T. 228 ; 42 
W. R. 328. 

Proceedings Heard in Camerd.] — It is a con- 
tempt of court to publish any account, however 
meagre, whether accurate or inaccurate, of pro- 
ceedings heard in camera, whether for the 
protection of a ward of court or for any other 
reason. It is also contempt for a party to the 
proceedings to furnish information for the pur- 
poses of such publication. Martiudale, In re^ 
64 L. J.,Ch. 9 : [1894] 3 Ch. 193 ; 8 R. 729 ; 71 
L. T. 468 ; 43 \V. R. 53. 

Where the publication took place in one news- 
paper, and was copied by others in the belief 
that the proceedings were in open court, an 
application to commit the publishers of the 
newspapers so copying it was held to be vexa- 
tiouSj and dismissed with costs. An application 
to commit the writer of the paragraph com- 
plained of was also dismissed with costs on the 
same grounds. II). 


X. Parliamentary Bills of Divorce. 

Raising Funds for.]— A. provided a fund for 
defraying the expenses of obtaining an act of 
parliament to dissolve the marriage of B. and C., 
who was A.’s illegitmate daughter : — Held, that 
the transaction was not illegal. Moore v. Usher. 
7 8im. 384. 

Proceedings for Obtaining.] — Divorce bills, 
though in form legislative, ai’e substantially of a 
judicial character. Wgndhum's Dlmrce Bill. 
3 Macq. H. L. 43. 

Proxies are not used on divorce bills. Ih. 

In general a legislative bill drops with the 
session of parliament in which it is introduced, 
and the measure, if persisted in, must be renewed 
by a fresh bill in the ensuing session ; but an 
Indian clivorce bill, proceeding on 1 G-eo. 4, c. 
101, continues effective from session to session, 


so as to give a reasonable opportunity to make 
use of the materials returned under the com- 
mission awarded by the house of lords. Ih. 

Production of Record of Judgment- 

Action for Grim. Con.] — In suing out a divorce 
bill, the standing order requiring the petitioner 
to produce a record of a judgment in an action 
for criminal conversation against the adulterer 
will be dispensed with where it is shown that 
such action was impracticable. CoodCs Divorce, 

6 Gl. & F. 567. 

The production of the record of a judgment at 
law for criminal conversation, was also dispensed 
with where, during a voluntary separation of the 
petitioner and his wife, she committed adultery, 
of which he was not informed until after the 
death of the adulterer. LardneCs Divorce, 6 01. 
&F. 569. 

Husband not bringing Action against 

' Adulterer.] — A petitioner for a divorce bill was 
! excused for not having brought an action for 
' damages against the adulterer, upon the state- 
merit of his witnesses that they did not find him 
i until three years after the discovery of the 
; adultery, and that the petitioner was not able to 
I pay the expenses of an action. MartDis Divorce, 

: 1 H. L. Gas. 79. 

! The wife’s general bad conduct admitted as an 
I excuse for the husband omitting to bring an 
‘ action against the adulterer. Broohs' Divorce 
: Bill, 1 H’ L. Gas. 159. 

Petitioner presenting himself at Bar.] — 

The enforcement of tlie standing order of the 
house, requiring the petitioner in a divorce bill 
to present himself for examination at the bar, 
may be dispensed with on account of the state 
of his health. Ileneages Divorce Bill. 1 H. L., 
Gas. 496. 

What is a Bar to the Bill.] — The acceptance, 
by the petitioner in a divorce bill, of an offer of 
a Slim upon a writ of inquiry to assess the 
damages, after judgment by default in an action 
of crim. con. against the wife’s paramour, is not 
a bar to the bill. Ih. 

Delay.] — A husband, immediately after 

his wife’s elopement, brought an action and 
obtained a verdict for damages against the 
adulterer, and also proceeded against the wife in 
the ecclesiastical court, and obtained a divorce 
there, but did not, for five years from the elope- 
ment, apply for a divorce in parliament. The 
delay was held to he sufiiciently accounted for by 
the absence of the wife in America, and by the 
inability of the husband, in consequence of his 
affliction, to attend to anv business. Heavisidds 
Dhwrce mi,V2Q.k¥.^'m. 

A lapse of nine years from the admitted dis- 
covery, and of nineteen years from the fact of 
the wife’s adultery, was not a bar to the peti- 
tioner’s right to divorce a vinculo, he having 
shown that he was not able, for want of funds, to 
apply to parliament sooner. Ih. S. P., Martin's 
Divorce, 1 H. L. Gas. 79. 

A petitioner for a divorce bill was excused for 
not having brought an action for damages against 
the adulterer, upon the statement of his witnesses 
that they did not find him until three years after 
the discovery of the adultery, and the petitioner 
was not able to pay the expenses of an action. 
Martin's Divorce, 1 H. L. Gas. 79. 
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Personal Service out of the Jurisdiction — constitute legal craelty will also be held to con- 
Affidavit of Service.] — The respondent in a stitute legal crpelty in divorce bills. Gijfori^s 
divorce bill being out of the jurisdiction and Divorce Bill^ 12 App. Cas. 361 — H. L. (D.) 


the petitioner in poor circumstances, the house 

dispensed wdth the attendance at the bar of a Petition in Porma Pauperis.]— Practice on 
witness to prove personal service of the bill petitions for divorce in forma pauperis. 
and the several orders of the house on the re- pendalVs Divorce Bill, 1 H. L. Cas. 497, n. 
spondent ; and ordered that an affidavit proving 


such personal service, and sworn under 18 &; 19 
Yict. c. 42, before the British minister or consul 
at the place where the respondent resided, should 
be deemed sufficient proof of such service. 
pJoimfs Divorce Bill, 13 App. Gas. 741 — H. L. 

(B.) 

Bastardising Clause.] — A paragraph in a 


i, Jurhdiction to Aioard. 


See Divorce Kules. 1865, rr. 151 — 158, 177 
199, 201. 


Not Prayed for.] — The court may order the 
A paragraph in a costs of the proceedings in a suit for dissolution 


divorce bill contained allegations tending to of marriage to be paid by the co-respondent, 
bastardise a child to which the wife had given although the petitioner may not have prayed for 
birth during the marriage. There was access at them in his petition. Finlay v. Finlay mid 


the natural period of the conception of the Budall, 30 L. J., Mat. 104. 
child ; — Held, that such paragraph was inad- 
missible and must be struck out of the bill. Absolute Authority.] — The court which hears 
Ilewafs Divorce Bill, 12 App. Cas. 312— H. L. the suit has absolute authority over costs, and 
(j) '^ no 'appeal as to costs only lies. Glennie v. 

« . Glennie and Bouden, 3 Swl ck Tr. 109 ; 7 L. T. 

Service of Notice of Second Eeading — Sub- 

stituted Service. ] —In proceedings upon a divorce 

bill application was made in May, 1886, to dis- Suit for Nullity.] — The 


Suit for Nullity.] — The father of a de facto 


pense with personal service on the respondent husband, sued for a decree of nullity by reason 
on the ground that his address was unknown to of undue publication of banns. Tlie de facto 
the petitioner, that a solicitor who had previously wife defended the suit, the issue in which was 
acted for the respondent had admitted that he tried by a jury, who found a verdict against her, 
knew of his address but had refused to divulge and the court made a decree of nullity. On 
it, and that the respondent had been last heard motion to condemn the husband in the wife’s 
of in February, 1886, being then at Montreal, costs, the court held that s. 51 of the Divorce Act 
in Canada : — Held, that the application w'as gave it power so to do, if the circumstances of 
premature, and must be refused. Giford's the case w'arraiited it ; but that, as tlie wife, by 
Divorce Bill, 12 App. Cas. 361 — H. L. (D.) not going into the witness-bo.N, liatl shown that 
Where on a bill for divorce it appeared that she had no reasonable ground of defence to lay 
the respondent’s address vns concealed, and the before the jury, her costs were not made neces- 
house ordered substituted service, service was sary by the conduct of her husband ; and re- 
ordered to be made on the respondent’s solicitor, jected the motion. Welln v. CotUm aiul WelU, 
'on the respondent’s parent, and also on the 3 Sw. & Tr. 593 : 34 L. J., Mat. 12 ; 10 Jiir. 
person w'ith whom the respondent appeared to (N.s.) 1208 ; 13 W. E. 279. 
be residing. A.’.s' Divorce Bill, 12 App. Cas. 

3(34 No Power after Decree Absolute.] — After a 

decree has been made absolute in a suit for disso- 
Adultery — Impotence — Provision for Wife.] — lution of marriage the court cannot condemn a 
Where, on a bill of divorce by the husband on party in the costs of the proceedings. Wait v. 
the ground of tlie wife’s adiiitery, the adultery Wait and Flower, 40 L. J., Mat, 30 : L. E. 2 P. 
was proved, but it appeared that the husband 228 ; 24 L. T. 846 ; 19 W. E. 760. 
had not fulfilled his duty by providing a home 

for the wife when she was separated from him Verdict against Wife— Divorce Kules, 1865, 


bv order of his medical attendant, the house in r. 159.]— When on the hearing or trial of a 
passing the bill directed that a clause should be cause the decision of the judge ordinary, or the 
added making provision for the wife. AGi verdict of the jury, is against the wife, no 


12 App. Cas. 364— H. L. (D.) costs of the wife of and incidental to such 

hearing or trial shall be allowed as against the 
Allowance to Wife.] — Where upon a bill for husband, except such as shall be applied for, 


divorce by the husband it appears that the wife and ordered to be allowed by the judge ordinary, 
has no means to defend herself, the house will at the time of such hearing or trial, 
order the husband to pay her a small sum in This rule is not imperative, but the court may 
order that she may make lier defence. A.’.s dispense with it, and entertain an application 
Divorce Bill, 12 App. Cas. 364 — H. L. (D.) for the wife's costs, subsequently to the hearing 

, , , of a meritorious case. Conrad I v. Conradi and 

Ireland— Wife’s Bill— Adultery coupled with Flashmaii, 35 L. J., Mat. 4« ; L. E. 1 P. 163 ; 
Cruelty.] — The same evidence which since the 470 . 44 E. 589. 


Divorce Act, 1857, enables the divorce court to 

iironounce a decree for dissolution of marriage .. Tr-;/.!. Twrmn 

will be considered by the house of lords suffi- * ^ • 

cient ground for passing a divorce bill relating See Divorce Eules, rr, 158, 159, 199—201. 
to Ireland, where that act does not apply. _ . „ „ . -n a t mi v 

We!ifrop/)\<! Divorce Bill, 11 App. Cas. 294— Possession of Separate Property.]— Tlie law 

TT r /iqs ^ ■ presumes that by the contract of marriage all the 

' ^ property passes to the husband. The wife is in 

Cruelty.]— Acts which would if done in consequence a privileged suitor in the court with 

England be held by the high court of justice to ^regard to costs ; but where she has separate 


JOl JL iZ/i 


OLDEST- 


|e fere nee. 




I £3 . 4 


3 ,10 ,C 


|SC;t 


LONOON, 



property she is liable, as any other unsuccessful 
suitor, to he condemned in costs. Mihie v. 
and Fowler, 40 L. J., Mat. 13 ; L. R. 2 P. 

; 23 L. T. 877; 19 W. R. 423. And see 
Miller v. Miller, L. R. 2 P. 13, and Morris v. 
Freeman, 3 P. D. 65. 

Wife out of Jurisdiction — Security.] — Semble, 
the court will order a wife (petitioner), who is 
out of the jurisdiction and has separate property, 
to eive security for costs. J/. f. c. I)e B. v. l)e 
,44 L. J., Mat. 41 ; 33 L. T. 263. 

A wife who is unsuccessful in a suit her for 
a judicial separation is not entitled to her costs 
of the hearing, although security for such costs 
has been given, if she is possessed of sufficient 
to defray her own costs. Ileal v. Heal, 
Mat. ()2 ; L. R. 1 P. BOO. 

Insufficient Allowance.] — When the sum al- 
lowed in the registry for a wife’s costs of trial is 
inadequate for the purpose, the proper course is 
to apply on summons to the judge ordinary at 
chambers, that the registrar be directed to make 
a further estimate, and not to move the court for 
the allotment r)f a specific sum. Madan v. 
Madan and Be Tlioren, 18 L. T. 337 ; 16 W. R. 
712. And Hariri/ w Hurley, 61 L. J., P. 14 ; 
[18911 P. 367 : (55 L. T. 353. 

Non-Payment by Husband.] — If a wife is un- 
able to go To trial in consequence of the non- 
payment of her costs by the husband, she should 
eitiaer apply at chambers to have the case stand 
over, or appear in court on the day of hearing 
and state her inability to proceed. Curtis v. 
Curtis, 38 L. J., Mat. 9 ; 19 L. T. 610. 

Where a wife’s costs for the hearing had not 
been paid into court, owing to her own delay in 
filing a bill for taxation, the court refused to 
postpone the trial, or to make any special order 
to secure her costs after the verdict bad gone 
against her. Bridyman v. Bridgman and PucU- 
rin, 20 L. T. 87. 

De die in diem.] — In a suit for dissolution of 
marriage, the wife is entitled to her costs de die 
in diem. Weher v. Weher, 1 Sw. & Tr. 219 : 28 
L. J., Mat. 11 ; 6 W. R. 867. S. P.. Holt v. Holt. 
28L. J., Mat. 12. 

Though a wife may, during the progress of a 
suit for dissolution of marriage, obtain an order 
for taxation of her costs de die in dieiii against 
her liushand, and also that security he given by 
the husband for the costs of the hearing, if no 
such order is made before the hearing, and she is 
unsuccessful in the suit, the husband has not to 
pay her costs. Keats v. Keats and> Montezuma, 
1 Sw. &. Tr. 324 ; 28 L. J., Mat. 57 ; 5 Jur. 
.S.) 176 ; 7 W. R. 377. 

The committee of a lunatic having instituted 
a suit for judicial separation by the (lirection of 
the court of chancery on the ground of the 
adultery of his wife, she applied that her costs 
<le die in diem might be taxed, and also that the 
petitioner might deposit in the registry or give 
security for the costs of the hearing. Both appli- 
cations were refused, on the ground that the wife 
had by the order of the court of chancery an 
ample allowance out of the estate of the lunatic. 
^VmHl(/ate v. Taylor, 30 L. J., Mat. 197, n. 

Paid into Registry.]-— Where 
petition is dismissed, and the wife’s 
the hearing exceed the .sum secured or 
the registry to meet them, the husband 


is liable to pay the balance. Application for 
the balance should be made on summons, and 
not on motion. Cooke v. Cooke and Allen, 
3 Sw. & Tr. 603 : 34 L. J., Mat. 15. 

A wife who has obtained a decree nisi is 
entitled to an order for the payment of her 
siu'plns costs of the hearing, beyond the amount 
deposited in the registry, although a motion for 
a new trial and a hill of exceptions are pending. 
Clu’twt/nd, V. Cheticynd, 4 Sw. k Tr. 108 ; 34 
L. J., Mat. 65 ; 13 W. R. 528. 

W^here in. a suit for dissolution of marriage, 
on the ground of the wife’s adultery, the adul- 
teiy is proved, but the petition is dismissed 
on account of the husband’s marital misconduct, 
the wife is entitled to all her costs, thongh they 
may excee'.l’ the sum paid into the registry, and 
the co-respondent will not he condemned in 
costs. Starkey v. Starkey and Invln, 30 L. J., 
Mat. 118. S. P., Goode v. Goode, L. J., Mat. 
105 ; 7 Jur. (X.S.) 317. 

In a divorce suit, the costs of the wife payable 
by the husband are not limited to the amount 
paid into court or secured by the husband for 
that purpose. Bohertson v. liokertmn and Fam- 
qrossa, 51 L. J., P. 5 : 6 P. D. 119 ; 45 L. T. 
237 ; 29 Wh R. 880— C. A. 

In a divorce suit the usual order had been 
obtained for securing the wife’s costs of the hear- 
ing, and there had been no appeal from that 
order, and no further costs were asked for at the 
hearing. Subsequently the case of Bohertson v. 
Brnhertson (supra) was (lecided in the court of 
appeal, and the divorce court was thereupon 
asked to order payment of the wife’s Ml costs. 
Application refused. Smith v. Smith. Major and 
Child, 51 L. J., P. 81 ; 7 P. D. 84 ; 46 L.T. 696 ; 
30 W. R. 688. 

Registrar’s Report— Comparison of Re- 
spective Incomes of Husband and "Wife — Discre- 
tion.] — Where an order has been made for the 
payment to the wife of alimony pendente lite : — 
Held, under such circumstances, that in making an 
order under Rule 158 of the Rules in Di vorce and 
Matrimonial Causes, which requires the husband 
in a divorce suit to put the wife in funds to 
meet costs, the registrar or judge does not act 
upon a wrong principle in taking into considera- 
tion a comparison of the respective incomes of 
the husband and wife. Allen v. Allen and Bell 
63 L. J., P. 78 : [1894] P. 134 ; 6 R. 585 ; 70 
L. T. 326 ; 42 W. R. 230— C. A. 

Liability of Husband— Extent of.] — In the 

ecclesiastical court the proctor of a wife defend- 
ing a suit for divorce was always entitled to 
receive from her husband the reasonable costs of 
conducting her defence. Wells v. Wells, 1 Sw. & 
T. 308: 27 L. J., Mat. 95. 

A wife is entitled to pledge her husband’s 
credit for the reasonable costs incurred by her in 
instituting and prosecuting divorce proceedings 
against him. Ottoway v. Hamilton. 47 L. J., 

C. P. 424. Affirmed, 47 L. J., C. P. 725 ; 3 C. P. 

D. 393 ; 88 L. T. 925 ; 26 W. R. 783— C' A. 

The costs of a solicitor employed by a married 
woman to institute proceedings on her behalf 
against her husband, to obtain 'a judicial separa- 
tion, can only be recovered against the husband 
when the necessity for such proceedings has been 
made out in point of fact. Taylor YHIallstone, 
52L. J., Q. B. 101; 47 L. T. 440. 

The mere fact that the solicitor had reasonable 
grounds for believing, upon information obtained, 
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that proceedings ought to be taken is not suffi- 
cient to render the husband liable for costs in- 
curred in obtaining such information, unless it 
appears to the court that there was any necessity 
for such proceedings. Ih. 

The costs of preparing a case for the opinion 
of counsel, and of negotiations entered into with 
a vie\v to an arrangement for a separation before 
the institution of proceedings, are not recover- 
able against the husband if the court should be 
of opinion that there was no necessity for insti- 
tuting these proceedings. Ih. " \ 

A suit for a rlecree of nullity promoted by the i 
wife on the ground of impotency was dismissed. | 
Subsequently she filed a petition for dissolution | 
of marriage on the ground of adultery, coiqjled I 
with cruelty and desertion, and obtained a decree | 
nisi. The court held, that the respondent ought i 
not to be condemned in the costs of both suits ; j 
and in allowing the petitioner the full costs of | 
the suit in which she was successful, ordered 
that the respondent should have credit for 
the sum paid by him on account of her costs 
in the suit for nullity. Ditch field v. Dlteh field, | 
B8 L. J., Mat. 51 : L.^R. 1 P. 729 ; 20 L. T. 1015. | 


laches of Solicitor.] 


the wife had, 


prior to the hearing, obtained an order under , 

r. 126 for a reference to the taxing-master to ; 
fix a sum to be lodged in court, or secured by the I 
husband, to cover her costs of the trial ; but her ; 
solicitor took no steps to have the order carried I 
out, and proceeded to trial without any sum i 
being lodged or secured : — Held, that if the wife i 
failed to establish her case, she wnis not entitled I 
to costs against her husband. Carnegie v. | 
Carnegie^ 15 L. R., Ir. 518. 

At the hearing of a suit for divorce preferred | 
by the wife, the charges of cruelty w’ere with- ! 
drawui, and those of adultery w'ere not proved, | 
and the petition was accordingly dismissed. Iso | 
order bad been made upon tlie luisband to secure j 
any sum for his wife’s costs. The court refused | 
to order tlie respondent to pay the costs of the 
petitioner. Thompson v. Thompson, 57 L. T. 374. 
And see, as to the duty of a respondent wife’s 
solicitor, Walker v. Walker and Lawson^ col. 967, 
and Townson v. Touynson, 78 L. T. 54. 

Security for Costs— Disobedience to Order to 
Pay Money into Court.] — In a suit by a wife for 
judicial separation on the ground of her hus- 
band’s alleged cruelty an order wars made, pre- 
viously to the hearing, directing the respondent 
to “ lodge ill court the sum of 40Z. estimated by 
one of the registrars as sufficient to cover the 
costs and expenses of the petitioner of and inci- 
dental to the hearing of the cause, or give a bond, 
under the baud and seal of the said respondent, 
and of two sufficient sureties, in the penal sum 
of 80^., conditioned for the payment of such ex- 
penses of the said petitioner as shall be certified 
to be due and payable by the said respondent, 
not exceeding the said sum of 40^., with forty- 
eight hours’ notice of such sureties to the solici- 
tor of the petitioner.” The respondent having 
failed to pay the money into court or give the 
required security, the petitioner ipoved for an 
attachment against him for disobeying the order : 
----Held, that the failure to comply with the order 
was not a default in payment of money wdthin 

s. 4 of the Debtors Act, 1869, and therefore th.at 
an attachment could lie issued. Dates y. Dates, 
58 L. J., P. 85 ; 14 P. D. 17 ; 60 L. T. 125 ; 37 
W. E. 230— G. A, See Divorce Rules, 1875, rr. 
199—201. 


Attachment for Non-payment— Undis- 
charged Bankrupt.]— The respondent — the hus- 
band — ^in a suit for divorce wuis an undischarged 
bankrupt, but wms shown to be in receipt of a 
w’eekly salary of 30?., wdiicli waas not under the 
control of the trustee in bankruptcy. An order 
had been made by the court, and duly served on 
him, to pay into court or give security for the 
sum of 40Z., to cover the wife’s costs of the hear- 
ing of her petition : but although nearly tw\i 
years had elapsed from the date of such order, he 
iiad failed to comply with it : — Held, that the 
fact that the respondent had been adjudged 
bankrupt did not preclude the court from issuing 
an attachment, and the court made an order ac- 
cordingly. Shine V. Shine, [1S93] P. 289 ; 69 
L. T. 500. And see Clarke v. Clarke, and cols. 
963, 976. 

Debtors’ Act— Attacbmeat. ] — The pro- 
visions of the Debtors Act, 1869. do not apply 
to a case wiiere a party has been ordered to find 
secinity for costs, and disobedience of the order 
is a contempt of court to be enforced by attach- 
ment. Lgneh v. Lynch, 54 L. J.. P. il3 ; 10 P. D. 
188 : 34 W. K. 47. 

- — Writ of Elegit — Motion to Set Aside.] — ■ 

The husband, respondent, obtained a mandamus 
to his wife to deliver up certain deeds ; he failed 
to comply witii an order as to his wife’s costs 
and she issued a wait of elegit ; the court though 
tlie wife had not complied with the mandamus, 
refused to set aside the wavit but put the wife 
upon terms as to the receipts arising from the 
property. Kippax v. Kippax, 67 L. T. 882. 

Intervention of Queen’s Proctor.] — It is 

I not the practice of the court to order a husband to 
i give security for his wife’s costs incidental to an 
i intervention of the queen's proctor. Dutler v. 

I BMer. 59 L. J., P, 80 : 15 P. D. 82 ; 62 L. T. 
477. See S. C, in C. A., col. 965. 

Injunction to restrain Parting with Property 
— Reconciliation — Continuing Injunction.]— A 

judicial separation having been pronounced at 
the suit of the wife, an interim injunction waas 
obtained against the husband restraining him 
from dealing with certain property belonging to 
him. Subsequently a recoiiciliatioii took place. 
The wife's solicitor applied to have the injunc- 
tion continued until a receiver of the property 
should be appointed or until the balance of his 
costs w’as paid ; the court refused to continue 
the injunction or to appoint a receiver. Hawes 
V. Hawes, 57 L. T. 374. 

Charging Order — Solicitor— Permanent Main- 
tenance.] — A sum secured to the wife on a dis- 
solution of marriage under s. 82 of the Divorce 
Act, 1857, is not alimony, and is property in, re- 
spect of wdiich the court has jurisdiction to grant 
the wife’s solicitor a charging order for costs 
under s. 28 of the Solicitor’s Act, 1860 ; but the 
court will not grant such an order unless the 
solicitor make out a prima facie cavse of inability 
to obtain payment in any other wuiy. Harrison 
V. Harrison, 58 L. J., P. 28 ; 18 P. D. ISO ; 60 
L. T. 89 ; 36 W. E. 748-C. A. See col. 964. 

Appeal to House of Lords.] — Except in a very 
exceptional case, a wife is not entitle<l to pay- 
ment from her hushand of her costs of an a])peal 
to the house of lortls in which she is the appcl- 
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laiit, in cases where the judgments of the courts she proved that he also had been guilty of 
below have found her guilty of a matrimonial tery, the court granted an order tor her tiiU 
olfeiice, and have declared her to have ceased costs ; but allowed the petition to remani on the 
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being the wife of the respondent. Beqg v. Bec/g, file for a month, in order to enable the petitioner, 
15 Aw. Gas. 170-Ii. L. (Sc.) ' if he thought fit, to move m the meantime for a 

^ ^ new trial. Bridges v. Bridges and Barnett^ 16 

"WlieiL Decree in Tavour of Wife.] — When a L. T. 34. 


wife proceeds for a judicial separation and it is 


Cases where Allowed and Disallowed.]- 




of right. In the absence of any order of the 
court to the contrary, costs follow the decree of 
separation as a matter of course. Peacoeh v. 
Peaeock, 27 L. J.. Mat. 71. 

Where the court decrees a dissolution of mar- 


adultery on the intervention of the queen’s 
proctor. The decree was thereupon reversed, 
and the petition dismissed Held, notwith- 
standing, that the petitioner was entitled to all 


. vvnere xne costs for which she had obtained orders, either 

T: xtttro" cou?sr« ’the ;=ourt, in pronoun- for paynjc^ or Nation, prior^toti^^^^ 

cing its decree, gives no direction as to costs. " o- x ^ <^9 ■ T h I P 06 • 14 T T 

t. .T Mat 96 wwr, 3o L. J., Mat. i)2 , L. h. 1 1. ,1b , 14 h. i. 


^ig its decree gwes - direc^ as to costs. 

Juumm V. JJixon^ 28 L. J., Mat. 96. ’ ’ „„„ 

Where dissolution of marn^ on the giW 1 ^ 

tL contlS^^smlAt%e^™sbaw the wife’s ing ^riit does not necessarily imply also payment. 

A wife ill whose favour a decree for a dissolu- the amount is ascertained. ^ Ih. 
tioti of marriage is made, is entitled to costs In a suit m which material 
against her husband, wlmre no order has been P-m - h^ 


r.Jv A- Tsw t lh ‘"7L J though the verdict established her adultery, the 

u.le. Page v. Aage. 4 vS^^. A li. 239 , ./ b. J., 


’ ^ ’ ’’ ! court, after the lapse of three months from the 

I date of the decree nisi, and notwithstanding r. 
A wife suing j 159, allowed her costs to be taxed against the 
of marriage, ! husband. Somerville v. Somerville and Wehh^ 


Suing in Forma Pauperis.] — A wife suing 1 159, allowed her costs to be t 

in forma pauperis for a dissolution of marriage, ! husband. Somerville v. Some} 
if she obtains a decree, is entitled to costs, j 36 L. J., Mat. 87 ; 16 L. T. 466. 
Alford V. Afford, 2 Sw. A Tr. 387 : 30 L. J., i , j n -o ^.* 4 .* t 

Mat. 174 : 5 L, T. 138. “Dsual Order”— Petition I 


Mat. 174*: Vl, T. 138. “Dsual Order ’’—Petition Dismissed— Separ- 

ate Property.] — The court will not refuse the 
On Failure of Wife’s Suit.] — ^Where the regis- “usual order” for a wife’s costs, unless her soli- 
trar has directed a sum of money to be paid hito citor has been guilty of improper conduct in the 
court to meet the expenses of the wife’s petition institution or prosecution of the suit. Thus, 


at the hearing, and her suit fails, the husband 
will not be liable to a greater amount than the 


where a wife petitioned for a judicial separation 
upon the ground of cruelty, and the court, in dis- 


sum so paid in, though her costs, as ascertained missing her petition, expressed a very strong 
on taxation, exceed that sum. Sogioith v. Soj)- opiiiibii that the charges she had made against 
loifJi. 2 Sw. A Tr. 105 ; 29 L. J., Mat. 132 ; 6 Jur. her husband were trumpery, and where it was 
(n.s.) 404 ; 2 L. T. 472 ; 8 W. K. 552. shown that she had separate estate producing an 

The practice of the court is that a wife, if she annual income of 29Z. (the husband’s income 
fails, will not be entitled to taxed costs beyond being 135Z.) and was supporting her two young 
the sum of m(.mey paid into court b}" the hus- children without any assistance from her hus- 
band at the order of the registrar. Glennie v. band, the court declined to condemn her in the 
Glennie and Boirle,s, 3 Sw. ATr. 109 : 7 L. T. 696. costs of the suit, and being of opinion that no 
The court rejected a motion for an order on a suggestion of improper conduct in bringing the 
husband to pay the balance of the wife s taxed case before the court could be made against her 
costs above such sum of money paid into court, solicitor, the court, upon the wife’s application, 
and. condemned her solicitor in the costs of the made the usual order ” for her costs. v. 

motion. Ih. Aires, 65 L. T. 859. 

Where, upon the trial of a case, the decision 

of the court is against the wife, the costs of the Suit for Judicial Separation — Wife’s 

wife, inci(.lental to the trial, are not allowed Costs refused.] — In a suit by a wife for 
against the husband, unless ordered. Todd v. judicial separation on the ground of cruelty, 
Todd, 12 Jur. (n.s.) 237 ; 13 L. T. 759 ; 14 W. E. where no summons for recovery of documents 
350. had been applied for by the wife’s solicitor, it 

The court has power to disallow the wife’s transpired, and was conclusively proved at the 
costs of the heai’ing of a suit in which she has hearing, that numbers of affectionate letters had 
been unsuccessful, although security for such passed between the parties during a period of 
costs has been deposited in the registry by the more than a year after the husband had gone to 
husbaiul, but it will only exercise that power China to resume his official duties, and, after the 
ill cases where the wife’s attorney has been acts specified in the petition as cruelty and de- 
giiilty of some misconduct, or has instituted the posed to by the petitioner, were alleged to have 
suit knowing that it was without reasonable been committed. At the close of the petitioner’s 
ground. Flower Flower, 42 L. J., Mat. 45 ; case the petition was dismissed, and the court re- 
L. R. 3 P. 132 ; 29 L. T. 253 ; 21 W. R. 776. And fused to make the “ usual order ” for the wife’s 


see Divorce Rules, 1865, r. 159, and Conradl v. 
Ctnirad I and Fla slman, Gol. doL 


costs. Ilotfgh V. Hough, 71 L. T. 703. 


Unnecessary Charges of Cruelty— Rule 109,] 

Adultery Proved against Husband.]— — A wife’s petition for divorce alleged acts ot 

When on a husband’s petition for a dissolution adultery, the proof of which was that the re- 
ef marriage on the ground of the wife’s adultery, spondent was alleged to have communicated a 
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I venereal disease to the petitioner ; this was also 

alleged as an act of cruelty. The petition also 
contained a charge of cruelty of a general cha- 
racter, hut of which the court thought that the 
petitioner’s solicitors had the clearest evidence of i 
condonation when they commenced proceedings. 
The jury found all the issues in favour of the 
respondent. A comparatively small sum had 
been secured to the petitioner for her costs by 
the respondent. After verdict the petitioner 
applied for an order to be allowed her full costs 
of suit : — Held, that the petitioner was entitled 
to her full costs of the main charge, as the court, 
after consideration, was unable to say that the 
solicitors had acted improperly in taking pro- 
ceedings, but that she was not entitled to the 
costs of the charges of cruelty which had been 
condoned. Ash v. Ash, 62 L. J., P. 97 ; [1893] 
P. 222 ; 1 E. 524 ; 68 L. T. 500. ' 

Solicitor of Wife — Husband’s Bond to — 
Enforcing Bond.] — In a petition by the wife for 
judicial separation, her solicitor has no greater 
right than his client to recover costs from the 
opposite party. Where, therefore, a petition by 
the wife for judicial separation had been dis- 
missed with costs : — Held, that the solicitor of 
the petitioner could not enforce against the re- 
spondent the bond executed by the respondent, 
under rule 158 of the divorce court rules, as 
security for the petitioner's costs of the trial. 
Musseli V. Enssell, 61 L. J., P. 45; [1892] P. 
152 ; 66 L. T. 436— C. A. 

Biscretion of Court as to Costs — Appeal.] 

— Under s. 51 of the .Divorce Act, 1857, the costs 
of any suit or proceeding under the act are in 
the discretion of the court. Where, therefore, 
the court has, in the exercise of its discretion, 
refused an application under rule 199 of the 
divorce court rules to allow the bond given by 
the husband to the wife’s solicitor under rule 158 
to be enforced, the court of appeal is precluded 
by s. 49 of the Judicature Act, 1873, and s. 20 of 
the Appellate Jurisdiction Act, 1876, from re- 
viewing such decision. I h. 


Attachment Kefused.] — The court re- 
.fused to grant an attachment against a husband 
for non-payment of costs incurred on behalf of 
the wife, in a suit instituted by her for judicial 
separation, on the ground of his alleged cruelty, 
when it appeared that the husband had been 
compelled to separate from her several months 
before the institution of the suit in consequence 
of her drunkenness and violence, and had not 
the means of complying with the order for 
payment. Holland v. Holland, 4 Sw. & Tr. 78 ; 
34 L. J., Mat. 65 ; 11 L. T. 750 ; 13 W. E. 


latervention of Queen’s Proctor.] — The 

intervention of the queen’s proctor after a wife 
has obtained a decree nisi does not affect her 
right to the costs of the suit. Gladstone v. 
Gladstone, L. J., Mat 46; L. E. 3 P.260; 
,32 U. T. 404. 

Ho next Eriend.] — A married woman, 
pending a petition by her in the divorce court for 
a declaration of nullity of marriage, filed 
a bill and obtained an injunction against her 
husband, but did not sue by a next friend. 
The petition in the divorce court having been 
dismissed : — Held, upon a motion by the husband 


fifc. 


to dissolve the injunction, that no order to pay 
the costs of the motion could be made against the 
wife or her solicitor. Sealey v. Gaston, IZ W. 
R. 577. 

Adultery Proved — Appeal.] — A hiisband 
and wife who were married before 1882, pre- 
sented cross petitions for dissolution of marriage, 
the wife’s petition being presented before that of 
her husband. They were both found guilty of 
adultery, and the husband was also found guilty 
of cruelty of an aggravated character. The judge 
refused to decree dissolution of marriage, but 
granted the wife a decree for judicial separation, 
and gave her her costs. The husband having 
appealed, the court of appeal discharged the 
order for judicial separation ; — Held, that the 
wife was entitled, notwithstanding her adultery, 
to her costs both in the court below and on the 
appeal. Semble, if the wife had been herself the 
appellant, and had been unsuccessful, she would 
not have had her costs of the a|)peal. Otway v. 
Otway, o7 L. J., P. 81 ; 13 P. D. 141 ; 59 L* T. 
153— C. A. 

Sum Allowed to be Paid out of Corpus of 
Settled Property — 'Variation of Settlement.] — 

A wife had obtained a dissolution of marriage on 
the ground of her husband’s adultery and cruelty. 
Subsequently she petitioned for a variation of 
settlements. At the time of the hearing of such 
petition she was indebted to her solicitors in the 
sum of 49Z. 16,y. 9^Z., balance of account for costs 
of the suit and of the petition for variation of 
settlements. The court being satisfied that there 
was no prospect of recovering the costs fi’om the 
husband, allowed such sum of 49Z. 16.V. 9^. to be 
paid out of the corpus of the settled property, 
although there were living issue of the marriage. 
mptvell V. Hlpwell 61 L. J., P. 84 ; [1892] F. 
147; 67L. T. 396. 

Wife bringing Countercharges.] — Where a 
wife’s answer contains charges against the hus- 
band which at the time appear to have been 
made without any foundation, the whole of her 
costs will not be allowed to he taxed as against 
her husband. Clarh v. Clark, Perrin and Camms, 

4 Sw. k Tr. Ill; 34 L. J., Mat. 71; 12 L. T. 148 ; 
13 W. E. 549. 

In a suit for dissolution of marriage on the 
ground of a wife’s adultery, the respondent and 
co-respondent denied the charge, and the respon- 
dent further charged the petitioner with adultery. 
At the hearing this latter charge was substan- 
tially the joint defence of the respondent and 
co-respondent. A jury found that the respondent 
and co-respondent had not been guilty of adul- 
tery, and also that the petitioner had not been 
guilty of adultery : — PI eld, that the respondent 
was entitled to the whole of her costs incurred in 
supporting the first issue, although they should 
exceed the sum deposited in the registry, but 
that, as to the second issue, she was entitled only 
to a moiety of the costs incurred. Pm'roughs \\ 
Burroughs, 31 L. J., Mat. 124. 

In a suit by a husband for dissolution of mar- 
riage by reason of the wife’s adultery, she recri- 
minated adultery, which she charged as having 
taken place with A. and B. At the trial no evD 
dence was offered in support of tlie charge with 
B. The court ordered that the costs incurred by 
the petitioner in respect of the charge of adul- 
tery with B. should he deducted from the sum 
paid into court to. meet the wife’s costs of trial. 
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Morgan Y. Morgan and Porter L. J., Mat. 41 ; 
20 L. T. 58S. 

A wife’s costs of counter-charges of adultery 
against her husband were disallowed, although 
they had been paid into court, the evidence by 
which those counter-charges were supported 
being false, and there being no reasonable 
ground for making them. Wilson v. Wilson, 41 
L. J., Mat. 74 ; L. R. 2 P. 435 ; 27 L. T. 351 ; 20 
W. R. 891. 

A husband having filed a petition for dissolu- 
tion on the ground of adultery, the wife brought 
counter-charges against the husband, and though 
not successful in the suit she succeeded in 
establishing these counter-charges : — Held, that 
she was entitled to her costs. Caldecott v. Calde- 
cott and Cartwright^ 29 L. T. 699 ; 22 W. R. 
239. 

Attachment.] — Where a husband peti- 
tioned for a dissolution of his marriage on the 
ground of his wife’s adulteiy, and the wife, in her 
aiisw’er, made counter-charges against him, the 
court refused to issue an attachment against such 
husband for non-compliance with an order to 
secure his wife's costs, he having filed an affidavit 
alleging w’ant of means. Bates v. Bates (14 P. 
I). 17) distinguished. Semble, the proper course 
under such circumstances w'ould be for the wife 
to move to dismiss the petition. Clarhe v. 
Clarlie^ 60 L. J., P. 97 ; [1891] P. 278. See col. 
957. 

Decision Postponed till after Taxation.] 
— In future if in a divorce suit in wiiich a wife 
is found guilty the court is asked to order pay- 
ment of her fuU costs, the court will postpone 
its decision until after her bill of costs has been 
taxed. The case of Rohertson v. Robertson, col. 
956, referred to. Ib. 

Application to Dismiss Petition.] — Where a 
wife has petitioned against the husband and the 
proceedings are ended, before hearing, by her 
return to cohabitation, the petition will be dis- 
missed, on the husband’s application, only on 
payment of taxed costs. Cooper v. Cooper, 3 
!SvJ. & Tr. 392 ; 33 L. J., Mat. 71 ; 10 L. T. 275. 

A suit having been instituted on the part of a 
wife for a dissolution of her marriage, in wffiich 
the husband had appeared and answ'ered, an ap- 
plication wns made on his behalf that the peti- 
tion should be dismissed on an affidavit of the 
wife that the suit had been improperly insti- 
tuted, and that she had returned to cohabitation, 
The court ordered such application to stand over 
until the wife's attorney had had an opportunity 
to tax his costs and enforce them against the 
Dixon Y. Diami, 40 L. J., Mat. 38; 
R. 2 P. 253 ; 25 L. T. 135 ; 19 W. R. 787. 

Taxation of—Deneral Principles.] — The gene- 
mi principles of taxing costs against a husband 
in matrimonial suits are the same as in other 
causes. The rule of the ecclesiastical courts not 
to allow more than tw'o counsel on taxation, is 
applicable wdiere the evidence is oral in open 
court. Suggate v. Suggate, 1 Sw^ & Tr. 497 ; 1 
L. T. 306;'8 W. R. 178‘. 

Where a London attorney conducts the suit, 
no expenses of a local attorney will be allow'ecl 
against the husband. Ib, 

Case requiring to he well Proved.] — In a suit 
for dissolution the respondent’s counsel wuthdrew 


their opposition after a few wdtnesses had been 
called. The registrar disallowed the costs of 
several wdtnesses wffio were in attendance, but 
not called, and also disallowed maintenance- 
money for the witness on whom the proof of the 
wife’s case chiefly depended. The court con- 
firmed the registrar’s report on the latter point, 
but on the ground that the case wurs one which, 
from the circumstances, required to be well 
proved, allow^ed the expenses of the witnesses 
wiio w^ere not called. Finney v. Finney, 21 L. T. 
597. 

Lieu of Solicitor.] — Before trial of the issue 
in a cause a sum of money w^as paid into the 
registry by the husband to meet his wife’s costs. 
Subsequently the marriage was dissolved, and 
the co-respondent wuis condemned in all the 
costs of the proceedings, but the husband w%as 
unable to recover them : — Held, that the wife’s 
proctor had a lien upon the money so paid into 
the registry : and the amount of his taxed costs 
was ordered to be paid out to him. Fca7is v. 
Feans and Robinson, 1 Sw. & Tr. 328 ; 28 L. J.,. 
Mat. 136 ; 5 Jur. (N.S.) 606 ; 7 W. R. 181. 

An attorney retained by a married w'oman in a 
matrimonial suit has a lien for costs incurred on 
her account, ineluding costs disallow^ed on taxa- 
tion as betw'een her and her husband, but allowead 
as between attorney and client, upon all moneys 
received by him on her account in the course of 
the suit. This lien extends to alimony in the 
hands of the attorney. Brem/ner v. Brem ner and 
Brett, 36 L. J,, Mat.*' 11 ; L. R. 1 P. 954 ; 15 L. T., 
297 ; 15 W. R. 75. And see Harrison v. Harri- 
son, col. 958, and Hall v. Hall (No. 2), col. 966,. 
and Russell v. Russell, col. 961. 

Intervention by Queen’s Proctor — Payment out 
before Decree Absolute.] — In cross-petitions by 
the husband and wife for dissolution of the mar- 
riage, a decree nisi wns pronounced on the wife’s pe- 
tition, and the husband w'as condemned in costs. 
Subsequently the queen’s proctor intervened,, 
and charged the wife with adultery, collusion,, 
and suppression of material facts. The husband, 
in compliance with an order of the registrar, had 
paid money into court to meet the w'ife’s costs, 
in both suits : — Held, that the wife w'as not en- 
titled to have the mone}^ in court paid out until 
the decree nisi had been made absolute. Butler 

V. Butler, 58 L. J., P. 71 ; 14 P. D. 160 ; 38 

W. R. 272. 

Payment out pending Appeal.] — In cross- 
suits for dissolution on a first trial, a jury 
having found all the issues in favour of the 
wife, the court pronounced a decree nisi in her 
favour; subsequently the queen’s proctor inter- 
vened, and on a second trial a jury found that 
she had been guilty of collusion and suppression 
of material facts, but were unable to agree as to 
wiiether she had been guilty of adultery or not, 
and the court thereupon rescinded the decree 
nisi ; the wife appealed against such rescission of 
the decree : — Held, that an application for pay- 
ment out to the wife’s solicitors of a sum of 90Z. 
w’hich had been paid into the registry to secure 
the estimated costs of the wife up to the trial of 
the cross-petitions, must be refused, pending 
appeal, on the ground that the wife’s solicitor 
had been present wffien a collusive agreement 
was signe<l by the husband and wfife. ^Butler v. 
Butler, 59 L. J., P. 11. 

A wife having obtained a decree nisi in a peti- 
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tion for divorce, the queen’s proctor intervened, 
and she was proved to have obtained the decree 
by collusion, to which her solicitors were parties. 
The petition was accordingly dismissed. The 
husband in the course of tlie proceedings had 
paid into the registry two sums of money to cover 
the wife’s costs of the two proceedings: — Held, 
that under the circumstances the wife was not 
entitled to an order that such moneys should be 
paid out to her or her solicitors. Butler v. But- 
ler, 59 L. J., P. 80 ; 15 P. D. 32 ; 62 L. T. 477. 
See S, C., in C. A., infra, next ease. 

Appeal as to Costs.] — Although in 
proceedings for divorce a wife as a general 
rule is allowed her costs, the allowance of 
such costs is under the Divorce Act, 1857, s. 
51, in the discretion of the court, and there is no 
appeal from the refusal of the court to order the 
wife’s costs to be paid. The costs occasioned to 
a wife by the intervention of the queen’s proctor, 
are also within the discretion of the court, and 
if the judge in his discretion disallows them, an 
appeal from an order refusing them will not lie. 
Butler V. Butler, 62 L. T. 477 ; 1.5 P. D. 126— 
C. A. And see Ilimell v. Bussell, col. 961. 

Decree rescinded — Money paid 

into Court ordered to he paid out to Queen’s 
Proctor.] — At the trial of two cross-petitions for 
dissolution by the husband and wife, the wife, by 
arrangement between the parties, obtained a 
decree nisi, and the husband was condemned in 
costs. The queen’s proctor intervened, charging 
both parties with collusion, and the wife with 
adultery. At the trial of these issues the jury 
found that the parties had been guilty of collu- 
sion, but disagreed as to the adultery, and the 
decree nisi was rescinded. The husband had 
paid into court sums amounting to 140Z. to meet 
the wife’s costs. The court had refused — and 
the court of appeal had con-firmed this decision 
— to allow any part of the sum to be paid out to 
the wife or her solicitors. The court now, on 
application by the queen’s proctor, ordered the 
whole sum of 140Z. to be paid out to him in part 
payment of his costs for procuring the reversal of 
the decree nisi. Butler v. Butler, 59 L. J., P. 
86 ; 15 P. D. 161 ; 68 L. T. 260. 

Security for — Co-respondent’s Application for.] 

— The court, being satisfied that the petitioner 
had, as a fact, assets in this country upon which, 
if defeated in his suit, execution for any costs 
ordered to be paid by him could be levied, re- 
fused the application of one of the co-respon- 
dents that the petitioner be ordered to give 
security for his costs. Badfern v. Bed fern, 
63 L. T. 780. 

iii. IlushandfH IM it 

Wife’s Costs.] — The rule is that, whether the 
wife is successful or not. the husband is bound to 
furnish her -svith the means of carrying on the ! 
litigation, and the practice is for the registrar to | 
estimate a reasonable amount for lier costs, | 
which sum is either ])aid in or security is given ■ 
for it. Hurley v. Hurley (No. 1), 61 L. J., P. 
14 ; [1891] P. 307: 65 L.’T. 353. 

Abortive Trial— Full Costs allowed to Wife,] 

— At the trial of a petition by a husband for 
divorce the jury disagreed, anti were discharged 
without giving a verdict. The court, upon the 


application of the wife, made an order that her 
costs of the hearing should be taxed and paid in 
full, and refused to limit such costs to the 
amount deposited in court. Ih. 

Money in Court — Set-off — Solicitor’s 
Lien,] — A husband having obtained a decree 
nisi against his wife, the wife moved for a new 
trial, and her motion was dismissed with costs. 
The husband claimed to apply a sum which he 
paid into court to provide for the costs of the 
wife’s defence to the action, and which still 
remained in court, in payment of his costs on 
the motion for the new trial : — Held, that the 
court ought not to deprive the wife’s solicitor of 
his costs out of the fund provided for that pur- 
pose, in the absence of misconduct on his part, 
and the application was refused. Hall v. Hall, 
60 L. J., P. 73 ; [1891] P. 302 ; 65 L. T. 206— 
a A. 

Order against Guilty Wife.] — On a hus- 
band’s petition a decree was pronounced on 
account of the -wife’s adultery with costs against 
the co-respondent. It was proved that the wife 
was possessed of separate property, and an order 
was made against the wife for the costs of the 
suit. Jlillward v. Jlillward. 57 L. T. 569 ; 51 
J. P. 616. 

The court has absolute discretion to make such 
order as to costs as to it ma)’' seem just, and will 
not inquire whether at the time tlie wife com- 
mitted the wrongful act, she had or had not any 
separate estate, but will oiilv consider what is 
just at the time when it has to arrive at a 
decision ; if the court finds that at that time 
there is property of the guilty wife upon which 
an order for costs, if made, can operate, the 
guilty wife, like any other unsuccessful litigant, 
will be condemned in costs. Hude v. Hude, 59 
L.T. 523. 

Notice of Application.] — Where on a 

husband’s petition for divorce, application was 
made to condemn the wife, who had not appeared 
to defend the suit, in costs, the court declined 
to entertain the application until she had re- 
ceived notice of it. Bield v. Field, 13 P. D. 
23 ; 58 L. T, 90 ; 36 W. R. 720 ; 52 J. F. 
56. 

Husband’s getting Leave to Sue in forma 
pauperis — ^Wife’s Costs.] — Upon a husband’s peti- 
tion for divorce, the solicitor for the wife in- 
curred costs which were taxed, and ordered to 
be paid ; but after the pleadings were closed, 
and before the cause was set down, the peti- 
tioner, without paying them, applied for and 
obtained leave to proceed in formd pauperis. 
The wife's solicitor thereupon took out a siiui- 
mons before the judge in chambers, calling 
upon the petitioner to show cause why further 
proceedings should not be stayed by reason of 
the petitioner not having complied with the 
order dated February 8, 1897, for payment ot 
20L Ha*. Qd. for the respondent’s taxed co^ts. 
The registrar who taxed the bill had refused 
to order a stay of proceedings in the event i>f 
the amount not being paid by the petitioner. 
The judge ordered proceedings to be stayed until 
payment of the wife’s taxed costs. Josej^h v. 
Joseph and Burnhill, 76 L. T. 236. And see 
where queen’s proctor intervenes, White v. 
White, [1898] P. 124. 

Duty of Wife’s Solicitor.] — In a suit by 
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a husband for divorce on the ground of his 
wife’s adultery, the wife in her answer 
denied the adultery, and made counter- 
charges that the petitioner had been guilty 
of great unkindness towards her, and had 
kept her without food, and had deserted 
her ; and further, that he had committed adul- 
tery " with a woman unknown. Particulars of 
this last plea were asked for and given. The 
' petitioner, in his reply, denied the counter- 
charges. At the hearing, the wife did not go 
into the witness-box, and the court found for 
the petitioner upon all the issues and pro- 
nounced a decree nisi. Upon application by 
counsel for the respondent that she should be 
allowed the usual order for her costs, the 
learned judge expressed the opinion that, as 
the case was undefended, no such costs ought 
to be allowed without an explanation from the 
solicitor as to how he came to put an answer 
upon the record, and to contest the case at all. 
Counsel for the respondent thereupon called 
the country solicitor who had acted as solicitor 
for the respondent, and he stated, in effect, 
that the respondent brought him the petition 
and citation with which she had been served, 
and asked him to act for her ; that she in- 
structed him that the charge made against her 
in the petition was untrue, but that she had 
been requested to leave the house where she 
had been staying. The solicitor saw the re- 
spondent’s sister, in reference to the counter- 1 
charges of unkindness and desertion, and both ^ 
she and the respondent asserted that no mis- 
conduct had taken place prior to the alleged 
desertion. He did not make inquiries of the 
people at the house where the respondent had 
resided apart from her husband, as he gathered 
that the latter had received his information 
from those people, and that as they were hos- 
tile to the respondent, and one or more of them 
•would probably be called at the hearing in sup- 
port of the petitioner’s case, anything that 
they might be able to say in regard to the 
respondent had better be left to be dealt with in 
cross-examination. The solicitor further stated 
that this was the first divorce case in which he 
had been retained, and that he had acted 
throughout with bona fides : — Held, that to 
warrant a petitioner (husband) in opposing, 
and the court in refusing, the usual order for 
a wife’s costs, it is not necessary to show 
“ misconduct ” on the part of the wife’s 
solicitor. Held, further, that a solicitor acting 
for the wife in a matrimonial case is not 
entitled to rely upon his client’s instructions, 
but, in order to entitle him to look to the 
husband for payment of the wife’s costs, he 
must fairly investigate for himself the various 
■ points put forward by the wife as a de- 
fence, and must satisfy himself in regard to 
their reasonableness. Held, that the usual 
order for wife’s costs be refused, and that 
the amount in court be paid out to the peti- 
tioner. WalTier v. Walker and Lawmn^ 76 
L, T. 234. And see col. 957. 

Husband Bead — Order against Executors.] — 

Where a husband, respondent in divorce pro- 
ceedings, died on the eve of the trial, an order 
for the wife’s costs, limited to the amount 
lodged in court, was afterwards made against 
the husband’s executors,, to whom leave was 
given to attend the taxation, (homin^kam v. 
ChmnhighaUy 77 L, T. 406. 


iv. Of Co-Respcmdejit. 

See Divorce Buies, 1875, rr. 199 — 201. 

Bismissal of Petition.] —In a suit by a husband 
for dissolution of marriage, the co-respondent 
appeared, but filed no answer. Upon a. motion 
by the petitioner for the dismissal of the petition, 
as against the co-respondent, on the ground that 
there was no evidence against him : — Held, that 
the application could only be granted upon pay- 
ment of the co-respondent’s costs. Smitli v. 
Smith and Millet^ 34 L. J., Mat. 11. 

Where the jury was discharged without giving 
a verdict, and the petitioner did not proceed to 
a second trial, but allowed his petition to be dis- 
missed, the court, under the peculiar circum- 
stances of the case, declined to order him to pay 
the co-respondent’s costs. Bancroft v. Bancroft 
and Bmnmey^ 34 L. J., Mat. 144. 

In a suit by a husband for dissolution, the jury 
was discharged without giving a verdict ; the 
petitioner did not go to a second trial, and the 
petition was dismissed. There was no evidence 
connecting the co-respondent with the respon- 
dent, except that of two witnesses, who swore to 
acts of adultery, but whose evidence did not 
satisfy the jury that adultery had been com- 
mitted. The court condemned the petitioner in 
the co-respondent’s costs. Whitmore v. Wli/it- 
■more and Brettell ; 35 L. J., Mat. 32 ; L. R. 1 P. 


Verdict — Second Trial.] — On the trial of 
the issues in a husband’s suit for dissolution of 
marriage, no witnesses were called by the re- 
spondent or the co-respondent ; and the jury 
being unable to agree, was discharged without 
giving a verdict. When the issues came on for 
trial a second time, witnesses were called by the 
co-respondent, and the jury found a verdict of 
not guilty. The court refused to condemn the 
petitioner in the co-respondent’s costs of the 
first trial. Wight v. Wi^ht and Fields 36 L. J., 
Mat. 129 ; L. R. 1 P. 368 ; 16 L. T. 300, 

The insertion in a petition of a claim for 
damages does not deprive the court of the power 
to make such order as to costs as may seem just, 
given by 20 & 21 Viet. c. 85, s. 51. WestY, West 
and Parker^ 40 L. J., Mat. 11 ; L. R. 2 P. 196 ; 
23 L. T. 786 ; 49 W. R. 392. 

On a trial of an issue of adultery the alleged 
adulterer was called as a witness, and simply 
denied the charge without entering into any 
details or offering any explanation of his con- 
duct. The jury was unable to agree upon their 
verdict, and the issue was tried a second time. 
On the second trial the alleged adulterer was 
again examined, and, besides denying the adul- 
tery, entered into full details and explained his 
conduct. The jury found that he was not guilty 
of the charge. The court refused to condemn 
the husband in his costs, on the ground that by 
his suspicious conduct and by his reticence on 
the first trial he had contributed to put the 
husband to the expense of a second trial. Ih. 

Guilty of Imprudent Conduct.] — When the 
' co-respondent has acted with imprudence with 
' a person whom he knew to be a married woman, 
the court will leave him to pay his own costs. 
Carstairs v. Carstairs and Dickenson^ 3 Sw. & 
jTr.5B8. 

I The jury found that the respondent had been 
j guilty of adultery, but that there- w’as not suffi- 
[ cient evidence against the co-respondent. The 
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co-respondent’s conduct having been such as to 
lead to a reasonable suspicion in the mind of the 
petitioner that he had been guilty of adultery, 
the court refused to allow him his costs. Modin- 
scm T, Mobmson and Gamble^ 32 L. J., Mat. 210. 

When an improper intimacy had been carried 
on between a co-respondent and the irespondent, 
the co-respondent was ordered to pay his own 
costs, although there was no evidence of adultery, 
and the petition was dismissed. Winsaom v. 
Winscom and Plowden, 3 Sw. k Tr. 380; 83 L. J., 
Mat. 45 ; 10 Jur. (ks.) 321 ; 10 L. T, 100 ; 12 
W. E. 535. 


suit, in the costs of an unsuccessful intervention 
by the queen’s proctor under 23 k 24 Viet. c. 
144, s. 7. Blackliall v. Blackhall, 57 L. J., P. 
60 ; 13 P. D. 94 ; 59 L. T. 151 ; 36 W. K. 926. 

Security for Costs.] — In a petition for dissolu- 
tion of marriage, the husband, who was an un- 
certificated bankrupt, claimed damages. Upon 
application by the co-respondent : — Held, that 
unless the claim for damages was withdrawn the 
petitioner must give security for the costs of the 
action. Smith v. Sm ith and Palh, 7 P. D. 227 ; 
47 L. T. 355 ; 31 W. R. 124. 


Proof of Charges against Respondent.] — A 

husband petitioned for a dissolution of his mar- 
riage on the ground of the adultery of his wife 
with the co-respondent, which on the hearing 
was proved ; but, in addition, the co-respondent 
also proved that the petitioner had himself been 
guilty of incestuous adultery ; the petition was 
dismissed : — Held, that although the co-re- 
spondent was liable for the costs of proving the 
wife’s adultery, he was entitled to be paid the 
costs of the issue against the husband on which 
he had succeeded. Conrad.i v. Conradi and 
Flmhman, 35 L. J., Mat. 49 ; L. E. 1 P. 63 ; 14 
L. T. 170; 14W. E. .>S9. 

Connivance by Petitioner.]— In a suit for dis- 1 
solution of marriage, tried before the judge i 
ordinary and a common jury, the latter found that I 
the respondent and co-respondent had committed | 
adultery together, that the petitioner had con- I 
doned such adultery, and, further, that the peti- i 
tioner had connived at his wife’s adultery with 
another person, and they assessed the damages 
at one farthing. The court dismissed the peti- 
tion, and ordered the petitioner to paj" the costs 
of the respondent and of the co-respondent. 
Adams v. Adams and Colter, 36 L. J., Mat. 62 ; 
L. E. 1 P. 333 ; 16 L. T. 69. 


V. Against Co-Mespondent. 

When Allowed.] — The court may order the 
costs of the proceedings to be paid by a co- 
respondent where the adultery is established, 
although the petitioner may not have prayed for 
such costs. Finlay v. Finlay and Pud all., 30 
L. J., Mat. 104. S. P., Goldsmith v. Goldsmith^ 
Dairy mple and, Woolay., 31 L. J., Mat. 163. 

Wife’s costs may be taxed by petitioning hus- 
band against co-respondent, though they could 
not against husband, as where wife’s solicitors 
ought to have known her guilty, Townson v. 
Toivnson, 78 L. T. 54. 

A co-respondent having put in no answer is not 
entitled to be heard on the question of costs. 
Tourle v. Tourle., 1 Sw. k Tr. 176. 

Adultery of Petitioner after Decree Hisi.} 

— No ground for reversing a decree condemning 
the co-respondent in costs. Ilnlse v. .Pulse and 
Tavernor, 41 L. .J., Mat. 19 ; L. E. 2 P. 357 ; 25 
L. T. 764 ; 20 W. E. 447. 

Knowledge that Respondent was Mar- 
ried.] — The court w’ill not condemn a co-respon- 
dent in costs where it is not proved that at the time 
his connection with the wife commenced he knew 
she wns a married woman. Priske v. Priske and 


Decree Nisi reversed on Queen’s Proctor Inter- j 
vening.] — It w^as proved that after marriage the j 
husband had led a profligate life : — Held, decree 
to be reversed, including that part of it which 
condemned the co-respondent in costs. Pave?is> 
GToft V. liavenscroft^ 41 L, J., Mat. 28 ; L. E. 2 
P.376 ; 26 L. T.‘265 ; 20 W. E. 448. And see 
Heehler v. Jleehler, col. 895. 

Taxation after Ten Years] — A decree 
nisi was pronounced in a suit for dissolution wdth 
costs against the co-respondent, in July, 1886, but 
the costs w^ere not taxed till hebniary, 1897. The 
divorce court rules are silent as to the course to 
be adopted in such a case. By Ord. XLII. of the 
rules of the supreme court, r. 23 (which is not 
applicable to a divorce proceeding), if no step 
has been taken to enforce a judgment for six 
years leave must be obtained from the court or a 
judge to do so. In the })resent case the petitioner 
applied to the court (following the practice under 
Ord. XLII., r. 23) for an order for the co-respon- 
dent to pay the taxed costs and for leave to issue 
execution. The court granted the application, 
intimating that the proper course had been taken, 
but, under the special circumstances of the case, 
ordered that execution should not be levied for 
three months. Goodwin v. Goodwin and Arnold, 
66 L. J., P. 107 ; [1897] P. 87 ; 45 W. E. 656. 

Queen’s Proctor — DnsuccessM Interven- 
tion.] — The court refused to condemn a co- 
respondent, who had not been dismissed from the 



Golhy, 29 L. J., Mat. 195. And see Teagle v. 
Teagle and Nottingham, 1 Sw’.&Tr. 188; 27 L. J., 
P. 55 ; 6 W. E. 736. Ling v. Ling, 1 S^v. & Tr. 
187 ; 27 L. J., P. 58 ; 6 W. R. 736.' Boddington 
V. Boddington, 27 L. J., P. 53. 

But costs w^ere given against the co-respondent, 
who knew that the respondent was a married 
woman, though the husband’s conduct tow^ards 
his wife w'as remiss. Badeocli v. Badcoclt, 1 Sw". 
k Tr. 188 ; 6 W. R. 737. 

A co-respondent appeared and denied the 
charge of adultery, and alleged condonation 
and adultery on the part of the petitioner. 
There w^as evidence that the respondent and co- 
respondent had on several occasions cohabited, 
and, that she became pregnant in consequence ; 
but there was no evidence that the co-respondent 
had been aw'are that she was married. The 
evidence in support of the co-respondent’s plea 
of condonation and the counter-charge of 
adultery was very insufficient. The court 
granted a decree nisi, refusing to condemn the 
co-respondent in the costs of the issue of his 
adultery wdth the co-respondent, but condemned 
him in the costs of the issues raised by his other 
pleas. V. 15 W. E, 498. 

At the time wdienthe co-respondent first became 
improperly intimate with the respondent he was 
not aware that she was a married woman. 

; Within about a month after the first act of 
: adultery he had reason to believe that she was 
I a married woman. He still continued the adul- 
I terous intercourse: — field, that costs could not 
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be ordered against the co-respondent. Neiohy v. 
JSfewhy.^ 77 L. T. 142. 

Wlien a petitioner had lived separately from 
the respondent for several years in consequence 
of her intemperance, and during the separation 
and prior to the adultery proved she had been 
leading an abandoned life, the court, notwith- 
standing that the co-respondent must have known 
that the respondent, when he committed the 
adultery, was a married woman, refused to con- 
demn him in costs. Xelsoii v. iVelson and Hoivson, 
L. Pi. 1 P. 510. 

The exercise of the discretion as to costs 
vested in the court depends upon the opinion of 
the court as to the conduct of all the parties 
in each case ; and even if it is proved that the 
co-respondent knew the respondent to be a 
man'ied woman when the adultery was com- 
mitted, it does not necessarily follow that he 
will be condemned in the whole of the costs. 
C<Hlrinqt07i v. Codrlnqt<m and Anderson, 4 Sw. k 
Tr. H8 ! 84 L. J., Mat. 60 ; 11 Jur. (N.S.) 286 ; 13 
IV. K. 527. 

When a respondent in her answer charged the 
petitioner with wilful neglect and misconduct, 
and that charge was negatived by the verdict of i 
the jury, and a decree was granted on the ground j 
of her adultery with the co-respondent and with ; 
another person who was not a party to the suit, : 
the court, being of opinion that the conduct of I 
the petitioner had been such as to invite reason- i 
able challenge, refused to condemn the co-respon- 1 
dent in the whole of the costs of the suit, and | 
condemned him in those costs only which had | 
been incurred in proving the respondent’s adul- 1 
tery with him. Ih. ' 

Where a wife, who had been a prostitute before 
marriage, left her husband in Australia without 
his consent and against his wishes, and on 
arriving in England commenced an adulterous 
intercourse with the co-respondent, with "whom 
she had had an immoral intimacy previous to her 
marriage ; and the co-respondent did not know 
that the respondent was a married woman until 
a week after their second intimacy had com- 
menced, but after he was made aware of her 
marriage continued to cohabit with her, his 
alleged reason for doing so being that she re- 
ceived no support from her husband, and unless he 
(the co-respondent) had supported her, she \vould 
have been driven back to a life of porostitutlon : — 
The court, under the circumstances, refused to 
condemn the co-respondent in costs, although the 
])etitioner had done his best to prevent his wife 
from coming home from Australia, and was not 
ill a position to make her an allowance whilst 
living apart from him. Learmouth v. Learmouth, 
59 L. J., P. 14 ; 62 L. T. 608. 

Misconduct on Part of Husband.]— Where a 
wife’s conduct has been profligate, and that to 
the husband’s knowledge, before the adultery 
committed with the co-respondent, the latter 
will not be liable to costs. JBoyd v. Boyd and 
Collins, 1 Sw. & Tr. 662 ; 29 L. J., P. 79 ; 6 Jur. 
(N.S.) 56 ; 1 L. T. 243 ; 8 W. R. 160. 

Where the adultery of the wife is proved, but 
the petition is dismissed on account of the hus- 
band’s marital misconduct, the co-respondent 
will not be condemned in costs, nor will he be 
allowed his costs. Seddo7i -^ySeddon, 2 Sw. k Tr. 
640 ; 31 L. J., Mat. 101 ; 7 L. T. 253. 

Where damages were claimed from a co-re- 
spondent, and it appeared that the respondent 
was leading an abandoned life when the co-re- 


spondent made her acquaintance, and there was 
evidence raising a strong suspicion that the 
petitioner must have been aware of that fact : 
— Held, that the co-respondent ought hot to be 
condemned in costs, on the ground that the 
claim for damages wms under the circumstances 
improper. Manton v. Manton and Stevens, 4 Sw. 

6 Tr. 159 ; 34 L. J., Mat. 121 ; 11 Jur. (N.S.) 863. 

A co-respondent found to have been guilty of 

adultery is not, as a matter of course, relieved 
from payment of the costs of that issue, merely 
b}" reason of the husband having been guilty of 
such adultery as to induce the court to dismiss 
the petition, jurernndr v. Bremner and Brett, 

3 Sw. & Tr. 378 ; 33 L. J., Mat. 202 ; 10 L. T. 
99; 12 W.R. 444. 

Co-respondent liable for Costs of Apportion- 
ment of Damages paid into Court.] — ^^Vhere a co- 
respondent has been condemned in the costs of a 
suit for dissolution, he is liable for the costs of 
and incident to proceedings before the registrar 
for the apportionment and settlement of such 
damages. Irwin v. Irwin, 59 L. J., P. 53 ; 62 
L. T.612. 

Petition Dismissed— Co-Respondent Guilty.] — 

If a petition against a wife is dismissed on any 
grounds, she will be entitled to her full costs ; 
and even although the adultery wdtli the co- 
i respondent is proved, he, the co-respondent, will 
i not be liable to costs under these circumstances. 

I Goode Y. Goode and Hanson, 30 L. J., Mat. 105 ; 

7 Jur. (n.S.) 317. S. P., Starkey v. Starkey, 30 
L. J. Mat. 118. 

Ho Appearance on part of Wife— Verdict 
against Co-Respondent — Wife held not guilty of 
Adultery charged.] — In a suit for dissolution of 
marriage instituted by a husband on the ground 
of his ^wife’s adultery with the co-respondent, 
the respondent did not appear, and the jury 
found a verdict against the co-respondent with 
50Z. damages ; the issue of the wife’s adultery 
being for the court, the court found that she had 
not committed adultery, the connection having 
been against her will, and dismissed the petition, 
but gave judgment against the co-respondent for 
the clainaees and costs. Long v. Long, 60 L. J., 
F. 27 ; 15 P. D. 218. 

Petitioner and Co-Respondent charged with 
Collusion— Queen’s Proctor.] — Where a decree of 
dissolution of marriage had been pronounced on 
a husband’s petition, and the queen’s proctor 
afterwards intervened and charged both the 
petitioner and co-respondent with collusion and 
conspiracy, the court, having found all the issues 
in favour of the queen’s proctor, condemned the 
co-respondent in the costs of the queen’s 
proctor’s intervention, although the co-re- 
spondent did not appear upon such intervention. 
Blackhall v. Blackhill (13 P. I). 94) dis- 
tinguished. TajJlin v. Taplln, 60 L. J., P. 88 ; 
[1891] P. 283 ; 64 L. T. 870. 

Order for Payment — “Pinal Judgment”— 
Decree for Dissolution of Marriage.]— After a 
decree for a dissolution of marriage an order 
made by the court upon the co-respondent to 
pay the petitioner’s costs is not a final judg- 
ment ” within sub-s. 1 (V/) of s. 4 of the Bank- 
ruptcy Act, 1883 ; a bankruptcy notice cannot 
therefore be issued against the co-respondent in 
respect of such an order. Bale, Ex ^arte, 
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JBmstead, In, re, 62 L. J., Q. B. 207 ; [1893] 1 
Q. B. 199 ; 4 R. 146 : 68 L. T. 31 ; 41 W. R. 452 ; 
9 Morrell, 319-~G. A. 

Death, of Co-Eespoudeat before Paymeat — 
Petitioaer appoiated Receiver.] — In a petition 
by a husband for divorce, a decree absolute had 
been pronounced and the co-respondent con- 
demned in the costs of the petition. An arrange- 
ment was subsequently made by which the co- 
respondent undertook to pay the amount of the 
costs by instalments ; but he died intestate 
before the whole of such instalments had been 
paid. Immediately after his death an order was 
made restraining his widow from dealing with 
his estate. The court, under Ord. XVII., r. 4, 
and Ord. XLIL, r. 28, appointed the petitioner 
receiver of the co- respondents estate, but 
directed that the order should not be drawn up 
fbr a week, in order that the widow of the co- 
respondent might decide whether she would take 
out administration anti give security for the 
debt. Waddell v. Waddell. L. J., P. 110; 
[1892] P. 226 ; 67 L. T. 389. 

What Costs.] — On a petition for dissolution of 
marriage the court, if the adultery is proved, has 
power to order all the costs of the proceedings to 
be paid, by the co-respondent, although the court 
does not decree dissolution of the marriage. 
Fornter v. Forster and Berr/df/e, In re, 3 8w. tk 
Tr. 144: 10 Jur. (n.s.) 254. 

The question of costs is in the discretion of 
the court in the circumstances of each case ; and 
where the petitioner obtained a verdict, estab- 
lishing — first, the adnltery of tlie respondent and 
co-respondent ; secondly, the adultery of the 
respondent with a person, other than the co- 
respondent ; and, thirdly, the petitioner s inno- 
cence of the charge brouglat against him by the 
respondent — the judge, in the circumstances of 
the case, refused to condemn the co-respondent 
in costs other than those occasioned by the issue 
of adultery raised by his answer, and found 
against him. Codrlngton v. Codrt/Ufton and 
A nderson, 4 Sw. k Tr. 63 ; 34 L. J. Mat. 60 ; 11 
Jur. Cn.S.) 286 ; 13 W. R. .527. 

Intervention of Queen’s Proctor.] — As a general 
rule, when a dissolution of marriage is decreed 
on the ground of a wife’s adultery, the eo- 
rcspondent will be condemned in all the costs, 
as well those of the respondent as those of the 
petitioner. Evans v. Erans and Rohlnuon, 1 Sw. 
kTv. 328 ; 28 L. J., Mat. 136 ; 5 Jur. (N.S.) 606 ; 
7W.K. 181. 


Of Application to Deal with Settlements.] 

— A co-respondent is liable to costs of a success- 
ful application to deal with property under 
settlement, but if part of such an application 
fails, and the costs of that part can be separated 
from the other costs, they ought not to be thrown 
on the co-respondent. Stone v. Stone and Broion^ 
rigg, 10 L. T. 140. 

When a co-respondent is condemned in costs, 
he is liable for the costs of the petitioner andi 
respondent incurred in obtaining an alteration 
of a marriage settlement. CrUl v. Gill and, Hogg, 
10 L. T. 137. And other references, cols. 107, 
265. 

vi. Of Queenls Proctor and other hterveners . ! 

Entitled to, on proving Collusion.] — The right 
of the queen’s proctor to costs, under 23 & 24 
Viet. c. 144, s. 7, is confined to cases of collusion. 
Lautour v. Queen's Proctor, 10 H. L. Cas. 685 ; 
33 L. J.. Mat, 89 : 10 Jur. (N.s.) 325 ; 10 L. T. 
611 ; 12 W. R. 611. 

Though the queen’s proctor may fail to esta- 
blish a charge of collusion, the court will not 
order the costs to be paid by the cro\vn if tlie 
petitioner’s conduct has been such as to justify 
the intervention. Jessop v. Jessop, 2 Bw. ik Tr. 
301 ; 30 L. J., Mat. 193 : 7 Jnr. (N.S.) 609. 

The queen’s proctor intervened in a suit for 
dissolution of marriage and pleaded, charging 
the petitioner with adultery and collusion. The 
petitioner traversed Ijoth charges, but before the 
issues were tried moved the court to dismiss the 
petition. The queen’s proctor not consenting, 
the court i*ejected the motion on tlie ground that 
the queen's pi'octor would be entitled to his costs 
if he established collusion. Joyce v. Joyce, 33 
L. J., Mat. 200. 

Where the queen's proctor intervened and 
charged collusion, that material facts had not 
beeAbrought before the court, and that the peti- 
tioner had been guilty of adultery, and at the 
hearing established the first two charges and 
abandoned the last, the court refused to condemn 
the petitioner in costs, on the ground that he 
had been put to great expense in preparing to 
defend the charge of adultery. Barnes v. Barnes, 
and Grimwade, 37 L. J., Mat. 4 : L. R. 1 P. 505 ; 
T7L. T. 286; 16 W. R. 281. 

Pauper Petitioner.] — Costs will be given the 
queen’s proctor against an unsuccessful pauper 
petitioner. B7//A v. White, [1898] 1 P. 124. 

TTnsuccessful Intervention.] — On motion to 


At the hearing the adultery of the respondent make decree nisi absolute, the queen’s proctor 
with the co-respondent was proved, but as the intervened, but the court made the decree abso- 
adultery of the petitioner was also proved, the lute, and made no order as to the queen’s 
petition was dismissed, and an order made con- proctor’s costs. Cox v. Cox, 2 Sw. & Tr. 306 ; 30 
dernning the co-respondent in the costs incurred L. J., Mat. 255 ; 4 Ij. T. 450 ; 9 W. R. 924. 
by the petitioner in proving his adultery with The court has no power to condemn the 
the respondent : — Held, that this order comprised queen’s proctor in the costs of an unsuccessful 
all the expenses incidental to the filing and pro- intervention under 23 24 Viet. c. 114, s. 7. 

secution of the petition so far as they related to Wilson v. L. R. 1 P. 180 ; 14 L. T. 674 ; 

the adultery of the co-respondent. Baher v. 15 W. R. 22. S. P., Rogers v. Rogers, 31 L. J., 
Baker, 36 L. J., Mat. 119 : and see IJcchler v. P. 101; Gray v. Gray, 2 Sw. &Tr. 554; 31 L. J., 
.Heckler, 58 L. J., P. 27. P. S3 ; 6 L. T. 336 : 10 W. R. 863. 

Of Eirst Trial.]— A jury being unable to Not Appearing in Ms Official Capacity.]— 

agree, was discharged without giving a verdict, When the queen’s proctor does not intervene 
and a decree was pronounced, condemning the in his official capacity, but appears as f>ne ol 
co-respondent in costs, but the court refused to the public, the court has no authority to award 
include in these costs the costs of the first trial, to him his costs. Bowen y, Bowen and Evans, 
Wood V. Wood and Stanger, 37 L. J., Mat. 25 ; 3 Sw. & Tr. 530 ; 33 L. J., Mat. 129 ; 13 W, R. 
L.B.l P.467. 1109. 
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Hov provided for wKen Suit Abaudoaed.] — 

■When a decree nisi is pronounced, and upon the 
intervention of the queen’s proctor, the decree 
absolute is abandoned, and also the suit, and 
there is no answer by the petitioner to the 
queen’s proctor’s plea, or payment of the costs of 
the suit, the court will order it to be placed in 
the reserved list until payment of the queen’s 
proctor’s costs. CoUim v. Collins and Smith, 44 
L. T. 31. And see col. 892. 

Of other Interveners.] — ^After a decree nisi for 
a dissolution of marriage, affidavits were filed by 
a private individual, setting out facts to induce 
the court not to make the decree absolute. At 
the last moment the intervener withdrew^ his 
opposition, and the decree was made absolute : — 
Held, that the court has no power to condemn 
an intervener in the costs of his intervention. 
Vivia7i V. Vhian ami Waterford (^Marquis'), 
39 L. J., Mat. 54 ; L. E. 2 P. 100 ; 23 L. T. 267 ; 
18 W. R. 936. 

As to Payment out of Wife’s Costs Pending 
Intervention.] — See col. 965. 

vii. Other Matters relating thereto. 

Of Motions.] — The costs of a party’s appear- 
ance on a motion 'will not be aUowed if such 
appearance is unnecessary, although he may have 
received notice to appear from the opposite side. 
Frehnit v. Frebout and Penny, 30 L. J., Mat. 214. 

When two separate motions 'w^ere made on the 
same day for an attachment against a husband, 
the one for non-payment of costs, and the other 
for non-payment of alimony, the court in grant- 
ing an attachment, allowed the costs of only one 
motion. Watts v. Watts, 4 Sw. k Tr. 274 : 31 
L. J., Mat. 29. 

When an order for particulars of charges of 
adultery is obtained upon motion in court in- 
stead of by summons in chambers, the extra costs 
thus occasioned will not be allowed. Higgs v. 
Higgs and Hmhins. 32 L. J., P. 64 ; 11 W. R. 
1.54. 

Review of Taxation.]— The proper mode of 
reviewing a taxation of costs is by moving for 
a rule to show cause why the taxation should 
not be reviewed, and not by act on petition. 
Dlchens v. Diehens, 28 L. J., Mat. 04. 

The court will not interfere with the discretion 
of the registrar in respect of particular items 
allowed or disallowed on taxation, unless it can 
be shown that the taxation proceeded on an 
erroneous principle. Coohe v. Coohe, 3 Sw. k Tr. 
374 ; 33 L. J., Mat. 79 ; 10 L. T. 141. 

Remedy for Costs.] — The provisions, relating 
to costs, maintained in the Matrimonial Causes 
Acts, 18.57 and 1858, and the Rules of Court, 
1866, made under tliose acts, provide a remedy 
for the recovery of costs concurrently with, and 
not in substitution for, the provisions of the 
common law. OUaioay v. Hainilton, 47 L. J., 
C. P. 725 ; 3 C. P. H. 393 ; 38 L. T. 925 ; 26 
W. B, 783— C. A. 

Enforcing Payment— Death of Petitioner.]— ^ 

After a decree absolute had been made for a 
dissolution of his marriage with his wife, to- 
gether with an order for costs against the co- 
respondent, but before such costs had been taxed, 
the husband died Held, that his representative 


was entitled, under 33 & 34 Viet. c. 28, s. 19, to 
enforce such order for costs against the co-respon- 
dent. IlawJiS V. Hawlis or Hawhes v. HawKes 
and Fenwioh, 45 L. J., P. 41 ; 1 P. D. 137 ; 34 
L.T. 659 ; 24 W. R. 489. 

By Attachment.] — ^An omission to indorse on 
a writ of attachment for non-payment of costs 
the amount of the costs, is a mere irregularity, 
which will be waived "by delay in applying to 
the court to set aside the writ. Pearson v. 
Pearson, 2 Sw. & Tr. 546 ; 31 L. J., Mat. 102 ; 
8 Jur. (N.S.) 158 ; 5 L. T. 772 ; 10 W. R. 410. 

The court will not grant an attachment for 
non-payment of costs unless the original order 
for payment has been served upon the party 
liable by showing the same to him. Davies v. 
Davies and Dalhy, 3 Sw. k Tr. 437; 31 L. J., Mat. 
104 ; 6 L. T. 163*; 10 W. R. 447. S. P., Parr 
V. Parr and White, 32 L. J., Mat. 90 ; 11 W. R. 
550. 

“Where an original order has been filed in the 
registry, the court, upon an affidavit of facts, will 
direct it to be delivered out for the purpose of 
service. lb. 

The court granted an attachment for non-pay- 
ment of costs, after substituted service of the 
order for payment. Miller v. Miller and Hicks, 
31 L. J., Mat. 165. 

An attachment will not be granted‘for non- 
payment of costs pursuant to an order, unless a 
copy of the order is annexed to the affidavit of 
service. Busby v. Busby, 2 S. k T. 383 ; 30 L. J., 
Mat. 172 ; 5 L‘. T. 137. 

After a decree for dissolution of marriage with 
costs against the co-respondent, and an order for 
the payment of such costs, an attachment was 
issued against the co-respondent for non-pay- 
ment. The person "vyho had been cited and served 
with the process and notices as the co-respondent 
throughout the suit, moved to set aside the at- 
tachment on the ground that his surname was 
misspelt, and one of his Christian names omitted 
in the citation, and process, and notices : — ^Held, 
that the co-respondent having taken no step to 
set the mistake right in the course of the suit, 
could not at the last moment take advantage of 
it to invalidate the proceedings, and that the 
order for an attachment must stand. Churchill 
V. Churchill and Abbott, 37 L. J., Mat. 41 ; L. R. 
1 P. 485 ; 17 L. T. 619. 

Cross-examination as to Means.] — In a 

husband’s suit for divorce, where the wife in her 
answer also prayed for a dissolution of the mar- 
riage, the husband had been ordered to deposit in 
the registry, or to give security for, 80Z.^ to cover 
the wife’s costs of the hearing. On his neglecting 
to comply with the order, the court declined to 
issue a writ of attachment against him, but 
ordered him to attend to be cross-examined as to 
his means. Sullivan v. Sullivan, Leliay, Madden 
and Slaney, 33 L. T. 706. 

— - Barty already in Custody.]— Where a 
party is in custody under an attachment for 
non-payment of costs, and it is desired to charge 
a second attachment, the court, in accordance with 
the practice of the court of chancery, will, upon 
motion, direct a writ of habeas to issue to the 
person having custody of the party ; and, on the 
appearance of such party, he will be charged with 
the second attachment. Dickeyis v. Dickens, 2 
Sw. k Tr. 521 ; 31 L. J., Mat. 59 ; 6 L. T. 659 ; 
10W.R.810. 
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Enforcing Decree against Married 

Women.] — Where the court had condemned ; 
defendants in costs and had made an order upon ; 
them for the payment, it refused to direct an ; 
attachment to issue against them for non-com- - 
pliance with that order, on their stating that 
they were married women and had no separate 
property. Ilm'rUx. Bradbury , 2 Sw. &;Tr. 459; , 
81 L. J., Mat. 86 ; 6 L. T. 168 ; 10 W. R. 447. 

By Ca. Sa.]— The court has no power to direct . 
a ca. sa. to issue for costs, a ca. sa. not being a 
process used in the court of chancery. Ilearne 
T. Hearne, 29 L. J., Mat. 158, n. 

By Seq[uestration.] — A sequestration having ' 
been issued against the estate of M., who was a 
plaintiff in an action in which he had recovered 
65Z. 5,s\ and costs, the court ordered the solicitor 
for the defendant in that action to pay that sum 
into the registry, not to be paid out until further 
order ; the solicitor to have notice of any appli- 
cation respecting it, so that he might enforce his 
lien for an\' extra costs to which he might be en- 
titled, and to be indemnified against costs which 
he might incur in enforcing his lien beyond the 
amount of the fund. 3Iu/itY. Mimt, 2 Sw. & Tr. 
661 ; 31 L. J., Mat. 134 : 7 L. T. 438. 

By other Means.] — Where a party to a suit I 
had failed to obey an order for the payment of 
costs, the court will not upon his application 
give judgment until the costs are paid, or a 
valid reason for their non-payment given. 
Chichester v. 3rure, 32 L. J., Mat. 120 ; 11 W. E. 
686 . 

In taxing costs incurred by a wife in a pro- 
ceeding against her husband, the registrar will 
satisfy himself whether the attorney for the wife 
had or had not reasonable grounds for bringing i 
the several matters pleaded before the court. If j 
he had, he will be allowed all proper costs of 
proving such matters, even although the decision 
of the court on some of them may be against the 
wife. Allen v. Allen and B^irey^ 2 Sw. k Tr. 
107 ; 30 L. J., Mat. 9 ; 7 Jur. (N.S.) 103 ; 3 L. T. 
480 ; 9 W. E. 389. 

The principle of taxation of costs in matri- 
monial suits is as between party and party, but 
not as between party and party in the common 
law courts. The costs of issues found against the 
wife will not be allowed her unless they have been 
vexatiouslv and improperly put upon the record. 
Ih, 

The number of witnesses whose expenses are to 
be allowed, is a question for the discretion of the 
registrar, who should allow the expenses of such 
as there was reasonable ground for calling or 
subpoenaing. Ih. 

The reasonable expenses of journeys and in- 
quiries taken and instituted for the purpose of 
procuring information should also be allowed. 
Ih. 

Eor further Time to Answer.] — Costs of an 
application for further time to answer on behalf 
of a wife will, as a general rule, not be taxed 
against the husband. Nor costs of a motion for 
the husband to attend and be examined on the 
wife’s petition for alimony, and his answer on 
oath thereto, where the result of his examination 
is to establish the truth of his answer on oath. 
Harding w Harding and Lanee, 2 Sw. & Tr. 549; 
31 L. J., Mat, 76 ; 6 L. T. 692 ; 10 W. E. 
811, 


Special Jury.]^ — Semble, that when, upon the 
application of a wdfe, a cause is tried by a special 
jury, the court may, in its discretion, refuse to 
allow the wife the costs of the special jury. 
Scott V. Scott.^ 32 L. J., Mat. 40. 

Eor farther Particulars.] — Costs of an unsuc- 
cessful opposition by a wife to a motion for fur- 
ther particulars of the charges in her petition for 
dissolution of marriage against her husband will 
not be allowed her. Hepworth v. Heymorth^ S^} 
L. J., Mat. 253. 

Previous to Commeucemeut of Suit — Profes- 
sional Attendances.] — An order having been 
made, during the progress of a suit for judicial 
separation by a wife, that her costs should be 
taxed, as against the husband, the registrar dis- 
allowed, first, all charges incurred previously to 
the commencement of the suit ; and secondly, 
charges for attendances by the solicitor on her 
father, alleged to have been necessary in conse- 
quence of her illness : — Held, that this taxation 
was right, inasmuch as by the practice of the 
ecclesiastical courts charges incurred before the 
commencement of the proceedings and atten- 
dances of a proctor, unless on his client person- 
ally, were never allowed as between party and 
party. iJiekens v. Bieliens^ 2 Sw. & Tr. 103 ; 28 
L. Jl, Mat. 94. 

Counsel’s Eees.] — Term refresher fees will be 
allowed. Stoat e v, Stoate, 30 L. J., Mat. 214. 

The fee of counsel for advising on the suffi- 
ciency of an answer, which is special, and not a 
mere traverse of the allegations in a wife’s peti- 
tion, will be allowed. Ilejiujortli v. Hej) worth., 
30 L. J., Mat. 253. 

When an application is made in court which 
might have been made in chambers, the applicant, 

I if successful, is only entitled to such costs as 
would have been incurred in chambers. Higgs 
V. Higgs and Hogdiins. 32 L. J,, Mat. 64 ; 11 W. 
E. 154! 

Husband not Appearing.] — In a suit for dis- 
solution of marriage, the husband, having no de- 
fence, did not enter an appearance, and a decree 
nisi w'as made against him. The court gave him 
permission to attend before the registrar on the 
taxation of his wife’s costs. Letts v. Letts^ L. E. 

2 P. 16. 

Poverty of Husband.] — The court will make an 
order for the taxation and payment of a wife’s 
costs against the husband, notwithstanding his 
apparent inability to pay them. Ward v. Ward., 
1 Sw. k Tr. 484 ; 29 L. J., Mat. 17. 

The inability of a husband to deposit in the 
registry, or give security for a sum of money to 
defray the wife’s costs of the hearing pursuant to 
order, is no ground for refusing an attachment 
against him for non-compliance with the order. 
Hepwortli v. Hepwortli^ 2 Sw. & Tr. 414; 31 L. J., 
Mat. 18 ; 5 L. T. 365 ; 10 W. E. 195. 

Subsequent Bankruptcy of Husband.] — 

Where an order was made that the suit be stayed 
until the wife’s costs were paid, the court held 
that the subsequent bankruptcy of the petitioner 
did not cancel or vacate it, and refused to allow 
the petition to be heard until the respondent was 
, put in a position to defend herself. Morris v. 
3Iorru and Morris., 15 L. T. 545. 


uiMn 





HUSBAND AND WIF'E— Divorce. 


To Wife’s Proctor.] — The court made an 
drder for payment of a wife’s costs to her 
proctor, in a suit for judicial separation. Thomas 
v.n(W.9,2Sw.&Tr.64; 2L.T.390; 8W.E.4^^^ 
A demand for payment of costs having been 
personally made on the respondent by a person 
on behalf of the petitioner’s proctor, a receipt for 
the costs, signed by the proctor, being at the same 
time shewn to the respondent, is sufficient to 
found an order for an attachment. Ih. 

Staying Proceedings for Non-Payment.] — 

A wife having obtained an order upon her hus- 
b.ind to pay to her or her attorney a certain 
amount of taxed costs, endeavoured to enforce 
such order by a fi. fa., but failed in recovering 
them. The court ordered the proceedings in the 
divorce suit to be stayed until the taxed costs had 
been paid by the husband, but would not extend 
the order to the expenses incurred in the suing 
out and execution of the h. fa. Keane v. Keane, 
42 L. J., Mat. 12 ; L. R. 3 P. 52 ; 27 L. T. 768 ; 21 
W. R. 248. 

When the husband is petitioner, and does 
not comply with an order to give security, the 
court will stay the suit. Ilepworth v. Hepworth, 
supra. 

Where a husband had paid a sum into the re- 
gistry to meet the wife’s costs of the hearing of 
the petition, and had died shortly before the time 
appointed for the hearing, the court made an 
order for the taxation of the costs incurred for 
the hearing by the wife’s solicitors, and the pay- 
ment to them of such taxed costs out of the fund 
in the registry, with leave to the solicitors of the 
husband’s executor to attend the taxation. Hall 
V. Hall, 3 & Tr. 390. 

A wife having established a good defence in 
law to her husband’s petition, will be entitled to 
have her costs taxed against him, though she may 
have omitted to take the precaution of having a 
sum of mone}' paid into coui’t, or securitj’ given 
to meet her costs of the hearing. Kllyatt v. Ell- 
yatt, Tuiflor and liaise, 3 Sw. cS: Tr. 504 : 88 L. J., 
Mat. 137 ; 10 Jur. (N.S.) 1035 ; 11 L. T. 44. 

Money paid into court by a husband petition- 
ing for a dissolution of marriage to meet his wife’s 
costs of the hearing, is primarily liable to the pay- 
ment of those costs when taxed, although the co- 
respondent may have been condemned in all the 
costs, including those of the wife. And the hus- 
band may be unable to obtain them from him. 
Eva ns v. Keans aJtd Jiohinson,! Sw. &;Tr. 328: 28 
L. J., Mat. 136 ; 5 Jur. (K.S.) 606 ; 7 W. R. 181. 

In a suit by a wife for judicial separation, an 
application was made for an order for the paj^- 
ment by the respondent of the petitioner’s taxed 
costs, incurred previously to the hearing, to her 
attorney. Affidavits were filed showing that the 
petitioner had been living in open adultery for 
several years before the petition was filed, and up 
to the date of the petition. The court, having 
reason to believe that the suit was not instituted 
bona fide, but for the purpose of obtaining costs 
from the husband, refused to make the usual 
order for the payment of costs to the petitioner’s 
attorney, but directed that they should he paid 
into the registry to abide the event of the hear- 
Rogen v. Rogers^ 4 Sw. k Tr. 82; 34 L. J., 
87 12 L. T. 236 ; 13 W. R. 546. 

Where there were cross-suits and the marriage 
was dissolved on the ground of the wife’s adultery, 
the court held that the husband was not liable 
for the costs of the wife in her suit, inasmuch as 
she had not taken the ordinary steps to get them 


taxed previously to the final determination that 
she had been guilty of adultery. Bolt y. Rolt, B 
Sw. k Tr. 604 ; 34‘'L. J., Mat. 51. 

The decree pronouncing her guilty of adul- 
tery should be pleaded to entitle the court to 
take notice of it. Ih. 

In a suit by a husband for dissolution of mar- 
riage, a jury found that the wife had committed 
adulter}'. On a new trial, granted on the ground 
of surprise, the wife succeeded. The court being 
of opinion that the case was trumped up by the 
husband, condemned him in the wife’s costs of 
both trials, and also in the costs of the rule for a 
new trial. JVicJwlsnn v. Klcliolson and Ratcll'ffe.) 
33 L. J., Mat. 114. 

In a suit by a wife for judicial separation on 
the ground o*f cruelty and incestuons adultery, 
the court being of opinion that there was no 
pretence for the charge, upon dismissing the 
petition refused to allow the wife her costs of 
the hearing, although security for them had 
been given. Junes v. Jones^ 41 L. J., Mat. 21 ; 
L. R.’‘2 P. 388 ; 25 L. T. 856 ; 20 W, R. 303. 
Affirmed on appeal, 41 L. J., Mat. 53 : 26 L. T. 
106 ; 20 W. R. 449. 

Eresh Adultery.] — Non-payment 

of the costs of a suit for dissolution of mar- 
riage, in which the husband, the petitioner, 
has failed, is not a ground for staying proceed- 
ings in a sidt by ''him for dissolution on the 
ground of fresh adulterv. Yeutman v. Yeatnam 
and Ilunmell, 39 L. J ., Mat. 37 ; 21 L. T. 647 ; 
18 W. E. 232. 

Where Part Allowed.] — In a suit for dissolu- 
tion of marriage the wife, before the hearing, 
obtained the usual order for the taxation 
of the costs. The registrar made an ap- 
pointment and found that her taxed costs, up 
to the date of the order, amounted, to 9/. lU*. 6<^., 
and that 90?. would be a reasonable sum to be 
paid into the registiy to cover her cc>sts of the 
hearing, but he declined to make his report to 
that efi'ect, as the petitioner's solicitor was not 
present, and he made a second appointment. In 
the interim the cause was heard, and the wife 
failed in the suit : — Pleld, that she was not en- 
titled to the costs incurred before the date of the 
order, nor to the costs of the hearing. Gough v. 
Govgh and Ragnion, 33 L. J., Mat. 136. 

At the hearing of a wife’s petition for a dissolu- 
tion of ijiarriage, it was proved that the husband 
had committed adultery, that such adultery had 
been condoned, but that the light of the wife to 
complain was revived by subsequent cruelty. 
After the verdict was given, the wife elected to 
take a decree for ] udicial separation only, which 
was made, with costs generally against the hus- 
band. The wife was the only witness produced 
to prove the charge of cruelty. The court refused 
to order the registrar tu review his taxation of 
costs, by disallowing all the charges therein as to 
the proof of adultery, but ordered that any costs 
consequent upon the wife's evidence, which 
would not have been admitted if she had prayed 
in the first instance for a judicial separation, 
should be struck out. Rent v. Rent, 35 L. J., 
Mat. 61 ; L. R. 1 P. 125 ; 14 L. T. 137'; 14 W. R. 
544. 

Suit for Nullity.] — The wife’s costs of the 
hearing of a suit of nullity, instituted by her on 
the ground of the husband’s impotence, were 
ordered to be paid by the husband to the extent 
of the sum for which he had deposited security 
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in the registry, although the petition was dis- 
missed. Tai'e/iar, f. Q. ZJitcIiJield v. Ditchfield, 35 
L. J., P. 51 ; L. E. 1 P. 127 ; 12 Jur. (N.k) 344 ; 
14 L. T. 227. 


— Instituted hy Pather.] — In a suit of 
nullity of marriage, instituted by the father 
against the husband and wife, the wife is not en- 
titled to have her costs de die in diem taxed 
against the petitioner. Wells v. Wells mid 
Cottmn, f. c. Wells. ^ Sw. & Tr. 364 : 33 L. J., 
Mat. 72 ; 10 Jur. (n.s.) 444 ; 10 L. T. 138; 12 
W. E. 672. 


a mensa et thoro was thereupon pronounced by 
that court,” was no answer to an action by the 
trustee for arrears of the annuity. Jee v. Thur~ 
low. 4 D. & E. 11 ; 2 B. & C. 547 ; 2 L. J. (o.s.) 
K. B. 81 ; 26 E. E. 453. 


Suit Instituted by (juardian.] — A guar- 1 
dian who institutes a suit on behalf of an infant j 
hpband for dissolution of marriage by reason of 
his wife’s adultery will be ordered to pay into 
the registry, or give security for a sum to meet 
the wife’s costs of the hearing. Beacmi v. 
JBeamn. 2 Sw. k Tr. 652 : 31 L. J., Mat. 166 ; 8 
Jur. (N.S.) 769 ; 7 L. T. 435. 


Ho Covenant not to Sue or to Condone — Ju- 
dicial Separation.] — In a suit by the husband for 
dissolution on the ground of his wife’s adultery, 
the wife in her answer made a counter-charge of 
desertion, and prayed for a judicial separation. 
It appeared that the husband left his wife in 
November, 1884, and in January, 1887, a deed 
was executed by which the wife agreed to live 
apart from her husband, but there was no cove- 
nant not to sue and no agreement to condone 
past ofEeiices. The jury found all the issues in 
favour of the wife : — Held, that the deed was 
not a bar to the wife’s remedy, and that she was 
entitled to a decree of judicial separation. 
Moore v. Moore. 56 L. J.. P.‘ 104 ; 12 P. D. 193 ; 
57 L. T. 568 ; 36 W. E. 110 ; 51 J. P. 632. 


“ Costs of Suits.” — On a compromise, “ costs of 
suit” held not to include costs of execution of a 
separation deed part of the compromise. Lam 
caster v. Lancaster, col. 929. 


in. SEPAEATION DEEDS. 


1. Talidity of Stipulations Generally. 


Agreement to Live Separately.] — An agree- 
ment by husband and wife to live separately is 
not contrary to public policy and may be 
specifically enforced whether executory or exe- 
cuted. V. Wilson^ 1 H. L. Cas. 538 ; 12 

Jur. 467. But see 5 H. L. Cas. 40 ; 23 L. J., Ch. 
697. Besa nt v. 48 L. J., Ch. 497 ; 12 

Ch. D. 605 ; 40 L. T. 445. IIuM v. Emit, 31 L. J., 
Ch. 161; 8 Jur. (N.S.) 85; 5 L. T. 778: 10 W. E. 215. 

The husband cannot set up adultery' to avoid 
such agreement. Sclioley v. Croodmari^ 8 Moore. 
350 ; 1 Car. & P. 36. 

An agreement between a husband and the 
father of his wife, on her behalf, executed also 
by the wife, that the husband and wife should 
live apart, and that the husband should execute, 
when required, a deed of separation, to contain all 
usual and proper clauses, and also to secure 40b 
a year for the maintenance of his wife and child, 
decreed to be specifically perfornied. Gihhs v. 
Bardlnq, 38 L. J., Ch. 604 ; L. E. 8 Eq, 490 ; 21 
L. T. 322 ; 17 W. E. 1093. 

By an indenture betw^een husband and wife of 
the first and second parts, and a trustee for the 
wife, of the third, reciting that unhappy differ- 
ences had arisen between the husband and wife, 
and that they had mutually agreed to live sepa- 
rate, and the husband covenanted to pay an 
annuity during so much of the white’s life as he 
should live, in full satisfaction of her support 
and maintenance, and of all alimony whatso- 
ever, and that he waiuld not, at any time there- 
after, s^^e her for the restitution of conjugal 
rights ; and the trustee covenanted that the wife ^ 
should release her husband’s real and personal 
estate from all claims for jointure, dower, or 
thirds, and that he would indemnify the husband 
from debts incurred by the wife after separation : 
—Held, that such indenture was valid, and that 
a plea by the husband, “that the wife had insti- 
tuted a suit in the ecclesiastical court for resti- 
tution of conjugal rights, in which cause he had 
put in an allegation and certain exhibits, charging 
her with adultery, and that a decree of divorce 


Covenant in Case of Future Separation.] — A 

covenant by a husband, to pay to trustees a cer- 
tain annual sum by w'ay of separate maintenance 
for his wife in case of their future separation, 
with the consent of such trustees, or their exe- 
cutors, is valid. Bouiney (^Lord) v. Chambers, 2 
East, 283. 

A settlement coutaiiiing a provision for future 
separation is uuly void so far as relates to that 
provisiem. Mcrriia.'eatker v. Jones., 4 Giif. 499 ; 
10 Jur. (N.S.) 290' ; 10 L. T. 62 ; 12 W. R. 524. 

By articles before marriage a husband cove- 
nanted to settle an annuity on the wife after 
marriage, to be paid in the event of his death, 
or any separation taking place : — Held, that 
such a covenant wvas contrary to i>ublic policy 
and morality, and could not l)e enforced by 
a court of equity. Cod' sedge v. Codisedge, 14 
Sim. 244 ; 13 L. J., Ch. 384 ; 8 Jur. <>59, 935. See 
Vanderguclit v. Be Blaguiere., 5 Mylne & C. 229. 

By an ante-nuptial settlement, the father of 
the husband conveyed freehold hereditaments to 
the use of trustees, ditring the life of the 
wife, for her separate use, subject to a proviso, 
whereby it was declared that if a separation 
should take place by reason of any disagreement 
between the husband and wife, or otherwise, the 
rents should, from the time of such separation, 
during the joint lives of the husband and wife, 
be panil to the husband : — Held, that the proviso 
w’as in the nature of a condition, and not of a 
limitation ; and that it w'as void, as being con- 
trarvto public poliev. Cartwrightx. Chrtwriqlit, 
3 De G. M, & G. 982 ; 22 L. J., Ch. 841 ; 17 Jur. 
584 ; 1 W. E. 245. 

Any agreement made, before or after marriage, 
which contemplates a voluntary separation of 
husband and wife, is void, as contrary to the 
policy of the law. Anon.., 3 Kay k J. 382. 

By an ante-nuptial settlement., property of the 
husband wms limited, during the joint lives of 
himself and the wife, “ if she should so long 
continue to live with him, and should not 
live separate aiid apart from him through 
any fault of her own,” in trust for the 
separate use of the wife, without power of antici- 
pation ; and after the decease of either, “ or in 
the event of the wife living separate and apart 
from her husband through any such fault,” for 
the survivor, or for the husband, as the case 
might be ; and after the death of the survivor, 
“or in the event of the wdfe living separate and 
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apart from her husband through any such fault i 
as aforesaid ” for the children of the marriage : — 
Held, that the limitations over upon the separa- 
tion of the wife and husband were void, as con- 
trary to the policy of the law, for such a limita- 
tion in favour of the husband, if valid, would be 
a direct inducement to permit a state of separa- 
tion, capriciously commenced by the wife, to con- 
tinue. Ib. 

A deed by which a husband makes a provision 
for his wife in case of a future separation is 
radically defective. Proctei' v. Bobmson, 35 
Beav. 329. S. C., on appeal, 15 W. R. 138. 

A proviso annexed to the grant of an annuity 
for its cesser on the annuitant, a married man, 
living apart from his wife, is void. Niclioll v. 
Jones ^ 36 L. J., Ch. 554. 

A promise to pay money if the promisee 
will execute a deed of separation between 
himself and his wife, if not void for illegality 
of consideration. Jones v. TFc/vYe, 4 Man. & (4. 
1104 ; 5 Scott (N.E.) 951 ; 9 Cl. & F. 88 ; 6 Jur. 
053. 


and that the two younger children (who were 
respectively under the age of seven) should re- 
main in the custody of the wife : — Held, that 
the husband was not entitled to make or retain 
copies of the journals, diaries, and memoranda 
covenanted to be delivered up. Ih. 

Held, also, that having regard to the evidence 
with respect to the husband’s misconduct, the 
covenants with respect to the holidays of the 
two elder children were reasonable and proper, 
and would be enforced by the court, even if the 
covenant as to the custody of the younger 
children was not legal, as to which, however, 
the court expressed no opinion. Ib. 


Ko subsequent Separation.] — Where a deed 
was made between husband, wife, and a trustee, 
providing a separate maintenance for the wife, 
and purporting to be made in contemplation 
of an immediate separation ; but, in fact, no 
separation then took place nor was intended 
to take place at that time : — Held, that the 
deed was void. Ilindley v. Westmeath (^Marquis'), 
6 B. & C. 200 ; 9 D. & R. 351 ; 5 L. J. (O.S.) K. B. 
115 ; 30 R. R. 290. 

By a deed, which recited that B. and his wife 
had agreed to live apart from each other during 
the remainder of their lives “ upon the terms and 
conditions thereinafter contained,” he covenanted 
with trustees to allow his wife to live separately, 
and settled a sum of money upon trust for his wife 
for her life, and for their children after her 
death, with a proviso that if he and his wife 
should afterwards agree by writing under their 
hands, attested by two witnesses, to cohabit 
together, the income of the trust fund should 
be paid to him during such cohabitation, and the 
trustees covenanted to indemnify him against 
his wife’s acts and engagements. Ko separa- 
tion took place betw'een them : — Held, that 
the deed wns a separation deed, and not a 
voluntary settlement, and that as no separation 
took place, it was wholly void. Bindley v. 
MuMoney, L. R. 7 Eq. 343 ; 20 L. T. 263 ; 17 
W. R. 510. 


Between Husband and Deceased Wife’s Sister.] 

— By a deed purporting to be a deed of separa- 
tion between a man and his deceased wife’s 
sister, the man covenanted with the trustees to 
pay to the woman, during the joint lives of him- 
self and her, an annuity of 40?. per annum, and 
the trustees covenanted with the man to indem- 
nify him against all the future debts and liabili- 
ties of the woman. The deed also contained a 
proviso that if the parties should live together 
again, the deed should become void. The man 
became bankrupt : — Held, that, inasmuch as the 
man and woman could never legally be married, 
the deed was in effect a common annuity deed, 
and the trustees were entitled to prove for the 
value of it under the Bankruptcy Act, 1869, s. 31. 
Naden^ Ex paj'te., Wood., In -re., 43 L. J., Bk. 
121 ; L. R. 9 Ch. 670 ; 30 L. T. 743 ; 22 W. R. 
936. 


Illegal and Legal Covenants can be Separated.] 

— A court of equity will enforce a legal and 
proper covenant in a separation deed although 
other covenants in the deed may be illegal. 
Himilton v. Hector, L. R. 13 Eq. 511. 

By a separation deed, made after the wife had 
instituted proceedings in the divorce court for 
divorce and the custody of her children, the 
husband covenanted to deliver up forthwith to 
his wife all her journals, diaries, and private 
correspondence and memoranda ; that the two 
elder children of the marriage should remain 
at such schools in England as the husband, or 
such schools elsewhere as he with the consent of 
the wnfe, should direct ; that he and his wife 
should each have access to them at all reasonable 
and convenient times, subject to the regulations 
of the schools ; and that their holidays should 
be passed by them at such places and in such 
manner as the trustees of the deed should direct ; 


Eeturn to Cohabitation — Bankruptcy. ] — A 

wife was entitled at the time of her marriage to 
a sum of money secured by the promissory note 
of her brother. A deed of separation between 
her and her husband was executed, in which her 
brother covenanted that he w'ould hold the money 
upon trust for the wife and husband successively 
for life and then for the child of the marriage. 
The husband and wife, after separation, returned 
to cohabitation, and the husband became bank- 
rupt : — Held, that as the deed contained provi- 
sions beyond the purview of a mere separation 
deed, it could be supported as a valid settlement, 
and that the brother, having by the deed made 
himself a trustee of the legal debt, it became 
subject to the wife’s equity to a settlement. 
Bnjfles V. Alston, 44 L. J., Ch. 308 ; L. R. 19 Eq. 
539 ; 32 L. T. 236 ; 23 W. R. 465. See coL 
1003. 


Covenant not to Commence or Prosecute Pro- 
ceedings — Prior Adultery of Wife— Subsequent 
Adultery by Husband.] — A separation deed con- 
tained a clause, “No proceedings shall be com- 
menced or prosecuted by or on behalf of either 
party against the other in respect of any cause 
of complaint which now exists or which has- 
arisen before the date of these presents.” Prior 
to the execution of the deed it was known that 
the wife had committed adultery. Subsequently 
the husband committed adultery, and the wife 
filed her petition for a judicial separation : — 
Held, that the wife's prior adultery was a bar 
to the court granting her the relief prayed for, 
and that the husband was not precluded by the 
covenant from pleading it, as he he was not 
thereby “commencing or prosecuting” proceed- 
ings. Bose Y. Bose (8 P. D. 98) considered. 
6?ooch V. Gooch, m L. J., P. 73 ; [1893] P. 99 ; 
1 R, 516 ; 68 L. T. 462 ; 41 W. R. 655. 
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Covenant Sufficient to support Deed.] — A 

covenant to indemnify a husband against his 
wife’s debts is not the only consideration that 
will support articles of separation : a covenant to 
put an end to a suit against the husband in the 
ecclesiastical court, or to pay him an annuity, or 
to pay his existing debts, is sufficient. Wilson 
V. WilS()?i, 14 Sim. 405 ; 14 L. J., Ch. 204 ; 9 Jur. 
148. Affirmed in the house of lords, 1 H. L. 
Cas. 538 ; 12 Jur. 467. Disapproved in, S. 6’., 5 
H. L. Cas. 40 ; 23 L. J., Ch. 697. Arid see cols. 
987, 988. 

Covenant not to Visit Wife.] — A separation 
deed in which the husband covenants with a 
surety that he will not visit the wife without the 
surety’s consent, does not contemplate reconcilia- 
tion and subsequent separation, so as to be void 
as being contrarv to public policy. Webster v. 
Webster, 4 De gI M. & G. 437 ; 22^ L. J., Ch. 837 ; 

1 W. R. 509. 

Husband to have Benefit of Wife’s Establish- 
ment.] — A wife having instituted a suit against 
her husband for a divorce, an arrangement was 
come to, and the husband executed a deed, by 
which he assigned a house to trustees to permit 
the wife to enjoy it and accommodate herself 
and children ; and an income of 4,000Z. a year 
was also provided for her separate use, to keep 
up the establishment for herself and children, 

“ upon such a scale and regulated in such a 
manner as she should think fit,” and the surplus 
was to be repaid to the husband. The deed pro- 
vided, that so long as the husband should be 
desirous to reside in the house, “ and to conform 
to the spirit and intention of the deed, and to 
partake of the benefit of the establishment to be 
kept up therein by the wife, he should be at 
liberty so to do.” The suit was discontinued, 
and the husband partook of the establishment : — 
Held, first, that the deed was not void on any 
ground of public policy ; secondly, that being a 
family arrangement and a compromise of dis- 
puted rights, there was a sufficient consideration ; 
thirdly, that it was not void for uncertainty ; 
and, fourthly, that the court could enforce its 
due performance, both by the wife and the 
husband. Jodrell v. Jodrell, 9 Beav. 45 ; 15 L. 
J., Ch. 17. 

Obtained by Misrepresentation or Undue In- ! 
fluence,] — By a deed of three parts between | 
husband, wife, and trustee, reciting that differ- 
ences existed, and that the husband and wife 
had agreed to live separately, the husband cove- 
nanted to pay to the trustee an annuity for the 
separate maintenance of the wife. The trustee 
having sued the husband for arrears of the an- 
nuity, the latter pleaded that he was induced to 
make the deed by means of false and fraudulent 
misrepresentations made by the plaintiff to him, 
that is to say, by the plaintiff, before the making 
of the deed, falsely and fraudulently represent- 
ing to him that the wife was a virtuous woman, 
whereas in truth she was not a virtuous person, 
and that the plaintiff had carnally known her, 
and subsequently to the intermarriage of her and 
the defendant, and before the raaldng of the 
deed, which last-mentioned facts the plaintiff 
concealed from the defendant, and induced him 
to make the deed in order that the plaintiff 
might continue an adulterous intercourse with 
the wife. At the trial, the plea was found, and 
the verdict thereon entered for the defendant 
Held, on motion to enter judgment for the plain- 


tiff non obstante -veredicto, that although the 
plea did not show that the representations set 
out were necessarily fraudulent, it not being 
alleged that the plaintiff knew them to be false, 
or that he knew that the wife was the defen- 
dant’s wife at the time he had intercourse with 
her, yet it might be sustained as a general plea 
of fraud, which, after verdict, was a good answes* 
to the action. Evans v. Edmoyids, 13 C. B. 777 ; 

1 C. L. R. 653 ; 22 L. J., C. P. 211 ; 17 Jur. 883 ; 

1 W. R. 412. 

Held, also, that it was not necessary to allege 
that the wife, as cestui que trust, was a party to 
the fraud upon the defendant, as a court of law 
can only look to the legal rights of the parties to 
the deed. Ib. 

To an action by a trustee, on a deed of separa- 
tion between husband and wife for non-payment 
by the husband of the wife’s annuity, it is no 
defence on equitable grounds, that the husband 
and wife were induced to live apart by the undue 
influence, persuasion, and threats of the trustee, 
who unlawful^ harboured the wife : and that, 
at the time the deed of separation was executed, 
the wife was pregnant, of which fact she and 
the trustee kept the husband in ignorance, and 
thereby induced him to execute the deed ; and 
that he has always been willing to receive back 
and cohabit with his wife. Kendall v. Webster, 

1 H. & C. 440 ; 31 L. J., Ex. 492. 

Release of Reversionary life Interest — ^An- 
nuity — Beath of Husband — Election — Confirma- 
tion.] — A woman, married in 1873, covenanted 
in a separation deed that she would on the death 
of her husband release a reversionary life inte- 
rest expectant upon the death of her husband, to 
which she was entitled under her marriage set- 
tlement, and the husband provided for the pay- 
ment to his wife of an annuity, some instal- 
ments of which she received during his life. On 
the death of the husband : — Held, that the wife 
was not bound by the covenant, and that conse- 
quently, notwithstanding the receipt of the 
annuity, she had never been in a position to 
make an election. Earle v. Jarman, 64 L. J,, 
Ch. 779 ; [1895] 2 Ch. 419 ; 13 R. 610 ; 73 L. T. 
20 ; 43 W. R. 618. 

2. Peospective Separation. 

Agreement for, Void.] — Any agreement made 
before or after marriage, which contemplates a 
voluntary separation of husband and wife, is 
void, as contrary to the policy of the law. Anon., 
3 Kay & J. 382 ; Westmeath v. Salisbury, 5 Bli. 
(N.S.) 339 ; Westmeath v. Westmeath, 1 Dow, 
(N.S.) 519, and Brindley v. Mulloney. L. R. 7 
Eq. 343 ; 20 L. T. 263 ; 17 W. R. 510 ; Cochsedge 
V. Cochsedge, 5 Hare, 397, 432 n. ; Green v. 
Green, 5 Hare, 400 n. ; Vandergueht v. Be 
Blaquiere, 5 Myl. & C. 229 ; 3 Jur. 1116 ; Smith 
V. Smith, 18 Jur. 1021, 

A deed providing for prospective separation is 
invalid, and a separation deed being put an end 
to by a reconciliation, a clause to revive the 
provision for the wife is invalid, but a provision 
for her separate use, notwithstanding future 
reconciliations or separations, is good. Byrne 
V. Carew (Lord'), 13 Ir. Eq. R. 1. 

Condition or Limitation.] — By an ante-nuptial 
settlement, the father of the husband conveyed 
freehold hereditaments to the use of trustees, 
during the life of the wife, in trust for her sepa- 
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rate use subject to a proviso, whereby it was 
declared that if a separation should take place by 
reason of any disagreement between the husband 
and wife, or otherwise, the rents and profits 
should from the time of such separation, during 
the joint lives of the husband and wife, be paid 
to the husband : — Held, that the proviso was in 
the nature of a condition, and not of a limitation : 
and that it was void as being contrary to public 
policy. CartiurigJit v. CarUcrifilit, 3 De G. M. 
& G. 982 ; 22 L. 1, Ch. 841 ; 17 Jur. 584; 1 W, E. 
245. 

Extent of Invalidity.] — A settlement 

containing a provision for future separation is 
only voitf so far as relates to that provision. 
^lerryiveatlicr v. Jtynes. 4 GiU. 499 ; 10 Jur. 
(N.S,) 290 ; 10 L. T. 62 : 12 W. E. 524. And 
see 4 Giff. 509. 

A deed by which a husband makes a provision 
for his wife in case of a future separation is 
radically defective. Proctor v. Pohlnson, 35 
Beav. 329; 15 W. K. 138. 

Proviso for Cesser of Annuity on Separation.] 

—A proviso anne.xed to the grant of an annuity 
for its cesser on the annuitant, a married man, 
living apart from his wife, is void. Nicholl v. 
Jones, 36 L. J., Ch. 554. 


Apportionment of Annuity of Separation.] 

— By deed executed before marriage, it was 
agreed that if any separation should take place 
by the desire or at the instance of the wife, then 
the husband should receive the moiety of an 
annuity, which the wife was possessed of, and she 
should receive the other moiety, without the 
control of her hushand, but if such separation 
should take place at the instance or by the means 
of the hushand, then the wife shall receive the 
whole annuity. This is such an agreement as 
equity will support, and if the separation appears 
to be caused by the means of the husband, the 
wife shall ha\'e the whole aimuity during such 
separation. Iloarc Y.IIoarc, 2 Ridgw. P. C. 268. 


3. COKSIDERATION, GENERAL LEGALITY. 

Compromise of Indictment for Assault.] — 

Specific performance of agreement for separa- 
tion of hushand and wife, decreed, though 
agreement provided for compromises of indict- 
ment for assault. Elicorthy v. JPrd. 2 Sim. A S. 
372 ; 3 L. J. (o.s.) Ch. 190. See Wcdineath 
(AhrZ) V. Westmeath QChmritess). Jac. 126. 

All agreement by a husbaml in consideration 
of his wife waiving the further prosecution of an 
mdictment against him for an assault, to allow 
her an annuity by way of separate maintenance, 
is an illegal consideration though entered into 
with the sanction of the court iu which the 
mdictment was tried. Garth v. Earnshaw, 3 Y. 
h Coll. 584. 

Discontinuance of Nullity Suit.] — Articles of 
separation decreed to be specifically performed. 
A covenant to indemnify the husband against 
his wife’s debts is not the only consideration that 
will support such articles, A covenant to put 
an end to a suit against the husband in the 
ecclesiastical court, or to pay him an annuity, 
is sufficient. WiLmi v. Wilson, 14 Sim. 405 : 14 
L. J., Ch. 204 ; 9 Jur. 148. Affirmed 1 H, L. 
Cas.538; 12 Jur. 467. 

An agreement to put an end to a suit for 


nullity of marriage on the ground of impotency 
is not contrary to public policy. Ih. 

Support and Education of Children.] — Semble, 
though a deed of separation contains no more 
than a covenant on the part of the wife’s trustees 
that the wife shall provide support for and 
educate the children of the marriage, and that 
she shall not sue the husband for alimony or 
otherwise, still it is a deed for valuable con- 
sideration, and not voluntary. Kiami sf.llamth 
ton, 2 Dr. & Wal. 364 ; Ir. Eq. E. 56. 

Execution by Husband — Payment by Third 
Party.] — The execution of a deed of separation 
(already agreed upon and drawn up) by the 
husband is a legal consideration for an agree- 
ment by a third person to pay a sum of money 
to the husband towards the discharge of certain 
debts and expenses for which the husband was 
solely liable. Jones v. Waite, 9 Cl. A F. 101. 
Affirming 8 L. J.. Ex. 305 : 1 Bing, (n.c.) 65 il ; 
1 Scott, 730 ; 4 L. J., C. P. 184. 

4, Covenant of Indemnity. 

Covenant to Indemnify by Trustees, a con- 
sideration — Not necessary to Validity.] — On a 

deed of separation the trustees indemnifying the 
I husband against the wife’s future debts is a 
; valuable consideration, and takes the conveyance 
: out of the statute. Stephens v. Olive, 2 Bro. 
L C. C. 90, And see Worrall v, Jacobs, 3 Mer. 256. 

L A deed of separation between husband and 
i wife, containing no covenant on the part of a 
i trustee to indemnify the husband, or other 
I valuable consideration, is not on that account 
J void. Erampton v. Frampton, 4 Beav. 287 ; 5 
} Jnr. 980. And see Haworth v. Bostooli, 4 Y. & 
; C. 1 ; and Westmeath v. Westmeath, Jac. 126. 


Deed good against Husband, though not 
against Creditors.] — In a deed of separation 
purporting to be made on account of unhappy 
diffierences of temper, the husband covenanted 
with trustees of the wife to pay an annuity to 
her, but there was no covenant of indemnity to 
him against the wife’s debts : — Held, neverthe- 
less, that the covenant, though not good as 
against the creditors of the husband, was good 
against his estate. Clowjh v. Lamhert, 10 Sim. 
174 ; 3 Jur. 672. 

Conditional Covenant to Indemnify.] — By 

articles of separation the husband covenanted 
with his wife’s trustee to secure to her an 
aimuity of 1,OOOZ. on or. before a certain day, and 
the trustee covenanted with the husband that on 
the annuity being secured he would enter into a 
covenant to indemnify the husband against the 
wife’s debts ; — Held, that the latter covenant, 
though conditional, was sufficient to support the 
articles. Wellesl^ey v. Wellesley, 10 Sim. 256, 
And see 4 Myl. A C. 561 : 9 L. J. (N.S.) Ch. 21 ; 
4 Jur. 2. 

Covenant by Third Person.]-— Covenant by a 
third person to indemnify the husband against 
wife’s debts, a good consideration. Covqdton v. 
CoUison, 2 Bro. C. C. 377. 

Covenant by Wife restrained from anticipa- 
tion no consideration.] — A husband, upon a 
treaty for separation from his wife, agreed with 
a trustee to pay his wife an annuity fdr her 
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separate use, and also, during their separation, to 
permit their daughter, an infant, but now of age, 
to reside with, and be under the control of, and 
educated and supported by, her mother ; in 
consideration whereof the wife (who was entitled 
under her marriage settlement to property, 
settled to her separate use without power of 
anticipation) agreed with the trustee to in- 
demnify her husband in respect of any debt on 
her own account or on accoilnt of their daughter. 
The trustee declining to enforce payment of 
arrears of the annuity, or to act any longer as 
trustee : — Held, first, that this was a voluntary 
agreement on the part of the husband, no 
consitleration moving from the trustee by way of 
indemnity or otherwise, and the wife having no 
power to contract so as to bind property as to 
which, though settled to her separate use, she 
was restrained from anticipation. Walrond v. 
Wal)'(md, 1 Johns. IS ; 28 L. J.. Gh. 97 ; 4 Jur. 
(N.S.) 1099 ; 7 W. E. 88. 

! 

Abdication of Parental Buty by Husband.] — 

Besides the stipulation relative to the daughter 
being contrary to the policy of the law, senible, 
no action on the agreement would lie : and the 
circumstance of the daughter's having since 
attained her majority wouh] not affect the 
question. Ih. 

Jurisdiction of Court of Equity. ] — The spiritual 
court has exclusive cognisance of the rights and 
duties arising from the state of marriage : a 
court of equity, therefore, has no jurisdiction 
upon a contract for se|)aration between liusband 
and wife simply ; much less where it will affect 
a purchaser or creditor ; but the jurisdiction 
holds in special cases, as where a third party 
covenants to indemnify the husband against the 
wife’s debts, or a fortune accrues to the wife after 
separation, or the property is the subject of a 
trust. Legard v. Jolimim, 8 Ves, 352. 

Husband an Alien.] — The plaintih: married 
the defendant, an alien, and afterwards, by a 
deed of separation not acknowledged, conveyed 
real and personal estate to a trustee to pay an 
annuity to^the defendant. The trustee covenanted 
to pay the annuity, and the plaintiff to indemnify 
the trustee. An action being brought against 
the trustee by the defendant, the plaintiff filed a 
bill for an injunction, and to set aside the deed, 
under whicli she insisted the defendant, as an 
alien, could take nothing, and that the marriage 
was not legal according to the law of Guernsejq 
where it was celebrated ; that she had executed 
the deed supposing the defendant to have legal 
rights over her property, and that the deed was 
not acknowledged. The court refused to con- 
tiime the injunction to the hearing on any of the 
grounds except the last. Dumuncel v, Dunumcel^ 
13 Ir. Eq. E. 92. 

Semble, the plaintiff having denied the mar- 
riage, and. covenanted to indeinnify the trustee, 
could not rtjy on tlie deed not being properly 
acknowledged. Ih, 

Beed Voluntary,] — A separation deed contain- 
ing a covenant by the trustees that the husband 
should be at liberty to reimburse himself, with 
respect to his wife’s debts, out of the annuity 
thereby made payable to lier, but no other 
covenant on their part, is a voluntary instrument, 
(hiox v. JPodet% 1 John. & H. 80 ; 29 L. J., Ch. 
886 ; 6 Jur. (K.S.) 1051 ; 2 L. T. 797. 


5. Covenant not to sue for Eestitution 

OR MOLEST. 

Molestation — Proceedings for Bivorce in 
Poreign Country.] — A covenant in a separation 
deed between husband and wife not to molest is 
not broken unless there is both an annoyance 
and an intention to annoy. Where therefore a 
husband covenants in a separation deed not to 
molest his wife, the fact that he subsequently 
goes to a foreign country for the purpose of 
instituting, and does there institute, proceedings 
for divorce does not of litself amount to molesta- 
tion in the absence of an intention to annoy the 
wife. M?mt v. Ilufit, 67 L. J., Q. B. 18 ; [1897] 

2 Q. B. 547 ; 77 L. T. 421—0. A. 

Breach — No Trustee — ^Wife Covenanting not 
to Molest, Annoy or Interfere — Absence of dum 
casta clause— Adultery of Wife no Answer to 
Action.] — The intervention of a 'trustee is un- 
necessary to enable a married woman to sue her 
husband under a separation deed entered into 
between her and her husband. In the absence 
of express provision, adultery of the wife is no 
answer to an action by her for breach of cove- 
nant in a separation deed, even if there be a 
covenant not to molest, annoy or interfere. 
SLveet V. Street . 64 L. J., Q. B." 108 ; 718951 1 
Q. B. 12 ; 15 E. 146 ; 71 L, T. 672 ; 48 W"R. 
303 ; 59 J. P. 373. 

Restitution Suit — Injunction.] — A husband 
having in a deed of separation covenanted with 
trustees on behalf of his wife, that he would 
not endeavour to compel her to cohabit or live 
with him by any legal proceedings, afterwards 
commenced a suit tigainst her in the divorce 
court for restitution of conjugal rights : — Held, 
that the trustees of the tleed and the wife were 
entitled to an injunction to restrain him from 
proceeding with the suit. Hunt v. Hunt, 31 
L. J., Ch.161 ; 8 Jur. (N..S.) 85 : 5 L. T. 778 10 

W. E. 215. Quaere Speving v. Speri n/j, 3 Sw. & Tr. 
211: 32 L. J., Mat. 116 ; 9 L. T. 24; 11 W.E.SIO. 

The policy of the law and the jurisdiction of 
courts of equity in reference to deeds of separa- 
tion, considered. Ih. 

Covenant Specifically Enforceable.] — A cove- 
nant entered into by a husband in a separation 
deed not to molest his wife, may, where the con- 
sideration for the deed is sufficient, be specifically 
enforced by a decree of the court of chancery. 
A covenant by a husband, in a separation deed, 
not to. sue his wife for the restitution of conjugal 
rights, is a covenant which is not, in itself, 
illegal ; but is one which, if he enters into an. 
agreement to insert it in a separation deed, the 
court will compel him to insert accordingly. Ih, 
And see Sanders v. Rodway, 16 Beav. 207 ; 16 
Jur. 1005 ; J/onre v. M(wrt% 56 L. J., P. 104 ; 12 
P. D. 193 ; 57 L. T. 568 ; 86 W. E. 110 : 51 J. P. 
682 ; and IJesaut v. Wood, 48 L, J., Ch. 497; 12 
Ch. I). 605 ; 40 L. T. 445 ; post, col. 1014. 

I A deed of separation between husbaml and 
wife contained a covenant by the trustees of the 
wife, that she should not molest or disturb her 
husband ; a suit in the divorce court, for a judicial 
separation, is no breach of the covenant. Thomas 
v. Brerard, 6 H. & N. 448 ; 30 L. J., Ex. 214. 

By a deed a husband coYenanted with the 
trustee of the deed to make an allowance to 
his wife, and the trustee covenanted, on behalf 
of the wife, neither to sue for restitution of con* 
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jugal rights or alimony, nor to molest, trouble, or 
disturb the husband. Shortly after the execu- 
tion of the deed, the wife, who had duly received 
her allowance, commenced proceedings in the 
divorce court for a judicial separation, and for 
alimony. Thereupon the husband filed a bill in 
equity against his wife, praying that she might 
be restrained from continuing the proceedings, 
and from doing any act to molest, trouble or 
disturb him : — Held, that he was entitled to a 
perpetual injunction to the extent (only) of 
restraining the proceedings in the divorce court. 
Flower v. Flower, 25 L. T. 902 ; 20 W. E. 231. 

Suit for Dissolution— Evidence.] — Hus- 
band and wife executed a deed which provided 
that “ in case either party shall hereafter com- 
mence or prosecute any proceeding against the 
other in respect of any cause of complaint which 
may hereafter arise, no offence or misconduct 
which has been committed or permitted before 
the execution of these presents, and no act, deed, 
neglect, or default of either in relation to any 
such offence or misconduct, shall be pleadedior 
alleged by either party, or be admissible in 
evidence,” The wife was subsequently guilty of 
adultery with a co-respondent, and the husband 
instituted a suit for dissolution of marriage by 
reason of such adultery ; — Held, that evidence of 
familiarities bdween the wife and co-respondent 
prior to the separation Avas' admissible within 
the terms of the deed. Harris v. Harris and 
Woodden, 41 L. J., Mat. 61 ; 27 L. T. 428 ; 21 
W. B. 80. 

Independent Covenants — Molestation, what 
is.] — Covenants in a separation deed, by w^ich 
respectively the husband has covenanted to pay 
an annuity to a trustee for the wife, and the 
trustee has covenanted that the wife shall not 
molest the husband, must be construed as inde- 
pendent covenants in the absence of any express 
terms making them dependent, and, therefore, a 
breach of the covenant that a wife shall not 
molest the husband is not an answer to an action 
for the annuity. Neither adultery alone by the 
wife, nor adultery by her followed by the birth 
of an illegitimate child, is a breach of a covenant 
in a separation deed against molestation by the 
Avife. But, semble, adultery by the Avife folloAved 
by the birth of an illegitimate child Avhom she 
puts forward as the child of her husband, espe- 
cially if this is done with intent to claim a title 
or property to Avhich the legitimate offspring of 
her husband would be entitled, is evidence of a 
breach of a covenant against molestation by her. 
By Brett, M.R., in order to constitute a breach 
of the covenant in a separation deed against , 
molestation by a wife, some act must be done by 
her, or by her authority, Asuth intent to annoy 
her husband, and AA’^hich is in fact an annoyance 
to him, or at least some act must be done by her 
or by her authority with a knowledge that it 
must of itself Avithout more annoy her husband, 
or annoy a husband with reasonable and proper 
feeling. Feanm v. Aylesford {EarV), 54 L. J., 
Q. B. 33 ; 14 Q. B. D. 792 ; 52 L. T. 954 ; 33 
W. R. 331 ; 49 J. B. 596 — G. A. And see Crouch 
V. Waller, 4 De G. & J. 302. 

Alimony,]— In a separation deed the husband 
covenanted Avith the trustee to allow to his wife 
60Z. a year for her support, he being indemnified 
against all debts and liabilities on her account, 
and it being agreed on her behalf that she would 
not in any way endeavour to compel the husband 
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again to live with her, or to alloAv her “any 
further or greater or other support, maintenance 
or alimony ” than the annuity of 50Z. : — Held, 
that in the absence of any act showing an un- 
qualified acceptance by the Avife of the provi- 
sions of the separation deed, or of any attempt 
to enforce it against her husband, a court of 
equity would not, upon an interlocutory motion, 
restrain her from proceeding in the divorce 
court to obtain an allowance for alimony, as 
incident to her petition for a judicial separation 
on the ground of cruelty, but the court put her 
under an undertaking to deal Avith the alimony 
as the court should direct. Williams v. JBaily, 
L. R. 2 Eq. 731. 

When made in ignorance of Eacts.] — Upon 
motion by a AAufe for an injunction to restrain 
her husband from proceeding in the divorce 
court to obtain a dissolution of marriage, on 
the ground of a contract by the husband to con- 
! done all former causes of complaint, and not to 
take legal proceedings in respect thereof : — 
Held, that as the contract might be set up by 
AV'ay of defence in the divorce court, and as it 
Avas executed by the husband in ignorance of 
' the fact that his Avife had committed adultery, 
and on her positive assertion of innocence, a 
court of equity Avould not interfere to stay pro- 
ceedings in the divorce court. Brown v. Broion, 
38 L. J., Ch. 153 ; L. R. 7 Eq. 185 ; 19 L. T. 
594 ; 17 W. R. 98. 

When not Acted on — Desertion.] — A deed of 
separation never acted upon does not deprive a 
husband’s subsequent separation from his wife 
against her Avill of the character of desertion. 
Cock V. Coch, 3 Sw. & Tr. 514; 33 L. J., Mat. 157 ; 
10 Jur. (N.B.) 806 ; 10 L. T. 726 ; 13 W. R. 189. 

Action against Husband for Board and Lodging 
of Wife.] — Where an action is brought against 
a husband for board and lodging of his wife who 
is living apart from him without her fault and 
AAuthout means of maintenance, it is no defence 
to such action that a deed of separation had been 
entered into by AA^hich the husband had cove- 
nanted to pay her an annual sum, and that the 
deed had become void by reason of the wife’s 
breach of covenant not to molest her husband. 
Tucltiv V. Tarrant, 35 L. T. 6. 

Suit for Judicial Separation.] — A suit for 
judicial separation is not a breach of a covenant 
not to molest. Thomas v. Fverard, G H. &; N. 
448 ; 30 L. J., Ex. 214. 

6. Effect of, on Pboperty. 

Separated Wife Accepting Bill.] — Married 
woman separated from her husband, and having 
a separate maintenance, renders the same liable 
by accepting bill of exchange. Stnart v. Klrh- 
wall, 3 Madcl. 387. 

Legacy — Payment to Separated Wife.] — A 

husband and wife in America, by a deed of 
separation agreed to live apart, and that the 
Avife should be at liberty to carry on business, 
etc., and to retain for her own use all her 
present and future property, in any Avay acquired. 
Subsequently a legacy, having accrued in right 
of the Avife, Avas carried to the account of the 
husband and Avife. Nothing having been heard 
of the husband for fourteen years, on a petition 
presented by the wife, asking the transfer to her 
of the stock, the court directed the stock to be 
sold, and the proceeds paid to her on her sole 
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569 ; 10 L. J., CU. 19!). 


receipt. WhHwiiHlt x . JOilworth, 2 Sm. & G.'ij ; the common law, or by custom, which she oouH 
18 Jur. 445 ; 2 W. K. 150. I or might claim or demand in, to, or out of any 

real or personal estate of her husband. The 
Raising J ointure notwithstanding Separation. ] husband afterwards dying intestate Held, that 
— By articles of se|)aration, dated in June, 1834, the deed did not deprive the wife of her share 
the defendant agreed that lie would, on or of her husband’s personal estate, under the 
before the 1st of February, 1835, by a charge on statute of distributions. Slatter v. Slattery 1 
freehold estates, or by investment of an adequate Y. Coll. 28. 
eum of money, or by the best means which might 

then be in his power, effectually secure to the Dividend of Stock for Maintenance of 
plaintiff, . his wife, an annuity of 1,000/. In Wife — Grant of Annuity.] — Trust in a deed of 
December, 1834, a deed of arrangement was separation, to permit A. to receive the divideml 
•executed between the defendant and his son, by of stock for the maintenance and support of 
which certain family estates were conveyed to the wife, with a covenant of indemnity to her 
trustees to raise money for the payment of husband ; a grant by lier of an annuity out of 
various incumbrances, afterwards to such uses the dividends was held void. Hyde v. I^riee 
as the defendant and his son should appoint, 3 Yes. 437. 
and in default of appointment to the defendant 

•for life, and then to his son absolutely, with a Delivery XTp of Separated Wife’s Journals 
power for the defendant to jointure his then — Husband no Right to Copies.]— By a separa- 
ipresent or any future wife to tlie extent of tion deed, made after the wife had instituted 
1,000/. per annum ; — Held, that the plaintitf was proceedings in the divorce court for divorce and 
entitled to have her jointure raised out of the the custody of her children, the husband cove- 
estates, as against the defendant and his son. naiited to deliver up forthwith to his wife all 
Mnrulngtoth (Oouute.ss') v. JIoramgtotL (A’/ r/), j her journals, diaries, and private coiTespondence 
18 L. J., Ch. 442. and memoranda: that the two elder children of 

the marriage should remain at such scliools in 
Equity to a Settlement.]— A married woman England as the husband, or such schools else- 

who had left her husband, and was living where as he with the consent of the wife, should 

•separate from him, but not in a state of adultery, direct ; that he and his wife should each have 
held to be entitled to a settlement out of a sum ; access to tliem at all reasonable and convenient 

•of _stock_ to wliich her husband had become i times, subject to the regulations of the schools ; 

€7ititled in her^ right. Eetles v. Eedm. 11 Sim. i and that tlieir holidays should be passed by them 
ot)9 ; 10 L. J., Ch. 190. j at such places and in such manner as the trustees 

I of the deed should direct ; and that the two 

Return to Cohabitation.] — A wife was younger children (who were respect! vel}'' under 

entitled at the time of liei- marriage to a sum of the age of seven) should remain in the "custody 
money secured by tlie promissory note of her of the wife Held, that the husband was not 
brother. A deed of separation between her and entitled to make or retain copies of the journals, 
her husband was executed, in whicli her brotlier tliaries, and mcmoi’anda covenanted to be de- 
covenanted that he would hold the money upon livered up. IlamUton. v. Hector, L. R. 13 Eq. 
trust for the wife and liusband successively for .511. Affirmed, 40 L. J., Ch. 692 ; L. li. 6 Ch. 

life and then for the child of the marriage. The 701 ; 19 W R. 990. 
husband find wife, after separation, returned to 

cohabitation, and the husband became bankrupt : Marriage Settlement and Covenant in Separa- 
— Held, that as tlie deed contained provisions tion Deed.] — By a marriage settlement personal 
beyond the purview of a mere seiiaratiou deed, pro}>erty was settled (as to tlie wife’s property) 
it could be siqiported as a valid settlement, and to lier for life to her separate use, with remainder 
that the brother, having by tlie deeil made him- to the children of the marriMge. By a tleed 
self a trustee of the legal debt, it became subject of separation the husband covenanted that 
to the wife’s ecpiity to a settlement. lUfHes v. all such estates, real and personal, which might 
AUton, L. J., Ch. 308 ; L. R. 19 Eq. 539 ; 32 at the date of the marriage settlement, or which 
L. T. 236 ; 23 W. R. 465. during the joint lives of husband and wife 

should descend, or come to, or devolve upon, or 
Indemnity against Thirds at Common Law be given, or devised or bequeathed, or conveyed 
— Share under Statute of Distributions.] — to or in trust for him. should be holdeu, enjoyed, 
Husband and w^ife having agreed to live apart sold, given away, devised, bequeathed, anirdis- 
■from each other, a sum of stock was invested posed of by the wife, her heirs, executors, 
in the name of trustees, and, by a separation administrators and assigns.” Two children of 
'deed, containing the usual provisions, the husband the marriage attained twenty-one, and died 
agreed to pay to his wife, for her maintenance, intestate, leaving the husband their sole next of 
.an annuity of ISO/, a year, and it was declared kin: — Held, that the beneficial interests which 
that the stock was intended as a. security for the the children had acquired under tlie settlement, 
payment of that annuity. Tlie deed contained and which devolved upon the husband as next 
a proviso that the husband shoulil be indemnificil of kin, were not bound or affected by the 
■out of the annuity against the debts and con- : husbaiL(r.s covenant in the separation deed, 
tracts of his wife, and all dowi-r and thirds at j Iledson. v. Kin;/, (> L. T. 856. 

■common law or liy custom, wliich she, at any j Hekl, also, ' that such beneficial interests 

time thereafter might claim, challenge, or ; formed part of the husband’s personal estate, 
demand from, out of, or against her husband, Jb. 
or his prtisent or futui’e estate, real or })ersoiial, 

and an agreement that the wife should make Admission of Will.] — Admission of will by 
and execute all such acts, deeds, and matters as feme covert, heiress-at-law, living separate from, 
ishould be requisite for the purpose of relea'ising, her husband, sufficient to estaVilish it. Codrlwjton 
barring, or extinguishing all dower or thirds at v. Shelburne {Kart), Dick. 475. 
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Powers of Registrar -Agreement to Separate 
—Marriage Contract under Frencli Law — Deed 
drawn Tay Registrar — ^Variation of Conditions 
of Contract.] — In a suit by the wife for dissolu- 
tion of marriage, the parties at the hearing 
agreed on certain terms of separation which 
were made an order of court, and it was referred 
to the registrar to draft a deed of separation 
embodying these terms with the usual clauses, 
and with full power to determine all questions 
as to the form of the deed, and all questions 
arising out of the terms of the settlement. 
The parties, being English subjects, had been 
married in Paris, and the marriage contract 
declared that they adopted the French law as 
ruling the civil conditions of their marriage. 
The contract stipulated that the parents of the 
petitioner as her dowry should pay various sums 
to the husband, the wife, and the children, under 
certain circumstances ; and also contained various 
conditions as to the investment and devolution 
of property acquired hy the wife at and after 
her marriage, the power of disposing of property, 
niovahle and immovable, by the husband and 
wife, mutually in each other’s favour, the mutual 
liability for debts contracted hy either : — Held, 
that, under the terms of the agreement, the 
registrar had power to determine the questions 
arising under the French law as to whether 
a separation of bodies effected a separation of 
goods, or whether a separation of goods was 
brought about hy the agreement, eveii though 
a contrary eifect might be inferred from its 
terms ; and, also, whether an intention that 
separation of goods should not take place could 
he gathered Irom the agreement. But, held, 
further, that the parties, on signing the agree- 
ment, could only be taken to have intended that 
the deed should embody and carry out the 
modiiications of the marriage contract relating 
to the respective proportions of the income to be 
paid to the husband and wife, and to the giving 
up by the husband of all articles belonging to 
the wife — and that the registrar had exceeded 
liis powers in dealing with the pecuniary rela- 
tions of the parties mider the other terms of the 
inarriasre contract. I)e Illcal v. De ItieoL 61 
L.J.,P.17; [1891] P.378. 

7. Wife’s Annuity Clause. 

Absolute Covenant to pay Annuity — Adultery 
by Wife.] — In a separation deed a covenant, by 
which the husband undertakes to pay his wife an 
annuity without restricting his liability to such 
time as she shall be chaste, is good, and is not 
against public policy, and the covenant remains 
in. force and the annuity continues payable, 
although the wife afterwards commits adultery. 
But, semble, per Cotton, L.J., on the authority 
of Ei:am v. Carrington (2 De G. F. J. 481), 
that if the covenant had been inserted in the 
separation deed, with the intent that the wife 
might be at liberty to commit adultery, the 
deed would have been void. Emron v. 
A ylesford 54 L. J., Q. B. 33 ; 14 Q. B. D. 

792 ; 52 L. T. 954 ; 33 W. K. 331 ; 49 J. P. 596 
— C.A. 


performed; decreed fully as against the hus- 
band, and that he should exonerate the annuity 
from’ the charge upon it. Fitzer v. .Fitzer, 2 
Atk. 511. 

Though a man is hound to maintain his wife 
and children, yet his funds are liable to creditors. 
lb. 

Injunction to stay proceedings at law for 
recovering an annuity secured to the wife by a 
deed of separation not containing any covenant 
to indemnify the husband from debts, refused* 
Westmeath (^Fa.rV) v. Westmeath (^Countess') ^ 
Jac. 126. 

Decree for arrears and growing payments 
upon bond for annuity upon separation of 
husband and wife, the trustee refusing to enforce 
the bond without indemnity. Am appropriation 
to answer the growing payments was refused. 
Coohe V. Wiqfjlns^ 10 Ves. 191. And see Walrond 
V. Walrond' 1 Johns. 18 ; 28 L. J., Ch. 97 ; 4 
Jnr. (N.S.) 1099 ; 7 W. li. 33. 

Contingent Charge.] — A., on a separation from 
his wife, covenants to pay her an annuity of 200-^. 
during her life, and assigns a pension for his own 
life and that of J. R._, to trustees, as an auxiliary 
fund in case of failure of payment by him; 
and covenants that in case of his and J. R.’s 
death in the lifetime of the wife, all his real 
and personal estate shall be charged with the 
annuity. A. dies, leaving real estate which 
descended on the heir-at-law, and personal to* 
the amount of 16,000/. J. 11. is surviving. The 
wife has no right to an allocation of the' real and 
personal estate to secure her annuity. Lynar v, 
2 Sch. & Lef. 338. 

Whether such a bill would be entertained if it 
were alleged and appeared tliat the executors had 
wasted the assets, quajre. Ih. 

Annuity to Husband — Release of Marital 
Right — Consideration.] — In a deed executed 
upon a separation between husband and wife, by 
them and the trustees of their marriage settle- 
ment, the wife charged her separate property 
comprised in the settlement with the payment 
of an annuity to the husband, and the husband 
released his marital rights in respect of all future 
property acquired by the wife. The release hy 
the husband is a good consideration for the 
grant of the annuity the wife, and the court 
will enforce the payment of the annuity. Logan 
V. Firbett, 1 Myl. & K. 220 ; 2 L. J. Ch. 52. 

Consideration.] — After a separation between a 
husband and wife, an action was brought by the 
wife’s mother against the husband for necessaries 
supplied to the wife and was settled by arbi- 
tration. Under the award two deeds were 
executed, by one of which a previous- post- 
nuptial agreement and warrant of attorney 
were recited ; and in pursuance of them an 
annuity was made payable to the wife' for her 
separate use out of trust property to which the 
husband was beneficially entitled. By the other 
deed covenants were entered into by trustees 
on behalf of the wife that she would not 


Enforcing.] — Covenant in deed of separation 
to pay trustee of wife an annuity, enforced 
though there was none to indemnify husband. 
Jtos V. Willoughby^ 10 Price, 2. 

Bill against husband and a creditor upon 
the wife’s annuity, to have articles of separation 


molest the husband, and for indemiidfying him 
against her debts, and that out of the ainiuity 
granted by the other deed the wife would sup- 
port the children whom the husband covenanted 
to leave under her charge ; and there was a 
proviso in the latter deed making it void on 
the husband and the wife cohabiting. The 
wife’s conduct rendered her unfit to have the.- 
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care of the children: — Held, first, that the 
annuity deed was not merely voluntaiy or 
incomplete, but created an effectual trust not 
affected hj the wife’s conduct. Crouch v. 
JVaUer, 4 He G. & J. 302. 

Held, secondly, that after subsequent cohabi- 
tation the children had no title to maintenance 
out of the annuity. 

Parole Agreement — Part Performance — 
Statute of Frauds.] — In a deed of separation, 
a husband covenanted with a trustee to pay 
to his wife an annuity for her life. Subsequentljq 
when oppressed with illness, he solicited his wife 
to return and live with him ; but this she 
declined to do, unless he would agree to continue 
the payment of the annuity ; and thereupon, in 
accordance with a stipulation proposed by the 
wife’s trustee, he verbally agreed to secure the 
annuity upon his real estate. Upon the faith of 
-this parol contract, the wife returned to and co- 
habited with her husband, and continued so to do 
up to the time of his death, which happened 
within a fortnight afterwards. On a bill filed by 
the widow, claiming to be a creditor against her 
husband’s real estate in respect of the annuity, 
the devisee objected that the parol agreement 
was, under the statute of frauds, void ; but 
tlie court held, that there had been a sufficient 
part performance of the agreement to entitle 
the wife to a decree to charge the real estate 
with the annuity. WeJMer Y.'Wehder, 27 L. J., 
Ch. 115 ; 3 Jur, (N.S.) f)55 ; 5 W. R. 725. And 
see S, a, 4 He G. M. & G. 437 ; 1 Sm. & G. m : 
22 L, J., Ch. 837 ; 1 W. R. 509. 

Marriage with Deceased Wife’s Sister.]— By a 

deed purporting to be a deed of separation 
between a man and his deceased wife’s sister, the 
man covenanted with the trustees to pay to the 
woman, during the joint lives of himself and her, 
an annuity of 40Z. per annum, and the trustees 
covenanted with the man to indemnify him 
against all the future debts and liabilities of the 
woman. The deed also contained a proviso that 
if the parties should live together again the deed 
should become void. The man became bankrupt : 
— Held, that, inasmuch as the man and woman 
could never legally be married, the deed was in 
effect a common annuity deed, and the trustees 
were entitled to prove for the value of it under 
the Bankruptcy Act 1869, s. 31. Kaden, Ex 
•vafte^ Wood^ In re, 43 L. J., Bk. 121 ; L, II. 9 
Ch. 670 ; 30 L. T. 743, 575 ; 22 W. R. 768. 

Satisfaction of Annuity by Legacy.] — ^A., by 
deed of separation, covenanted with the trustee 
of the deed to pay him an annual sum of 52/. 
during the life of A.’s wife, to be paid to her on 
four special quarterly days for her separate use, 
without power of anticipation. A., by will, 
subsequently gave certain specific property to 
trustees, to pay out of the rents an annuity of 
521. to his wife generally, on the same special 
quarterly days: — Held, that there being no 
direction in the will to pay debts and legacies, 
and no expi'cssion of a contrary intention, the 
general rule must prevail, tliat the annuity given 
by the will was in satisfaction of the annuity 
covenanted to be paid by the deed of separation ; 
and that the widow was put to her election. 
jitliinmi V. JAttlewood^ L. R. IS Eq. 595 ; 31 
L. T. 225. 

Fersoual Covenant.] — A., by articles of separa- 


tion betw^een himself and his wife, covenanted 
that he would, on or before a specified day, 
either by a charge on freehold estates in England 
or Wales, or by an investment of money, secure 
the payment of an annuity to a trustee for his 
wife : — Held, that this was only a personal 
covenant, and created no actual charge, but only 
bound the covenantor to create a charge upon 
his lands on or before a certain day. Alorninqton 

V. Keane, 2 He G. & J. 292 ; 27 L. J., Ch. 791 ; 4 
Jur. (N.S.) 981 ; 6 W. R. 434. 

Covenant to make Provision for Children. ] — 

In a separation deed the husband covenanted to 
pay an annuity during his life to the wife for 
the support of her herself and her infant child, 
C. J., and that he would by deed or will secure 
for her after his decease an annuity of 30/. He 
further covenanted that he would support all the 
children, that was to say (imming four other 
children), except' C. J,, “ and should and 
would, by his last will or otherwise, make a 
proper and sufficient provision for all the 
said children after his decease,” The husband 
died 'without having made any provision for 
C. J. ; and by his will, after bequeathing two 
annuities, gave all the residue of his^ pro- 
perty to trustees, for his other children equally : 
— Held, that C. J. was entitled to the benefit 
of the covenant. Sicift v. Grazehrooh, 12 Jur. 
87. 

Provable in Husband’s Bankruptcy. — An an- 
nuity detorminable on unchastity is provable 
in the husband’s bankruptcy. Kcal, Ex parte, 
Butey, In re, 14 Ch. H. 579 ; 43 L. T. 264 ; 28 

W. R. 875. 

8. Aeraxgements as to Children. 

See 36 & 37 Yict. c. 12, s. 2. 

Delivery of, to Father, notwithstanding Pro- 
vision in Separation Agreement.] — Children 
ordered to be delivered uj) by their mother to 
their father on habeas corpus, notwithstanding 
provisions contained in deeds of separation for 
their residing wdth the mother. WedmeatlCs 
{Lord') ChUdren, In re, Jac. 267, n. 

Abdication of Duty by Father — Policy of Law.] 

— The rule of law, that a covenant by a father 
to abstain from seeing or exercising any control 
over his children is void, is grounded upon this, 
that such a covenant is opposed to the welfare of 
the child ; but if the court finds that by reason 
of the conduct of the father his control is in- 
jurious to the child, such a covenant will be en- 
forced. Swift V. Swift, 34 Beav. 266 ; 34 L. J., 
Ch. 209; 11 Jur. (N.s.) 148; 11 L. T. 697; 
13 W. R. 378. Affirmed, 34 L. J., Ch. 394 ; 11 
Jur. (N.S.) 458 ; 12 L. T. 485 ; 13 W. R. 731. 

By a memorandum of agreement made between 
husband and his wife, who was suing him for a 
divorce, it was agreed that a deed of separation 
should be executed, containing, among other pro- 
visions therein mentioned, provisions that two of 
their children shoiild be placed entirely in the 
custody of the wife; that none of the children 
should be sent to any school in Berkshire, or at a 
less sum than 60/. a year for each child; and 
that neither of the two eldest sons should he sent 
to any school without the written consent of both 
husband and wife, unless to certain specified 
places of education : — Held, that the provisions 
as to the children were contrary to public policy, 
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as interfering with the due discharge of the 
lather’s duties with respect to them, and that on 
this ground, apart from all other objections, a 
decree for the execution of the deed of separation 
could not be made, though, if it had been executed, 
the insertion of those provisions would not have 
made it wholly void. v. VamHtart, 

2 Be G. & J. 249 ; 27 L. J., Ch. 289 ; 4 Jur. 
(K.S.) 519 ; 6 W. R. 386. 

By a deed of separation a husband and wife 
agreed to live separately for the rest of their 
lives, and the husband covenanted to pay to the 
wife a sum of 15.s*. per w^eek, and to permit her 
to have the custody of the children of the mar- 
riage, wholly freed from his authority, as if she 
were a feme sole. The marriage w'as afterwards 
<Iissolved on the ground of the -uife’s adultery : — 
Held, that the husbands agreement to permit 
his wife to have the custod^y of the children ought 
not to be enforced, and that the terms of 
the deed of separation ought to be varied by 
reducing the amount of the w^eekly payment to 
the wife from 15.s\ to 10,v. Jumv v. Juniv, 52 
L. J., P. 71 ; 8 P. I). 159 ; 31 W. R. 956. 

Matrimonial Domicil in France — Agreement 
Contrary to Policy of English Law.]— A native 
of England married in England a woman a 
native of France and went to reside with her in 
Ph’aiice, where their children were born. Differ- 
ences having arisen, the wife instituted a suit in 
England, where the hnsband was residing, for a 
divorce, on the ground of cruelty and adultery, 
to which the husband filed a responsive allegation, 
and caused a suit in chancery to be instituted to 
obtain possession of the two youngest children, 
who had remained in France with their mother. 
The Lord Chancellor made an order for delivery 
rff the children to their father, and a court in 
France made an order for carrying it out. The 
wife a|)j)ealed against both orders. An agree- 
ment was then signed by the wife in France'^ and 
by the husband in Englnnd, by which it was 
stipulated that the youngest child should be left 
with the mother, that the wife’s appeals should 
be abandoned, and her suit for a divorce, and 
that she would facilitate the husband’s proceed- 
ings for a divorce, and that the husband would 
])ay her an annuity and allow her access to all 
her children. The wife abandoned her appeals 
and her suit for a divorce, and the husband’s 
responsive allegation w'as also dismissed. The 
wife filed a bill to obtain access to her children, 
and to have the annuity paid her : — Held, 
that, assuming the agreement to be one wdiich 
w^as to be judged of by French law% and that it 
was valid by French ]aw% it w’ould not be en- 
forced here, inasmuch as the stipulations that 
the youngest child should, in contravention of 
the order of the Lord Chancellor, be delivered to 
his mother, and that the wife w'oiild facilitate 
the husband’s proceedings for a divorce, w'ere 
contrary to the laws and policy of England, 
m)i)e V. 8 Be G. M, & G. 731 ; 26 L. J., 
Ch. 417 ; 3 Jur. (N.s.) 454 ; 5 W. R. 387. 

Misconduct of Father towards Children.]— A 

Imsband wiio had indecently conducted himself 
towards an infant female child of the marriage, 
and separated from his wife in consequence, 
covenanted in the separation deed that the child- 
ren of the marriage ^vho w'ere infants)-shouid at 
all times thereafter be under the sole care, 
management, and protection of the wife -Held' 
that the covenant was not contrary to public 
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policy, and was enforceable in equity at the suit 
of the wife ; and that an injunction consequently 
granted against the husband to restrain him from 
proceeding to obtain the infant children from 
the custody of the wife should not be a ])erpetual 
ill junction, but one until farther order only. 
S. a, 1 Be G. J. k 8. 710. 

Misconduct by Husband— Proper Covenants 
enforced.] — A court of equity w^ill enforce a legal 
and proper covenant in a separation deed 
although other covenants in the deed may be 
illegal. JIa milt 071 v. Iloetor^ L. R. 13 Eq. 511. 
Affirmed, 40 L. J., Ch. 692 ; L. R., 6 Ch. 701 ; 19 
W. R. 990. 

By a separation deed, made after the wife had 
instituted proceedings in the Divorce Court for 
divorce and the custodv of her children, the 
hnsband covenanted to deliver up forthwith to 
his wn’fe all her journals, diaries, and private 
correspondence and memoranda : that the elder 
tw'o children of the marriage should remain at 
such schools in England as the husband, or such 
schools elsewdiere as he with the consent of the 
wife, should direct ; that he and his wife should 
each have access to them at all reasonable and 
convenient times, subject to the regulations of 
the schools ; and that their holidays should be 
passeil by them at such places and in such 
manner as the trustees of the deed should direct ; 
and that the younger two children (wiio were 
respective^ under the age of seven) should 
remain in the custody of the wife Held, that 
having regard to the evidence with respect to the 
liusbaiKl's misconduct, the covenants with respect 
to the holidays of the elder tw^o children, w'ere 
I'easonable and q)ro})er, and would be enforced by 
the court, even if the covenant as to the custody 
of the younger children w'as not legal, as to 
which, how-ever, the court expressed no opinion. 

Access by "Wife— Husband taking Children to 
^g’ypt.]— By a deed of separation made in 1880 
betw^een H., a medical officer in the army, and 
his wife, provision w'as made as to the custody of 
their four children (of wiiom the eldest w^as 
eleven and the youngest three years of age) 
during the ap))roaehing absence of the husband 
in India, after wiiich he w^as to resume the entire 
custody of them, but he covenanted that full and 
free liberty of access to them should be ahvays 
accorded to the wife, to the extent at least of 
her having the opportunity of spending one day 
in every fortnight with them. In 1884 he wars 
ordered to Egypt, and proposed to take the first 
and third of the children with him, Mrs. H. 
applied for an in j un ction to restrain him from doin g 
so : — Field, that the covenant did not bind H. to 
keep the children in a place wiiere Mrs. H. could 
conveniently have access to them, and did not 
preclude him fi'om taking them with him to any 
place wiiere he might be ordered in the course of 
his duties, and that the injunction must be 
dissolved, there being no case made that he was 
removing them for the pui'pose of preventing 
Mrs. FT. fi’om having access to them, limit v. 
Jhmt, 28 Ch. B. 606] 52 L. T. 302 ; 33 W. R. 157 
—0. A. 

“ Usual Terms as to Access ’’—Custody.]— 

Cross petitions for divorce by hnsband and wife 
were withdrawn at the hearing, upon terms which 
included the execution of a separation deed to be 
settled by a counsel agreed upon in case of differ- 
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ence, and to contain “ all usual terms as to access 
to children, &;c.” The parties could not agree, 
and the counsel settled a deed, providing that the 
wife shoukl have the sole custody of the children, 
two boys of thirteen and fourteen, for half their 
vacations : — Held, in an action loy the wife for 
specitic performance of the agreement, that these 
provisions related to custody and not access, and 
it was beyond the powers of the counsel to insert 
them. That the court had power to settle the 


that third person must possess an actual bene- 
ficial right wdiich places him in the position of 
cestui qui trust under the contract. By a deed 
of separation between husband and wife, the 
husband covenanted with the trustees to pay to 
them an annuity for the use of the wife and* two 
eldest daughters, and also to pay to the trustees 
all the expenses of the maintenance and educa- 
tion of the two youngest daughters, provided 
that the trustees permitted them to go to such 


proper form of dee<l instead of referring it back. | school as the huslSand should direct, ^and pro- 
Eterslied v. Evershed, 4f> L. T. 690 ; 30 W. E. i vided also that the covenants by the trustees 
. I were tluly observed and performed : provided 

feemble, in an action for specific performance I also that the two youngest daughters should 
of an agreement to execute a separation deed, the ; live at such place (being reasonabie and proper 
court will not go into evidence whether the pro- > for the purpose) as the husband should direct, 
visions agreed upon are for the benefit of the | and sliould be maintained and educated at his 


children. Ih. 


Custody given to Wife —Specific Performance.] 

“—The court will not refuse specific performance 
of an agreement for a separation deed — in com- 
promise of a divorce suit — on the ground that it 
provides for the wife having the custody of the 
children. I/art v. Ilfirt, 5<i L. J.. Gh. 697 ; IS 
Ch. D, 670 ; 45 L. T. 13 ; 30 W. E. 8. 


Child Born after Agreement— Participation in 
Fund.] — [Jpon a se})aration between A. and B. 
(husband and wife), a deed W’as executed, making 
a provision for the wife, and all and every the 
children of A., by B., who should attain twenty- 
one, A reconciliation took [ilace, and armtlier 
child was born : — Held, upon the construction of 
the deed, tliat such last-mentioned child di<l not 
participate in tlie provision. JIulmr v. 

9 Beav. 437 ; 10 Jur. 323. 


expense, the husband and wife to have all 
reasonable access to them. And the trustees 
covenanted with the husband that they %vouId, 
during the continuance of the separation, keep 
him indemnified against all liability for the 


maintenance of the wife and two eldest 
(laughters, and against all molestation by them, 
and that the wife would not take any proceed- 
ings against the husband for alimony, excejit as 
afoi'esaid ; and tliat they, the ti’ustees, would, 

I on the husband defraying all the expenses con- 
■ nected therewith, carry out his desires as to the 
: scliool at which tlic two youngest daughters 
should l>e educated, and the place at which they 
’ should liv(\ and would permit them, if they so 
: desired, and without any interference on "the 
, |>art of the wife, to accept any invitation of the 
husband to reside with him. On one of the two 
.youngest daughters subsequently attaining six- 
teen, the husband refused any longer to main- 


Enfitness of Wife — Atheistical Opinions— ■ 'vliereiipon she brought an action, by 

Kemoval of CMldren.]— Bva c()vciiantin as(-pa. friend, against the husband and the 

ration deed executed aft*er the passing of the ^’’'w^tees of the separation deed to enforce the 
Infants’ Custodv Act, 1873, a father agreed tiiat covenant, the trustees having refused 

his infant daughter should remain in Inn* mother's used as plaintiffs 

custody durii'm- eleven months in each year. ^I'-ld, th it iqion tlic construction of the deed, 
The mother held and promulgated atheistical : pliuntiff was not in the position of cestui 

opinions, and refused to allow the child to ^ 'luc trust under the covenant so as to entitle her 
receive any religious instruction. She also pub- i maiiitam the action, but liberty was given 

lished ami circulated an obscene book. The j ^]ur undei^ Hic Eules of the Supreme Court, 

child was made a ward of court, being thenj^*^^?’ 2, to amend the writ, by 

about eight years old : — Held, tliat to bring up I ‘^‘lung tlie trustees, the wife, and tlie other 
tlie chilli in the religion of her fatlier was a duty 


which the court owed to its ward, and was 
unaffected by the covenant in the separation 
deed ; and also that the refusal of religious 
instruction to the child and tlie ^mblication of 
the obscene book were in themselves sufficient 
gi'ounds for removing her from the custody of 
the mother. Eemut, In ?v% 48 L. J., Ch. 497 ; 
II Ch. 1). oOS ; 40 L. T. 469 ; 27 W. E. 741— 
C..A. 


Deed not a delegation by Husband of Parental 
Rights,] — Such a deed does not place the wife 
with res[>ect to the cliild in the same pi'isition as 
the fatlier would have been in if he had not 
executed it. It does not aiuoiint to a delegation 
by the luisbiind to the wife of his rights and 
powers in res|)ect of the child, sucli siiVistitii- 
tion or delegation not being permitted by our 
law. Ih. 


dauebters, or any of them, as plaintiffs. IXmidie 

V. Metropolitan Ilailwan Warfdtouuiitj Co. (L. E, 
6 Ch. 671) considered. Gandif v. Gandtp 54 
L. J., Ch. U54 : 30 Ch. I). 57 ; 58 L. T. 306 ; 33 

W. H, 803—0. A, 

'Ihe trustees refusing to be Joined as co-plain- 
tiffs, the statement of claim was amended by 
making the wife a co-plaintiff : — Held, that she 
had such an interest as entitled her to sue, the 
deed lieing an arrangement between the husband 
and wife, and the trustees being introduced on 
her belidf in order to get over the difficulty that 
the husband and wife could not at law .sue each 
other, so that the trustees were to be considcrei.l 
trustees for the wife, and if they refused to sue, 
she could sue in equity. Ih. And see Dr Crrs- 
pitjuij V. !) • Crrnpitjmp col. 1016. 


Covenant with Trustees to Maintain Children 
— ^Right of Child to sue— Cestui que Trust- 
Stranger suing on Covenant.] — To entitle a 
third })erson, not named as a party to a con- 
tract, to sue cither of the contracting parties, 


Party Taking Advantage of and Repudiating 
Deed.] — After the separation deed the husband 
committcfl adultery, and a decree was made for 
jutlicial separation, giving the custody of the two 
youngest daughters to the wifii. After this the 
wife ap}>lied for increased alimony, which wa* 
granted by the president, but lbs decision was 
reverse I on appeal (7 P. D. 168), both the argu-i* 
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ments and the judgment of the court of appeal i 
proceeding on the footing (though the court did : 
not expressly decide the point) that the husband 
remained liable un ler the deed to pay for the 
maintenance and education of the two youngest 
daughters. He now contended that his covenant 
was put an end to by the custody of the youngest 
daughters being given to his wife : — Held, that 
he was not at liberty to retain the benefit of a 
decision given on the footing that his liability 
under the covenant continued, and at the same 
time to insist that his liability under it had 
determined, and the appeal was ordered to stand 
over, with liberty to the wife to apply to the 
divorce court for increased alimony, if she should 
be so advised. Ih, 

9. IlESUMPTiON OP Cohabitation. 

Effect of.] — A deed of separation is avoided 
by the parties living together again. Seholey v. 
Goodman^ 8 Moore, 3o0 ; 1 Car. & P. 36. Amfier 
V, Ang\m\ Gilb. 142. 

A husband and wife when before the divorce 
court made an agreement in writing that if 
judicial separation was decreed, the wife should 
be permitted to enjoy during her life certain 
furniture ; but that if she annoyed her husband 
her enjoyment of it should cease. Judicial 
separation was decreed, and the wife took pos- 
session of the furniture. The husband and wife 
afterwards resumed cohabitation : — Held, in an 
action by the wife to recover the furniture, that 
the agreement came to an end when coViabitation 
was resumed ; and that, as the wife was entitled 
to the furniture during separation only, she took 
nothing under 20 & 21 Viet. c. 85, s. 25, which 
relates to property acquired by wife during 
separation. Dictum in llmKlU v. Gould (8 El. A; 
Bl. 457) questioned. Niool v Xieol, 55 L. J., Ch. 
437 ; 31 Ch. D, 524 : 54 L. T. 470 ; 34 W. K. 
283 ; 50 J. P. 468— C. A. 

Judicial Separation— Alimony.] — By a 


deed of separation in 3862, a husband and wife 
covenanted that the wife should not 3je com- 
pelled to cohabit with the husband, that she 
might dispose of her own property, that she 
might live where she pleasetl, and that the hus- 
band should pay to her 100/. a year while she 
should live chastely. From 1862 until 1872 the 
husband and wife lived apart ; but in 1872 they 
resumed culiabitation. In 1879 they again sepa- 
rate<l. and in 1881 the wife obtained a decree of 
j udicial separation with alimony at the rate of 
*180/. per annum. In an action by a lodging- 
house keeper against the husband for food and 
lodging supplied to the wife between duly and 
October, 3880, the husband jdeaded the deed of 
1862, and that the 100/. a year therein covenanted 
to be paid by him to his wife had been so paid : 
— Held, that the deed was not rescinded by co- 
habitation having been resumed in 1872, that 
the decree for alimony did not affect the deed, 
and that the payment by the husband of the 
agree<l sum was an answer to the action. 
A7?yy/.v v. Forster, 46 L, T. 675 ; 30 W. E. 671.— 
G. A. 

On Action on Bond.] — A defendant gave 

a bontl to A. and B., conditioned for the payment 
of an annuity to his wife, unless she should at 
any time molest him on account of her debts, 
while living apart from her. By an indenture of 
the s mie tiate between the parties and the wife, 


reciting that the defendant' and his wife had 
agreed*^ to live separate during their lives, and 
that, for the wife’s maintenance the clef eiidant 
had agreed to assign certain premises to A, and 
B., and had given them an annuity bond ; it 
was witnessed that the defendant assigned the 
premises to them in trust for the wife, land he 
covenanted to A. and B. to live separate from 
her, and not molest her or interfere with her 
property ; and power was given to her to dispose 
of it by will, and to sell the assigned premises, 
and buy estates or annuities with the proceeds. 
The wife covenanted with the defendant to main- 
tain herself during her life out of the property, 
unless she and the defendant should afterwards 
agree to live together again ; and that he should 
be indemnified from her debts. The indenture 
(except as to the assignment), and also the bond, 
were to become void if the wife should sue the 
defendant for alimony, or to enforce cohabi- 
tation. And it was provided, “ that if the defen- 
dant and his wife should thereafter agree to live 
together again, such cohabitation should in no 
way alter the trusts created by the indenture.” 
There was no express covenant on the part of 
the trustees. The defeiulant and bis wife sepa- 
rated, and afterwards lived together again for a 
time, and tins fact was pleaded to an action by 
the tsustees upon the annuity bond, as avoiding 
the security Held, that the reconciliation was 
no bar to an action, on this bond, since it did 
not a|:)pear that the bond and the indenture 
of even date witli it, were not really^ executed 
^ with a view of immediate separation ; and 
I although there might be parts of the indenture 
I which a court of equity would not enforce under 
i the circumstances, j’^et there was nothiiig, on a 
: I view of the whole instrument, to prevent the 
; j court from giving eft’ect to the clause which pro- 
, I vided for a continuance of the trusts, notwith- 
. standing a reconciliation. iry7y?n?i v. Mualiett^ 
3 B. ck Ad. 74U ; 1 L. J., K. B. 250. 

L Agreement as to — Subsequent to Deed.] — So, 

i where a hiisbaiid in a separation deed covenanted 
. with a surety (who covenanted to indemnify the 
J husband against the wife's debts) to pay the wife 
i an annuity for life : — Held, that a subsequent 

- agreement between the husband and surety that 
'i ' if the wife returned to live with the husband the 
i annuity should continue was valid and enforce- 
: able in equity. Wtdster v. Weh.stet\ 4 De G. M. 
. cS: G. 437 ; 1 Sim. .k G. 489 ; 22 L. J., Ch. 837 ; 
e 1 W. E. 509. 

f Although generally the provisions of a separa- 

- tioii deed are annulled by reconciliation and 
I re-cohabitation, yet a husband may so conduct 
I himself subse(]uently as to create new obliga- 
f tlons on the footing of the old obligations coii- 
I tained in the deed of separation. Ih, 


Covenant providing for.] — Action upon a deed 
of separation, by which a husband covenanted 
with a trustee for the wife, ‘‘ that, as and by way 
of a provision for the wife, he and liis executors 
would pay to the trustee or to the wife, or one of 
them, during her life, 10, v. weekly ” ; provided, 
“ that in case the husband and wife should at 
any time thereafter voluntarily and mutually 
consent and agree, by any writing under both 
their hands, subscribed and attested by and in 
the presence of two or more credible witnesses, 
to live and cohabit, and should accordingly live 
and cohabit, together as man and wife for one 
calendar moutirnext thereafter, the deed should 
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thenceforth be void” Equitable plea, that, | 
before the arrears of the weekly allowance | 
accrued, the husband and wife, without any j 
writing under their hands, cohabited together 
for six months Held, that the deed was not 
impliedly avoided by such cohabitation. Randle 

V. Gould, 8 El. & BL 457 ; 27 L. J., Q. B. 57 ; 4 
Jur. (N.S.) 304 ; 6 \V. R. 108. 

Construction — Parties not Husband and Wife 
— Annuity during Life — Resumption of Cohabi- 
tation.] — The rule ajiplicable to a separation 
deed between husband and wife, that a provision 
made for the wife is prim a facie to be taken to 
be during separation only, will not be extended 
to a separation deed in similar form made 
between persons who have lived together with- 
out being husband and wife. In such a case, on 
that ground and on the construction of the deed, 
which granted to tlie woman, an annuity “during ‘ 
her life” : — Held, that the annuity did not cease 
on tlie resumption of cohabitation. Ahdy, In re, 
MaMeth y, Donald 84 L. J.. Ch. 455 ; [1805] 

1 Ch. 455 ; 12 B. 153 ; 72 L. T. 178 ; 43 W. K. 
323— C. A. 

Transfer of Shares— Be-transfer.]— On the 
marriage between the plaintiff and the defen- 
dant the whole of the plaintitf’s j)roi)erty, except 
thirty-five shares in the Crystal Palace Com[)any, 
was settled. The shares wei'c taken possession of 
by the husband in his marital right, and were 
transferred into his name. A se|>aration after- 
wards took place, and by the separation deed, 
which contained a covenant by the trustee under 
it to indemnify tlie Imsband against the wife’s 
debts, the Imsband agreed to transfer the shares 
to a trustee for the separate use of tire wife, and 
this was done. A re-coliabitation afterwards 
took place : — Held, that the agreement by the 
husband to timisfer the shares was an integral 
part of the separation deed, and that as the latter 
had been rendered void by tlie re-cohabitation, 
tke husband was entitled to a re-transfer of the 
shares. O' Ma lle i/ v. IJlease, 20 L. T. 890 ; 17 

W. K. 952. 

Maiatenauce of Children.] — As to the rights 
of children to maintenance out of aumiity 
granted to wife under a separation deed where 
cohabitation has been resumed. See CroUek v. 
Waller, 4 I>e (4. & J. 302. 

10. Subsequent Adultery. 

^Effect of.] — Adultery of the wife after separa- j 
tion is no plea to a covenant to pay a trustee a I 
separate maintenance for the wife. Baynon v. i 
Batley, S Bing. 256 ; 1 M. &; Scott, 339 : 1 L. J., j 
C. F. 75. ' i 

A deed of separation, if valid when executed, 
is not invalidated by subsequent adultery. Ikans 
V. Carrington, 2 De G., F. k, J. 481 ; 30 L. J., 
Ch.364 ; *7 Jur. (N.S.) 197 ; 4 L. T. 65. 

But the circumstance of a wife liaving induced 
her husband to execute a deed of se|)aration, in 
contemplation of a renewal of the illicit inter- 
course, is sufficient to invalidate the deed. Ih, 

, A decree of dissolution of maiTiage, on the 
ground of adultery, is no answer to an action by 
the wife’s trustee ujk>u a covenant by the hus- 
band to pay her an annuity, coiitaiued iu a deed 
of separation which recites the wife’s acknow- 
ledgment of the adultery, which was afterwards 
naade the foundation of the suit iu the divorce 


court. GoWm v. Clark, 12 C. B. (N.S.) 681 ; 31 
L. J., G. P. 330 ; 9 Jur. (N.S.) 520 : 6 L. T, 
824. 

Husband and wife were living apart under a 
deed of separation, when the husband presented 
a petition for a divorce, on the ground of his 
wife’s adultery. The wife made a counter-charge 
of cruelty, and prayed for a judicial separation. 
At the hearing the jury found all the issues in 
favour of the wife : — Held, that the institution 
of the suit remitted the wife to the position 
which she held before the deed of separation, 
and, that, being the successful party, she was 
entitled to the full remedy allowed b\^ the law, 
viz. a judicial separation. B)*omn v. Brown and 
/Shelton, 43 L. J., Mat. 47 ; L. R. 3 P. 202 ; 31 
L. T. 272. 

Marriage Settlement.] — A bill by a hus- 
band against a divorced wife, the trustees of her 
marriage settlement, and of a deed of separation, 
alleged that the wife had been guilty of incon- 
tinence, before her marriage, with a person with 
wliom she afterwards committed adultery ; and 
after her marriage she withdrew herself from her 
husband, and refused to cohabit with liirn, wiiere- 
upon a deed of separation was execute<l by him, 
his wife, and a trustee ; that the wife left the 
husband, and refused to cohabit with him, in 
collusion with her paramour, in order that she 
might more rea<lily have .adulterous intercourse 
with the paramour, and that she fraudulently 
prociire<l tlie liusband to execute the separation 
deed for the purpose of more securely carrying 
on her adulterous intercourse witli the paramour ; 
that proceedings at law for criin. eon., and in the 
divorce court for a dissolution of marriage, had 
been successfully prosecuted ; that a large sum 
was due to liiiu for costs in such proceedings 
from the parannmr ; that since the divorce he 
had made n-) |)jiyment under the separation 
deed ; and that an action by the trustee had 
been commenced against him. The bill prayed 
that the marriage settlement and the deed of 
se[)aratio!i might be set aside and declared void 
as amiinst the husband : — Held (affirming 1 
Johnret H. 598 ; 29 L. J., Oh. 330 ; 6 Jur. (N.S.) 
.268), tliat the marriage settlement could not be 
set aside, either on the ground of the iiicontineiiee 
before marriage or of the subsequent adultery of 
the wife. IJca/is v. Carrington, 2 De G. F. & 
J. 481 ; 30 L. J., Ch. 364 ; 7 Jur. (N.S.) 197 ; 4 
L. T. 65. 

Held, also (reversing the vice-chancellor) that 
the dee<l of separation was fraudulent ami void, 
there being evidence that the wife had had 
illicit intercourHe before her marriage, and that 
she had induced the plaint iif to execute the 
deed in order more easily to renew and facili- 
tate the criminal intercourse with her j,)aramoiir. 
Ih. 

Non-disclosure of ante-nuptial incontinence 
on the part of a wife : — Held, not to be such a 
fraud the husband as to entitle liim to set 
! aside settlement made ii})on the mari’iage. Ih, 

; But, semble, that adultery eommitteil l>efore 
separation will invalidate a separation deed. 

1 Ih. 

I The court of chancery has no jurisdiction to 
i deprive an adulteress, whose mtirriage has been 
I dissolved, of any benefit under a settlement 
I made under the marriage, J h, 

I The circumstance of a wife having induced her 
I husband to execute a deed of separation, in ( on- 
1 tcmplation of a renewal of the illicit inrer- 
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course Held, sufficient to invalidate the deed. ; v. Bthw, 52 L. J., ?. 25 ; 8 P. D, 98 ; 48 L. T 


11. Suing- on Deeds. 


Ih, 378 ; 31 W. R. 573— C. A. 

Under a covenant of indemnity in such a j 

deed, the husband has no claim in respect of | Judicial Separation, notwithstanding Deed.] 
costs incurred in the proceedings for a divorce, i — Husband and wife agreed to separate, and a 
JJ. I deed was executed under which an allowance was 

1 secured to the wife. Subsequently the husband 
Subsequent Divorce.] — By a deed of three j filed a petition for dissolution of marriage on the 
parts, between husband, wife, and trustees, re- ground of hei- adultery, which was alleged to- 
citing that differences existed, and that the bus- have taken place after their separation. The- 
band and wife had agreed to live separately, the wife denied the alleged adultery, charged the- 
husband covenanted to pay an annuity to the husband with cruelty and prayed for a decree of 
wife during their joint lives and so long as they judicial separation. At the trial the jury found, 
should live separately and apart ; also, in case of in favour of the wife Held, that the wife- 
survivorship, to pay a sum of money to the trus- was remitted to her original position by ther 
tees for her funeral expenses ; the trustees also institution of the suit by the husband, and being: 
covenanted to protect the husband against the successful party^ in the suit, that she was> 
molestation by the wife, and to indemnify entitled to the fullest redress which the law 
against her debts : — Held, that a plea alleging allowed, namely, a decree of judicial separation.. 
her subsequent adultery, and a decree by the Bnnm v. Broum and Shdton, 43 L. J., Mat. 47 
divorce coui’t of dissolution of marriage, w'as no L. R. 3 P. 202 ; 31 L. T. 272. 
answer to an action by the trustees for ai’rears of 

the annuity, the covenant for payment of Suing- on Deeds. 

annuity being absolute so long as the^y should 

live separately and apart. CdHirlesimnihy. IIoH, Not Executed by Trustee.] — By a deed of 
43 L. J., Ex. *25 ; L. R. 9 Ex. 38 ; 29 L. T. 647 ; separatioii, A. and B. w'ere named trustees for 
22 W, B. 94. the wife. B. never executed the deed, but pro- 

mised to do so, and, on tw'o occasions, instructed. 

Permanent Maintenance notwithstanding Deed an attorney to enforce the deed against the- 
of Separation.] — A wife, by' a deed of separation, husband. B., wiio survived A., having diedy 
agreed to accept certain sums as a provision for the wife brought an action, upon the deed in the 
her support, and not to sue her husband for name of the executors of B. against her husband, 
any further maintenance. Subsequently, having the proceedings in wiiich action w^ere stayed by 
discovered that he had been guilty of incestuous a judge’s order. The court, on the application 
adulteiy, she obtained a decree for dissolution of of the w'ife, set aside the order, upon payment of 
the marriage : — Held, that, notwithstanding the the costs of tlie application, and giving security 
deed, she w’as entitled to the usual order for per- to the executors against the costs of the action 
manent maintenance. Morrall v. Morrall, 50 to the satisfaction of the master. Ar chard v. 
L. J., P. 62 ; <) P. D. 98 ; 29 W. B. 897. CouUtlng, 6 Man. tk G. 75. 

A husband’s adultery with one K. w'as con- 
doned by his wife, but, differences between them In Trustee’s Name, but without bis Autbo- 
having subsequently' arisen, the paities separated, rity.] — By' a deed of separation a husband agreed 
each party by' the separation cleed covenanting to })ay an annuity' to a trustee for the use of the- 
not to take proceedings to compel living together, wife. The annuity’’ being in arrear, and the- 
and the husband covenanting to pay' for the . wife’s trustee refusing upon indemnity to sue the 
benefit an annuity' of 252Z. The husband after- husband, an action w’as commenced in the- 
w'ards renew'cd his adulterous connection with trustee’s name, but without his authority', for 
K., and on the ground of the last a<lultery' the the recovery thereof. Under the circumstances,, 
w'ife obtained a decree for judicial separation, the court refused to stay the i)roceedings at the- 
At the time of the proceedings the husband’s instance of the defendant. Ai(,stcr or Avdcr 
means had greatly increased, and the wife ap- Holland, 1 B. G. Bep. 104 ; 15 L. J., Q. B. 229 ; 
plied for an inqiiiiT as to Iiis means, with a view' j lG Jur. 786. 
to obtaining the allow'ance of a larger -sum by j 

w'ay of permanent alimony : — Held, that the | For Payment of Allowances.] — By a deed of 
husband aiul wife w'ere bound by the separation separation, dated the 22nd April, 1797, a husband 
deed, and that the wife w'as not entitled to per- ; covenanted w'ith F. to pay, during the life of the* 
manent alimony. Gandaf v. (rirndtj, 51 L. .1., P. , wife, into her pro[)er hands, foi* her separate use,. 


41 ; 7 P. D. 168 ; 46 L. T, 607 ; 30 W. B. 673 — I or to such persons as she should by' any' note in 
G. A. I writing, signed w'ith her proper hand, appoint, 

! notwithstanding coverture, a yearly sum of' 
No Revival by subsequent Adultery.] — Where ' 163/. 16.s*., by' weekly' payments of 3/. 3.s*. The 
a wife had entered into a voluntary deed of - deed contained a pi-oviso for redemption of the- 
separation, in wiiich it had been covenanted on , annuity, on payment by the husband to the w'ife, 
her behalf that she should not in any future pro- j to and* for her separate use, of 1,000/. and all 
ceedings against her husband plead any offence ! arrears of the annuity. In November, 1797, the- 
or misconduct which had then been committed I husband gave to S. a bond and a warrant of 
by hini, arul she had suhsetpently filed a petition attorney for securing the principal sum of 1,400/.,. 
for dissolution of her marriage by' reason of his and 5/. per cent, interest in July, 1799 ; and in 
adultery' an<l cruelty, but had failed to establish answer to a bill filed by the husband in 1800, to- 
the cruelty alleged by her to have been com- restrain proceedings at law upon these securities, 
mitted subsequently' to the date of the execution the covenantee, E., admitted that, as to 1,000/., 
of the deed of separation : — Held, that his pre- the consideration w'as the sum agreed to be paid 
vious cruelty had not been revived by his subse- by the husband for the redemption of the ■ 
quent adultery, and that the petitioner w'as only annuity ; and, npon the death of the husband, 
entitled to a deoree of judicial separation, lhasc the bond and- w’arrant of attorney w'ere found; 


46 L. T, 607 : 30 W. B. 673- 
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amongst his papers. In an action hy the execu- 
tor of F. upon the tleeil, to recover thirty-nine 
years’ arrears of annuity, the defendant pleaded 
that he had, under the proviso therein, paid to 
the wife, to and for her separate use, 1,000^. and 
all arrears due at the time. At the trial, the 
judge told the jury that the absence of any pay- 
ment of, or claim to, the annuity for thirty-nine 
years, though not conclusive, was evidence for 
them to consider whether or not the annuity had 
been extinguished by payment of the 1,000/. and 
arrears under the proviso ; and that, if the bond 
and warrant of attorney were given to JS. by the 
authority of the wife, and 'for her use, for the 
1,000/., and the money thereby secured was 
actually paid to the obligee, or to his personal 
representative, then such payment to the wife 
was within the meaning of the issue : — Held, 
.that the direction was correct. Bodocli v. 

8 Scott (N.E.) 590 ; :7 Man. & Gr. 893. 


V. Hunt 4 De G. F. & J. 221 ; 31 L. J., Oh. 161 
8 Jur, (N.S.) 85 ; 5 L. T. 778 ; 10 W. R. 215. 


Plea of Dissolution of Marriage.] — A covenant 
in a deed, wliereby a husband covenanted with \ 
trustees that he would; during the joint lives of ; 
himself and his wife, and during so long as the}’' | 
should live separate and apart, pay unto the j 
trustees for the separate use of his wife an ; 
annuity, is an absolute covenant foi' payment of ’ 
the annuity during the joint lives of the husband j 
and wife, and during so long time as they lived 
separately, and not merely while the marriage 
tie subsisted ; therefore, a plea of dissolution of 
the marriage is no answer to an action on the 
covenant for arrears of the annuity. €hffrlr.s- 
worth V. Holt, 13 L. J., Ex. 25 ; L, R. 9 Ex. 38 ; 
29 L. T. 647 ; 22 W. R. 94. llowloy v. lloideii, 
35 L. J., P. 110 ; L. R. 1 H. L. (Sc.) 63. 

By a separation deed reciting that ditt’erenccs 
had arisen between a husband and wife, in con- 
sequence of which tliey had agreed to live apart, 
the defendant became a surety for the payment 
by the husband to the tiaistee for the wife, of a 
weekly sum during tlie joint lives of the husband 
and wife. In an action against the defendant, 
as surety, for arrears of the weekly sum : — Held, 
that a })lea setting out the deed, and alle.ging 
that the defendant became a party to it to 
prevent any public exposiU’C, that the wife had 
subsequently commenced a suit for a divoi-ce, 
and that the marriage had been <lissolved, was 
bad. Grant v. Bndd. 3U L. T. 319 ; 22 W. R. 
544. 


Power of Court, Variation of, after Dissolu- 
tion of Marriage.] — In June, 1881, a deed of 
separation was executed by which the husband 
agreed to pay, for the benefit of the wife, 52/. a 
year. Shortly after the separation she com- 
mitted adultery, and in November, 1882, a 
decree for dissolution of the marriage was made 
absolute. In April, 1883, the husband obtained 
leave to present a petition to vary the deed, on 
payment of all arrears up to that time. There 
were three children of the marriage, who were 
living with the husband. A petition having 
been presented, the matter was referred to the 
registrar, who reported that the wife had no 
means of support, and that the husband’s income 
was about 270/. a year. Butt, J., treated the 
case as one of alimony depeniliiig mainly on the- 
husband’s means, and refused to vary the deed. 
But held, on appeal, that the case was not to be: 
treatal as one of alimony, but one in which thC' 
court had a discretion as to the amount of allow- 
ance Avhich ought to be made to the wife under 
all the circumstances ; and tliat, having regard 
to till* circimistnnces, and the comVuct of the; 
wife in the suit, the liusband ought to be allowed 
to retain one-half of the allowance provided by 
the deed. CJ/fford v, Gli fard, 53 L. J., P. 68 
9 P. D. 76 ; oO'L. T. 650 ; 32 W. R. 717— C. A. 


12. Specific PKRFori.MANCE. 


Interference of Equity.]— The court of chan- 
eery exercises only its ordinary jurisdiction in 
giving effect to articles of separation between 
husband and wife, so far as tliey regard an 
arrangement of property agreed upon. RV/at/// 
v. Wihon, 1 H. L. Cas. 538 ; 12 Jur. 167. 

A husband entered into a covenant, in a deed 
of separation, that he would permit his wife to 
live separate from him, and would not molest 
her for so doing nor visit her without her con- 
sent : — Held, tliat a court of equity will restrain 
him from infringing such a covenant. Sandm 
V. Bod way, 16 Beav. 207 ; 1(5 Jur. 1005. 

A husband, having in a deed of separation 
covenanted witli trustees on behalf of his wife, 
that he would not endeavour to compel her to 
cohabit or live with him by any legal proceed- 
ings, afterwards commenced a suit against her in 
the divorce court for restitution of conjugal 
rights : — Held, that tlie trustees of the dee<i and 
the wife were entitled to an injunction to re- 
strain him from proceeding with the suit. Hunt 


Jurisdiction.] — Courts of equity, rccoguising 
the validity of separation deeds, will enforce 
them. Sanders v. B daDiy, 1(5 Beav. 207 ; 1(5' 
Jur. 1005. 

A court of equity will recognise separation, 
deeds, and enforce specilic performance of cove- 
nants ill them. Jlant v. Jlunt, 31 L. J., Cb... 
1(51 : 8 Jur. (N.S.) 45; 5 L. T. 412; 10 W". R. 
1(51. 

'The court of chancery has jurisdiction to- 
enforce the s|)ecific performance of an agree- 
ment by which a person has bound himself to- 
execute a deed, although such deed may be a 
deed of separation between himself and his. 
wife. irz/Aa//. v. Wilson, 5 H. L. Cas. 40 ; 23- 
; L. J., Ch. 697. 

■ An agreement between a hushaiul and the- 
father of the wife, that the husband and wife 
shouhl live apart, and that the husband should. 

^ execute a deed of separation containing all usual 
, and proper clauses, and securing an annuity for- 
the maintenance of his wife anti child, and that 
the expense of the figreement and deetl should- 
; be borne equally by tlie husband and the father,. 
! will be decreed to be specifically performed., 
i Gihhs -J. Harding, 39 L. J., Gh. 374 ; L. R. 5- 
ICh. 336; 18 W. R. 361. Affirming, 21 L. T.. 
i 322. 


Discretioa of Court.] — There is no doubt 

I of the general juristUction of a court of equity 
I to decree the specific performance of articles;. 

; between husbaiul aiul wife for a separation and 
a separate maintenance. But the court exercises- 
its discretion in this case very cautiously, and! 

I will not give its assistance until it lias seen. 

’ whether, from the circumstances of the case,. 

; there is or is not a probability of the parties 
being reconciled. A .sentence in ccciesiasticai' 

: court for the restitution of conjugal rights is a 
, reason for this court refusing to give assistance-: 
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in such a case, and, in general, if such an agree- 
ment is not fit to be enforced, the court will, on 
a cross bill, order it to be delivered up, though 
there may be cases in wdiich no relief will be 
given to either party. Fietoher v. Fletcher. 2 
Cox, 109. 

Revising Agreement.]-— Held, also, that 

the court was fully at liberty to examine the 
articles of agreement, and on finding in them a 
astipulation as to payment of debts inconsistent 
with the rest of the articles, and, insensible or 
absurd, to authorise the introduction into the , 
deed of a covenant which would carry into effect ' 
the real intentions of the parties. Wihon v. 
Wilstm^ supra. 

- — Trifling Breaches by Person seeking to 
enforce.] — A married woman can contract to 
live apart from her husband, and the husband 
is entitled to come to the court to enforce 
ispecific performance of such a contract. A 
husband is not debarred from enforcing a deed 
•of separation and from obtaining an order re- i 
-straining his wife from commencing an action j 
for the restitution of conjugal rights by reason 
•of trifling breaches of the covenants on his part. 
Where, in a separation deed, the husband had 
•covenanted to allow an infant child to reside 
with the wife, ami had subsequently concurred 
.as next friend of the infant in a petition under 
the Infants’ Custody Act (8f> Viet. c. 12) for 
the removal of the infant from the wife’s 
•custody, which had been ordered by the court : 
— Held, that this was not a breach of the 
-husband’s covenant. Injunction granted to re- 
istrain the wife from suing for restitution of 
conjugal rights, Bemnt v. IMwZ, 12 Ch. D. 
605 ; 40 L. T. 445. Ami see Jodrell v. Jodreil, 
.9 Beav. 45 ; 15 L. J., Ch. 17 ; 9 Jur. 1022 ; and 
Mtirand v. JDurand^ 2 Cox, 207. 

Legal and Illegal Covenants.] — A court 
•of equity will enforce a legal and proper 
covenant in a separation deed, although other 
covenants in the deed may be illegal. Ilamilfon 
V. Heetm\ L. K. 15 Eq. 511. Affirmed, 40 L. J., 
Ch. 692 ; L, R. 6 Ch. 701 ; 19 W. R. 990. 

Wife having Custody of Children.] — The 

court W'iil not refuse specific i)orformance of an 
agreement for a separation deed, because it 
provides for the wife having the custody of 
the children. J/e7-t v. Hart, 50 T.. J., Ch. 697 : 
18 Ch. D. 670 ; 45 L. T. 13 ; 30 W. R. 8. 

Bum casta Clause.]— Secondly, that a dum 
casta clause did not come w'lthiii the term 

usual covenants,” in a separation deed agreed 
to as j)art of the terms of conqiromise of a 
divorce suit. Ih. A/id see col. 857. 

Usual Covenants.]— Thirdly, that the court 
would construe the term “ usual covenants ” in 
.reference to suiTOimding circumstances, but the 
adultery of the wife not having been proved 
could not form an element for the consideration 
•of the court. Ih. 

Arbitration Clause.]— Fourthly, that the agree- 
ment on the face of it being complete, the arbi- 
tration clause could only come into force in case 

• of <lifference between the parties, and did not 

• oust the jurisdiction of the court to settle the 
•deed itself. Ih. 

Decree for specific performance ; the deed of 
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separation to be settled in chambers if the 
parties differed, and no dum casta clause to be 
inserted. Ih. 

Mistake.] — It is no answer to a suit for 
specific performance for the defendant to say 
that though he understood wdiat the w-ords of 
the agreement were he w^as under a mistake as 
to their legal effect. I h. 

Offer by Husband to receive back Wife.] 

— Specific performance decreed of articles of 
separation at the suit of the wife (to allows her 
separate maintenance agreed upon), though the 
husband offered by his answ^er to receive her 
again, (rutli v. Gnth, 3 Bro. C. C. 614. But 
see id. n. See also Seeling v. Craidey, 2 Vern. 
386. 

Resumption of Cohabitation.] — If the parties 
choose to come together again, the articles are 
no longer binding. Am/ler v. Ann'ier, Gilb. 
142. See col. 1003. 

Threats by Husband — Benefit to Wife.] — By 

post-nuptial settlement all the husband's pro- 
perty was vested in a trustee, in trust for his 
wife for life, for her separate use, but without 
pow’er of anticipation, remainder to the husband 
absolutely ; with a proviso, that if she should 
leave him on any account except by his per- 
mission, or by reason of his breach of the laws 
against her, she should forfeit all interest under 
the settlement. Differences having arisen, arti- 
cles of arrangement W'Cre agreed upon, by wiiich 
the jiarties w’ere to live sc[)arate, and the wife 
was to have a fixed income, and a formal deed 
of separation w'as to be drawn, up and executed. 
The husband threatened, unless this arrangement 
w'ere carried out, to im[)each the wife’s interest 
under the settlement in various waiys, and in 
particular it w’as clear that the whole of the 
premises w'cre in, his })ow’er, the settlement being 
voluntary, and that he might sell the wiiole to 
any purchaser for valuable consideration, and 
waste the proceeds : — Held, that the arrange- 
ment was beneficial to the lady, and ought to be 
carried out, the deed of separation to be settled, 
if necessary, by the judge. Smith v. Smith, 18 
Jur. 1021. 

13. Other Matters relating to. 

Receiving Rents with Husband’s Assent.] — 

Where a feme covert has for man}’' years been 
separated from her husband, and 7luiiTig that 
time has received, for her separate use, the rents 
of her ow'ii property, wiiich accrued to her by 
devise after the separation, she will be presumed 
to receive the rents and acknowdedge the tenancy 
by her husband’s authority. Boe tl. Leicester v 
Biggs, 1 Taunt. 367 ; 11 R. R. 538. 

Surrender of Copyholds by Wife.]— Where a 
mai'ried w'oman lives apart from her husband 
under sirticles of separation, by wiiich be cove- 
nants “ that she shall enjoy to her owm use all 
such estates, both real and personal, as shall come 
to her during the coverture, and that he will join 
in the necessary conveyances to limit them to such 
uses fis she shall appoint” ; and copyhold lands 
having afterwards descended to her, the husband 
again covenants in the same manner as before, 
and “that he will join in surrendering such 
estates to such uses as she shall appoint ” : the 
wife may surrender the copyhold lands without 
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the husband joining, and without a special cus- 
tom for that purpose. v. CulUnson, 1 

H. Bl. 334; 2 li. E. 786. 


Pleading.]— In an action on a deed, reciting 
that ditferences had arisen between the plaintiff 
.and his wife, and that it had been agreed to live 
apart, and that the plaintiff should be paid 
during the separation an annual sum of money 
•out of the personal estate of his wife ; and the 
defendant on behalf of the wife, with her privity, 
testified by her being a party, covenanted to pay 
the same out of the personal estate of the wife : 
— Held, that it was sufficiently shown by the 
declaration, although it contained no precise 
averment of the fact, that the wife had a per- 
sonal estate, and the court refused to arrest the 
judgment. Groom e v. JOehenkam^ 6 M. & S. 345. 


license to Wife to Live where She pleases.] — 

If a husband, by deed of separation executed 
by himself, but not executed by either of the 
trustees, gives liis wife licence to live where she 
pleases, he is not justified in entering the house 
of a third [lerson to reclaim his wife, as being im- 
properly liarboured there ; and the husband, 
before doing so, should at least have given dis- 
tinct notice to the third jierson that, as far as 
by law he could, he revoked the licence. Lewis 
V. Poiisford, 8 Car. tk P. (IS 7. 

In an action of trespass, with a plea of justlfi- 
•cation, that the defendant entered the plaintiff’s 
house lo reclaim his wife, who was wrongfully 
harboured tliere, a deed of sepai'ation of the de- 
fendant and. his wife is admissible, if executed 
by the defendant, although not executed b}- 
either of the trustees. Ih. 


Expenses of Preparing and Executing.] —A 

husband who had separated himself from his wife 
agreed tliat a deed of separation should be pre- 
pared and executed : — Held, that he was not 
liable for the expenses of his wife’s trustee in 
procuring a counterpart to be prepared and 
executetl, in the absence of any promise to pay 
that expense. Ladd v. Lt/nit, 2 M, ck W. 265 ; 
M. & H. 27 ; 6 L. J., Ex. 73 ; 1 Jur. 42. 


Usual Covenants, what are.] — Held, that the 
oonrt would construe the term ‘‘usual covenants ” 
in reference to surrounding circumstances, but 
the adultery of the wife not having been proved 
it could not form an element for the consideration 
of the court. Hart v. Hart., 50 L. J., Ch. 697 ; 
18 Ch. D. 670 ; 45 L. T. 13 ; 30 W. R. 8. And see 
Pearoii v. Aiilesford, 54 L. J., Q. B. 33 ; 14 Q. B. 
D. 792 ; 54 L. T. 954 ; 33 W. E. 331 ; 49 J. P. 596. 


Bum casta Clause.] — A dum casta clause does 
not come within the term “usual covenants” 
in a separation deed agreed to as part of the 
terms of compromise of a divorce suit. Hart v. 
Hart, supra. And see col. 857. 


Agreement apparently Complete— Arbitration 
Ulause.] — The agreement on the face of it 
being complete, the arbitration clause could only 
come into force in case of difference between the 
parties, and did not oust the jurisdiction of the 
court to settle the deed itself. I Ik 

Decree for specific performance ; the deeil of 
se])aration to be settle<l in chambers if the parties 
•differed, and no dum casta clause to be in- 
serted. Ih, 


answer to a suit for specific performance for the 
defendant to say that though he understood what 
the words of the agreement were he was under a 
mistake as to their legal effect. Ih. 


Dum casta Clause — Cancellation.] — A wife 
having obtame<l a decree absolute for the disso- 
lution of her marriage, a deed not containing a 
dum casta clause had subsequently, by order of 
the court, been executed by the respondent in 
the suit securing an annuity to the petitioner 
Held, that the court would have no power to 
set aside the deed by reason of any subsequent 
unchastity of the wdfe. Hiuiddey v. Bradley, 51 
L. J., P. 87; 7 P. D. 237 ; 47 L. T. 355 ; 31 
W. E. 200. 


Separated Wife not a Witness against Hus- 
band.] — ^After a deed of separation executed, the 
wife is not to all intents an<l purposes a feme 
sole, she cannot be a witness against her hus- 
band, or be guilty of the felony in his presence, 
nor can an action be maintained against her. 
St. John (^Lordi) v. St. John <lLady'), 11 Ves. 
530. 

An agreement between a husband and the 
father of the wife, that the husband and wife 
should live apart, and that the husband should 
execute a deed of separation containing all 
usual and i)roper clauses, and securing an annuity 
for the maintenance of his wife and child, 
and that the expense of the agreement anil 
deed should be borne equall}^ by the husband 
and the father, will be decreed to be speci- 
fically performed. Gildm v. Hardinq. 39 L. J., 
Ch. 374 ; L. E. 5 Ch. 336 ; 18 W. E. 361. 


Satisfaction.] — A., by deed of sepaiution, cove- 
nanted with the trustee of the deed to pay him 
an annual sum of 52L during the life of A.’s 
wife, to be paid to her on four s|)ecial quarterly 
days for her separate use without [)ower of anti- 
cipation. A., by will, subsequently gave certain 
si)eeific properties to trustees, to pay out of the 
rents an annuity of 52Z. to his wife generally, on 
the same special quarterly days : — Held; that 
there being no direction in the will to pay debts 
and legacies, and no expression of a contrary 
intention, the general rule must prevail that the 
annuity given by the will was in satisfaction of 
the annuity covenanted to be paid by the deed of 
separation ; and that the widow was put to her 
election. Athimon v. Little wood , L. R. 18 Eq. 
.595 ; 31 L. T. 225. 


Histake as to Meaning of Words.] — It is no 


Injunction to restrain Breach ol] — A married 
woman can contract to live apart from her hus- 
band, and the husband is entitled to come to the 
court to enforce specific yicrformance of such a 
contract. A husband is not debarred from en- 
forcing a deed of separation and from obtaining 
an order restraining his wife from commencing 
an action for the restitution of conjugal rights 
by reason of trifling breaches of the covenant on 
his part. Where, in a separation deed, the 
husband had covenanted to allow an infant child 
to reside with the wife, and liad subsequently 
concurred, as next friend of the infant, in a 
petition under the Infants Custody Act (36 Viet, 
c. 12) for the removal of the infant from the 
wife’s custody, which had been ordered by the 
court : — Held, that this was not a breach of the 
husband’s covenant. Injunction granted to re- 
strain the wife from suing for restitution of eon- 

I Jugal rights, Jiesant v. Wood, 48 L. J., Ch. 497 ; 

I 12 Oh. D. 605 ; 40 L. T. 445. See col 990. 





1016 HUSBAND AND Separation Beech. 1016 

recovered on these pleadinas for the defen 
entitled by an ante- dant admitted notice. Bnifield y. SaoU 3 Tenn 
nuptial settlement to a .lointure rent-charge Rep. 374:. v^. leim 

alter ner husband’s death, secured upon his real A deed of senaration hotwr^on imano-n i i 

wife coined 

mnin™^ , ioi restitution of trustee, that she, her executors or administrators 

^ compromise or the trustees, or some or one of them should and 
dra vvn °nf document was would at all times save, defend and keep harmless 
sthmHteTtW V't® ant* indenmiiie.l the husband from arnl a<»ainst 

iointm-e or debts, sum or sums of money whSi 

jointuio. Ihe \ufe signed this document with a the wife had then and at the time nf - 

taken m the matrimonial suit, but it was not any time thereafter contract • TTokl tUof fi- 

eSfouTthfto^^^ prepared to covenant inchided debts previously cmi’tm^ 

execute it, or to return to her husband, and the L. J., Ex m ’ ’ ' ' 

illliilii 

to she would not have been bound by it, there as being a traveiS^S*mattL*of law 
having been no acknow ledgment as required by . o": “attci otian. 11. 

4 (Jc 5 Will. 4, c. 92, ss. 68, 71 ; and that specific . ^^iritenance of Children.] — A deed of separa- 
peiiorniance of the agreement to release her join- between husband and wife contained a, 
t-iH-e could not be decreed against her. Iliuit v. <^^^’enant by him, that he would pay the whole 
and v. Wood of the education, maintenance and siip- 

S> 7 -/r ^>f^<- *lH‘ommented on by Selborne, L.C. as thereinafter mentioned, of their 

; 49 L. T. 605 ; ^hree children, all of whom, it was agreed,. should 
31 . R. 8bl— H. L. (Ir.) he and remain in the custody and under the com. 

A j.* plctc control of the husband. Drovided tint tbev, 

_ of Maintenance.] — A wife, or, if she should fail to do so the trustees of 

payable quarterly, at the the deed should ])ny the expense of the education 
d afbnt ;T 'i"f' ’^® apportioned at the maintenance and support of such of The Stm 
efeathot the wife. Jlowell y. JIa„forih, 2 W. Bl. ns should be permitted by the lu^fiml to lesiS 

\yth her during the perio( I of such residence : — 

Agreement to compromise Bivorce Access tn ^^‘hiv that, with the [larticular exception men- 

ChUdreuO-Cross petitions foVXorce “ tas- general covenant on the part 

hand mid wife were wiihdrawn at the liearirm husband to mamtam the children at all 

upon terms which included the execution ofli he was responsible, notr 


upon terms which inchi(led\he'execution\)f was responsible, not. 


tu ue seiueci Dy a counsel agreed i «i,ii,wr yvifh 1 ,;. • • 

upon in case of difierence, and to contain ‘‘all I ^ Pis ^\]^•e, nor were under his care, 
usual terms as to access to children.” &c. Tbe^ p ’Tiu Ore^sj/Hjoy Y^j)e Cre^piyny, 

^ 

} and not access, and it was bevond the institute niiy suit to comnel her to pnhotdf’ 
cZfl:, ‘he counsel to insert them. That the with him. a.td a covenaR by* E thb he wfe 
luftib iFl'TyT’® ?®t*®i* ’? proper form of deed should not at any time tliereaftei- molest or dis 
rf T i S turb the husbami, or require by an„sw 

■sW.'tr- JhOl. soever, either by ecclesiastical censure or othpr 

of ’’ail aiTCemmt^r'”" *®'' performance wise, or in any oi her mauiier endeavour tnoompel 
tlm eouti w 1 r,y separation deed, the husband to cohabit with her, or to enforce 

iimvistniVamli f ° evidence whelher the any restitution of conjugal rights -—Held that a 

Ihil r ^ ‘*'® ‘he' .Svorc“ecom.tfoiraydt at 

alimoiij and debts incurred by his wife after \V li i40— 0 A ' I' ‘f*’ > 74 L. T. 64 ; 44 
their separation, and that the defendant had pet- ’ 

toimeil the covenants ; replication, that a jiid"- 

is liaMo7df^‘‘‘“l’‘“‘"°^'®®• 1. Generally. 

the pi^itfiif t 

was not necessary for the plaintifl i. Wardi, Siifficient to Create. 

poinwenced; Inteation.1--T'o nroro,,t 


an action was commenced ; | , Inteation.1 To nrevnnt +nA a r ■ i - 

necessary, the plaintifi must j in property lf a 
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tion that it shall be to her separate nse must “Solely and entirely for Her Own Use.”] — 
appear. Lnmh\\ Massey w Bequest of 1,000Z. stock to a marfied woman 

Parl{,ei\ 2 Myl. & K. 174 : 4 L. J., Ch. 47. GIU “ solely and entirely for her own use and benefit 
'olirht V. Catoi\ 1 De G. & Sni. 188; 11 Jur. during her life ” is a bequest to her for life to 
448. AiiHtin Y. 46 L. J., Ch. 92 ; 4 Ch. her separate use. Inglejield v. Coglblan, 2 Coll. 

D. 233 ; 86 L. T. 96 ; 25 W. II. 846. 217. 


Clause against Anticipation,] — I'he in- 
tention to cieate a separate use for the benefit of 
a married woman will not be inferred from the 
mere fact that the instrument of gift contains a 
elause restraining alienation or anticipation. 
Dictum, in Baggett y. Aleux (1 Coil. 188) ap- 
proved. Stogdon v. Lee^ 60 L. J., Q. B. 669 ; 
[1891] 1 Q. B. 661 ; 64 L. T. 494 ; 89 W. E. 467 ; 
55 J. F. 538— G. A. 


“Absolute Use and Benefit.”]— A bequest to a 
married woman of real and personal ju’operty 
“ for her absolute use and benefit is sufficient 
to create a sepai'ate estate. Kegns v. Jones^ 1 
Cab. ckE. 52. 


“To be at Her Disposal.”] — S. gave his daughter 
(bankrupt’s wife) his watch, jewels, china, and 
household goods, to be at her disposal, and to do 
therewith as she should think fit. This is a 


“Own Use and Benefit.”]— A trust for the the assignees. Klrh y. Paalhi, 1 Xm. Abr. 95, 
wife s own use and benefit is not a trust tor her 43 . v. Ame«, Turn. & E. 222 : 21 

^parate use. lienles v. Spencer, 2 & Coll. Graham, In re, 20 \V. K. 289. 


separate use. Beale.^ v. Spencer^ 2 Y. & Coll. 
C. C. 651 ; 18 L. J., Ch. 67 ; 8 Jur. 286. And 
see Banm y. Por.syth, 1 W. R. 142 ; Black- 


see Barnes; y. xorrytli, 1 vV. iv. 142 ; Biaeit- j “To and for Her Own Use” — Jewels and 
y. 2 Hare, 49 ; 6 Jur. 1121 ; — A mother gave by will to her 

5 Madd. 491 ; 11 Madd. | ^ a married woman, articles of plate, 


409 ; Lewh y. Mathewr, 85 L. J., Ch. 688 ; L. R. 
2 Eq. 177 ; Foley v. Foley, 18 W. R. 81. 


daughter, a married woman, articles of plate, 
china, and glass, her workboxes, baskets, 
j jewels, trinkets, and ornaments of the person, 


clothes, and wearing apparel ‘Go and for her 
“Only” for Wife.] — A trust “only” for a own use.” The hushaiK I of the married woman 
married woiuan, her executors, administrators, subsequently died, having bequeathed his per- 
and assigns, is not a trust for lier sei>arate use. | soualty upon certain trusts : — .H(jld, that having 
Bplrett _Y. Mllloiv.^, 8 De G. J. S. 298; 84 i i»egard to the nature of the articles, the gifts to 


L. J., Ch. 865 ; 11 Jur. (N.S.) 614; 11 L. T. i the \vife by her mother might be considered as 


18 W. R. 329. 


having been made for her separate use. Bri/mer, 
In rc,' 24 L, T. 268. 


“ Sole ” Use.] — The word “ sole” is an o[)crative 
word, and must be held in a will to ineaii, sepa- 


Possession of Husband as Trustee— Marriage 


rate, unless there be sometliing to show an inteii- Settlement made Abroad.] — Die rule that a 
tion to ap})ly it to sometliing other tlian the husband is a trustee for liis wife of her separate 


marital right of a husband. ^ Tarftey, In re, 85 protierty when no other trustee has been ap- 
L. J., Ch. 452 ; L. R. 1 Eq. 561; 14 L. T. 15 ; pointed, applies to that which becomes her 
14 AY. R. 474; but see Mauy v. Ha yen, L. R. 1 seiiarate property by virtue of a marriaa'e con- 


14 VV. R. 4/4; but see Mauy v. Hayes, L. It. 1 separate property by virtue of a man; 
Eq. 110 ; 15 AY. R. 875 ; Mauy x, Ilowen, L. R. tract entered into in a foreign country 
4 H. L. 288. therefore, such nroDertv is in the posse.* 


“ Sole Use and Disposal.”] — A legacy given to 
;a married woman for her “sole use and disv>osal” 
vests in her as .se|)arate estate. Bl end v. Bawes. 
50 L, J., Ch. 252 ; 17 Ch. D. 794 ; 48 L. T. 751 ; 
:29 AY. R. 416. 


tract entered into in a foreign country. AYhen, 
therefore, such property is in the possession of a 
husband at the commencement of his bankruptcy 
it does not pass to his trustee. Sihetk, Fx]Mrte, 
Siheth, hi re. 54 L. J., Q. B. 322 ; 14 Q. B. D. 
417 ; 33 AY. 11. 556— C. A. 


‘ ‘ Independent of any Other Person.” ] — Testator 
gave his residuary estate to L. and A., share and 
share alike, for their own use and benefit, inde- 
pendent of any other person : — Held, that they 


Ko Trustee Interposed.] — A legacy to a feme 
covert “ to her sole and separate use ” <loes not 
vest in the husband, though no trustee be iiiter- 
po.sed. Turnley v. Kelly, AAhill. Lvii. 311. 


Ante-nuptial Settlement by Intending Wife.] 


were entitled to their shares for their separate : Settlement by a lady aVjout to marry of pro- 


use. Margetts v. Barringer, 7 Sim, 482, P^i’ty to trustees for her own sole use, benefit, 

and disposition, gives a separate estate. May, 
Wife’s “Proper Hands.”] — Bequest in trust to Fx parte, 1 Madd. 199. 


pay the annual produce into the proper hands of | Though the words “ .separate use ” are not in a 


:a married woman is a bequest to her se])arate note given before marriage, the words “enjoy 
use. Ilartley v. Hiirle, 5 AT's. 545 ; 5 R. 11.113 ; the profits” imply it. Tyrrell v. Hope, 2 Atk. 


but see BlaeJdaw v. Zaais.'I Hare, 49; 6 Jur. 561. 


1121 ; and Troutheeli v. Baughey, 35 L. J., Ch. The property of a married woman, settled by 


.840; L. R. 2 Eq. 534 ; 12 jur.* (N.S.) 543; 14 an ante-nuptial settlement for her separate use 


G. R. 790. life, with remainder as she should by deed or 

will appoint, with remainder in failure of a))- 
Wife’s Receipt to be a Discharge.] — ^AYhen a pointment to her executors or administrators, is 
legacy is given to a. married woman, with a an absolute settlement for her sole and separate 


a. married woman, with 


<lirection that, her receipt shidl, notwithstaiiding use, without restraint on anticipation, ami vests 
•coverture, be a sufficient discharge, she takes the in equity the entire corpus in her for all pur- 
legacv for her sole and se|)arate use. Cooper v. poses. London Chartered Bank of Australl'i v. 

11 Jur. i(N.s.) 923 ; 13 L. T. 319, Lee Lemprlere, 42 L. J,, F. C. 49 ; L. R. 4 F. G. 572 ; 
V. Prleanx: 3 Bro. 0. C. 381. Molyneux, In re, 29 L. T. 186 ; 21 AY. R. 518; 9 Moore, F. 0. 
Ir. R. 6 Eq. 411. (n.s.) 426. 
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Offer of Settlement by Snitor,] — A suitor wrote the trustees to sell it after her brother’s decease, 
to the mother of the young lady as follows : — and to divide the produce amongst his children 
“ If your daughter has or may have money, my who should be living at his decease ; and, after 
wish and intention would be that it should be giving sums of money and shares of lier residue 
settled for her sole and separate use.” Consent to the children of her other brothers and sisters, 
to the marriage having been given, in the faith she said : “ I direct that the legacies and shares- 
that the intention thus expressed would be of such of my nieces as are married shall be to 
fulfilled, and the marriage having taken effect their separate use, free from the debts and 
without a settlement, the court ordered the wife’s control of any husband, and that my trustees 
property to be settled in the usual way, and the shall have powder to give effect to this my 
costs of the suit and of the settlement to be intent ” : — Held, that the testatrix had used 
paid out of the fund. Alt v. Alt, 4 Giff. 84; the word “ are ” in a future sense, and that she 
82 L. jr., Ch. 52 ; 8 Jur. (N.S.) 1075 ; 7 L. T. intended that such of her nieces as should be 
266. married at the time when their legacies and 

shares became payable should take to their sepa- 
^ Eeservation of Disposing Power-Presump- rate use. JJaylhs's Trust, In re, 17 Sim. 178 ; 
tion.] — Where a woman on her marriage reserves 13 Jur. 1090. 
a power to dispose of her personal estate, all 

that slie dies possessed of is to be taken to be Fund Paid to Trusteesfor Use of Wife — Second 
her separate estate, or the produce of it, unless Marriage.] — A father gave his property to tms- 
the contrary can be made to appear, and as she tees on trust during the life of his son to pay, 
has power over the principal she may dispose of apply, and dispose "of the annual produce of a! 
the interest. Gore v. ICniglit, 2 Vern. 535 ; Pre. portion of it for the maintenance and support 
Ch. 255 ; 1 Ir. Eq. E. 464. of his son and his present or any future wife, 

and the maintenance, education, and support of 
Gift by Husband.] — ^A gift by will by a their children, or any or either of them his son 
husband to his wife for her sole use and benefit and his wife and children, in such manner and 
is equivalent to a gift for her separate use. such proportions as the trustees should in their 
€o,v V. Lyne, Younge, 562. discreticui think fit and proper, without being 

The mere gift of chattels to a married woman answerable or accountable to any person for the 
residing \yith her husband will not, in the way in which they should apply the same ; and, 
absence of some expression of intention b}^ the after the death of his son, to pay and apply the 
donor, enure for her separate use, so as to dis- annual proceeds in like manner unto and for the 
place the husband’s marital right to them, or benefit of any widow for life, and any children 
withdraw them from liability to the claims of until they should attain twenty-one or marry, 
his^ creditors. Fitzgihhon v. Pilic, 5 L. II., Ir. and subject to those trusts in trust for the 
'•^87. children. The son died in 1849, leaving a wife 

1 i-../. . . and six children, the youngest of whom attained 

Conditional Gift — Perforniance of Condition.] t'-'-enty-one in 1870. In 18.51 the widow married 


~A testator promised his wife a piano, on con- 


The settlement made on the marriage 


clitioii that slic woiikl learn to play it ; the con- did not comprise the above aniiiial proceeds, aiki 
dition was fnlHlled Held, that this was a valid the trustees continued to pay them to the wife as 
gift fVom tlie husband to the wife. Wluttalier part of her separate estate 'and on her separate 
'V, A hit taller, Alijttalwr, In re, 51 L. J., Ch. receipt. The second husband, who was living 
737; 21 CTi. I). 657 : 46 L. T. 802; 30W. K. 787. apart from his wife, claimed to be entitled to 
bee also V. the income during her life Held, that the 

trustees had a discretion to pay the wife the in- 

T?xr 1 A - 4 = 4 . p 1 1 separate use. Austm v. Austm, 

By Will.]~-A gift of real and per- Austin v. Boyee. 46 L. J., Ch. 92 ; 4 Ch D 233 • 

sonal estate by a testator to his wife “ for her 36 L. T. 96 ; 25 W. E. 346. * ' 

sole use and benefit ” does not give her a separate 

<^tate in the event of subseciuent coverture. Gift for Separate Use, Remainder Over—Resi- 
Crilhertj. Lewu,l He G. J. k. 8.38; 32 L. J., due for Separate Use.]— Gift by will of a fund 

^ to trustees for A., a widow, for life, for her sepa- 

li \\ . h. J^o. rate nse. with remninrlm- mrov A-iii. 


<^tate in the event ot subseciuent coverture. Gift for Separate Use, Remainder Over—Resi- 
Crilhertj. Lewu,l He G. J. k. 8.38; 32 L. J., due for Separate Use.]— Gift by will of a fund 

^ to trustees for A., a widow, for life, for her sepa- 

li \\ . E. —3. i-ate use, w-ith remainder over, followed by a gift 

« tlie residue to A. for her own sole use and 

signed by Husband benefit absolutely. A. subsequently married 
ouly.]-In ortothat a fee simple of an intended again :-Held, that the marital right of the hus- 
w ire may be effected with a trust for her separate band in the residue was excluded. Tarseti In re 
use by an agreement made between the intended So L. J., Ch. 452 ; L. E. 1 Eq 561 • 14 L T 1 5 * 
husband and wife before marriage, the agree- 14 W. E. 474. ' • . xo , 

ment must be in writing and signed by theVife 

the husband ; if it is signed by the Widow’s Pensionfrom East India Comnanv.l— 
husband alone, d Is, owing to the Statute of Under a trust deed providing pensions to be naid 
brands, s. 7, invalid as a declaration of trust for for the maintenance of widows and children of 
separate use as to the fee simple, a husband clerks in the East India ‘Company’s service and 
haying in bus wife s land only an e.state for the stipulating that any recipient of a pension’ who 
oiiit lives ot himself and Ins wifpwntli 


who^ claimed to bo entitled to a pension in his 
marital right : — Held, that the pension provided 


Married --trse in Fntnre Sense.]- for tie p'Sitionrr'' 

Testatrix devisecl an e.state to trustees, in trust deed to be for her separate use, and the money 
foi hei bi other Benjamin for life, and directed was ordered to be paid to her upon her solo 
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receipt. PeaeoeVst Tru.^U% In 7'e, 48 L. J., Ch. 
265 ; 10 Ch. D. 490 ; 39 L. T. 661 ; 27 W. K. 
500. 

Prench Husband — Fund to Separate Hse of 
Wife,] — A father gave his residuary estate to 
trustees upon trust to pay the income to his 
daughter for life for her separate use, and after 
her death to pay the fund to the children of the 
daughter as she should by deed or will appoint, 
and in default of appointment amongst them 
equally. The daughter appointed by deed the 
whole of the fund amongst her children, giving 
the plaintiff, who was one of them, a specified 
sum for her separate use absolutely. The plain- 
tiff, after the death of her grandfather, and 
before the date of the appointment by her 
mother, married a Frenchman domiciled in 
France. He died before the date of the appoint- 
ment, and there was one child only of the mar- 
riage. There was no settlement on the marriage, 
and the French law of community applied, under 
which the child became entitled, in the absence 
of any contrary declaration by the donor, to 
half tire property acquired by her mother during 
the marriage ; — Held, that the plaintilf must be 
considered to have acquired the appointed fund 
from the date of the appointment only, and that 
the fund not haring been acquired during the 
marriage, did not become subject to tlie law of 
communitv. Po Senr v. Clarlte. 43 L. J., Ch. 
821 ; L. R. 18 Eq. 587 ; 31 L. T. 161 ; 23 W. 
R. 3. 

Held, also, that the fact of the gift being ex- 
pressed to be for the separate use rvas a sufli- 
cient declaration to exclude the law of com- 
munity, Ih, 

Legacy to Married Woman — Separate Estate 
— Seizure by Husband — Trustee — Statute of 
Limitations.] — In 1876 a husband took from his 
wife by force a legacy bequeathed to her separate 
use, which she had, to his knowledge, just re- 
ceived on her separate receipt. The wife re- 
peatedly demanded the money from her husband 
until liis death in 1894, but did not obtain it. 
in 1893 she brought an action against her hus- 
band’s executors' for the amount : — Held, that 
the husband knew or was affected with notice 
that the legacy was his wife’s separate property, 
and had, by taking possession of it, made him- 
self a trustee for her ; that as lie had retained 
the money and not accounted for it, his exe- 
cutors could not under the Trustee Act, 1888, 
s. 8, claim the benefit of the Statute of Limita- 
tions, and that his estate was liable to refund 
the amount. WasM v. Leq(fatt, 65 L. J., Ch. 
240 ; [1896] 1 Ch. 554 : 74 L. T. 99 ; 44 W. R. 
298. 

Settlements — Ante-nuptial — Post-nuptial — 
Construction.] — By an ante-nuptial settlement, 
a moil gage for 4,000Z., the property of the wife, 
was a^siuned to trustees, as to one moiety, on 
the usual ti usts, and as to the remaining moiety 
of 2,000/. in trust only for the w'ife, her exe- 
cutors, administrators, and assigns, and when 
realised, be paid over to her, and them, in the 
same manner as she or they w'ould have been 
entitled to receive the same, in case the assigii- 
ineut and settlement had not been executed. 
By a settlement after the marriage, the last- 
nientioned moiety wms settled by the husband 
and wife, upon the usual trusts, for themselves 
and their children. Shortly afterwards the hus- 


band was adjudicated bankrupt on the petition 
of a creditor, whose debt was contracted before 
the settlement, at the date of which the husband 
retained enough to pay his creditors : — Held,, 
that in the first settlement no separate use was 
created, in the wife’s favour, of the second 
moiety. SplreU v. 5 Giff, 49 ; 34 L. J., 

Ch. 365; 11 Jur, (N.S.) 870; 11 L. T. 614; 13 
W. R. 329. 

“ Savings out of Income.”] — By an ante- 
nuptial settlement an annuity was assigned to 
trustees in trust to the lady for her sole and 
separate use for her life, with a provision that all 
savings arising from her income should be held 

the trustees subject to her appointment, and 
in default of appointment in trust for her next 
of kin. The lady died in May, 1847, without 
having made any appointment, and the last 
payment to her in respect of the annuity had 
been made iti the December preceding her* 
death : — Held, that the portion of the annuity 
remaining in the hands of the trustees between! 
the last payment to and the death of the lady 
constituted “ savings out of income” within the- 
meaning of the settlement, and that her adminis- 
trator was not entitled to it as against the next , 
of kill. IlosL-nthalVs SettlcmcM. In re, 6 W. R.. 
139. 

And see Calvert v. Johnston, 3 K. k J. 556, 

Trust — When Arising.]— By a post-nuptial! 
settlement made in pursuance of ante-nuptial 
articles, certain policies of insurance on the life- 
of the husband were assigned to trustees upon 
trust to receive the money and pay the income 
to the wife during her life for her separate use, 
independently of anj^ future husband whom she 
might marry. There was no restraint on aiitici-- 
patioii. During the life of her first husband the 
wife made promis.sory notes in favour of the 
plaintiff, and the plaintiff, the first husband . 
being still alive, brought an action claiming a 
charge on the policies : — Held, that the trust for 
separate use did not arise till after the death of ' 
the husband, and that as the contracts of a mar- 
ried woman can only be enforced against pro- 
perty which formed part of her separate estate • 
at the date of the contract, the action could not 
be maintained. Gajfee, In re (1 Mac. k G. 541),. 
MolyneuPs Iltate, In re (Ir. R. 6 Eq. 411), and 
SturqLs v. Corp (13 Yes. 190) discussed, ICinfji' 
V. Lucas, 23 Ch. D. 712 ; 49 L. T. 216 ; 31 AY. ii 
904»-C. A. 

ii. Power of Disposition. 

Wife a Feme Sole.] — A feme covert is con- 
sidered in equity as a feme sole in respect of her • 
separate property. Ileaden v. Posher, MTTel. k 
Y. 90. 

A wife may dispose of her separate personal 
estate by act in her lifetime, or by will. Peacoah 
V. 2 Yes. 190. 

A married woman is considered as feme sole, 
as to the property settled to her separate use, 
whether in pos.session or reversion, and as such, 
therefore, may sell, if not particularly restrained 
by the instrument. Her consent, on examina- 
tion, required only to waive her equity to have a 
settlement out of her equitable interest, not to 
pass her separate property, Sturqis v. Corp, 13 
Yes. 190 ; 9 R. E. 169. 

The moment a woman takes personal property 
to her sole use, she has the sole right to dispose 
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'Of it. Fd-tipJacdY, Gorqes, 1 Yes. J. 48 ; 1 R. E. 
79. 

Alimony received by a wife under a decree for 
judicial separation from her husband is not sepa- 
rate estate, and cannot be charged by a wife with 
payment of her debts. AmUnoii v. Hay, 55 
J. P.295. 

Assent of Trustees not Necessary. ]— A mar- 
ried woman may bind her separate property 
without the trustees, unless their assent is ren- 
‘dered necessary by the instrument giving her 
that ])roperty. v. AfltitiH, 14 Yes. 54^ 

Unless the joining of her trustees is made 
ncccssarr, there is no occasion for that. Grhjhy 
V. Cox, 1 Yes. 518. 

Freehold Property.]— A married woman can 
■dis})Ose of freeholds settled to her separate use, 
.•as if she were a feme sole. Adams v. Gamhle, 
12 Ir. Ch. E. 102. Reversing 11 Ir. Ch. R. 269. 

A feme covert having a freehold of inherit- 
■ ance settled to her .separate use may dispose of 
it as if she were a feme sole, by deed or will, 
without a deed acknowledged, and not the less 
•so that a specific power of apv)Ointmeut in a par- 
ticular way over the property is given her by the 
instrument settling it to her seimrate use. "71/?/- 
2or V. Meads, 4 De G. & 8m. 597 ; 84 L. J., Ch. 
•203 ; 11 Jur. (n.S.) 1G6 ; 18 W. R. 394. 


01 Contracting.] — Wife, by equitable possession 
of separate estate, cannot acquire power to con- 
ti-act generally ; she has incidentally a power to 
dispose of that property, and an actual appoint- 
ment or disposition thereof will bind her. Ay w A 
lar V. Aguilar, 5 Madd. 418, See col. 1095. 

Annuity— Greneral Power of Appointment.]-— 

An annuity was assigned to trustees in trust to 
pay the same to such persons as Lady B. should, 
by any writing signed by her, notwithstanding 
I her coverture, appoint, but so as not to deprive 
1 herself of the benefit thereof, by sale or other 
anticipation, and for want of such appointment, 
in trust to pay the same to Lady B. for her sepa- 
rate use : — Held, that Lady B. had not only a 
limited power of appointment, but also, under 
the latter part of the clause, the general uncon- 
trolled dominion over the annuity. Barrymore 
V. 8 Sim. 1. 

Voluntary Settlement— Draft Declaration of 
Trust— Locus pcenitentiae.]— Upon evidence that 
a mari'ied woman desiring to execute a voluntary 
settlement transferred stock, to which she was 


Life Estate.] — Devise of freehold in trust 

to pay rents as they should become due and pay- 
■ able into the liands of testator’s wife, and not 
otherwise, for her life for her separate ii.so, and 
recei]>ts of his wife alone for what should be 
actually paid into her own proper hands should 
be good discharges of trustees Held, wife had 
power to alienate her life estate. Aeton v. White 
1 8ini. 8. 429 ; 24 R. R. 208. 

Reversionary Interest.]— A feme covert, to 
whose sole and separate use a reversionary in- 
terest in proi)eity has been given, mav assign 
that interest as if she were a feme sole. "and lier 
assignment will bind hnr right in case she sur- 
vives her husband. Keene v" Johnston, 1 Jon. A 
C. 255 ; 1 Ir. Eq. R. 4G4. 


Estate Tail for Separate Use — Enlargement! 
into Fee.]— A wife having an estate tail settled 
to her separate use without power of anticipa- 
tion as to the income may by a disentailing deed 
enlarge her estate tail into a fee simple, and 
limit the fee to her separate use, with a powei- to 
dispose of it so as to <lefeat her husband’s title 
by the curtesy, notwithstanding the bankruptcy 
of her husband. Cooper v. Macdonald, 47 L. J. 
Oh. 878 ; 7 Ch. D. 288 ; 38 L. T. 191 : 26 W*. li.’ 
877 — C. A. 


Contingency— Limitation of Separate Estate 
upon.]— A married woman has no power of | 
disposition over an interest in realty limited to 
her separate use upon a contingency, viz. the I 
insolvency of her husband, until the" event lias 
happened upon which her estate arises. Bestall 
V. Banhurg, 18 Ir. Ch. R. 818, 


No Rower of Disposition R3served.'' ^Wlier 

married woman stipulates that in tie event’of 
her surviving the property shall be hers, reserv- 
ing no power of disposition over it during the 
coverture, there are no means by which she can 
dispose of it while covert. Lee v. MuaaerUlnt 
1 Yes. & B. 118. w 


Separate Rroperty Gives no General Rower I 


J entitled for her separate use, into the names of 
. trustees, and approved of a draft declaration of 
^ trust : — Held, that there was a locus poenitentias, 
and^ that the trusts did not attach, unless the 
draft had been finally authorised before the 
: transfer to the trustees ; and an inquiry to that 
• effect being answered in the negative, the fund 
; ordered on the petition of the married woman to 
1 be retransferred to her separate use. Suites, In 
I yr, 2 John. AH. 415. 

Gift to Rerson in Confidential Relation.] — A 

married woman, having separate estate, joined 
with her trustee, who was lier confidential medi- 
cal attendant, in granting annuities secured on 
her separate estate for his benefit. 8he after- 
wards sought to set them aside as against the 
grantees : — Held, that the onus of proving their 
invalidity was on her ; and it appearing that 
she understood the transaction, and no undue 
persuasion or coercion having been proved, it 
was held that they could not be im])eached : — 

, Held, also, that the principle of Areher v. Hud- 
\siai (7 Beav. 551) did not apply to the case. 
Blaehe V. Clarlt, 15 Beav. 595 ; 22 L. J., Ch. 
877, 

iii. Sarings of. 

When Separate Estate.] — The savings of a 
married woman’s separate estate, like the 
income itself, become her separate estate in 
equity. Bumean v. Cash in, 44 L. J., 0, P. 225 • 
L. R. 10 C. P. 554 : 82 L. T. 497 ; 23 \y. r’ 

Furniture was settled upon a married woman 
to lier seiiarate use, and with money, also her 
eparate property, she from time to time renewed 
such as wore out. The whole was seized bv the 
sheriff for a debt of her husband : — Held, "that 
as a court of equity would under the circum- 
stances have restrained the slieriff from selling 
the accretions as well as the original furniture 
a couit of la\y, upon an interpleader summons 
must take notice of the equitable claim of the 
white’s trustee, and direct the sheriff to withdraw. 

Money received by a married woman out of 
the proceeds of her husband’s business, or saved 
by her out of moneys given to her by him for 
household purposes, dress, or the like, and in- 
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vested by her in her own name, belongs to her 
husband. Barmeh y. M*Ciilloeli^ 3 Kay & J. 
110 . 

Secus as to money saved by her out of the 
income of her separate estate, and so invested. 
Ih. 

Where such investment had been made by her 
husband for her, upon its being impeached by 
his creditors after his death: — Held, that the 
onus was upon her to prove that the moneys 
were the savings of her separate estate. Ih. 

She proved that they were saved out of rents 
of furnished houses, which w'ere settled to her 
separate use : — Held, that threw back upon the 
creditors the onus of proving that the furniture 
belonged to the husband, and, also, what part of 
the rents were to be attributed to the furniture. 

. Ih. 

Purchases out of Savings.]— -The savings of 
the income of lands settled to the sejiarate use of 
a married woman, and chattels purchased by her 
out of such income, are prima facie her sepaimte 
property. Pilte v. Fitzgilhon, 6 L. K. Ir. 486. 

A feme covert who has pin-money, or a sepa- 
rate maintenance settled on her, may, liy writing 
in nature of will, dispose of what she saves out 
of it, and such disposition shall bind the hus- 
band. Ilerhert v. Ilerhert^ Pre. Ch. 44 ; 1 Eq. 
Abr. 66. 

Where a woman by marriage agreement is to 
have the separate use of any estate during 
coverture, she shall have that and its produce 
after marriage, and, if invested in any purchase, 
equity will regard it as the produce of what 
she ought to have. Fasthy v. Fadhf^ 2 Eq. Abr. 
148. 

A married woman having real property settled 
to her separate use, with a testamentary power 
over it, may dispose of leaseholds and other 
chattels purchased with the produce of it, but 
not of real estate so purchased. CkurchAll v. 
Blhhen^ 9 Sim. 447, n. 

The savings of a wife’s separate estate were 
invested in the joint names of husband and wife. 
The fund was afterwards applied in the purchase 
of a real estate. After the death of the husband, 
the court, on the evidence, held that the estate 
belonged to the wife. Barliin v. Bavldn^ 17 
Beav. 578 ; 28 L. J., Ch. 890 ; 2 W. 11 135. 

Purchase of Stock in names of Children — Pre- 
sumption.] — Where a married woman, out of the 
savings of her separate estate, purchased stock in 
the names of her son and daughter, it was pre- 
smned that she did so to exclude her husband’s 
rights, and not as an advancemeiit to her chil- 
dren. ■ Be Vis?}ie, In re, 12 W’’. K. 140. 

Shares — Advances to pay Calls.] — Shares were 
settled on a married woman for life with re- 
mainders over. At the request of the trustees, 
who had no money available for the purpose, she 
advanced sums out of her separate citato for the 
payment of calls on the shares. On her death a 
bill was filed by her legal personal representative, 
claiming a lien on the shares for the anumnt ad- 
vanced, together with intej-est from her death : — 
Held, that he was entitled to have the amount 
advanced and intei’cst. raised by sale of the 
shares. Todd v. Moovkoutte.^h.. IL 19 Eq. 69 ; 32 
L. T. S ; 23 W. lb 15,5. 

Where the calls on new shares allotted to 
trustees of a marriage settlement, in respect of 
original railway shares held by them upon the 


trusts of the settlement, had been paid out of the 
wife’s separate income : — Held, that stock pur- 
chased with the proceeds of the sale of such new 
shares was subject to the trusts of the settlement 
as corpus, and that the wife had a lien for the 
amount so paid for calls, by analogy to the case 
of tenant for life advancing money for fines pay- 
able on renewal of leaseholds. Rowley v. Umohi^ 

2 Kay k. J. 138. 

Wife of Lunatic.]— The savings of an annual 
allowance for her separate maintenance, paid to 
the wife of a lunatic living apart from her hus- 
band, under an order in lunacy, are her separate 
property, although the order does not expressly 
state that the allowance is for her separate use. 
Tharp, Bi goods of Id P. D. 76 ; 38 L. T. 867 ; 26 
W. E. 770-1-C. A. 

Husband and Wife living Separate.] — Hus- 
band and wife had, for many years, lived and 
were still living sejiarate. The husband remitted 
money for her maintenance and support. She 
saved a considerable portion : — Held, that the 
husband could not recover back these savings. 
Brooke v. Brooke. 25 Beav. 342 ; 27 L. J., Ch. 
639 ; 4 Jur. (K.S.) 472. 

Grift of Savings.] — A wife separated from her 
husband may make a gift of the savings of her 
separate allowance as a ferae sole {Gage v. IJder, 

2 Bro. P. C. 4), or she may dispose of them 
will {Georges v. Chaneie, Toth. 97). S. P., 
Pridgeon v. PrUlgeon, 1 Ch. Ca. 118 ; Bletsow v. 
Sawyer, 1 Vein. 244 ; Humph ery v. Bichurds, 25 
L. J., Ch. 442 ; 2 Jur. (n.S.) 432 ; 4 W, E. 432. 

Will — Construction.] — Under a testa- 
mentary appointment by a married woman of 
“ all funds and property which have been or shall 
be purchased out of the savings of property to 
which I have been or shall be entitled to ray 
separate use ” : — Held, that savings out of 
separate estate standing to her account at her 
banker’s did not pass. Askew v. Booth, 43 L. J., 
Ch. 368 ; L. E. 17 Eq. 426 ; 30 L. T. 155 ; 22 
W. E. 524. 

Covenant to allow Wife to dispose of Personal 
Estate — After-acquired Property.] — Covenant 
that wife shall be at liberty to dispose of her 
• personal estate does not extend to property 
acquired after marriage, Pilkhigton y. OuthherG 
son, 2 Bro. P. C. 7. 

But if wife conceals such after - acquired 
property till after husbands death, so that he 
cannot know of, or reduce the same. into posses- 
sion, her disposition of it shall not be set aside, 
even in favour of creditors. Ih. 

Agreement to Settle Savings.] — Stock was 
, settled in trust for a widow for life, and after her 
i death, in trust for any husband with whom she 
i might intermarry, for life ; and after the death 
L of the survivor, in trust for her children. The 
, lady, <luring her widowhood, had accumulated a 

- considerable amount of savings. When about 

- eighty she intermarried with A,, a member of the 
t English and Irish bar. Prior to such marriage a 
3 long correspondence took place between A. and 
I the lady, in the course of which the lady insisted 

that her savings should be settled upon her ; to 
:> which A. ultimately assented, and he undertook 
f to prepare a settlement according to the lady’s 
e wishes. Ho such settlement was prepared or 
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executed, “but on the day of the marriage A. I 
signed a document, prepared by himself, by a 
which he agreed to consent to a deed or docu- a 
ment by which the lady “ would be fully autho- 1: 
rised and empowered, notwithstanding her cover- 1: 
ture, to make such disposition as might be agreed t 
and directed therein of such dividends or funds, J 
amounting to 2,OOOZ., out of whatever funds or 
dividends she should be entitled to, be possessed 
of, or have legally acquired at the time of her ] 
decease.” No appointment was made by the 1 
lady of any part of her savings. After her death, i 
her son and only child by her former marriage < 
filed a bin praying a declaration that he was ^ 
entitled to his mother’s savings : — Held, that the < 
correspondence showed that it was agreed that ^ 
the whole of the lady’s savings should be put 
into settlement, and that, looking at the corre- 
spondence, the only settlement which a convey- 
ancer would have prepared, or wdiich the court 
would have sanctioned, would have been one 
under which A. would have taken no interest in 
the lady’s savings otherwise than by her appoint- 
ment, and that her son was therefore entitled to 
the whole of her savings. Corley v. Stafford 
{Lord), 26 L. J.. Ch. 865 ; 3 Jur. (N.S.) 1225 ; 5 
W. R.'eh). 

Bequest of Savings of Alimony.] — A married 
wmman, divorced a mensa et thoro, bequeathed 
the savings of alimony by will : — Held, that the 
legatee was entitled to such bequest, to the ex- 
clusion of the surviving husband. Moore v. 
Barher, 5 Gift. 43; 34 L. J., Ch. 667 ; 11 Jur. 
(N.S.) 539 ; 12 L. T. 664 ; 13 W. R. 935. 

In Scotland.]— 43 & 44 Viet. c. 26, and 44 
k 45 Viet. c. 21. 

iv. 8(‘i)arate Trading hg Wife. 

Husband Permitting his Wife to make a Pro- 
fit.] — A husband voluntarily and after marriage 
permits the wife, for her separate use, to make 
profit of all butter, eggs, &c., beyond what is 
used in the family ; out of which the wife saves 
1 OUZ., which the husband borrows and dies ; the 
court will allow of this agreement to encourage 
the wife’s frugality, and the wife shall come in 
as a creditor for this 100?., especially where there 
IS no deficiency of assets. Slannbig v. Style, 3 
P. W. 337. 

So, ^ where the husband agreed that the wife 
should take two guineas of every tenant that 
renewed a lease with the husband, beyond the 
fine which the husband received, that was 
allowed to be the wife’s separate money. 11). 

A wife conducted the business of a lodging- 
house keeper at two houses, one of which be- 
longed to her husband, the other being settled to 
her separate use : — Held, that he might permit 
her to appropriate the net profits of both houses 
to her separate estate. Limley v. Timms, 28 
L. T. 608 ; 21 W. E. 494. 

Subsequent Interference of Husband.] — When 
a husband, by a post-nuptial deed, has settled a 
house and business to the separate use of his wife, 
to be managed by her for the benefit of herself 
as if a feme sole, he can be restrained from in 
any way interfering with the business, and even 
from entering the house. Wood v. Wood, 19 
W. R. 1049. 

Croodwill of Wife’s Ante-nuptial Business.] — 
The goodwill of a business, carried on by a wife 


before marriage, and afterwards by the husband 
and wife, survives to her ; she may dispose of it, 
and receive the purchase-money for her own 
benefit, even though it is carried on upon lease- 
hold premises, forming a part of the estate of the 
testator, which were disposed of by his will. 
Morris v. Mosx, 25 L. J., Ch. 194. 

Earnings of Wife — Married Women’s Pro- 
perty Act, 1870.] — A woman in 1855 entered 
the service of a man as housekeeper in a house 
which was in his occupation but was not his 
ordinary place of residence. He shortly after- 
wards engaged to marry her. In 1861 she 
commenced the business of preserving fruit, 
which was begun upon a small scale, but 
gradually became a large wholesale business. 
It was carried on by her in her own name ; 
she kept a separate banking account ; and he 
admitted that it was her own business, and 
was managed solely by her, though he some- 
times assisted. In 1874 he married her. After 
the marriage the business was carried on by her 
as before, in her maiden name ; her husband 
resided in the house where it was carried on, but 
it did not appear that he took any further part 
in it than he had done before the marriage. He 
shortly afterwards died intestate : — Held, that 
the stock-in-trade and capital of the business 
belonged to the widow, and were not part of the 
husband's estate. Aslmorth v. Outram, 46 
L. J., Ch. 687 ; 5 Ch. D, 923 ; 37 L. T. 85 ; 25 
W. R. 896— C. A. 

Semble, that the Married Women’s Property 
Act, 1870, s. 1, applies not only to the earnings 
of a separate business carried on by a married 
woman, but also to the business and stock-in- 
trade fro 2 n which the earnings are made. Ih. 

Executor, no Right of Retainer against.] 

— The separate estate of a married woman in 
earnings, under the Married Women’s Property 
Act, 1870, becomes upon her death equitable 
assets and divisible amongst her creditors pari 
passu, so that her executor has no right to retain 
in full his own debt thereout. Poole, In re, 
Thomgjson v. Bennett, 46 L. J., Ch. 803 ; 6 Ch. 
D. 739 ; 37 L. T. 119 ; 25 W. R. 862. 

Business carried on “separately” from the 
Husband.] — A., a butcher (not within the city 
of London), was removed to the w'orkhouse 
, infirmary suffering from delirium tremens. A 
, friend lent his wife sums of money to enable 
; her to purchase meat wherewith to carry on the 
business for the support of her family. She con- 
. tinned to do so for several months, her husband 
, on his return from the infirmary not interfering, 

) and residing for part of the time in an upper 
; room of the house. Meat wdiich had been so 
J purchased by the wife w'as seized in execution 
; for a debt of the husband ; and upon an inter- 
pleader summons the county court judge held 
that the case w^as not wdthin the Married 
L Women’s Property Act, 1870 (33 & 34 Viet. 
, c. 93). Upon appeal to a divisional court, it 
J being agreed that the court should draw inier- 
: ences from the facts stated : — Held, that the case 
disclosed such a separate trading by the wdfe as 
^ to w’arrant them in holding that the goods seized 
I were the property of the wife. LoveU v. Xeiaton, 
4 C. P. D. 7 ; 39 L. T. 609 ; 27 W. R. 3()6. 

If a husband takes such a part in his wife’s 
- business as to make himself personally liable, 
i the business is not carried on separately from 
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the husband, within the meaning of 33 & 84 
Ylct. c. 93, Laporte v. Costloh, 31 L. T, 434 ; 
23 W. R. 131. 

A separate business may be carried on by a 
wife while residing with her husband, Ih. 

Wife Letting Lodgings.] — A husband fur- 
nished a house over wdiich his wife had a general 
power of appointment, and subject thereto a life 
interest in the rents for her separate use. The 
wife, wdth the husband’s consent, managed the 
property, and received all the profits of letting 
the house in lodgings : — Held, that the husband, 
after the wife’s death, was not entitled to an 
inquiry as to how much of the profits of the 
lodgings arose from the furniture. Beecher v, 
13 L. T. H. 

A wfife conducted the business of a lodging- 
house keeper at two houses, one of which be- 
longed to her husband, the other being settled 
to her separate use : — Held, that he might per- 
mit her to appropriate the net profits of both 
houses to her separate estate. Lumley v. Timms, 
28 L. T. 608 ; 21 W. K. 494— L.JJ. ' 

Liability to Bankruptcy — “Carrying on Busi- 
ness separately from Husband.”]— A married 
w’oman does not “ carry on business separately 
from her husband” within the meaning of s. i, 
sub-s. 5, of the Married Women’s Property Act, 
1882, because she has an interest in the business 
which is carried on, which is her separate pro- 
perty. The test is whether she is trading inde- 
pendently of her husband, and without being 
accountable to him for the profits of the busi- 
ness. Edwards, In re, Harvey, Ex 2 )arte, 1 5 R. 
362 ; 43 W. R. 509 ; 2 Mansbn, 182. And see 
(Tilehrist, Ex pa rte, Armstrong , In re, col. 1035, 
and col. 1115. 

V. ProiyeHy Acquired during Separation. 

Transportation of Husband — Share as Hext-of- 
kin,] — Where the husband was attainted of 
felony, and pardoned on consideration of trans- 
portation, and afterwards the wife became 
entitled to some personal estate as orphan to a 
freeman of London, this personal estate decreed 
to belong to the wife as to a feme sole. Hem- 
some v. Boioyer, 3 P. W. 37. 

Earnings of Wife.] — What the wife acquires 
during the time her husband has deserted her, to 
subsist herself and family, is her separat-e pro- 
perty, and not liable to the disposition of the 
husband ; and what he has forcibly taken he 
must deliver in specie, but if disposed of he 
must pay her the value set by the master. Cecil 
V. Juxon, 1 Atk. 278. 

Annuity — Desertion by Husband — ^Appropria- 
tion of Accumulations.] — A husband deserted 
his wife immediately after her marriage, in 1 846, 
and she was supported by her sister. In 1848 
an annuity was bequeathed to her for her life, 
which the trustee accumulated until 1862, when 
the wife obtained a decree for a judi'iial separa- 
tion. In 1863 the court, on the petition of the 
wife and her sister, ordered the accumulations to 
be paid over to the sister, to the exclusion alto- 
gether of the husband. Ford, In re, 32 Beav. 
621 ; 33 L. J., Ch. 180 ; 9 Jur. (N.S.) 740 ; 8 L. T. 
652 ; 11 W. R. 45. 

Judicial Separation — Effect of— Property sub- 
sequently acquired.]— A wife who has obtained 
a decree for judicial separation is to be con- 
sidered as a feme sole with respect to such pro- 


perty only as she may acquire or which may 
come to or devolve upon her after the decree : 
s. 25 of the Divorce and Matrimonial Causes Act, 
1857 (20 & 21 Viet. c. 85), not applying to pro- 
perty to which the wife was entitled in posses- 
sion at the date of the decree. CooUe v. Fuller 
(26 Beav. 99) distinguished. Waite v. Morland, 
57 L. J., Ch. 6.55 ; 38 Ch. D. 13.5 ; 59 L. T. 185 ; 
36 \V. R. 484— C. A. See col. 798. 

vi. Money at Banlt. 

Account Opened at Bank by Wife=— Moneys 
Paid in by Husband.] — An account was opened 
at a bank by a wife in her own name as an exe- 
cutrix, the moneys she received as such executrix 
being placed to that account. The husband 
from time to time paid in moneys of his own to 
the account, cheques being drawn on it by the 
wife for the payment of household expenses. 
The husband died, and then the wife, the ac- 
count still continuing : — Held, that as the hus- 
band had allowed the account to be opened in 
the name of the wife, and had from time to time 
paid in moneys of his own to the account, he 
showed an intention that, if the wife survived 
him, whatever was then remaining to the credit 
of the account should form part of lier estate. 
Lloyd V. Fuyhe, L. R. 14 Eq. 241 : 27 L. T. 
474*. 

But, on appeal, the court held that the wife 
was merely the agent of her husband, and that 
the money belonged to his estate, and not hers. 
S. (\, 42 L. J., Ch. 282 ; L. R. 8 Oh. 88 ; 28 L. T. 
250 ; 21 W. R. 346. 

The uncle of a married woinari intimated his 
intention to give her 10, COOL, “ to be settled as 
should be most agreeable ” to her and her hus- 
band. No settlement was agreed upon, and, 
after an interval, the donor paid the money to a 
separate account which the wife had at a bank. 
A small balance was spent by her, but the 
greater portion was invested, by her direction 
and in her name, in securities, 'which she subse- 
quently, without advice, transferred into her hus- 
band’s name. He continued to pay the interest 
to her separate account for some years, but after- 
wards claimed to be entitled to the securities, 
jure niariti : — Held, that there was a settlement 
to the separate use of the wife, and her rights 
had not been abandoned. Carnegie v. Carnegie, 

30 L. T, 460 ; 22 W. R. 595. Affirmed on appeal, 

31 L. T. 7 ; 22 W. R. 783. 

Wife’s Cheque Paid into Husband’s Bank.] — 

A wife, to whom a legacy had been bequeathed 
to her separate use, received an uncrossed 
country banker’s draft, payable in London, for 
the amount, less the duty, and she indorsed the 
draft, and handed it over to her husband, and 
his bankers received the amount and placed it 
by his direction to his deposit account. The 
husband died suddenly a few days afterwards. 
There was evidence pointing to the fact that the 
wife did not intend to give the draft to her hus- 
band. In an action against his executors : — 
Held, that the widow was entitled to be paid the 
sum claimed. Green v. Carllll, 46 L. J., Ch, 
477 ; 4 Ch. D. 882. 

Joint Account — ^Advancement for Wife.] — A 

man had for a series of years lodged money in 
two several banks on deposit receipts, some of 
which were in his own name, and others in the 
joint names of himself and of his wife, and he 
frequently changed deposits already made in 
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his own name into their joint names. There was 
some evidence of statements made by him to his 
wife, but resting on her testimony, that he had 
acted thus with the object of enabling the sur- 
vivor to take the principal. At his death there 
were in the two banks four deposit receipts in 
their joint names and one in his own name alone: 
— Held, that the joint lodgments were advance- 
ments for the wife, who survived. Taliotv. Cody^ 
Ir. R. 10 Eq. 138. 

Receipts in the joint names of husband and 
wife at law and in equity considered. Ih. 

— — Resulting Trust.] — A husband, who was 
in failing health, opened a new banking account 
in the joint names of himself and wife, authoris- 
ing the bank to cash cheques drawn by either of 
them, and telling the bank manager that the 
balance of the account would belong to the sur- 
vivor of himself and his wife. Cheques were 
thenceforward drawn by the wife only, and were 
applied by her in payment of household and 
other expenses, the husband paying in sums of 
money from time to time to the credit of the 
account. At the time of his death there was a 
large sum standing to the credit of the account, 
which the wife claimed to be entitled to for her 
own use : — Held, that the evidence of circum- 
stances was not sufficient to rebut the presump- 
tion of a resulting trust in favour of the testator. 
Ilanhal v. CmtiivdL 44 L. J., Ch. .504 ; L. E. 20 
Eq. 328. 

Payments out of Income to Trust Account at 
Bankers.]— A testator gave certain property to 
trustees upon trust for his wife for life for her 
separate use, and after her death for her children. 
After the testator’s death the widow married 
again. The trustees opened an account in their 
name at a banker’s, to which they paid the 
produce of the trust property. The widow paid 
certain sums to this account from time to time 
ouw of her income. She died in the lifetime of 
her second husband, who claimed the sinns paid 
in by his wife as her administrator : — Held, in 
the absence of express evidence of her inten- 
tion, that the money was held by the trustees in 
trust for tlie children. Metcalf v. Fidier^ 2 
W. E. 326. 

Husband Entitled as Administrator.] — A wife 
with a separate estate, over which she had power 
of disposition notwithstanding coverture, gave 
by will the whole of the funds constituting such 
separate estate upon trust for her nephews and 
nieces, and also bequeathed all funds purchased 
out of the savings of her separate estate upon the 
like trusts. She died leaving a large balance on 
her current account at her bankers : — Held, that 
she bad not purchased any funds out of the 
savings at her bankers, and that such savings 
were undisposed of, and passed to her ‘husband 
as administrator. Ai^ltnc v. Booth ^ 43 L. J., Ch. 
3(>8 ; L. E. 17 Eq. 426 ; 30 L. T. 155 ; 22 W. R. 
524. &Y? col. 1051. 

Where the wife becoming entitled to separate 
property joined with her husband in appointing 
an agent to receive the rents, who by husband’s 
direction ]-)aid them into the bankers of his 
family, with whom he opened an account, and 
the husband drew cheques on them, part of 
which he applied for his own pui*poses, and the 
rest in keeping down incumbrances on the estate ; 
and at his death a large balance remained in the 
banker’s hands, which was transferred to the 


account of the wife as his sole executrix, in which 
character she also drew on them : — Held, that 
by her acquiescence during his lifetime, the fund 
at his death was to be deemed his estate, and not 
to belong to her. Beresford v. Armagli {Ai'ch- 
bishnj)'), 13 Sim. 643 ; 13 L. J., Ch. 235 ; 8 Jur. 
262. 

Wife’s Overdraft — Lien of Bankers.] — A wife 
having property settled to her separate use for 
life, with remainder as she should, notwithstand- 
ing coverture, by deed or will appoint, with 
remainder to her executors or administrators, 
opened two accounts with her bankers, a private 
and an administration account, and directed the 
bankers, by the joint letter of herself and her 
husband, to consider any overdraft on her private 
account secured by the administration account. 
The administration account was subject to the 
trusts of the settlement. At her death the 
private account was overdrawn : — Held, that she 
had contracted so as to bind her separate estate, 
and that the bankers had a lien on the adminis- 
tration account in respect of the overdrawn 
private account. London Chartered Banli of 
AmtraUa v. Lemprlerc^ 9 Moore, P. C. (n.S.) 426 ; 
42 L. J., P. C. 49 ; L. E. 4 P. C. 572 ; 29 L. T. 
186 ; 21 W. E. 513. 

Interpleader.] — A married woman lodged 
several sums of money in a bank in her own 
name u])on deposit receipts representing herself 
to be a widow. Her husband and, a transferee 
from her both afterwards claimed and brought 
actions for the recovery of the deposits : — Held, 
a proper case for interpleader. Costello v. 3Ia7‘ti% 
15 W. E. 548. 

b. Statutory Separate Property — IVCarried. 

Women’s Property Acts. 

Married Women’s Property Act, 1882, s. 
sub-s. 1.] — A married ivornan shall, In aoevt'd- 
ance ivith the grroviCams of this act, he capable 
of acquh'ing, liold/rnfi, and disposing by loill or 
otherwise, of any real or personal property in 
the name manner as if she were a feme sole, with- 
ont the intervention of any trustee. 

Married Women’s Property Act, 1882, s. 5.] 

— Brery looman married before the conimence- 
inevt of this act , shall be entitled to have and, to 
hold, and to dispose of in manner aforesaid as 
her sepa7'ate property, all real and gmrsonal pro- 
perty, her title to which, whether ve.sted or con- 
tingent, and whether m possession, ^'eversion, or 
remainder, shall accrue after the concmencenuait 
of this act, i7icludiny aQiy ivages, earnings, moneg, 
and p7'op)erty so gamed or aetpdred by her as 
aforesaid. 

Title of Married Woman accrued before 1882 
— Property Falling into Possession after.] — 

Sect. 5 of the Married Women’s Property Act, 
1882, applies only to property of a married 
woman her title to which accrues for the first 
time after the commencement of the act ; it does 
not, therefore, include an interest to which she 
was contingently entitled before, but which falls 
into possession after the act. AdanieA Trusts, 
In re, 54 L. J., Ch. 878 ; 53 L. T. 198 ; 33 W. E. 
834. Tench's Trusts. In re, L. E. 15 Ir. 
406. 

Property to which a married woman was, at 
the commencement of the Married Women’s. 
Property Act, 1882, entitled for a vested interest. 
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in remainder, and which afterwards became an 
interest in possession, is not property “ her title 
to which has accrued after the commencement of 
the act ” within the meaning of s. 5. TucJie?^ In 

Emanuel v. 54 L. J., Ch. 874 ; 52 

L. T. 923 ; 33 W. E.‘932. 

Property to which at the 'time of the com- 
mencement of the Married Women’s Property 
Act, 1882, a woman married before the act was 
entitled subject to a life estate, but not for her 
separate use : — Held, not to become her separate 
estate by falling into possession after the com- 
mencement of the act. Reid v. ReUl, 55 L. J., 
Ch. 294 ; 31 Ch. I). 402 ; 54 L. T. 100 ; 34 W. E. 
332— C. A. 

If a woman married before the commencement 
of the Married Women’s Property Act, 1882, has 
before the commencement of the act acquired a 
title, whether vested or contingent, and whether 
in reversion or remainder, to any property, such 
property is not made her separate estate by s. 5 
of the act, though it falls into possession after 
the act. Eaynton v. Collins (53 L. J., Ch. 1112 ; 
27 Ch. H. 604) overruled. II. 

Property to which a married woman was, at 
the commencement of the Married Women’s 
Property Act, 1882, entitled for a vested interest 
in remainder, and which, on the 4th of October, 
1884, became an interest in possession, is not 
property “ her title to which has accrued after 
the commencement of the act ” within the 
meaning of s. 5. TucJier, In re^ Emanuel v. 
Parfitt (54 L. J., Ch. 874), and Adames' Trusty 
In re (54 L. J., Ch. 878) followed. Eaynton v. 
ColUm (27 Ch. D. 604) not followed. Iluhson^ 
In re, Webster v. Rickards, 55 L. J., Ch. 300 ; 
34 W. E. 195. 

N., a lady married in 1860, became entitled, as 
one of the next of kin of C., who died without 
children in 1885, to a share of a fund settled by 
a deed of 1830, in trust for C. for life, and after 
her death to her children, and in default of chil- 
dren, for such person or persons as should, on 
the failure of children, be the next of kin of C. 
under the Statute of Distributions : — Held, that 
N.’s title accrued before the Married Women’s 
Property Act, 1882, and that she did not take a 
separate estate under s. 5 of that act, in her 
share, but that it went to the assignee in bank- 
ruptcy of her husband, subject to her equity to 
a settlement. Beaver e's Trusts, In re, 21 L, E. 
Ir. 397— C. A. 

k testator, who died in 1875, devised his real 
estate to his wife for life, with remainder to his 
children. One daughter married in 1878, and 
the tenant for life died in 1884 : — Held, that 
under the operation of s. 5 of the Married 
Women’s Property Act, 1882 (45 & 46 Vict.c. 75), 
the married woman’s share in the estate was 
her separate property, and could be disposed of 
by her without the concurrence of her husband. 
Tliontpson and Curzon, In re, 54 L. J., Ch. 610 ; 
29 Ch. D. 177 ; 52 L. T. 498 ; 33 W. E. 688. 

Spes Successionis — Contingent Interest or 

mere Expectancy — Grift to possible Next of 
Kin.] — A spes successionis is not a title to pro- 
perty by English law. A woman, married before 
the Married Women’s Property Act, 1882, who 
has a mere spes successionis to property, as one 
of a class of possible next of kin, has not a “ con- 
tingent title” within the meaning of s. 5 of that 
act. Parsons, In re, StocMey v. ParsoTis, 59 
L. J., Ch. 666 ; 45 Ch. D. 51 ; 62 L. T. 929 ; 38 
W. B. 712. 


A woman, being executrix and residuarv 
legatee, married in 1880. She had discharged 
all her duties quS. executrix, save that she had 
not obtained payment of a sum of money which 
fell due to her testator’s estate in September, 
1879, for which sum she brought an action in 
1883 Held, that the wife’s title qu^l legatee 
accrued before the Married Women’s Property 
Act, 1882, came into operation, and that the hus- 
band was entitled to this money jure mariti. 
Edwards v, Edwards, 1 Cab. &: E. 229. 

Marriage Settlement.] — A marriage settlement 
made in 1862 contained an agreement for the 
settlement of any future-acquired property of the 
wife to a specified amount (except interests 
settled and limited to her separate use). The 
wife, after the commencement of the Married 
Women’s Property Act, 1882, became entitled 
absolutely to a bequest above the specified 
amount, without any limitation as to separate 
use: — Held, that, by s. 19 of the above 
act, the marriage settlement was exempted 
j from the 5th and other sections ; and that the 
bequest to the wife came within the covenant to 
settle future-acquired property, and must be 
dealt with as if the act had never been passed. 
Stonor's Trusts, In re, 52 L. J., Ch. 776 ; 24 
Ch. D. 195 ; 48 L. T. 963 ; 82 W. E. 413. 

Settlement on First Marriage — Life Estate- 
General Power of Appointment — Kemarriage.] 

— By a settlement made in 1878, upon a former 
marriage of Mrs. P., a fund was settled in trust 
for her during her life, and during her said 
intended coverture, for her separate use without 
power of anticipation ; and then upon trust, in 
the events which happened, for such persons as 
she should during coverture by deed or will 
appoint, and when not under coverture by deed 
or will appoint, and, in default of appointment, 
upon trust for her executors, administrators, and 
assigns. Mrs. P., having survived her former 
husband, married again after the passing of the 
Married Women’s Ih'operty Act, 1882, without 
having exercised her power of appointment 
under the settlement : — Held, that the operation 
of the Married Women’s Property Act w^as not 
excluded by s. 19, and that the act applied so 
far as to add the incident of separate use to her 
interest under the settlement, and that she and 
her husband were entitled to have the fund 
transferred to them. Onslow, In re, Plowden v. 
Gayford, 57 L. J., Ch. 940 ; 39 Ch. D. 622 ; 59 
L.T. 308; 36W.E. 883. 

Life Interest for Wife’s Separate TTse — Ee- 
mainder as she should by Will appoint, and in 
default to her Executors, Administrators, and 
Assigns — ^Absolute Interest.] — A testator gave 
property on trust for his daughter for life for her 
separate use, with remainder as she should by 
will appoint, and in default of appointment, to 
her executors, administrators, and assigns. Sub- 
sequently to the Married Women’s Property 
Act, 1882, she married : — Held, that by virtue of 
the act the interests for life and in ultimate 
remainder were both for her sepamte use, and 
the doctrine of Whittle v. Henniny (2 Ph. 731) 
was no longer applicable for her protection, and 
that, therefore, these interests coalesced, giving 
her an absolute right to the property, and entitling 
her to release the power. Eavenport, In re, 
'Timer v. King, 64 L. J., Ch. 252 ; [1895] 1 Ch. 
361 ; 13 K. 167 ; 71 L. T, 875 ; 43 W. E. 217, 
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Alimony.] — Alimony received by a wife under 
a decree for judicial separation from her husband 
is not separate estate, and cannot be charged by 
a wife with payment of her debts. Anderson v. 
May, 55 J. P. 295. See col. 845. 

Damages awarded to Wife — Action by Hus- 
band and Wife for Personal Injuries to Wife.]— 
A husband and wife recovered a verdict for 
damages in an action brought by them in respect 
of personal injuries sustained by the wife, the 
jury awarding a certain sum to the wife, and a 
further sum to the husband for expenses. The 
amount of the verdict having been paid into the 
hands of their solicitor, a judgment creditor of 
the husband sought to attach the whole of the 
money : -Held, that the amount awarded to the 
wife became her separate property by virtue of 
s. 5 of the Married Women’s Property Act, 1882, 
and could not therefore be attached to answer a | 
judgment debt of the husband. Seinble, that I 
such amount was also the separate property of 
the wife under s. 1, sub-s. 2, of the Married 
Women’s Property Act, 1882. Beasley v. Roney, 
60 L. J., Q. B. 408 ; [1891] 1 Q. B. 509 ; 65 L. T. 
158 ; 39 W. R. 415 ; 55 J. P. 566. 

Bankruptcy of Married Woman trading sepa- 
rately.] — ‘‘ Separate property ” in s. 1, sub-s. 5, of 
the Married W omen's Ihnperty Act, 1 882, does not 
include a general power of appointment by deed 
or will of which the married woman is donee, 
but wdiich she has not exercised. Gilelirist, Ex 
jyai'te, Arnutronqs In re, 55 L. J., Q. B. 578 ; 17 
Q. B. D. 521 ; 55 L. T. 538 ; 84 W. R. 709 ; 3 
Morrell, 193 — C. A. See Edwards, In re, 
Harvey, Ex jyarte, col. 1029. And see col. 
1115. ’ 

Marriage Settlement prior to Married Women’s 
Property Act — Will of Father made Subsequent 
thereto — Contingent Interest under Will — 
Addition of Separate Use by the Act.] — By a 

marriage settlement made prior to the Married 
Women’s Property Act a fund w'as settled upon 
a lady for life to her separate use without 
power of anticipation, and after her decease, 

' in the event of her surviving her husband, for 
herself, her executors, administrators, and assigns, 
but in the event of the husband surviving 
her, as she should appoint, and in default of 
appointment to her next of kin. By his will, 
made subsequently to the act, her father 
bequeathed a third of his residuary estate to the 
trustees of the settlement to be held upon the 
trusts therein expressed and declared. On a 
summons being taken out by the lady asking 
for a declaration that her contingent interest 
under the will was held by her to her separate 
use Held, that the incident of separate use 
was added by the statute, and that her con- 
tingent interest under the will was therefore 
disposable bv her. Williams, In re, Williams y. 
Grant, 76 L. T. 150. 

Separate Examination — Settled Estate.] — 
Where a married w'omau, married before the 
commencement of the Married Women’s Property 
Act, 1882, is a petitioner under the Settled 
Estates Act, 1877, as to property her interest in 
which was acquired after the commencement of 
the act of 1882, she need not be separately 
examined as provided by s. 50 of the act of 
1877. Batfs Settled Estates, In re, 66 X. J.* Ch. 
635; [1897] 2 Oh. 65 ; 45 W. B. 614. 


Gift to Husband and Wife and Third Person.] 

— A testatrix, by her will dated in 1880, gave 
her residuary personal estate “to 0. J. M. and 
J. H. and E. his wife to and for their own use 
and benefit absolutely”; and appointed “ C. 
J. M. and J. H. and E. H. his wife” her 
executors. The testatrix died in 1883, after the 
commencement of the Married Women’s Pro- 
perty Act, 1882. J. H. and E. H. married in 
1864 : — Held, that, as the will was made before 
the Married Women’s Property Act, 1882, came 
into operation, it must be construed in accordance 
wdth the law at that time, and that the three 
residuary legatees were entitled to the personal 
estate as joint tenants, C. J. M. taking one 
moiety, and J. H. and E. H. his wife taking the 
other moiety, between them, J. H. in his own 
right, and his wife for her separate use. Marclr, 
In re, Mander v. Harris, 54 L. J., Cli. 143 ; 27 
Ch. D. 166 ; 51 L. T. 380 ; 32 W. R. 241— C, A. 
See col. 1265. 

Question as to Property— Inquiry by Regis- 
trar.] — A wife who had obtained a decree for a 
judicial separation, claimed certain furniture as 
her separate property, but her husband denied 
that she had a title to it : — The court made an 
order under s. 17 of the Married Women’s Pro- 
perty Act, 1882, directing the registrar to inquire 
whether the furniture formed part of the wife’s 
separate estate. Phillij)s v. Phillips, 57 L. J., 
P. 76 ; 13 P. D. 220 ; 59 L. T. 183 37 W. R. 
224 ; 52 J. P. 407. 

Administratrix.] — Under the Married Women’s 
Property Act, 1882, a married woman is com- 
petent to accept the ofiice of administratrix, and 
it is no longer necessary that her husband should 
consent or join in the administration bond. 
Ayres, In goods of, 52 L. J., P. 98 ; 8 P. D. 168 ; 
31 W. R. 6*60 ; 47 J. P. 440. 

As to investments to which wife entitled at 
commencement of Married Women’s Property 
Act, 1882, see ss. 6, 7, 8 of the act. 

Married Women’s Property Act, 1870 — 
Personal Property not Exceeding £200— Different 
Sums under same Instrument.] —In a case com- 
ing under the operation of s. 7 of the Married 
Women’s Property Act, 1870, where a married 
woman has become entitled to separate sums of 
money at the same time and under the same 
will, but coming under difierent titles, such 
sums cannot be aggregated so as to make up 
the total to an amount over 200Z. ; and the 
married woman will be entitled to any less sum 
than 200?. for her separate use. Middleton's 
Will, In re (16 W. R. 1107), followed. Davies, 
In re, Harrison v. Davis, 66 L, J,, Ch. 512 ; 
[1897] 2 Ch. 204. 

“Deed or Will.”] — The limit of 200?., 

fixed by s. 7 of the Married Women’s Property 
Act, 1870, applies only to money coming to the 
married woman by “ deed or will,” and not to 
personal estate to which she may have become 
entitled as next of kin of an intestate ; conse- 
quently such personal estate, whatever may be 
its amount or value, belongs, where unaffected 
by any settlement, to her for her separate use, 
and may be transferred or paid to her upon her 
separate receipt, without the necessity of any 
examination. Voss, In re, King v. Voss, 13 
Ch. D. 504 ; 42 L. T. 78 ; 28 W. R. 565. 

Quaere, whether s. 8 does not apply to corpus. 
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as the “ rents and profits ” therein mentioned are Married Women’s Property Act, 1870, becomes 
not limited to those arising during the life of the upon her death equitable assets and divisible 
married woman. IK amongst her creditors pari passu, so that her 

executor has no right to retain in full his own 

Business and Stock-in-Trade. ]— A woman debt thereout. Poole, In re, Thompson v. Benmtt, 

in 1855 entered the service of a man as house- 46 L. J., Ch. 803 ; 6 Ch. D. 739 ; 37 L. T. 119 ; 
keeper in a house which was in his occupation 25 W. R, 862. 
but was not his ordinary place of residence. He 

shortly afterwards engaged to marry her. In Stock and Funds in Court.]— A fund in 

1861 she commenced the business of preserving court, to which a married woman was entitled to- 
fruit, which was begun upon a small scale, but her separate use, ordered, with the consent of her 
gradually became a large wholesale business. It husband, to be transferred to her name, pursuant 
was carried on by her in her own name. She to the Married Women’s Property Act, 1870,.s. 3. 
kept a separate banking account, and he ad- Frank v. Machay, Ir. R. 8 Eq. 93. 
mitted that it was her own business and was A fund in court belonging to a married woman 
managed solely by her, though he sometimes was ordered to be transferred in the books of the 
assisted. In 1874 he married her. After the Bank of England to her name as a married 
marriage the business was carried on by her as woman, entitled to her separate use, according to 
before, in her maiden name. Her husband the provisions of the Married Women’s Property 
resided in the house where it was carried on, but Act, 1870, s. 3. Bntlin, In re, 23 L. T. 523 ; 
it did not appear that he took any further part 19 W. R. 241. 

in it than he had done before the marriage. He A married woman and her daughter were 
shortly afterwards died intestate : — Held, that entitled to a fund in court, subject to a power of 
the stock-in-trade and capital of the business appointment by the married woman over her 
belonged to the widow, and were not part of life interest. An order was made with the 
the husband’s estate. Ashioorth v. Outram, consent of both, that the fund be transferred to 
46 L. J., Ch. 687 ; 5 Ch. D. 923 ; 37 L. T. 85 ; the separate use of the mother. BuHholmew 
25 AV. R. 896— C. A, or Bartholomew; In re, 23 L. T. 433 ; 19 W. R. 


Semble, that the Married Women’s Property 95. 

Act, 1870, s. 1, apY)lies not only to the earnings The Married AYomen’s Property Act, 1870 
of a separate business carried on by a married (33 & 34 Viet. c. 93), does not empower a 
woman, but also to the business and stock-in- married \voman, entitled under s. 7 to stock for 
trade from which the earnings are made. Ih. her separate use, to transfer such stock without 


School — Marriage before 1870 — Earnings 

during Coverture.] — A lady, who was carrying 


her separate use, to transfer such stock without 
the concurrence of her husband, unless and 
until the stock has been placed, under s. 3, in 
her name as a married w-oman entitled for her 


on the business of a ladies’ school, was married in separate use. Howard v. Bank of Bugland, 
1862. A settlement was executed on the marriage, 44 L. J., Ch. 329 ; L. R. 19 Eq. 295; 31 L. T. 
wdiich did not in any way refer to or aifect to 871 ; 23 AV. R. 303. 

deal with the business carried on by lier or the Consols vrere standing in the names of three 
goodwill thereof. After the marriage she con- persons, one of wdiom was a married wTmian 
tinned to carry on the school. Her husband who had been deserted by her husband, and 
lived in the house, but he did not take any part wms entitled beneficially to the stock under 
in the business, nor assist in any manner in the the Married AVomen’s Property Act, 1870, s. 7. 
tuition. The prospectuses, &c., of the school Those persons applied to the Bank of England 
were in her name. Out of the earnings of the to be permitted to transfer the stock without 
school the wife contributed to, if she did not the concurrence of the husband of the married 
substantially pay, the household expenses. Some -woman ; and the bank having refused Held, 
of the earnings w^ere invested by the husband in that the bank could not be compelled to permit 
his own name, and another portion was invested such a transfer. Ih. 
in the purchase of the lease of the premises in 

which the school was carried on. The husband Policies of Insurance, 

died in 1877. He did not in any way affect to 

deal with the school property by his will, and he Statute.]— .8^6^ Married Women's Property 
had not ostensibly by any act of his treated it as Act, IS 70, s. 10, and Married Women’s Property 
his own property. Upon his death, the question Act, 1882, s. 11. 

arose between the executors of his will, under „ -r . a.™, n 

which his infant children were interested, and For “ Wife and Children — Joint Tenancy.]— ■ 
his widow, who survived him, as to who was A husband effected a policy for the benefit of his 
entitled to the goodwill, property, and effects of wife and children under the Married AVomen’s 
the business ; — -Held, upon the evidence, that the Property Act, 1870. I he husband died in- 
business was carried on by the wife separately solvent, and the wife being in poor circum- 
from her husband within the meaning of s. 1 of stances, so that the income of the policy moneys 
the Married AVomen’s Property Act, 1870 ; that was not sufficient to support her and the children, 
it made no difference that the marriage took the moneys were distributed as if the husband 
place before the passing of that act, and that the had died intestate. Mvllor s Poliey Irnsts, Jm, 
goodwill, stock, and effects belonging to the re, 47 L. J., Ch. 246 ; 7 Ch. B. 200 ; 2b AV. R. 
business, and all investments out of the earnings 309. t, i ij*. « 

of the business made since the passing of the act, A husband effected a policy tor the benefit ot 
were the property of the wife. Bearmer, In re, his wife and children under the Married Women s 
V. Z)mrw( 3 ?*, 53 L. T. 905 — Kay, J. Property Act, 1870, and died insolvent. His 


Eetainer by Executor — Separate Pro- 


Property Act, 1870, and died insolvent. His 
wife and one child of the marriage predeceased 
him. Upon a petition by his surviving children, 


petty — ^Equitable Assets.] — The separate estate under s. 10 of the act for the appoint- 
of a married woman in earnings under the inent of a trustee of the policy-money and for a 
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HpW . to the trustee in the liquidation. Sever, & 

Held, that the court had, under that section, no parte, Stise, In re, 56 L. J.. Q. B. 552 • 18 0 B D 
lunsdiotion to do more than make the order ap- 660—0. A. • , lo y. c. u. 

pointing a trustee ; but since under the policy 

there^ was a trust either for the wife for life with Bischarge — Appointment of Trustee 1 A 

remamder to the children, or, in the alternative, policy of insurance effected by a husband on his 
for the wife and children a^ joint tenants, the own life for the benefit of his wife and chMren 
order was directed to be prefaced with an ex- previously to the passing of the Married Women’s 

Property Act, 1870, is not affected by the pro- 

tenants * SO as to enLle 

iIT^T Oh 9001 -?» »•« (6 Ch D. the moneys payable thereunder to be paid to the 

rj-litl 5^2 l’ i n'"' personal representative of the insured ; but 

48 L^T 797 ’ wdii ^910^’*" ’ ^ t™sfee must be appointed under s. 10 of the 

s. ir'ohtL^il°v®*d'^*W - husband under moneys! 

i b” anc7lMi4°” 0^ l” J., Ch°25f • ’26* Cb“ D 

should be read in conjunction with that section, 236), distinguished. ^ Turnhdl In re Tnrnluil 
and^^should, by virtue of the words “separate v. Tnrnhdl, 66 L. J., Ch 719* Tiskl Ch 
use in the section, be construed as giving the 415 ; 77 L. T. 47* 46 W R S ’ ^ ^ ^ * 

wnfe a life interest only, with remainder to the ’ 

children. Ib. See also 45 & 46 Viet. c. 75, s. Policy in Wife’s Hame-Voluntary Settlement 

joint tenant! W Vz 4 7,“ ^ 7-^f post-mipti.al settlement dated 

cTd 4oi November, 1844, reciting that B. was 

ivYes’pVi of making provision for her husband 

luKl agreed to jdn in 

Ch. U 511 • ,56 L. T 479 -’35 \f R mi | -*7 l'"*'P«e of assuring “ aU his 

^ m-i b! th:‘4^S^-i4i" -: 

’ a„7,|4h:te4m^ to I!ta4“a5^i^ dSg 

?4?nts®“ /}rc (sfch ™“lf ^ among «mXd4n' of'^l^nd^a 

Dictum inArf«.m’.vP„Zto4?'n!if,f (!;fch d' ^ uo power of revocation, 

104. ■ ^ -* . , o L. 1. 1 1^,. tiie question arose whether the policy 

moneys were subject to the trusts declared by 

For Benefit of Wife— Contingent Interest of the policy was in- 

Husband— Withdrawal.! A pediev of iiisur<incp ^>3" the husband to be and was the stqia- 

on the life of a hurbmid ^ rate property of the w fe at the date of settle- 

wife was, in 1876, effected with an insui-incc husband concurred only for 

company’ which carriecron buLiess contormity and to bim interest, if any, as 

York, through their branch office in london ^^ttlemeiit was valid, and that 

Theapplicationforthepolicy wasmade by him I? bound by the trusts of 

on bei&ofhiswife. The ^m^u^^i^iJX ' If vr, v. 57 

payable in London. By the policy the company 

living, to the children^of the husband, or if of tie M^n-to coming into operation 

there should be no such children to the executors ft. Ii omens Iroperty Act, 1882) 

or assigns of the husband, at the London oAIto y'ustees of the proceeds 

The policy also provided that on the comuletirai policy efiected by a husband, under the 

of a [leriod of ten yearn from’ Z tu^^vM ? to ^l^md VVommVs Property Act, 

it .should not have been previouslv terminated children, 

by lapse or death, the legal owner should have ?ks 9* *o^®y.®'7* 4®!.’“ the act of 

the option of withdrawing the accumuMed 2(f Ch o'* 

reserve and sui-plus appropriated by the com- a,%, i.i.t- f ^ ' 

pany to the policy. The husband mid the i.re- „ ,1?/! „ 1 *'‘® 'iPPomtment of trustees of 


In 1884 he obtained his discharge.^ After 1883 a!l'nrM the wife and children of the 

the wife paid the premiums out rf her senamte p®; ? made by petition. AtUnson's 

estate. In 1886 the wife exercised th“ right 

withdrawal, and the company paid 2,959Z in n 

respect of the policy : —Helcl that even if'tb^n ^-p +.1 Lpon a motion, under s. 11 

suii thus- paid ^hVlLt by yirt4 V!hepoh4 rli vLr v"f‘ 

belong to the wife for her separate use thr. ®- ^'’2’ ^Ppomt trustees of a 

husband’s contingent interest in it at the ’time r®hcy of assurance eftected for the benefit of the 
when he obtained his tSfry was f m4e Z ton!o 

etbility, and that, consequently, it did not U. and childkn'tote IS aSlrion’^LTt^ 


' ’’idto': 
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purpose may be made on summons under Gen. 
Ord. LV. Graham's Policy Trusts, In re, 29 
L. E. Ir. 498. 

Direction to Exchange Policy for one Pully- 
Paid up.] — The defendant effected a policy 
on his life for the benefit of his wife and 
children under s. 10 of the Married Women’s 
Property Act, 1870. He became bankrupt and 
mentally deranged, and was unable to pay the 
premiums. By the rules of the insurance 
society the policy could be exchanged for a 
fully paid-up policy of smaller value, and thus 
preserved from lapsing. The wife and only 
child of the defendant brought this action, 
claiming the appointment of a trustee of the 
policy, and that such trustee might be authorised 
to exchange the policy for one fully paid up : — 
Held, that the court under its general jurisdic- 
tion had power to appoint two trustees ; and 
judgment was given to that effect, and otherwise 
as claimed. Scliultze v. Schultze, 56 L. J., Ch. 
356 ; 56 L. T. 231. 

Conviction of Wife for Murder of Husband — 
Failure of Trust in favour of Wife — Eesulting 
Trust in Favour of Husband’s Estate.]— A hus- 
band insured his life for the benefit of his wife 
under the provisions of s. 11 of the Married 
Women’s Property Act, 1882 (45 & 46 Viet, 
c. 75). He died, and his wife was tried for and 
convicted of his murder : — Held, that the effect 
of s. 11 was to create a trust in favour of the 
wife in respect of the sum insured, but that 
inasmuch as it %vas against public policy for 
the wife to benefit by her own criminal act, the 
trust in her favour failed, and a resulting trust 
arose in favour of the deceased husband’s estate, 
in respect of which his executors were entitled 
to recover the sum insured from the insurance 
company. Cleaver v. 3Iutual lieserre Fund Life 
Assooiathm, 61 L. J., Q. B. 128 : [1892] 1 Q. B. 
147; 66 L. T. 220 ; 40 W. E. 230 ; 56 J. P. 180 
— C. A. 

d. Beceipt by Husband. 

Accountability.] — Where a married w'oman 
has been supported by her husband, no retro- 
spective account is given of her separate estate 
against his assets, and thei'e is no distinction 
whether it be pin-money or not, or whether it is 
secured by articles remaining in fieri, or an exe- 
cuted trust. Arthur v. Arthur, 11 Ir. Eq. E. 
511. 

A., having lands and a pei’sonal estate before 
her marriage, conveys all her estate to her 
separate use, to which the intended husband was 
a partjq and he covenanted that he would not 
interfere with it. On this estate there was a 
mortgage for 300Z., w^hich before these convey- 
ances executed (the word executed is not in the 
original) he verbally promised to discharge. 
During the covertui’e the mortgage was assigned 
over, and he covenanted thus: “That lor my 
wife shall pay it.” The husband and wife livecl 
with great affection together, and he constantly 
received all the profits of this separate estate. 
He died, never having paid off’ the mortgage, 
leaving fortunes to children, which he had by a 
former wife : these the wdfe maintained after 
his decease. She brings her bill, to have an 
account of the profits of her separate estate 
received by the baron. Decreed, that the hus- 
band’s effects should not be accountable for the 


profits of her separate estate received by him. 
On a rehearing, decree affirmed. Cliruimas v. 
Christmas, Sel. Ch. Ca. 20. 

A married woman entitled for her separate use 
to the dividends of certain stock standing in the 
names of trustees, of wffiom her husband was one, 
permitted these dividends for a number of years 
to be paid to the husband’s bankers to his 
separate account ; it appeared also, by the evi- 
dence, that he made use of these funds as his own 
property: — Held, that a course of dealing was 
proved, as existing between the husband and 
wife, which showed that the money was paid to 
the husband as husband, and not as trustee ; and 
that this being done with the assent and 
acquiescence of the wife, disentitled her from 
claiming any part of the money as against the 
estate of the husband. Caton v. Ii}deout, 1 
Macn. & G. 599 ; 2 H. & Tw. 33. 

Where a wife is living with, and is maintained 
hj, her husband, the court will not grant an 
account of the arrears of the income of her 
separate estate, which, in the absence of a de- 
mand by her, have been paid to her husband. 
Leach V. Way, 5 L. J., Ch. 100. 

The court pmceeds, in such case, on the 
assumption, that some arrangement has been 
made between the husband and wife : but in the 
case of Biyhy v. Ilrwa.rd, the house of lords re- 
fused the account, although there, from the wife 
being a lunatic, her acquiescence could not be 
presumed. II). 

Husband is not to account for the income of 
his wife’s separate estate, which she permitted 
him to receive. Smith v. Cameljdrd {Lord), 2 
Yes. J. 698. 

Where husband receives interest of wife’s 
separate property, no account against his re- 
presentatives. Squire v. JJean, 4 Bro. C. 0. 
326. 

Account of wife’s separate estate, orpin-money, 
never carried back bevond the year. Peacoch v. 
J/cw/i, 2 Yes. 190. 

Testator gave leasehold premises to his 
daughter for life, if his term or terms and interest 
should therein so long subsist, for her sole and 
separate use, notwithstanding her present and 
future coverture ; and after her decease, to her 
children equally, their executors, &:c., during all 
the remainder of the estate, term or terms and 
intei'est therein, which should be. then to come 
and unexpired. Ho trustees being interposed, 
the husband, having possession, wash eh I account- 
able, according to the uses of the will, both as to 
the original leases, and also as to reversionary 
leases granted to him, as the person entitled 
under the will of the former tenant upon favour- 
able terms ; and the equity was established 
against a purchaser fiom him, with notice. 
Parlier v. iJrooke, 9 A"es. 5S3. 

Wife having specific effects to her separate use 
disposes of her separate property by will. After 
her death, her husband sells part of tliese effects 
and dies ; his representative is accountable to 
the wife’s administratrix with the. will annexed. 
Peacock v. Monk, supra. 

The wife after the death of the husband, not 
admitted in equity to recover the arrears of 
her separate estate. Power v. Ilankey, 2 P. W. 
82. ■ ■ 

Maintenance of Insane "Wife.] — In an account 
of dividends of the wife’s separate property, 
directed against husband's estate, consideration 
should be had of his extra expenses in the 
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maintenance, in consequence of her being insane. 
Att.- Gen. v. Pm'nther, 4- Bro. G. C. 409, 

One Yearns Arrears only.] — ^Wife permitting 
her husband to receive her separate income, the 
account shall go back only one year. Parlies v. 
Wkite.^ 11 Yes. 205. 

A wife can only claim as a creditor one year’s 
' arrears of her separate estate, as in the case of 
pin-money. Townslwnd v. Windham..^ 2 Yes. 1. 

Transfer of Stock Procured by Praud.] — 
Agreement on marriage to settle stock and other 
property of the vdfe to the use of the wife; husband 
having by fraud made her transfer the stock to 
him, decreed upon a bill for performance, to 
transfer the stock, and assign the rest under the 
direction of the master, to trustees for her use, 
who should receive the dividends due and to be- 
come due till the transfer and assignment. Costs 
on account of fraud. Lam 2 )ertY.Lampe)% 1 Yes. 
J. 21. 

Ante-nuptial Agreement.] — Husband and 
wife agreed before marriage that the wife should 
have the disposal of her own estate ; the agree- 
ment was put into the hands of S., the wife’s 
agent, who received the rents, and paid them to 
the husband with the wife’s consent ; S. shall not 
be answ'erable for what he received and paid | 
during the coverture ; for an agreement between 
husband and wife only is determined by the 
marriage. Sed quaere, Parey v. Ch ute, 1 Ch. Ca. 
21 , 

Husband Procuring Breach of Trust — 

Appointment to.] — Stock was settled on a wife, 
for her separate use for life, with a power of 
appointment by will. The trustees, at the re- 
quest of the husl)and and wife, sold out the 
stock, and paid the proceeds to the husband, who 
afterwards became bankrupt. The wife tiled a 
bill to compel the trustees to replace the stock, 
and obtained a decree, under which the trustees | 
transferred part of the stock into court, and they i 
were allowed time to transfer the remainder. 
The wife died, having, by her will, appointed the 
stock to her husband, and appointed him her 
executor. He tiled a bill of revivor and supple- 
ment against the trustees and his assignees, 
claiming the stock under the appointment, and 
praying the same relief as his wife might have 
had. But as he had received the proceeds of the 
stock sold out, his bill was dismissed. v. 

Pu7iter, 5 Sira. 555. And see Whidler v. Neioman, 

4 Yes. 129. See as to the authority of this case, 

5 Yes. 17, n. and 694, n. 

Estates Purchased by Husband out of Wife’s 
Money — Lien of Wife.] —Money settled to sepa- 
rate use of wife, and in event of no children to 
her a])Solutcly on surviving husband, with power 
to trustees with her consent to invest it in land : 
— Held, that no lien existed on estates purchased 
by husband, having obtained the money from 
trustees, the circumstances not raising the pre- 
sumption, as if he had been under an engagement 
to purchase, that his ])urchases were in pur- 
suance of engagement ; and upon evidence, the 
fact of the application of trust fund or the in- 
ability of husband >)y other means not being 
made out. Leiioh v. Lench, 10 Yes. 511. 

A wife’s separate estate was invested in shares 
in the joint names of herself and her hussband. 
The husband induced his wife to join in selling 
them upon his promise to reinvest the produce 


in their j oint names. The husband alone received 
the produce, and, unknown to his wife, em- 
ployed it in part payment for the purchase of a 
real estate conveyed to him alone. The wife 
survived her husband Held, that she was en- 
titled to a lien on the real estate for the amount, 
Seales v. Baker, 28 Beav. 91 ; 6 Jur. (N.s.) 
1134 ; 8 W. R. 287. 

Direction to Pay to Husband — Death — 
Rents not Received.] — Feme covert, by deed, 
directed rents and profits, her separate property, 
to be paid, during her life, to her husband, for 
his own proper use and benefit (the intention 
being only to give him the administration during 
coverture, without account), the widow is 
entitled, after his death, to the future rents, and 
to those accrued in his life and not received. If 
her interest had passed, it must, upon the circum- 
stances of the transaction, have been set aside. 
MUnes v. Busk, 2 Yes. J. 488. 

Stock-in-Trade of Wife used by Husband.] — 

A husband carrie(l on the business of a victualler 
with stock, &c., which formed the separate estate 
of the wife ; in carrying on the business he dis- 
posed of the consumable stock and substituted 
similar articles, and at a subsequent period he 
sold the stock and business ; by the decree an 
account was directed against the husband of the 
stock comprised in the settlement, and sold : — 
Held, that the master properly included the 
substituted stock in the account. England v. 
Dawns, 6 Beav. 269 : 12 L. J., Oh. 85 ; 6 Jur. 1075. 

Receipt of Legacy— Concurrence of Wife.] — 

A husband, with his wife’s concurrence, received 
a legacy bequeathed upon trust for her separate 
use. Some time afterwards he made his will,, 
bequeathing to her a much larger sum, and 
directing his executor, who vvas also his resi- 
duary legatee, to pay all his just debts : — Held, 
first, that the concurrence of the wife in the 
receipt of the legacy by the husband was not a 
gift of it to him ; secondly, that the bequest by 
the husband to the wife was not a satisfaction of 
the wife’s claim against his estate in respect of 
the first-mentioned legacy. Buwe v. Muive, 2 De 
G. & Sm. 294 ; 17 L. J., Ch. 357 ; 12 Jur. 909. 

Annuity of Wife Charge on Husband’s 
Estate.] — A married woman being entitled to an 
annuity charged on an estate belonging to A., 
but of which her husband was, as she knew* in 
receipt of the rents under a power of attorney 
from A., made no demand upon A. in respect of 
the annuity, for several years. The husband 
being indebted to A., in respect of his receipts, 
becomes bankrupt : — Held, that as the wife had 
lived with her husband, and enjoyed the benefit 
of his expenditure, she had no claim upon A. or 
his estate, in respect of the arrears of the annuity. 
Carter v. A'nderson, 3 Sira. 370 ; 8 L. J. (O.S.) 
Ch. 91. See also 1 L. J. (O.S.) Ch. 132; and 
Payne v. Little, 26 Beav. 1. 

Payment to Husband.] — An annuity 

: ^iven to the separate use of the wife is discharged 
• by payments made to the use of her husband, 
: and sums allowed iiim in account, the circum- 
stances of the transactions being such as to 
; satisfy the court that the mode of dealing 
. between the person who was bound to pay the 
; annuity and the husband was with the acqui- 
i escence of the wife, or with her authority, either 
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express or implied. Bai'tlett iv, Gillai'd, 3 Euss. 
149 ; (> L. J. (o.S.) Ch. 19. 

An aniinit}" given to the separate use of the 
wife, being discharged by payments made to the 
use of her husband with her achuiescence, where 
husband took the bond of tenant for life of real 
estate, on which it was charged, for ai rears of 
such annuity : — Held, that such bond, if accepted 
by the person entitled to the annuity, would be 
a good discharge in respect to the remainder- 
man, and would, therefore, also bind the sur- 
viving wife, if she assented ; but an inquiry was 
directed as to the fact, whether the taking the bond 
was by her authority or with her consent, KeMy 
V. Dawson., 2 Moll. 87. 

Lease Bought with Wife’s Money — Outlay hy 
Husband.] — A husband contracted for a lease of 
some premises, and he afterwards induced the 
trustees of his marriage settlement, who held 
moneys for the separate use of his wife, without 
power of anticipation, to act in breach of their 
trust, and to purchase the property. The pro- 
perty was conveyed to the trustees, and, by a 
deed executed by the husband and wife, it was | 
declared that it should be held for their indem- 
nity, and on the trusts of the settlement. The 
husband laid out very considerable sums of 
money in building and. repairs, and, with the 
consent of the wife, was pennitted to receive the 
rents. After some years, disputes arose ; the 
trustees insisted on receiving the rents, and pro- 
ceeded at law to enforce their rights, whereupon 
the husband filed a bill against the trustees and 
his wife, claiming a lease under the agreement, 
and asking for a sale of the property, and for the 
application of the produce, first, in replacement 
of the trust funds, and afterwards in reimbursing 
the plaintiff his outlay, A motion for a receiver 
was refused with costs, v. Cooper^ 9 Beav. 

294 ; 15 L. J., Ch. 129. 

Premiums on Settled Policies paid by Wife.] 

— A feme covert, out of her separate income, 
pays the premiums on certain policies of assur- 
ance, which, by a settlement made previously to 
her marriage, were assigned as a collateral 
security for a provision settled upon her under 
that instrument by the covenant of her husband : 
— Held, that upon the money secured by the 
policies becoming payable, she was entitled to a 
lien on the policy fund for the amount of the 
premiums so paid, li nr ridge v. Mow, 1 Y. & 
Coll. C. C. 183, 583 : 11 L. J., Ch. 369 ; 6 Jur. 
12, 499. Affirmed, 13 L. J., Ch. 173 : 9 Jur. 299. 

Joint Appointment of Eeceiver.] — A married 
lady became entitled to an estate for her separate 
use under her grandfather’s will, and she and 
her husband joined in appointing a person to 
receive the rents as their agent, who, by the 
husband’s direction, paid them to an account 
opened by him with H. & Co., the baiikei’s of his 
wife’s family, and he drew cheques on H. & Co. 
for sums, some of which he applied for his own 
purposes, and the rest to keep down the interest 
of incumbrances on the estate. At the husband’s 
death, a large balance remained in the hands of 
H. & Co., which they transferred to the account 
of his executors ; and his wife, who was his sole 
executrix, drew on H. & Co. in that character, 
and died about ten months after her husband : — 
Held, that the balance belonged, not to her, but 
her husband’s estate. Beresford v. Armagh 
(^Archbishop'), 13 iSim. 643 ; 13 L. J., Ch. 235 ; 
8 Jur. 262. 


Wife’s Legacy Employed in Husband’s Busi- 
ness.] — A. during her husband’s (G.’s) lifetime 
became, under a will, entitled to a legacy of 
l,0O0L for her separate use. The executors paid 
the money to her, and she and her husband exe- 
cuted a release to them. Immediately after the 
payment the money came into the hands of G., 
and he paid it to his own account at his banker’s, 
employing it partly in his business and partly in 
the family expenditure, with the knowledge and 
assent of his wife. There was no evidence to 
show in what manner or under what circum- 
stances the money came into G.’s hands, or was 
so dealt with by him, nor did it appear that A. 
intended that the legacy should be a gift to her 
husband, or be held in trust for her separate use ; 
but it appeared that no communication took 
place between G. and his wife on the subject 
after the payment, G. died intestate, and A. 
claimed to be paid out of his assets the sum jjaid 
to him, on the ground that he was a trustee of 
the same for her separate use : — Held, that the 
employment of the money by G. in the manner 
set forth, with the assent of A., rendered it im- 
possible for her to claim the money out of the 
assets of G. Gardner v. Gar d' tier, 1 Gifi. 126 ; 
28 L. J., Ch. 903 ; 5 Jur. (n.s.) 975 ; 7 W. R. 692. 

’’Written Acknowledgments of Wife’s Right.] 

— Two promissory notes and a gas share were 
left to a feme sole for her separate use. She 
married, but they were not settled, and they 
were subsequently transferred into the name of 
the husband. . There being written recognitions 
of the husband that they were the wife’s : — 
Held, after his death that they belonged, as 
separate estate, to her. Darldn v. Darh'm, 17 
Beav. 578 ; 23 L. J., Ch. 890 ; 2 \Y. R. 135. 

Beclaration of Trust by Husband.] — M, allowed 
his wife to have a separate banker’s account, to 
which moneys belonging to her, settled to her 
separate use, and also moneys not so settled, 
were paid in. M. also allowed her to draw 
cheques upon such account in her own name. 
She from time to time paid such cheques to her 
husband, who always gave her a memorandum 
at the time, and at the end of the year gave a 
promissory note, including all the amounts so 
received. The last of such promissory notes was 
dated the 1st Januaiy, 1848. M. died in August, 
1848, having left all his property to trustees to 
convert into monej’’, at such times as they might 
think proper, with full power to postpone such 
sale ; and his wife was made tenant for life in 
the proceeds of such sale, and in the other items 
of his estate, until the same should be so con- 
verted into money. Part of the property con- 
sisted of Mexican mine shares not yet sold : — 
Held, first, that such promissory note operated as 
a good declaration of trust by the husband in 
favour of the wife ; secondly, that the wife was 
entitled to have the dividends and bonuses (the 
same having arisen out of profits) declared since 
the testator’s decease ; thirdly, that she was not 
entitled to insist upon the said Mexican shares 
being left in their then state of investment, 
against the wish of the trustees. Murray v. 

17 Jur. 816. 

Discharge of Husband’s Debts.] — S. G., a 
married woman, by deed-poll, In execution of a 
power reserved to her in her marriage settle- 
ment, appointed certain estates, which had been 
settled to her separate use, to a trustee, in 
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to sell and apply the proceeds to pay costs, in- 
cumbrances, and mortgages created thereon by 
the husband, to discharge the debts of the hus- 
band, and the residue in trust for S. G-.’s own 
separate use. The husband sold the greater part I 
of the premises comprised in the deed-poll, and ^ 
the proceeds of the sales, and the rents unsold, 
\vere received by him. The husband having 
died, a bill was filed by his trustees and 
executoi's (one of whom was the trustee of the 
deed-poll) for administration of the estate. The 
<lecree ordered an account of the estates com- 
prised in the deed-poll, and of the rents and 
profits of such estates, and the proceeds of any 
sales thereof, and an inquiry whether the testator 
had applied any of his moneys in payment of 
incumbrances, and whether anything was due to 
his estate in respect thereof. The master had 
not taken an account of the produce of the sales, 
and of the rents and profits of the unsold estates, 
as between the trustee of the deed-poll and the 
testator s estate. On further directions, the re- 
presentatives of S. G. urged an inquiry as to the 
proceeds of the sales, and the rents and profits of 
the estates received during the husband’s life- 
time : — Held, that no direction for an account to 
charge^ the husband’s estate, for the benefit of 
those interested in the separate estate of the 
wife, could be given, on the ground of acquies- 
cence by tlie wife. Lea v. Grundy^ 1 Jur. 

951. 

Solicitor Paying Cheque for Wife to Husband.] 

— A married woman, to whom a snm of money 
was payable for her separate use, received a 
chefpic from the accountant-general, and handed 
it over to her solicitor, who accompanied her. 
The solicitor was, cm inotion, ordered to pay the 
balance to his client, and Held, that the ‘‘onus 
being on the solicitor to show cause for not pay- 
ing it over, he could not set up a voluntary 
agreement to pay her husband’s debt out of it. 
Mawhood v. LVdlanke, 15 Beav. 36. 

Contract of Marriage in Scotch Porm.] A 

domiciled Scotchman, with the intention of "^con- 
tinuing domiciled in Scotland, entered into a 
contract of marriage according to the Scotch 
form, but prei)ared in England. Some years 
suh«eqnent to the marriage the Scotch domicil 
was 1 ‘elinquished, and an English one acquired. 
After the change of domicirthe wife acquired 
pj'operty under her father’s will, the greater por- 
tion of which was paid over to the husband by 
the trustee under the will, upon the joint receipt 
of himself and wife. The husband then became 
bankrupt, when another portion was paid to his 
assignees ; a third portion remained undistri- 
buted. The wife, by her next friend, filed a bill 
against the trustee, seeking to make him liable 
to make good the sums so paid;— Held, that 
although prepared in England, and a valid 
English contract, the contract was to be governed 
by the Scc^tch^ law ; that the change of domicil 
did not superinduce a disability in the wife not 
existing by tlie Scotch law, and that consequently 
the payments to the husband upon the joint 
recei])t of Iiusband and wife were good ; that the 
payments made to the assignees were bad, and 
must, be refunded by them, or be made good by 
the trustee ; and that all future sums which 
might become payable must be treated as the 
separate property of the wife, subject to the life 
estate of the husband therein; and that the 
dividends payable under the bankruptcy could 


not be impounded to make good the contract of 
the husband. Duncan v. Camian, 23 L. J., Oh 
265 ; 18 Jur. 736 ; 2 Bq. R. 593. 

Wife Separating from Husband.]— Wife en- 
titled for life to income of settled property for 
her separate use, without power of anticipation. 
The trustees allowed the husband to use 1,000?., 
part of the trust funds, for four years ; shortly 
after which period the wife separated from her 
husband, and then, for the first time, claimed 
interest on the 1,000?. for four years. She ad- 
mitted she had allowed her husband to receive 
her income, so long as he behaved to her as a 
husband ought to do Held, that the wife was 
not entitled to the interest claimed. Roioley v. 
Unwin^ 2 Kay & J. 138. 

Wife becoming Lunatic— Payment of Income 
to Husband for Support.]— Property was settled 
upon a lady for her separate use for life ; and 
after the death of herself and her husband, upon 
certain trusts tor their children. The lady, after 
the marriage, became lunatic. The husband re- 
quested the trustees of the settlement to pay the 
annual income of the property to hiiii to inain.- 
tain his wife. A petition was* presented to the 
vice-chmmellor, by the trustees, under s. 30 of 22 
& 23 Viet. c. 3.5, for his advice in the matter, and 
he desired the application to be made to the 
lords justices :~l:reld, that the iiicome might be 
paid to the husbfvnd, he imdertakiiig to apply it 
for the suppoin:- of his wife and cliildren ; the 
costs of the petition to come out of the income. 

Sp'dler^ In re, 6 Jiii’. (n.s.) 386 ; 2 L. T. 74 

L.JJ. 

Trustee paying to Husband with Wife’s Con- 
sent-Liability of Trustee’s Estate.]— Where a 
husband, entitled to the interest of a fund for 
life, with remainder to his wife for life, induced 
the acting trustee to pay him the money, on the 
written consent of the wife ; the trustee having 
died, his estate was held liable to make good the 
moneys so paid, on a bill filed b}’' the widow and 
the surviving trustee. Crcaswell v. DeivelL 4 Gifl:’. 
460 ; 3 N. R. 148 ; 10 Jur. (n.S.) 357 ; 10 L. T 
22 ; 12 W. R. 123. 

Arrears of Pin Money.]— The rule of the court 
of chancery, that an arrear of a wife’s separate 
estate or pin-money cannot be recovered against 
the husband, being founded on the presumption 
that it has been applied to the maintenance of 
the wife, or the general purposes of the family 
with the assent of the wife, does not apply where 
there is a receiver over the property liable to pay 
it. Kor has it any application against a pur- 
chaser for valuable consideration of the separate 
estate or pin-money. Foss v. Foss, 15 Ir. Oh. R, 
215. See FiN-MoifEY, col. 1260. 

Settlement on Husband procured by Ms 
Fraud,] Money which had been bequeathed to 
a married woman for her separate use was, 
during the coverture, by her husband, at her 
request, lent on mortgage. The mortgage was 
prepared by the solicitor of the mortgagor from 
instructions given by him and the husband, and 
It recited, untruly, that the money belonged to 
the wife before marriage and was not comprised 
in any settlement, and it was made payable to 
the husband and wife, and to the survivor of 
them, his or her executors or administrators, or 
their, his, or her assigns. The wife had no 
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separate solicitor, and executed the deed wdtliout 
its being read over to her. The husband deserted 
his wife, and w^as subsequently, on her petition, 
divorced from her on the grounds of adultery and 
cruelty. Upon a bill by the wife against her 
husband and the mortgagor, the deed was declared 
to be void, so far as it purported to be a settle- 
ment on the husband, and a new deed w^as 
ordered to be executed in favour of the wife 
alone. Knight v. Knight^ 5 Giif. 26 ; 11 Jur, 
(N.S.) 617 ; 12 L. T. 699. 

Joint Power of Attorney — Restraint on Anti- 
cipation.]— When a married w^oman, who was 
entitled to the income of property held on trust 
for her separate use, with a restraint on anticipa- 
tion, joined with her husband in a power of 
attorney to receive and to sue for any moneys 
due to them or either of them Held, that the 
trustee wurs not justified in not paying the attor- 
ney the wife’s separate income. Neither would 
the powder entitle the attorney to institute an 
administration suit in the name of the wife by 
himself as next friend. KHnnek v. Wood.^ L. R. 
9 Eq, 333 ; 19 W. R. 57. 

Wife may Contract with Husband as to 
Separate Property.] — A wife can contract in 
respect of her separate estate with her husband ; 
and if she hands him money, part of the income 
of her separate estate, upon a contract of loan, 
she may sue him upon that contract. Woodwnrd 
V. Wood iva rd , 3 Do G. J. A S. 672 ; 9 Jur. (N.S.) 
882 ; 8 L. T. 749 ; 11 W. R. 1007. 

Circumstances under which a wife was held 
upon the evidence to have lent and not given to 
her husband a sum of money, part of the income 
of her separate estate, and to be entitled to 
prove upon his estate in an administration suit 
as a creditor in respect of the loan. Ih, 
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deposit account. The husband died suddenly a 
few days afterwards. There wars evidence point- 
ing to the fact that the wife did not intend to 
give the draft to her husband. In an action 
against his executors; — Held, that the widow 
was entitled to be paid the sum claimed. Gi^een 
^i Carlill^ 46 L. J., Oh. 477 ; 4 Oh. D. 882. 

Goods of Wife Warehoused with Auctioneer.] 

— Goods, the separate property of a married 
woman, were placed hy her husband in a hired 
warehouse, and entrusted to auctioneers for the 
purpose of sale Held, that the auctioneers 
became pos.sessed of the goods : so that on receipt 
of notice of the wife’s claim before sale, they 
w^ere liable to the wife for the value of both the 
goods sold and the goods not sold but afteiwarcls 
removed bv the husband. Bams v. Aningstall^ 
49 L. J., Oh. 609 ; 42 L. T. .507 ; 29 W. R. 137. 

Presumption as to Wife’s Assent.]— The 

trustee of stock for the separate use of a married 
woman having impropeiiv transferred it into the 
joint names of her husband and himself, the 
husband for six years received the dividends, 
after w^hich the trustee died, and the husband, 
without his wife’s knowdedge, sold out the stockj 
and applied the proceeds to his owm use. Some 
time afteiuvards he left her : — Held, that, though 
the wife might have been presumed to have 
assented to the husband’s actual receipt of the 
dividends wiiilc the stock remained intact, yet 
no such assent could be presumed after it had 
been sold, and that she w\as entitled to recover, 
as against her husband and the estate of tlie 
deceased trustee, the arrears of dividends wiiich 
had accrued since that time, as w'ell as to have 
the trust fuml replaced, Blxoids Trusts., In n\ 
Bixon V. Bliwn, 48 L. J., Oh. 592 ; 9 Ch. D. 
587 ; 40 L. T. 208 ; 27 W. R. 282. 


Husband Speculating on Stock Exchange with 
Wife’s Bonds — Notice to Broker.] — A husband 
entered into speculations on the stock exchange | 
partly with money wiiicli w^as settled upon his ^ 
wife for her separate use, without power of anti- ' 
cipation. The transactions w'ere carried out 
through his broker, with w^hom he deposited, as 
a security against risks. Spanish bonds wiiich had 
been purchased with the settlement funds. The 
broker had no direct notice that these bonds 
w^ere settlement property, but he had received 
from the husband fronrtime to time cheques 
payable to his wife or order, these cheques being 
indorsed by her. The bonds having been 
realised by the broker to cover losses incurred by 
him in the course of the transactions, the wife 
filed a bill against the broker to recover the value 
of the bonds and cheques on the ground that the 
amount constituted her separate estate, and that 
the broker had notice of the fact : — Held, that 
the broker had neither actual nor con.structive 
notice of the settlement, and that, therefore, the 
bill must be dismissed with costs. Mnolrgde v. 
Eghgn, 24 L. T. 461. Affirmed. 25 L. T. 192— 
L‘JJ. 

Wife giving Cheque for Legacy to Husband to 
Cash — Death of Husband.] — A wife, to wffiom a 
legacy had been bequeathed to her separate use, 
received an uncrossed country banker’s draft, 
payable in London, for the amount, less the 
duty, and she indorsed the <lraft and handed it 
over to her husband, and his bankers received 
the amount and placed it by his direction to his 


Presumption of Gift.] — By the law’ of Scotland, 
as well as by that of England, a maii’ied w’oman 
may make an effectual gift of her separate in- 
come to her husband : with this difference, that 
by Scotch law’ she has the privilege of revoking 
the donation, even after her husband’s death, and 
reclaiming the subject of her gift in so far as it 
had not been consumed. The same circum- 
stances wiiich are in England held to imply 
donations betw’een husband and wu'fe are suffi- 
cient to sustain a similar inference in Scotland. 
Edward, v. Cheyne., 13 App. Cas. 385 — H. L. 
(Sc.) 

A m.arried w’oman living with her husband in 
Scotland was entitled to the income of a fund 
settled for her separate use, wiiich stood in the 
names of trustees, of wffiom her husband wms 
one and he also acted as factor of the trust. 
Payments of income W’cre at first lodged in a 
bank to the credit of the wife’s separate account, 
then to the credit of an account in the names of 
both husband and wife ; but for many years 
previous to the husband’s death, both before and 
after ho became sole trustee, the income W'as 
paid into the husband’s private banking account., 
and mixed with hisowm funds ; — tleld, that these 
circumstances inferred a complete gift, and, in 
respect it had not been revoked by ttie wife, 
that her representatives were not entitled to an 
account of the husband’s intromissions with her 
separate estate. Jh. 

And> see Grants and Gifts to and between 
Husband and Wife, infra, 1264. 
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HUSBAND AND W 

e. Death, of Wife — Itig'hts of Husband. 

Chattels Eeal of "Wife not vested in Possession 
during Coverture.]— A wife entitled to a term, 
subject to a life estate therein, predeceased her 
husband during the subsistence of the life estate ; 
— Held, that it was not necessary for the husband 
to take out letters of administration to her in 
order’ to complete his title to the leaseholds. 
Bellamy^ In re, Elder v. Pearson, 53 L. J., Ch. 
174; 25 Ch. D. 620; 49 L. T. 708; 32 W. E. 
358. 

^ i:q.uitable Interest.]— On the death of a 

wife her husband, in the .absence of any disposi- 
tion by her, becomes entitled jure mariti to her 
equitable interest in chattels real settled to her 
separate use. Arelier v. Lavender, Ir. E., 9 Eq. 

■ 220 . 

Devolution of Separate Estate — Harried 
Women’s Property Act, 1882.]— The Married 
Women's Property Act, 1882, does not afiect the 
right of the husband to succeed, on the death of 
the wife, to her undisposed-of separate person- 
alty. Lambert, In re, Stanton v. Lamhert, 57 
L. J., Ch. 927 ; 39 Ch. D. 626 ; 59 L. T. 429. 

A married woman who died on the 13th of 
September. 1887, leaving a husband and three 
children surviving, made a will on the 7th of 
September, 1887, in exercise of a power of ap- 
pointment, and appointed executors. The will 
did not purport to dispose of any other property. 
At her death she was entitled ‘to separate per- 
sonal estate not included in the power. Probate 
of the will was granted under the Amended I‘ro- 
bate Eules of April, 1887, in the ordinary form 
without any exception or limitation Held, 
that the executors were trustees for the husband 
of the undisposed-of property, and that the pro- 
bate duty and the costs connected with probate 
ought to be apportioned ratably between the 
ajtpointcd and the undisposed-of property. Ib. 

Debts of Deceased Wife — Administration 
not taken out — “ Legal Personal Bepresenta- 
tive.”]— A husband who, jure mariti, succeeds 
to leasehold property which belonged to his 
deceased wife as separate estate, without taking 
out administration, is her “ legal personal repre- 
sentative within the meaning of s. 23 of the 
Married Women’s Property Act, 1882, so as to be 
liable to the extent of such separate estate for his 
wife’s debts. Smman v. Wharto 7 i, 60 L. J., 
Q, B. 233 ; [1891] 1 Q. B. 491 ; 64 L. T. 866 ; 
39 W. E. 416. 

See col. 1103. 

Executor of Wife— Eetainer for Euneral Ex- 
penses---Estate insuficient.] — A husband, execu- 
tor of his wife’s will made under a testamentary 
power of appointment, is entitled to retain out 
of her estate the expenses of her funeral though 
such estate was insufficient for creditors, and 
her will did not contain any charge of debts 
and funeral expenses. MeMyn, In re, lAyht- 
bown V. .VeMyn, 55 L. J., Ch. 845 ; 33 Gli. D. 
575 ; 55 L. T. 834 ; 35 W. E. 179. 

Money— Husband entitled as Hext of Kin.]— 

It was sti} )ulated in marriage articles that moneys 
in the funds, the property of the intended wife, 
should be for sole and separate use, to all intents 
and purpo.ses, as if she were sole and unmarried : 
— Hehl, upon the death of the wife without issue 
and without having made any appointment of 
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the property, that the husband was entitled to it 
as her administrator, and not her next of kin. 
Proudley v. Fielder, 2 Myl. &; K. 57. 

Where the wife living separate at the time of 
her death was possessed of money arising from 
funds settled to her separate use, and had made 
no disposition of them Held, that the husband 
was entitled to the moneys saved jure mariti, 
without 'taking out administration. Moloney v. 
Kennedy, 10 Sim. 254 ; 3 Jur. 793. 

If no disposition of wife’s separate property, 
husband succeeds as next of kin, not by marital 
right. Sed quajre. Fetti places. Gorqes,\K^%J , 
49 ; IE. E. 79. See Bro. C. C. 3, 10, n. 

Dndisposed-of separate Property — Bankruptcy 
of Husband.] — The wife of a bankrupt, having 
separate property, died in France, in possession 
of other property there, which was claimed by 
the creditors as belonging to the husband. She 
by will disposed of all her separate estate except 
1,500Z. consols (which, in default of appointment, 
was held in trust for her executors or administra- 
tors), and appointed a lady resident in France 
her executrix. Injunction granted at the suit of 
the assignees to restrain the transfer of the con- 
sols, but refused as to the rest of the separate 
estate. Stead v. Clay, 1 Sim. 294 ; 4 Euss. 550 ; 
6 L. J. (o.s.) Ch. 138 ; 28 E. E. 169. 

Next of Kin.] — By a settlement, executed on 
the^ second marriage of tlie Countess of K., to 
which her husband was a party, her property, 
consisting of her jointure settled on her first 
marriage, a life interest in a money charge, and 
certain furniture, was assigned to trustees in 
trust for her separate use, without power of anti- 
cipation ; but if he should survive her, then after 
her decease, as to all such ]:)art of the moneys as 
should not have been spent or disposed of by her 
in her lifetime, as she should by will appoint, 
and, in default of appointment, in trust for the 
persons who would have been entitled as her next 
of kin under the statute of distributions, if she 
had died without being under coverture. The 
Countess of K., after her second marriage, re- 
tained that title, having contracted debts before 
and aftei( marriage. She died intestate, entitled 
to apportioned t>arts of the jointure and interest 
on the ebarge, and some personal estate not in- 
cluded in the settlement. Her husband, who 
survived her, became her administrator. Her 
daughter by her first marriage was her next of 
kin .-—Held, first, that the trust in favour of the 
next of kin, as to the part of the separate estate 
which she should not spend or dispose of, was 
valid against the husband. Secondly, that the 
debts contracted before the second marriage 
should be paid pari passu out of the apportioned 
parts of the separate estate and the general per- 
sonal estate. Thirdly, that the debts contracted 
after the marriage should be paid out of the 
separate estate. Turner v. Caulfield, 7 L. E., ir. 
347. 

The Married Women’s Property Act, 1870, does 
not free the husband from liability to be sued as 
the wife’s administrator for debts contracted 
before the marriage. Ib. 

Illegitimacy of Wife,] — By a marriage settle- 
ment, a fund belonging to the wife was assigned 
to trustees for her separate use for life, with 
lemainder to the children of the marriage 
with power of appointment, and, in default, to 
her next of kin. On her death without issue and 
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intestate, not having exercised the power of ap- 
pointment, it appearing that she was illegitimate, 
the husband was held entitled to the fund in 
his marital right, as all the trusts of the settle- 
ment which intercepted the marital right had 
failed. Am?L, 1 Giff. 392. And see Hawhbis v. 
Ilaivld)is, 7 Sim. 173 ; 4 L. J., Ch. 9. 

Scotland — Married Women’s Property Act, 
1881 — ^Retrospective Operation.] — The 6th section 
of the Married Women’s Property (Scotland) 
Act, 1S81, enacts, “After the passing of this act 
the husband of any woman who may die domi-. 
ciled in Scotland shall take by operation of law^ 
the same share and interest in her movable, 
estate which is taken by a widow in her deceased 
husband’s movable estate according to the law 
and practice of Scotland, and subject always to 
the same rules of law in relation to the nature, 
and amount of such share and interest, and the 
exclusion, discharge, or satisfaction thereof, as 
the case may be.” A woman, married before the 
passing of the above-cited act, succeeded to 
movable property, some before and some after 
the date of the act, which was settled upon her 
for her personal use, and free from the jus 
mariti of her husband. She died, without issue, 
intestate, and domiciled in Scotland. In a claim 
by A., her husband, against her executrix : — 
Held, that s. 6 of the Married Women’s Property 
(Scotland) Act, 1881, applies to marriages entered 
into before the passing of that act as well as to 
those contracted after that date ; and that, there- 
fore, A. was entitled in accordance with that 
section to half his wife’s personal estate. Also 
that sub-s. 2 of s. 3 applies only to the preceding 
sections. Paterson v. Poe., 8 App. Gas. 678 — 
H.L. (Sc.) 

2. Dealings With. 

Contracting as a Peme Sole.] — By 45 & 46 
Viet. c. 75, s. 1 — (1.) A married woman shall, 
in accordance with the provisions of this act, 
he capable of acquiring, holding, and disjjosing, 
hy will or otherwise, of any real or personal 
property as her seyarate property, in the same 
manner as if she were a feme sole, without the 
intervention of any trustee. 

(2.) -4. married woman shall he capable of 
entering into and rendering herself liable in re- 
sped of and to the extent of her separate gyro- 
pert y on any contract, and of suing and being 
sued, either in contract or in tort, or otherwise, 
in all respects as if she were a feme sole, and 
her husband need not be joined with her as 
plaintiff or defendant, or be made a party to any 
action or other legal giroceeding brought hy or 
taken against her ; and any damages or costs re- 
covered by her in any such action or proceeding 
shall be her separate progierty ; and any 
damages or costs recovered against her in any 
such action or proceeding shall be payable out of 
her sepo/r ate property, and not otherwise. 

By Married Women’s Property Act, 1893 
(56 57 Viet. c. 63), s. 1, every contract here- 

after entered into by a married woman otherwise 
than as an agent, (a) shall be deemed to be a 
contract entered into by her with respect to and 
to bind her separate property , whether she is or is 
not in fact possessed or entitled to any separate 
properhj at the time when she enters into such 
contract ; (ff) shall bind all separate property 
which she may at that time nr thereafter be 
gwssessed of or entitled to ; and (c) shall also be 
enforceable by process of latb- against all property 


which she may thereafter whilst discovert he 
possessed of or entitled to (other than property 
subject to a restraint on anticipation). See coL 
1064. 

Trading Separately.] — By Married Women’s 
Property Act, 1882, s. 1 (5), every married 
ivoman carrying on a trade separately from her 
husband shall, in respect of her separate pro- 
perty, he subject to the baiihrnptcy laws in the 
same way as if she were a feme sole. See col. 
1029. 

Property held as Feme Sole.]~Bys. 2 (Mar- 
ried Women’s Property Act, 1882), every woman 
who marries after the commencement of this 
act shall be entitled to have and to hold as 
her .separate property and to dupose of in 
manner aforesaid all real and goer so nal property 
which shall belong to her at the time of mar- 
riage, or shall be acquired by or devolve upoji 
her after marriage, including any wages, earn- 
ings, money, and goroperty gained, or ac/gulred hy 
her in any employment, trade, or ooeiipation, in 
loliicli she is engaged, or ivhich she carries 07i 
segjarately from her husband, or by the exercise 
of any literary, artistic, or soientife shill. 

By s. 3, every woman married before the 
eommeneement of this act .shall be entitled to 
have and to hold and to disgoose of in manner 
aforesaid a.s her segmrate goropevty all real and 
personal goroperty, her title to ivhich, whether, 
vested or contingent, and whether in possession, 
reversion, or remainder, shall accrue after the 
commencement of this act, ineluding any wages, 
earnings, money and property so gained or ac- 
quired by her as aforesaid. 

Alienation of.] — feme covert, having free- 
hold of inheritance, settled to her separate use, 
may dispose of it as if she were a feme sole, 
by deed or will, without a deed acknowledged, 
and not the less so that a specific power of 
appointment in a particular way over the pro- 
perty is given her by the instrument settling 
it to her separate use. Taylor v. Meads, 34 
L. J., Ch. 203 ; 11 Jur. (N.s.) 166 ; 18 W, R. 
394. 

Power to Dispose must be Strictly Pursued.] — 

Where a wife has a power to dispose of her 
separate estate, her disposition of it must be by 
acts strictly pursuing the power. Ross v. Ewer, 

, 3 Atk. 157. 

In most cases the court will direct the trustees 
to hold or to convey, and transfer, according to 
the wife’s appointment. See Roupe v. Athimon, 
Bunb. 162. 

Mortgage — Inquiry as to Settlement.] — ^When 
a married woman executes a mortgage there is 
no obligation on the mortgagee to inquire 
whether a settlement was made on her mar- 
riage- ZloipPs Ranhing Co. v. Jo7ies, 54 L. J., 
Ch. 931 ; 29 Ch. D. 221*; 52 L. T. 469 ; 33 W. R. 
781. 

Power of Tenant for Life to direct Trustees to 
Repair Property.] — Certain property, comprising 
freeholds and leaseholds, was settled on trust for 
a married woman for life for her separate use 
without power of anticipation, with power of 
appointment by deed with the consent of the 
trustees. The settlement also provided that the 
trustees should at her discretion (inter alia) direct 
repairs to be done to the property, and that all 
expenses properly incurred by the trustees in 
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carrying out tlie trusts or powers of the settle- 
ment should constitute a charge on the premises 
in their favour. The plaintiff, at the direction 
of the tenant for life, did certain repairs to the 
pi’operty ; — Held, that the trustees were bound 
to carry out any repairs directed by the tenant 
for life, provided the cost of them did not 
exceed the value of the property. Slthmer v. 
TM, 51 L. J., Ch. 198; 46 ‘L. T. 1B1 ; 30 
W. E. 267. 

Held, also, that the tenant for life herself 
directing the repairs to be done was in sub- 
stance an exercise of her power to direct the 
trustees to do them. Ih. 

Held, also, that the trustees must raise the 
amount of the plaintiff’s bill for the repairs, by 
way of charge on the property, and pay it to 
him. It. 





Authority to Pay and Keceive Income. 

When a married woman, who was entitled to the 
income of property held on trust for her separate 
use with a restraint on anticipation, joined with 
her husband in a power of attorney to receive 
and to sue for any mone 3 "s due to tliem or either 
of them: — Held, that the trustee was not justi- 
fied in paying the attorney the wife's separate 
income. Neither would the power entitle the 
attorney to institute an administration suit in 
the name of the wife by himself as next friend. 
Kenrtrkx. Wood, 39 L. J., Ch. 92 ; L. R. 9 En. 
333 ; 19 W. E. 57. 

A husband brought an action in the names of 
himself and wife to recover 200/. due on a mort- 
gage made to his wife before her marriage. The 
mortgagor obtained an order tliat on payment of 
the principal and interest into court the action 
shouhl be stayed ; that a reconveyance should be 
executed, and that on its execution the money 
should be paid out of court. An arraugomeiit 
was made rliat the wife should receive 100/., and 
the husi^and the residue, and the mortgagor, on 
being informed b^" the |>ln in tiffs’ attornev' that 
they had settle<l their dilferences on those terms, 
consented to the payment out of court to their 
attorney. Tiio money was accordingly j>aid out 
to him : but he, claiming a lien on the 100/. for 
costs, offered the Avife only 83/.. which slie would 
not receive. The wife survived her husband, 
and died Avithout having received aii}" part of the 
mouGA’, and Avithout having e.Kecuted a rec<.)n- 
veyaiicG. A suit for foreclosure having been 
instituted b}^ her executors and devisees : — Held, 
that, independenth" of the 7 Geo. 2, c. 20. the 
mortgagor and his estate were discharged from 
the debt, inasmuch as the receipt of the attorney 
in the action aauis a good discharsre. ISonHon 
Tr/7//V/,///,s‘. 89 L. J.,^‘Ch. 8U0 ; lT E. 5 Ch. 655 ; 
18 W. E. 1089. 

Mortgage by Husband and Wife — Death of 
Husband.] — A mortgage by husband and Avife of 
her estate is void after the husband’s death, and 
not merely voidable, though in the form of a 
lease. (h)odrujhf d. Cavtor v. Straphan, Lofft, 
763 ; Cowp, 201 : 1 Dough 53, n. 

Husband’s Power over.]— When a husband, by 
a post-nuptial deed, lias settled a house and busi- 
ness to the separate use of his wife, to bo 
managed by her for the benefit of herself as if a 
feme sole, he can be restrained from in any way 
interfering Avith the business, and even from 
entering the house. Wood v. WomL 19 W. E, 
1049. 


When a wife became entitled after marriage 
to a fund to her separate use and aa^s induced by 
her husband to lend it on mortgage by a deed 
reciting that it AAms her property before marriage, 
and securing repayment of the loan to the sur- 
vivor of husband and Avife, the court set the deed 
aside, and directed a new one to be executed. 
Knight v. Knight, 5 Giff. 26. 

Contract with Husband.] — A AAufe can con- 
tract ill respect of her separate estate with her 
husband ; and if she hands him money, part of 
the income of her separate estate, upon a con- 
tract of loan, she may sue him upon that con- 
tract, Woodward v. Woodward, 3 He G. J. & 
S. 672, 

Circumstances under Avhich a Avife Avas held 
upon the evidence to have lent and not given to 
her husband a sum of monc 3 % part of the" income 
of her separate estate, and to be entitled to prove 
upon his estate in an administration suit as a 
creditor in respect of the loan. Ih. 

Wife’s Conveyance — Specific Performance of.] 

— A married Avornan was entitled by an ante- 
nuptial settlement to a jointure rent-charge 
after her husband’s death secured upon his real 
estates in Ireland. The Avife having left him, 
the husband commenced a suit for restitution of 
conjugal rights ; AAuth a vicAv to a comproinise 
by an agreement for separation a document A\ns 
drawn up and signetl by the husband, Avhich 
stipulated that the Avife should release part of her 
jointure. The wife signed this document Avith a 
qualification that no further steps were to be 
taken in the matrimonial suit, but it Avas not 
staA-ed or dismissed. A deed AA'as prepared to 
carry out the terms of the compromise and AA'as 
executed l\v the husband, but the wife refused to 
execute it or to return to her husband, and the 
husband afterAvards died :^-Held, that the AAufe 
was not, Avhen. slie signed the document, in all 
respects in the same position as a feme sole, and 
that even if any final agreement had been come 
to she Avould not have been bound by it, there 
having been no acknoAvledgrnent as required 
by 4 A 5 Will. 4, c. 92, ss. 68, 71 ; and that 
specific performance of the agreement to release 
her jointure could not be decreed against her. 
Hint V. Hunt (4 He G. F. & J. 221) and Besaut 
V. Jl ood (12 Ch. H. 605) commented on by Sel- 
borue, L.C. Cahill 6h.// ///, 8 App. Gas." 420 ; 
49 L. T. 605 ; 31 W. E. 861— H. L. (Ir.) See 
also WUiam^^ v. Walker, post, col. 1057. 

Husband dealing with Improperly — Innocent 
Third Party.] — A husband entered into specu- 
lations on the Stock Exchange, partly AA'ith 
money AA^hich was settled upoiriiis wife for her 
separate use Avithout power of anticipation. 
The transactions Avere cariaed out through his 
broker, with Avhom he deposited, as a security 
against risks, Spanish bonds Avhich had been pur- 
chased Avith the settlement funds. The broker 
hatl no direct notice that these bonds Averc settle- 
ment property, but he had received from the 
husband from time to time cheriues payable to 
his Avile or order, these cheques being indorsed 
by her. The bonds having been realised by the 
broker to coA'cr losses incurred by him in the 
course of the transactions, the Avife filed a bill 
against the broker to recover the A'alue of the 
bonds and cheques on the ground that the 
amount constituted her separate estate, and that 
the broker had notice of the fact :— Held, that 
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the broker had neither actual nor constructive 
notice of the settlement, and that, therefore, the 
bill must be dismissed with costs. Maohryde v. 
Eyhijii^ 24 L. T. 461. Affirmed on appeal, 25 
L. T. 192— L.JJ. 

The trustee of stock for the separate use of a 
married woman having improperly transferred 
it into the joint names of her husband and her- 
self, the husband for six years received the 
dividends, after which the trustee died, and the 
husband, without his wufe’s knowledge, sold out 
the stock, and applied the proceeds to his own 
use. Some time afterwards he left her : — Held, 
that, though the wife might have been presumed 
to have assented to the husband’s actual receipt 
of the dividends while the stock remained intact, 
yet no such assent could be presumed after it had 
been sold, and that she was entitled to recover, 
as against her husband and the estate of the 
deceased trustee, the arrears of dividends which 
had accrued since that time, as well as to have 
the trust fund replaced. Dixon's Trusts, In re, 
48 L. J., Oh. 592 ; 9 Ch. D. 587 ; 40 L. T. 208 ; 
•27 W. R. 282. 

By a marriage settlement, the husband had the 
wife’s estate for life, with a power to grant leases 
for 21 years, but no longer. In breach of the 
power, he granted a lease to A. for 99 years, de- 
terminable upon lives. The -wife survived him, 
•and conveyed the fee to B. ; and in the convey- 
ance was recited the lease to A., who was re- 
cognised as being then tenant in possession of 
the estate, at the yearly rent reserved. In an 
ejectment by B. against the assignee of the 
lease Held, that the lease being void, and the 
recital only matter of description, no demand 
of 'possession was necessary to sustain the action. 
‘ Doe^. Biggs' v. White, 2 D. & R. 716 ; 1 L. J. 
■<o.S.) K. BV170. 

Wife divesting, herself , of.] — A woman mar- 
ried. after the, passing.- of. the Married Women’s 
Property Act, 1870, became during her marriage 
.entitled in possession ,to a sum of money to 
which before her marriage she was entitled in 
expectancy. She then joined with her husband 
in a petition to the court of chancery to pay 
the money to him in her right, and the money 
was paid to the husband’s solicitor under a 
power of attorney from the husband : — Held, 
that the money was the husband’s, as the 
wife had divested herself of her property in 
it by the petition to the court of chancery. 
Dane v. Oahes, 30 L. T. 726 ; 22 W. R. 709. 

Separate Life Interest in Bividends of Stock — 
Assignment.] — Trust to permit married woman 
to receive interest or dividends of stock to her 
own use for life, independent of husband : — 
Held, she is absolutely entitled for her life to her 
separate use, and upon the rule that feme covert 
is to be considered sole as to her separate pro- 
perty, her assignment to secure an annuity with 
her husband was established. Wagstaff^. Smith, 
,9 Ves. 520. 

Trust as Wife should Appoint.] — Trust, by 
marriage settlement, to pay the rents and profits 
according to the appointment of the wife from 
time to time ; in default of appointment, to her 
for her sole and separate use ; the receipts of 
h(3i’self or the person she should' appoint from 
time to time, to be from time to time effectual 
releases, &o. ; sale by her and her hnsband of her 
separate interest established, Witts v, Daiohins, 
12 Vcs. 501. 

VOL, VII. 


Separate Reversionary Rent-charge for Life.] 

— A married woman, to wdiom a rent-charge for 
life in reversion is devised to her separate use, 
without the intervention of trustees, joins with 
her husband in assigning it for a valuable con- 
sideration ; she is bound by that assignment after 
the death of her husband. Major v. Lansley, 2 
Russ, k; M. 355 ; 9 L. JT. (O.S.) Ch. 102. 

A feme covert made a disposition of property 
as to which it was doubtful whether it was 
settled to her separate use. The husband, dis- 
claimed Held, that whether separate property 
or not, the husband’s disclaimer gave effect to 
the disposition of the wife. Byeroft v, Christy, 
3 Beav. 238 ; 4 Jur. 599. 

Separate Life Interest Coupled with Power.] 

— Married woman having a life interest in stock 
for life to her separate use, with a power of 
appointment by will together with her hus- 
band, conveys it to one of the trustees by an 
instrument purporting to be an execution of 
her power : — Held, after her husband’s death, 
not binding. Soott v. Davies, A Myl. & 0. 87 ; 2 
Jur. 1057. 

Purchase of Annuity.] — A feme covert having 
an interest for life to her separate use, and a 
power of appointment of the fund by deed, to 
take effect after her death, assigned her life 
interest, and appointed the fund after her death 
to trustees, upon trust to invest the fund in the 
immediate purchase of an annuity for her life. 
The court ordered a transfer of the fund to the 
new trustees accordingly. Lynn v. Ashton, 1 
Russ. & M. 188 ; Taml. 328. 

Life Interest not settled to Separate Use.] — 

Senible, a husband and wife cannot, effectually 
dispose of the life interest of the wife, in a 
fund not settled on her separate use, beyond 
the duration of the coverture. Stiff e v. Emritt, 
1 Myl. & C. 37 ; 5 L. J., Ch. 138. ‘ 

Reversionary Interest and Money Eund.]— A 
money fund was vested in trustees upon trust to 
permit the intended wife, during the joint lives 
of herself and her intended husband, to take the 
interest thereof for her separate use ; and after 
the decease of the husband in trust for the wife 
and her assigns during her life, in case she 
should survive him ; and after the decease of the 
wife, as to one moiety of the property, upon 
trust for the sole and absolute use of the wife, to 
be disposed of by her in such manner as she 
might by deed or will, notwithstanding her 
coverture, appoint ; and in default of any such 
appointment upon trust as therein mentioned. 
The wife cannot, during the coverture, make an 
absolute disposition of the moiety of the trust 
fund. Nixon v. Nixon, 2 Jo. & Lat., 416 ; 8 Ir, 
Eq. E. 254. 

Life Interest — Power of Alienation.] —Devise 
and bequest of real and personal estate in trust 
to pay the rents, dividends, and interest from 
time to time, as the same should become due, and 
be received unto and for the only use and behoof 
of the testator’s daughter, for and daring the 
term of her natural life, and to pay the same into 
her own hands, independent of her present or 
future husband, and not in any manner subject 
to the debts, control, ox* engagements of such 
present or future husband, and her receipt to be 
a sufficient discharge to the trustees, as ,if she 
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were sole and unmarried : — Held, that the wife 
had a power of alienation of her life interest. 
Gly7i y, JB aster, 1 Y. &; J. 329. 

Joint Transaction— Eeduction into Posses- 
sion.] — A wife, entitled to property for her 
separate use, was desirous of raising money for 
the improYement of her estate, while her husband 
also wished to raise money to discharge a debt. 
They accordingly arranged, through their soli- 
citor, to borrow money upon mortgage of the 
separate estate, and upon policies on the lives of 
each of them. The money was to be advanced 
by instalments, and when the first instalment 
was due, the husband and wife signed a joint 
authority for the solicitor to receive it for them. 
He, however, received the money, and claimed 
to retain part of it in respect of a separate debt 
due to him as solicitor of the husband : — Held, 
that he could not retain the money, or set it off 
as a debt due from the husband, as it was re- 
ceived by him upon the express understanding 
that it was to be held for the husband and wife 
jointly, so that there never was any reduction 
into possession on the part of the husband. 
Jones V. CutMertson, -11 L. J., Q. B. 115 ; L. R. 
7 Q. B. 218; 26 L. T. 359; 20 W. R. 381. 
Affirmed, 12 L. J., Q. B. 221 ; L. R. 8 Q. B. 501 ; 
28 L. T. 673 ; 21 W. R. 919. 

Post-nuptial Contract with Husband,] — A 
married woman, immediately after the marriage, 
and in consideration thereof and of her husband 
undertaking the management of lands and tene- 
ments of which she was seised in fee, and of his 
paying off incumbrances and defraying the ex- 
pense of managing and keeping the premises in 
repair, verbally agreed to convey the lands and 
tenements to him, and to settle them upon him 
absolutely, and to do all such acts as might be 
legally necessary for effectuating such convey- 
ance and settlement. The husband performed 
his part of the agreement, but the wife died 
without having executed or acknowledged a 
deed : — Held, that this contract could not be set 
up iis an equitable defence to a claim b}’ her 
heir-at-law to recover the land. 117?//^^///^ v. 
Walker, 9 Q. B. D. 576 ; 31 AV. R. 120. 

Attaebment of Debts.] — Judgment having been 
signed in an action against "the defendants, a 
man and his wife, it was sought to attach in 
execution moneys, in the hands of trustees, 
forming part of the income of trust funds pay- 
able to the wnfe to her separate use, which liad 
accrued since the judgment. The will by which 
the trust was created contained a clause restrain- 
ing anticipation by the wife. It appeared that 
the action was for the amount of a promissory 
note made by the husband and wife jointly 
during the coverture: — Held, that the moneys 
in question could not be attached in execution. 
Chapman v. Biggs^ 11 Q. B. D. 27 ; 48 L. T. 
7U4 ; 47 J. R. 485. 

House settled — Husband claiming right to.] 
— On a marriage a leasehold house was settled 
upon the usual trusts for the wife for life, for 
her separate use, and the husband and wife con- 
tinuer I to reside in the house. Differences arose 
between them, they ceased to cohabit, and the 
wife instituted proceedings for divorce or judicial 
separation. The fmsband claimed the right to 
go to and to use the house when and as he 
thought fit, not for the purpose of consorting 


with his wife, but for his own purposes. In an. 
action by the wdfe against the trustees and her 
husband claiming administration of the trusts 
of the settlement and an injunction to restrain 
the husband from entering the house Held^ 
that, under the circumstances, the wdfe was. 
entitled to an interim injunction. Symonds 
Ilallett, 24 Ch. D. 346 ; 49 L. T. 380 ; 32 AY. R. 
103—0. A. 

Transfer of Stock standing to separate Use of 
Wife.]— The Married AYomen’s Property Act, 
1870 (33 & 34 Viet. c. 93), does not empower a 
married woman, entitled under s. 7, to stock for 
her separate use, to transfer such stock without 
the concurrence of her husband, unless and until 
the stock has been placed, under s. 3, in her' 
name as a married woman entitled for her 
separate use. Howard v. Bank of EnglaM., 44 
L. J., Ch. 329 ; L. R. 19 Eq. 295 ; 31 L. T. 871 s; 
23AV. R. 303. 

Consols were standing in the names of three- 
persons, one of whom was a married woman who- 
had been deserted by her husband, and was en- 
titled beneficially to the stoclc under the Marriech 
AA^omen’s Pj-operty Act, 1870, s. 7. Those per- 
sons applied to the Bank of England to be per- 
mitted to transfer the stock without the cou- 
currence of the husband of the married 'woman 
and the bank having refused : — Held, that the- 
bank could not be compelled to permit such a., 
transfer. 11), 


Registration of Stock in Hame of Wife.]— 

Under the jRarried AVomen’s Property Act, 1870' 
(33 A 3-1 A^ict. c. 93), s. 4, on an application by* 
a wife to a joint-stock or an incorporated com- 
pany to register stock in her name as a “ married 
woman entitled to her separate use,” the com- 
pany must investigate the title ; and if it refiises- 
to register, the court, unless a flaw in the title is 
shown, will compel the compaii}^ by mandamus, 
to register. Ileg. v. Carnatic By., 42 L. J., Q. B. 
169 ; L. R. 8 Q. B. 299 ; 28 L. T. 413 ; 21 AY. E. 
621. 

Grant of Annuity — Promise to Provide for- 
Grantee. ] — An annuity granted by a feme- 
covert, having a power to dispose of her separate- 
estates to A., a young lady, upon her marriage,, 
for w'hom she promised to provide, is a spec hie- 
lien on the tjranlor’s estate. Power v. Bailey, 1 
Ball &B. 49. 

Conveyance to bona fide Purchaser — Setting- 
Aside— Lapse of Time.]~Conveyance to a bond 
fide purchaser, under a decree against a feme 
covert for a sale of part of her separate estate, 
cannot after an acquiescence of twenty-two- 
years, be set aside, notwithstanding the purchase 
money may have been misapplied. An order,, 
disposing of the real estate of a feme covert, 
made on her consent and acquiesced in during 
her life, will not be set aside on a doubtful case- 
made many years afterwards hj her repre- 
sentatives. Burke Y. Crash le, 1 Ball k B, 489. 



Assignment by Wife— Confirmation by Hus- 
band.] — E. B., a single woman, transferred 
certain stock, her property, into tlie joint names 
of herself and tvro trustees ; and on the day of 
the transfer, she and the trustees, without refer- 
ence to any marriage on her part, executed an 
indenture, by which it was declared, that the 
trustees should hold the property in trust, to pay 
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the dividends to E. B. for her life, for her sole Improper InvestmeEt at request of Wife- 
arid separate use, independent of any husband Eemedy against Trustees.] — A fund was settled 
she might marry ; and, after her death, upon in trust for a married woman for life for her 
such trusts as E. B. drould by will, not with- separate use without power of anticipation, and 
standing her coverture, appoint ; and in default she had a power of appointment by deed or will 
of such appointment in trust for E. B., her over the reversion. Her consent in writing was 
executors, administrators, and assigns. E. B. required to any change of the investments, 
afterwards married, and by a deed, reciting the Bart of the fund was at her request improperly 
settlement, and executed by her husband and advanced upon a security which proved deficient, 
herself, she, by the direction of her husband, She concurred in the mortgage deed, and her 


herself, she, by the direction ot her husband, Sue concurred in me mortgage deed, and her 
assio-ned the dividends of the stock in trust, for execution of it was attested as required by the 


the punctual payment of an annuity granted by power Held, that she could maintain a suit 
the husband Held, that whether or not, under to have the deficiency in the fund made good, 


the deed of settlement, the wife had power to and that the trustees had no claim to be indem- 
make this assignment, the husband having nified out of the reversion subject to the power 
joined in the deed of assignment, was a con- of appointment. In a suit to realise the deficient 


firmation of the deed of settlement, and con- security, a fund was paid into court and in- 
sequently the assis-nment by wufe was valid, vested, and then sold out at a profit -Held, that 


Maher v. Ilohh, 
Eq. 12. 


2 Y. & Coll. 317 


6 L. J., Ex. the trustees were answerable only for the defi- 
ciency, after taking into account this profit. 
Fletcher v. Green. 3 K. K, 626. 


Transfer of Eund in Court. ]~A fund in court, 
to which a manued woman was entitled to her 


Bisposing by Will.] — Under a testamentary 


separate use, ordered, with the consent of her appointment by a married woman of “ all funds 
husband, to be transferred to her name, pursuant and property which have been or shall be pur- 
to the Married Women’s Property Act, 1870, s. 3. chased out of the savings of property to which 


Franh v. Maelmy, Ir. R. 8 Eq. 93. 


Charges on Wife’s separate Estate.]— A hus- 
band paying oft an incumbrance, subject to 
which the estate stands limited to his wife for 
life for her separate use with remainder as she 


I have been or shall be entitled to my separate 
use” : — Held, that savings out of separate estate 
standing to her account at her bankers did not 
pass. Asliew v. llootJi^ 43 L. J., Ch. 368 ; L. E. 
17 Eq. 426 ; 30 L. T. 155 ; 22 W. E. 524. 

By a marriage settlement, the income of certain 


shall by w’ill appoint, is, in the absence of evi- property was settled on the wife, for her life, for 
deuce of a contrary intention, entitled to the her separate use, without power of anticipation ; 


charge as against the estate. Whether it is a and the corpus, if there were no children of the 
charge on the husbands estate which is paid by marriage, and she survived her husband, on her 


the wife, or a charge on the wife’s estate paid by absolutely, for her separate use ; if she should not 
the husband, the same presumption attaches to survive her husband, then as she should by deed 
the transaction. Out rani v. Hyde, 24 W. E, or will appoint. She made a will in pursuance 
268, of the power in her husband’s lifetime, and sur- 

vived him, but did not republish the will after' 
Sale of Blvidends.] — Under a bequest of stock, his death. There w^ere no children of the mar- 
in trust to permit a woman to receive the divi- riage : — Held, that the will passed her separate 
dends for life for her sole and separate use, &c., property. Bishop v. Wall, 45 L. J., Oh. 773 ; 
and to pay the same into her own proper hands, 3 Ch. D. 194; 25 W. E. 9k See also v. 
and that her receipt and receipts should from Field, 45 L. J., Ch. 699 ; 3 Ch. D. 587 ; 34 L. T. 
time to time be sufficient discharges, a sale by 614; 24 W. E. 660. 


her of part of the dividends established. A 

bond fide sale of dividends of stock is not within Grant of Probate.] — Since the coming 

the Annuity Act. Brown v. Like, 14 Ves. 302. into operation of the amended rules 15 and 16 of 

the Probate Rules, which provide that probate of 
Sale of Goods by Auctioneer after Fotice from the will of a married woman shall take the form 
true Owner.] — Goods, the separate property of a of ordinary grants of probate without any excep- 
niarried wmman, were placed by her husband in tion or limitation, a husband who obtains pro- 
a hired warehouse, and intrusted to auctioneers bate of his wife’s will in general form is not 
for the purpose of sale : — Held, that the auc- deemed to have assented to the will as a disposi- 
tioneers became possessed of the goods ; so that tion of the property which she had no right to 
(MI receipt of notice of the wife’s claim before dispose of by will without his assent. Atldnson, 
sale, they were liable to the wife for the value Bi re, Waller v. Athinson, 67 L. J., Ch. 349 ; 
of both the goods sold and the goods not sold, [1898] 1 Ch. 637. 
but afterwards I’cmoved by the husband. Baris 


V. Artingstall, 49 L. J., Ch. 609 ; 42 L. T. 507 ; 
29 W. R. 137. 


7 ; Bequest of Savings of, by Wife.] — A be- 

quest by a wmman divorced a mensa et thoro of 
the savings of alimony awarded by the ecclesias- 
A tical court, is good against the marital right. 
3d Moore v. Barher, 5 Giffi. 43 ; 11 Jur. (N.S.) 530 ; 


Wife of Unsound Mind — Investment.] — A tical court, is good against 
married w^oman, of unsound mind, was entitled Moore v. Barher, 5 Giffi. 43 ; 
for h<3r sej)arate use to the income of certain trust 12 L. T. 664 ; 13 W, R. 935, 
funds. Her written consent w^as also required to 

the investments by the trustees. Upon a peti- Assent of Husband 


Assent of Husband — Euture Separate 


tioji under the Trustees Relief Act, it was held, Estate.] — The will of a married woman who 


that the whole income might be paid to the hus- 
band on his undertaking to apply it to the main- 


had no personal estate belonging to her for her 
separate use at the date of the wdll, made without 


tenance of the wife, and that her consent to the assent of her husband, is clfectual to dispose 


investments might be dispensed with. T- 
In re, 15 Ch. D. 78 ; 29 W. E. 42. 


of personal estate to her separate use which she 
afterwards acquires and is entitled to at her 
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death. CliaTlerriont (JferZ) v. Spencer^ 11 L. E. 
Ir. 490— C. A. 

EennnciatioH of Marital Eignts — Eeal 

Estate.] — Mere remmciation by an intended 
husband of his marital rights in his wife’s real 
property is not sufficient to clothe her with a 
testamentary power, or to constitute a valid 
declaration, of trust of the fee. And upon the 
• death of the wife without issue during her hus- 
band’s ; lifetime, her heir-at-law, and not her 
devisee, will be entitled to the land of wdiich she 
is seised in fee simple. Hippo n v. Baivding 
(Ambl. 565) commented on. Dye v. Dye, 53 
L. J., Q. B. 442 ; 13 Q. B. D. 147; 51 L. T. 145 ; 
33 W.,E. 2— C. A. 

Property acquired after Coverture.] — 

S. 1, sub-s. 1, of the Married Women’s Property 
Act, 1882, gives a married woman power to dis- 
pose by will only of property of which she is 
seised or possessed wdiile she is under coverture. 
Consequently, notwithstanding s. 24 of the Wills 
Act, her will made during coverture is not, 
unless it is re-executed after she has become 
discovert, effectual to dispose of property wiiich 
she acciuires after the covertiwi; has come to an 
end. Price, Im re, Staff ord v. Stafford, or Price 
V. Stafford. 54 L. J., Ch. 509; 28 Ch. D. 709 ; 
52 L. T. 430 ; 33 W. E. 20. 

Banking accounts w' ere kept in the joint names 
of husband and wife, and investments in raihvay 
stock w^ere made in their joint names. The wife 
survived her husband five days, having executed 
a will during coverture ; — Held, that the balances 
of the joint accounts and the joint investments 
survived to the wife, but did not pass under her 
wiU. Yoiinq, In re, Trye v. SiiUican, 54 L. J., 
Ch. 1005 ; 28 Ch. D. 705 ; 52 L. T. 754 ; 33 W. K. 
729. 

Statute for promoting Erection of Churches 
— Married Women, without their Husbands, 
excepted.] — Tinder the statute 43 Geo. 3, 
c. 108, wiiich contained a power to all persons 
having an interest in aii}^ lands or in any goods 
or chattels, to give by deed enrolled, or will 
executed, three months before death, lands not 
exceeding five acres, oi* goods and chattels not 
exceeding in value 5U0/., for or towards tlie 
erecting of any church, with a proviso that the 
act should not extend to any persons being 
within age, nor wmmen covert without their 
husbands to make any such gift Held, that 
the proviso wms not affected by the Married 
Women’s Property Act, 1882, wiiich by s. 1, 
Buh-s. 1, gave pow'er to married w^omen to dis- 
pose by will of any real or personal property as 
her separate property in the same manner as 
if she were a feme sole. Consequently a gift by 
a married w’oman, by will executed three months 
before death, to the vicar and churchw’ardens of 
a church of a sum of 300Z, to be applied by them 
in the erection of a new’ church, and to be paid 
out of personal estate w’hich was legally applic- 
able for tlie purpose, was held to be invalid. 
Smith's Estate, In re, Olvments v. Ward, 56 L. J., 
Ch. 726 ; 35 Ch. D. 5S0 ; 56 L. T. 850 ; 35 W. K. 
514 ; 51 J. P. 692. 

Appointment by Will — Conversion.]— 

There is a <listinction betw’een a will made by a 
married wminan under a powmr and when dis^ 
posing of property in her own right as a feme 
sole. The power must be looked at to see in wiiat 


character the property wms held w’hen disposed 
of by the testator, and wffiere by virtue of the 
power it has been converted into personalty, she 
is in fact disposing of personalty. Gunn, In 
goods of, 53 L. J., P. 107; 9 P. D. 242 ; 33 W. E, 
169; 49 J. P. 72. 

Eent-eharge. ] — A married woman, entitled 

under her marriage settlement to a rent-charge 
for life for her separate use, made a wdll opera- 
tive to pass separate estate, became a lunatic, 
survived her husband, and died w’ithout having 
republished her wull or made another. Her 
rent-charge wms accumulated by her husband 
during his life to the amount of which 

sum on his death wms handed over to the trustee 
of the marriage settlement. The , rent-charge 
and the income of the 13,000k w’ere both accu- 
mulated by the . H’l-istee after the husband’s 
death : — Helcl, that the 13,006z. and all accumu- 
lations passed undei' the will ; but that the rent- 
charge payable after the death of the husband 
did not pass. Wnlson, In re, Meriteath v. Camp- 
IjcU, 26 W. E. 84S. 

The w’ill purported to he, but w\as not, in exer- 
cise of a pow’er of appointment ; the fund pur- 
ported to be appointed, except so much as passed, 
as separate estate, fell into the general residue ; 
— Held, that the fund wiiich passed by the will 
was liable to the costs of letters of administra- 
tion w’ith the W’ill annexed. IIj. 

Transfer to Husband obtained by bis Fraud — 
Costs.] — TMiere a liusband had by imposition 
induced his w'ife to transfer part of her 
separate property to him, on a bill by her 
against him for a specific performance of an 
agreement before marriage, he w’as made to 
{)a.y costs on account of the fraud. Lampert v. 
Lam pert, 1 A’^es. J, 21. 

3. Eestraint on Anticipation. 
a. Creation of. 

No Particular Form of Words Necessary.] — 

Ko particular form of w’ords is necessary to 
impose a restraint on anticipation in a limitation 
to the separate use of a married w’oman, the 
question being one of intention. Balter v. 
Bradley, 7 De G. M. & G. 597 ; 25 L. J., Ch.7 ; 
2 Jur. (N.s.) 98 ; 4 A\' . E. 78. 

Intention.] — By an instrument giving property 
in trust for a married woman and her assigns for 
her life, for her separate use, it was declared that 
the receipts of the married w^oman alone, or of 
some person or persons authorised by her to 
receive any payment of the rents and income 
after such payment should have become due, 
should alone be good discharges Held, that 
she w'as restrained from anticipation. Ih. 
^Field V. Beans (15 Sim. 375) approved of, 

A marriage settlement directed the trustees, 
during the lady’s life, to receive the income 
of the settled property wdien and as often as the 
same should become due, and to pay it to such 
person or persons as she might from time .to time 
appoint, or to permit her to receive, it for. her 
separate use ; and it declared that her receipts, 
or the receipts of any person or persons to wdiom 
she might appoint the same, after it should 
become due, should be valid discharges for it r- 
Keld, that the lady was restrained from antici:,' 
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pating the income provided for her. Field v. 
Evans, 15 Sim. 375. 

Lands were devised to trustees “ for the 
use and henefit of T., the daughter of the 
testati'ix, the rents and profits of which estate 
she should receive from the tenants* herself 
while . she lives, whether married or single.” 
In a later part of the will, which did not con- 
tain anything authorising a sale or mortgage, 
the testatrix directed that no sale or mortgage 
of the estate or its rents should take place 
during the life of T., followed by a direction to 
the daughter, or the executor of the testatrix, to 
I)ay 3.?. a week to her mother while she lived. T. 
was unmarried when the will was made, but 
married after the death of the testatrix Held, 
that she took an estate for life, for her separate 
use, without power of anticipation, and that a 
mortgage made by her and her husband was 
therefore invalid. Goulder v. Camni, 1 He G. 
F. & J. 146 ; 6 Jur. (N.S.) 113 ; 1 L. T. 224 ; 
8 W. II. 156. 

S., by her will, gave to her niece J. 3,000?., 
and also the residue of her personal estate 
equally between her nieces, J., A., and C. ; and 
she directed that any pecuniary legacy or share 
of her residuary estate thereinbefore given to 
such, of her nieces as should be married, at the 
time of her death should be paid into the proper 
hands of such respective nieces, or into the 
hands of such person or persons as such nieces 
should respectively appoint, so as that the same, 
or any part, should not in any respect be subject 
or liable to the control, debts, or incumbrances of 
their husbands, nor be alienable by them and 
their husbands, and that the receipts of her 
nieces alone, signed with their proper hands 
(notwithstanding coverture), or of their ap- 
pointees, should from time to time be sutlicient 
discharges to her executors. J. married, and a 
settlement was made on her marriage, in which 
was contained a covenant by the husband to 
settle future acquired property of the wife. The 
testatrix afterwards died, and her executors paid 
J.'s share into court. J. petitioned, by a next 
friend, to have it paid to her on her separate 
receipt : — Held, that the true construction of the 
direction in the will was that, during coverture, 
the share of J. was not alienable by her ; that 
such share was not therefore included in the 
covenant, and that the fund must be retained in 
court, and the dividends only paid to J. during 
her coverture. Sard, hi re, 10 Jur. (N.s.) 876 ; 
10 L. T. 691 ; 4 K B. 231. 

Omission of Words “for her separate use ” 

— Life Estate without Impeachment of Waste.] 

— Separate estate created by the operation of the 
Married Women’s Property Act, 1882, is sufficient 
to support a restraint on anticipation, although 
the words “ for her separate use ” are not used. 
The words “ without impeachment of waste ” 
are not inconsistent with a restraint on anticipa- 
tion. L'lmley, In re, Hood-Barrs, Eix; parte, 


L. J., Ch. 


[1896] 2 Ch. 690 ; 75 L. T. 



236 ; 45 W. B. 147— C. A. 

~ negative Words.] — It is not necessary in 
all cases tliat negative words should be intro- 
duced in tlie receipt clause, to complete the 
restraint on antici[)ation, for that clause must be 
construed to relate t<') the income, subject to such 
restraints as are imposed by the former part of 
the settlement. 

Where the former part of a settlement gave 


the income to the wife or her appointee, so and 
in such manner that she should not have power 
to anticipate her interest, and the following 
clause enabled her to give receipts without re- 
strictive words : — Held, that such clause did not 
displace the restraint which the gift plainly 
imposed. Ilarnp v. Howard, 3 Hare, 624 : 14 
L. J., Ch. 182 ; 9 Jur. 82. 

“Inalienable Provision.”] — A declaration, 
concerning funds in settlement that they are to 
be “ a separate, x^ersonal, and inalienable pro- 
vision fur A. during the intended coverture,” 
operates a restraint on anticipation during the 
coverture, although a subsequent clause in the 
settlement gives to A. a general power of dis- 
position by deed or will. Spring v. Pride, 10 
Jur. (K.S.) 641) ; 12 W. B. 892. 

Absolute gift by will to a married woman for 
her separate and inalienable use. The property 
having been paid into court under the Trustee 
Belief Act : — Held, that it could not be parted 
with during coverture, but the dividends only 
should be paid to the wife. Gasltell, hi re, 12 
L. T. 763. 

“Free from her Debts and Engagements.”]— 

A testator bequeathed his property’ to trustees 
upon trust to pay a third of the income arising 
from it to G. during the whole of her iiaturallife 
free from her debts or engagements, whether any 
such might be contracted by herself or any 
husband or husbands whom she might marry : — 
Held, that these words imported a restriction on 
anticipation, and, coiiseopiently, that a charge on 
her annual income created by her in favour of 
certain creditors of her husband could not be 
sustained. White v. Herrich, 21 W. B. 454, 

Eeceipt Clause.] — Devise of freehold in trust 
to pay trusts, as same should become due a,nd 
payable, into the hands of testator’s wife, and: 
not otherwise, for her life, for her separate use, 
and her receipts alone, for what should be 
actually paid into her own proper hands, should 
be good discharges to trustees : — Held, wife had 
no power to alienate her life estate. , Acton v. 
White, 1 Sim. k S. 429 ; 24 B. B. 203. 

Under a marriage settlement certain money 
and stock in the funds were vested in trustees 
upon trust, during the joint lives of the husband 
and wife, to pay the interest to such persons and 
for such purposes as the wife should, notwith- 
standing the coverture, by any writing under her 
hand, except in any mode of anticipation, direct 
or appoint ; or in default of such direction or 
appointment, into her own hands, for her own 
sole and separate use, independently of her hus- 
band ; and so that her receipts, notwithstanding 
the coverture, or the receipts of the appointee, 
might be good discharges : — Held, that the effect 
of this instrument was to restrain the wife from 
anticipation, whether by an appointment under 
the power, or by an assignment independent of 
the power. Moore v. Moore, 1 Coll. 54 ; 13 L. J., 
Ch. 124; 8 Jur. 139. 

A testator bequeathed property to trustees 
from time to time during the life of B. p"'* quar- 
ried woman), to pay the clear rents, interest, 
dividends, &c., unto such person or persons, for 
such intents and purposes as she by any writing 
should appomt, but not by way of assignment or 
other anticipation ; and, in default of appoint- 
ment, into her proper hands, for her sole and 
separate use, her receipts or those of her 
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appointees to be good discharges to the trustees : 
— Held, that the general limitation in default 
of appointment did not enable B. to anticipate ; 
and that tlie case did not depend on the form of 
the receipt clause. Brown v. BamforA^ 1 Ph. 
620 ; 15 L. J., Ch. 361 ; 10 Jur. 417. 

Under several bequests to living persons for 
life, with remainder to their children born and 
unborn, wdth a general proviso that the shares of 
females shall be for their separate inalienable 
use : — Held, that the restriction against anticipa- 
tion applied only to the tenants for life, in 
consequence of a direction for payment to the 
children, and a proviso that their receipts should 
be good discharges. Armitage v. Coates^ 35 
Beav. 1, 

Eeceipt Clause Omitted.] — A testator be- 
queathed the sum of 20,000/^., after the death of 
R. B,, to the child or children of R. S., who 
should survive him, the testator, equally to be 
divided bet'wecii them if more than one. R. S. 
died in the testator’s lifetime, leaving twm 
daughters, one of whom wns married. The will 
contained a proviso that every bequest thereby 
made for any female during her coverture should 
be ‘‘for her separate use and without pow’-er of 
anticipation or alienation.” There wns no clause 
declaring that the receipt of a married woman 
should be a sufficient discharge. Upon the ques- 
tion whether the married w'oman w’as entitled to 
have her moiety of the 20,000/. paid to her on 
her separate receipt, notwithstanding the pro- 
viso : — Held, that she wns so entitled. Taher. 
In ve^ Arjiold v. Kayess, 51 L. J., Ch. 721 ; 46 
L. T. 805 ; 30 \V. R.’ 8Sl See col. 1084. 

Without Liberty to Assign Luring Life.] — 
Bequest to testator’s natural daughter, then a 
feme sole, but married before the death of 
testator, of money, leaseholds, plate, furniture, 
Ac., for her own absolute use, without liberty to 
sell or assign during life : — Held, an absolute gift ; 
but with a restriction against alienation during 
her life. Baker v. 1 Beav. 112 ; 8 L. J., 

Ch. 306 ; 3 Jur. 619. 

Settled Realty — Mortgage of Income of.] 
— By a settlement dated in 1864, freehold pro- 
perty w'as conveyed to trustees upon trust to 
let the same, and pay the rents and annual 
proceeds to C. S. W., a married woman, during 
her life for her owm sole and separate use, free 
from the debts, control, or engagements of her 
present or any future husband ; and “ the receipts 
of her . . . for the said rents and annual 

proceeds to be given after the same shall become 
due” to be “good and effectual discharges ” to 
the trustees for the same ; and from and after 
the decease of C. S. W. then upon trust to pay 
the rents and annual proceeds to the husband, in 
case he survived her, during his life, with ulti- 
mate trusts for sale and division amongst the 
children and issue of C. B. W. by her then present 
or any future husband, as should be living at the : 
time of such division. In 1881, C. B. W. and her ^ 
husband mortgaged the income of the settled ! 
property to secure a loan of 1,000/., and in 1883 j 
they farther charged such income together with 
other property, with the payment of 500A 
Notices of the mortgage and further charge w'ere 
duly given to the trustees of the settlement. 
0. B. W. did not receive any of the moneys 
secured thereby, but her husband received the 
same, and applied the whole in payment of his 


own debts. The question was whether the 
mortgage was a valid charge upon the income of 
the settled property, and who w^as entitled to be 
paid such income : — Held, that 0. S. W. w'as 
restrained from anticipation and her receipt was 
the only discharge which the trustees could 
accept. Baker v. Bradley (7 De G. M. & G. 
597) followed. Smith, In re, Cha;pman v. Wood, 
51 L. T. 501. 

By a settlement, a jointure wms granted to K., 
“ without the pow- er of anticipation ” — “ the sole 
and separate receipt of K. to be a complete and 
only discharge for each gale ” : — Held, that K. 
took an estate to her sole and separate use, with 
a restraint on anticipation. Molyneux, In re, 
Ir. R. 6 Eq. 411. 

By settlement, a jointure was limited to the 
sole and separate use of K. in case she should 
survive M., her intended husband, with a re- 
straint on anticipation : — Held, that such 
limitation referred as well to the then in- 
tended marriage as to every future coverture, 
so as to prevent her from incumbering or 
otherwise dealing with the jointure during her 
life. Ih. 

Settlement to Enjoy Income during her 
Life for her Separate Use.] — A father gave 
real and personal property to trustees for his 
daughter, and directed that, if she should 
marry, it should be so settled that she might 
enjoy the income during her life for her 
separate use : — PI eld, that the trust for the 
separate use during life, being merely execu- 
tory, should be carried into execution wdtli a 
restraint upon anticipation. BiinnilVs Trud,^, 
In re, Ir. R. 6 Eq. 322. Affirmed, ih., 326 — Ch. 
Ap. 

A court of equity wnll give effect during cover- 
ture to a clause in restraint of alienation, annexed 
a gift to a married W'oman for her separate 
use, whether the subject of the gift is real or 
personal estate, or whether it is in fee or only 
for life. Baggett v. Meux, 1 Coll. 138 ; 13 L. J., 
Ch. 228 ; 8 Jur. 391. Affirmed, 1 Ph. 627 ; 15 
L. J.,Ch. 262: 10 Jur. 213. 

Attaches to Real or Personal Estate.] — 

Real estate may be devised a married woman, in 
fee-simple, for her separate use, yet in such a 
manner as to disable her, during the coverture, 
from making any sale, mortgage, charge, or in- 
cumbrance to take effect against it during her 
life, or during her coverture. Ih. 

Gift of mixed Residue.]— Gift by a testatrix 
of real and personal estate to trustees upon trust 
to convert and invest, and to stand possessed of 
the stocks, funds, and securities representing 
the same in trust for her children who, being 
male, attained twenty-one, or, being female, at- 
tained that age or married under that age ; wdth 
a declaration that the shares of daughters should 
be for their sole and separate use without 
power of anticipation. Power w^as given to the 
trustees, upon the marriage of any of the 
daughters, to revoke the trusts so far as re- 
lated to the share of any daughter so marrying, 
and to settle the same for the benefit of the 
daughter, and her issue as to the trustees should 
seem fit. The residuary estate w^as represented 
by a sum of cash and certain leasehold houses : 
— Ileld, that the gift being of an income-pro- 
ducing fund with a restraint upon anticipation, 
the trustees could not pay to the,, daughters 
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.•during coverture tlieir shares upon their^ sepa- 
rate receipt. Benton^ Inre^ Smith v. Smith, 51 
L. J., Oh. 183 ; 19 Gh. D. 277 ; 45 L. T, 786 ; 
SOW, IL 242. 

Mortgage — Marshalling.] — C., a widow, was 
(entitled to the income of one-third of a fund in 
■court for her life for her separate use without 
power of anticipation, and was also entitled to 
the income of the remaining two-thirds of the 
ifiind for her life, but subject to certain deduc- 
tions. She mortgaged all her interest in the 
fund, and some policies of assurance on her life 
to F., and an order was made for payment of the' 
income of the mortgaged property to him. C. then 
married M. ; and after her marriage she charged 
.all her interest in the fund in favour of P. After 
vthis T, obtained a judgment against her, and the 
.appointment of a receiver of her separate estate. 
'The income received by F. was more than suffi- 
cient for payment of the interest on his mort- 
gage and the preminms on the policies, and he 
(did not desire to reduce his principal : — Held, 
that as between F. and the subsequent incum- 
brancers of the fund, there ought to be a mar- 
shailing of securities, and that F. ought to pay 
the interest on his mortgage and the premiums 
‘Oil the policies out of tlie income of the one-third 
with re.spect to n-hich the restraint on anticipa- 
tion existed, so as to leave the income of the 
iremainiiig two-thirds to satisfy the subsequent 
incumbrances. Lodchs Truds, Iti re, 56 L. J., 
€h. 230 ; 35 L. T. 582 ; 35 W. R. 58. 

Income-hearing Fund.] — Where a testator 
makes a bequest to a married woman for her 
■separate use alisolutely, and follows it by a 
■clause restraining her fi'orn anticipation, the 
qne.stion \sdiet]ier'~the restraint on anticipation 
is eifectual does not depend on the question 
whether it is a. gift of an income-bearing fund or 
of a sum of cash, but whether the testator has or 
lias not shown an intention that the trustees 
•should keep the investment and pay the income 
to the married woman. Croyghton's IVvsU, In 
■re (47 L. J., Ch. 795 ; S Ch. 1). 460), followed. 
BIW TrusU, In re (L. R. 17 Eq. 409 ; 43 L. J., 
'Oh, 444), disapproved. Clarhds Trusts, In re 
<51 L. j., Ch. 85.5 ; 21 Ch. D. 748), questioned. 
Bown, In re, (J Ilalloran v. Kinq, 53 L. J., Oh. 
;381 ; 27 Ch. D, 411 ; 50 L. T. 796 ; 33 W. R. 58. 
See col. 1083. 

Legacy and Share of Residue “to he paid” 
to Married Woman, with Restraint upon Antici- 
pation — Absolute ITnfettered Gift.] — A bequest 
of a fund in trust for a married woman “to be 
paid to her for her separate use without power 
•of anticipation,” there being no further indica- 
timi that the income only is to be paid to her 
■during coverture, will be construed as a direc- 
tion t.liat the corpus is to be forthwith paid to 
he]', and tlie words “ in res':raintof anticipation” 
■will be disj'ecrarded. Buwn, In re, Cl liallovan 
Y. King (53 i.. J., (Jh. 881 ; 27 Ch. D. 411) fol- 
lowetl. Fi‘(tro)i^ In re, IIoteliMn v. Mayor, 45 
W. R. 232. 

Alienation not prohibited, j — A testator, after 
Imviug bequeathed a sum of stock in trust for 
the separate use of his wife for her life, directed 
that it should remain, during lier life, and be, 
under the order of the trustees, made a dulj' 
;ad ministered provision for her, and the interest 


of it given to her, on her personal appearance 
and receipt by any banker the trustees might . 
appoint : — Held, that the wife was not pro- 
hibited from alienating her interest in the 
stocks. Boss's Trusts, in re, 1 Biin. (N.S.) 196 ; 
20L. J., Ch. 293; 15 Jur. 241. 

Appointment by Deed not co come into 
operation till Death.] — Although a bequest of 
stock for a married woman for her separate use 
for her life, and after her decease for her 
appointees by deed or will, directs that any 
appointment by deed shall not come into 
operation until after her death, the married 
woman is not thereby restrained from antici- 
pation, or prevented from appointing the fund 
by an irrevocable deed. Alexander v. Young, 
6‘Hare, 393 ; 12 Jur. 996. 

Free from Marital Contract. ]~Where articles 
for a settlement directed the property to be con- 
veyed on trust to pay the income to the wife, 
or such person as he should appoint, during her 
life, “ for her own absolute use and benefit, free 
from marital control and liability ” : — Held, that 
in the settlement a restraint against anticipa- 
tion should not be inserted. Sqmonds v. Withes, 
11 Jur. (N.S.) 659 ; 12 L. T. 598 ; 13 W. R. 1026 
—L.JJ. 

A testator, after giving annuities and legacies, 
gave all the rest and residue of his property to 
his three children, naming them, equally, wish- 
ing his daughters’ shares to be vested in the 
hands of trustees in government securities, the 
interest only to be payable to them, and neither 
they nor any husband they contracted marriage 
with, to have any control over the principab 
except that his daughters should have power 
to will at their decease, the son to receive his 
share on attaining twenty-five, with clauses for 
maintenance : — Held, that the daughters took 
an absolute interest. Bousjield v. Bousfitild, 21 
L. T. 136. 

Devise and bequest of real and personal 
estate in trust to pay the rents, dividends, 
and interest, from time to time, as the same 
should become due and be received, unto and 
for the only use and behoof of the testator’s 
daughter, for and during the term of her 
natural life, and to pay the same into her 
own hands, independent of her present or 
future husband, and not in any manner sub- 
ject to the debts, control, or engagements of 
such present or future husband, and her receipt 
to be sufficient discharge to the trustees, as 
if she were sole and unmarried : — Held, that 
the wife had a power of alienation over her 
life interest. Glyu v. Baster, 1 Y. & J. 329. 

Devise of Freeholds— Wish that they should 
not sell.] — A testator gave, devised, and be- 
queathed all his freeholds and leaseholds to two of 
his daughters equally between them as tenants in 
common to and for their several and respective 
sole and separate use and benefit absolutely, and 
state 1 that it was “ his wish and request that they 
should not sell or dispose of any part of his said 
freehold er leasehold premises.” In a subsequent 
part of his will, there was a bequest of a sum of 
stock to trustees in trust to pay the income to 
another daughter for her life, “for her own sole 
and separate and inalienable use ami benefit, 
and without power of anticip.ation.” The two 
daughters, one of them being married, contracted 
to sell some of the freehold property. On sum- 
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mons under the Yendor and Purchaser Act on was void, there being no gift over, MwUm t. 
behalf ' of the purchaser : — Held, that the words 4 Sim. 141, 

of the devise, even if they stood alone, would ^ t- i + v, f r 

have been insufficient to operate as a restraint Eemotenep.] — binder an ante-nuptial 

on anticipation ; that the cases as to precatory settlement, by which the husband Mu a power 
trusts did not apply, as there was no trust im- of appointing a sum of money among the children 
posed in favour of some other person ; that the of the marriage, he appointed the fund to the 
subsequent bequest strengthenei this construe- separate use of a married daughtei^ with a re- 
tion : and that a good title was shown as to the striction against alienation Hekb that the 
moiety of a married woman. HutcUngs to appointment to the separate use of his daughter 
Burt, In re, 59 L. T. 490— C. A. was valid, discharged of the restraint upori aliena- 

tion, which was too remote and void. V\imjng- 

Covenant wHile Sole to Settle.]-lJ. H. ap- '''"f ’’ 
pointed by deed, in pursuance of a u-ill, that 24 L. T. 1-4 , 19 W. E. 381. 

after her death the trustees of the wiU should •ppruefuities 1— Eeonest of 

“l.'‘5 STwS .nS”i ■ X; ter 

pah and transferred to her daughter M., and 

as to a certain residue of the same share upon „ 

trust for M. and two others equally to he divided, m equal shares, the issue to ^ S' for 
with a proviso th.at JI.’s share as well as the share; a,ny legatees, being temales, to foi 
1,0001. should be for her sole and separate use. them sole and separate iise without P^'y' 
and that her receipts should from time to time anticipation. A. suivued the testatoi , and dm . 
after the same became due. and not by way of anti- If ^'fg^wo married '^f^^tters tvho wtie bom m 
cipation. he a sufficient discharge for the income, the testatoi s liietimo . t o, ^ -n 

M. married in 1882. and bv her m.arriage settle- lowing previous decisions, that the lestiamt om 
ment she and her intended husband covenanted anticipation was void ns infringing the utle' 
to settle the appointe.! property. E. H. died in against perpetuittes and hat the danghttra 
1889 Held, that though the appointment accordingly entitled to h.it e tlie tund paic & 
created a restraint on .antidnation. it was them m moieties, on their sep.aratel eoeipts, dib- 


1889 pield, that though the appointment 
created a restraint on anticipation, it was 


removed by the covenant. lJ ood,In re, 1 t^iarged froni such ie..tiai _ J, ?. 

V. Hooper, L. T. 197. | ^ 


legacy subject to Wife judicially Separated.] 

— A testator by his will dated the 2iid of July, 
1870, gave a legacy to a married woman for her 


By indenture made in December 1874, S. and 
J. S., wife and husband, who had at the date of 
the indenture been married many years, and had 


anticipation agamst any hosl^^^ upon trust for their children as they or the sur- 

being, the trustee should settle the legacy m gpould appoint, and in default of appoint- 

such^ mamier as would caiy out the smd the children or any the child of S„ 

pose. lie\]ouslj' to the datfc of the v ill the j g gon should attain twenty- 

legatee had one, or being a daughter should attain twenty- 

husband, and had ever^ since In e(l apart fiom under that age, if more than one in 

him : ^ Held, that she V as enti^^^^^ ha^e t e shares' and if daughters for their separate 

n.qp. nod without nower to alienate or anticipate 


mm :-iieia uiax^ sne vas u tnc daughters for their separate 

m use. and without power to alienate or anticipate 

Oh. 639 ; 27 L. T. 3b6 ; 20 W. K. 823. the same. There were no other children of the- 

marriage, S. died in 1876, and J. S. in 1879,. 

Invalidity.]— A widow, having under her •^•ithout having made any appointment Held,, 
marriage settlement a power of appointment .(-hat, notwithstanding the rule against perpetui- 
amongst the children of the marriage, executed ties, the shares of the two daughters were subjectr 
the power by giving to one of her five daughters to restraint on anticipation. Herhert v. Welster^ 
who was married, a fifth share of the fund for 49 q}-^^ 620 ; 15 Ch, D. 610. 

her separate use, independently of her then ^ testator gave his property to trustees to pay- 
or any future husband, but without power of the income to two persons for life, and after the* 
anticipation ; and after her decease as she ^tgj^th of the survivor to divide the capital be- 
should generally by deed or will appoint, and tw’eenthechildrenof A, B. and C. D., two females,, 
in default of appointment, for her executors and the shares of sons to he paid on their attaining: 
administrators absolutely :— Held, that the whole twenty-one, and the shares of daughters to be in- 
appointment^ was not void, and that it was a yested and the interest paid to such daughters; 
valid execution of the power, except as to the fQj. iif0 fQj, their separate use without power of 
restraint upon anticipation, hut that the at- anticipation, and on their deaths the capital to 
tempted restraint upon anticipation was meifec- as the daughters should by will appoint. A. 
tual and void. Byne, In re, L. R. 10 Eq. 564 ; 45, ,^yas dead at the date of 'the will, and C. D. 
22 L. T. 742 ; 18 W. R. 752. ■^ya.s sixty years of age, and therefore past child- 

bearing : — Held, that if the children of A. B. 

Restraint on Alienation — Ho gift over.] and C. D. had not necessarily been lives in esse 

— Testator gave a sum of money for the separate at the date of the will, the restraint on anticipa- 
use of his (laughter, a feme sole, and declared tion in respect of the daughters’ shares would- 
that she should not be at liberty to sell or dispose have been bad, as infringing the rule against 
of it, and if she attempted so to do, that such perpetuites ; hut as A. B. was dead and C. D,. 
sale should be void. The daughter afterwards past childbearing, all the children were lives in 
married : — Held, that the restraint on alienation esse, and the restraint on alienation was valid. 
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Choper y. ZaroeJte, 17 Cli. D. 368 ; 43 L. T. 794 ; 
29W. R. 438. 

Liability for Debts .] — See infra, col. 1094. 

b. During wliat Coverture. 

Restraint annexed to tbie Separate Estate.] — 

The restraint on alienation is annexed to the 
separate estate oiiIy, and the separate estate has 
its existence onl.T during coverture ; but whilst 
the woman is discovert, the separate estate, 
whether modihedby restraint or not, is suspended 
and has no operation, though it is capable of 
arising upon the happening of a marriage. 
Tidlett V. Armdi'ong^ 1 Beav. 1 ; 8 L. J., Ch. 
19 ; 2 Jur. 912. Affirmed, 4 Mvl. & C. 377 ; 9 
L. J., Ch. 41. 

Operates during Life.] — By a post-nuptial 

settlement, a sum of money, the propjerty of the 
wife, was vested in trustees upon trusts, which 
were construed to operate as a direction to pay 
the dividends to the wife for her life, or to her 
appointees without anticipation : — Held, that the 
restraint against anticipation operated during 
the whole life of the wife, and was not restricted 
to nn existing coverture l:>y the introduction of 
additional words, wliich obviously applied only 
to such existing coverture. If the restriction 
forms part of the only sentence which gives any 
estate, and is in words made part of the gift, 
then the estate and the restriction must be com- 
inensurate. Gaff'ee^ hi re, 1 Mac. G-. 541 ; 1 
H, & Tw. 635'; 19 L. J., Ch. 179; 14 Jur. 
277. 

And see King v. Lucas, 23 Ch. D. 712 ; 49 L. 
T. 216 ; 31 W.' E. 904. Scarhorongh v. Borman^ 
1 Beav. 34; 8 L. J.. Ch. 22; 2 Jur. 915. 

Affirmed, 4 Myl. & 0. 377. 407 ; 9 L. J., Ch. 48 ; 
4 Jur. 38 ; and Ashton v. AleJDougall^ 5 Beav. 
56 ; 11 L. J., Ch. 344 ; 6 Jur. 447. 

Revival on Second Marriage.] — A trust for the 
separate use of a woman, with a restriction 
against anticipation, though expressed to be 
independent of her then intended or existing 
husband, will operate against a future husband, 
if the limitation of the trust is for her life. 
Hatches v. Iluhhard, 40 L. J., Ch. 49 ; L. R. 11 
Eq. 5 ; 23 L. T. 642 ; 19 W. E. 117. 

• By settlement, a jointure was limited to the 
sole and separate use of K. in case she should 
survive M,, her intended husband, with a restraint 
on anticipation : — Held, that such limitation 
referred as well to the then intended marriage as 
to every future coverture, so as to prevent her 
from incumbering or otherwise dealing with the 
jointure during her life. 3Iolyfieua% In 7'e, Ir. R. 
6 Eq. 411. 

A lady being entitled, subject to a prior life 
estate, to certain freehold and funded property, 
settled the sanie, on her first marriage, for her 
separate u«e, independent of her intended or any 
other husband. Her first husband died, and she 
married again : — Held, that the property still 
belonged to her as her separate estate. Bdco^ix. 
D'ncon, 1 Beav. 40 ; 8 L. J., Ch. 25 ; 2 Jur. 960. 

Gift by will of a fund to trustees for A., a 
widow, fur life, for her separate use, with 
remairid{.‘r over, followed by a gift of the residue 
to A. for her own sole use and benefit absolutely. 
A. subsequeiitly married again : — Held, that the 
marital right of the husband in the residue was 
excluded, Tarsey, In re, 35 L. J., Ch. 452 ; L. R. 
1 Eq. 561 ; 14 L‘. T. 15 14 W. R. 474. 


Rurchase—Setting aside — Hotice.] — Bequests 
of leaseholds to a married woman “ for her whole 
and sole use during her life, free from the control 
of any future husband, and not to be sold or 
mortgaged, and after her decease to her heir or 
heirs ; and provided her child or children should 
die before her, then that she may at her decease- 
leave them to whom she will for the remainder of 
the terra.” The husband and wife demised the 
premises to a purchaser, and the purchaser- 
demised them to another. The wife then filed 
her bill to have the under-lease set aside : — Heldy. 
that the gift was to the separate use of the wife 
as well during the present as during a future 
coverture : that the under-lessees from the pur- 
chaser must be treated as having notice of the 
wife’s interest, and that the under-lease to the 
purchaser should be set nside, but without costs., 
Steedm an Y. Poole, 6 Hare, 193; 16 L. J., CTn 
348 ; 11 Jur. 449. 

An annuity was bequeathed to a lady, married 
at the death of testator, for her separate use, in- 
dependent of any husband she might at any time- 
marry and without power of anticipation. After 
death of testator, she married, became a widow,,, 
and married a second time : — Held, that the- 
separate use and anticipation clauses attached to 
the annuity during the second marriage. Clark 
V. Jagues, 1 Beav. 36 ; 8 L. J., Ch. 25 ; 2 Jur., 
915. 

Limitation of Restraint to First Marriage.] — 

Real estate devised to A., the wife of B., her heirs, 
and assigns for ever, independent of B., for her 
use and benefit, with power to appoint, and in 
default, remainder over. Personal estate to A.,, 
for her sole and separate use, independent of her 
husband, B. ; and her receipts alone to be suffi- 
cient discharges : — Held, that the limitations tc> 
the separate use of A. did not extend beyond the- 
husband specifically named. Aloot'e v. Morris, 4 
Drew. 33 : 3 Jur. (K.s.) 552 ; 5 W. R. 383. 

Testator directed the interest of 10,OOOZ, to be 
for the separate use of his daughter, then a feme 
covert, for her life, free from the debts of her 
husband. The daughter’s husband died, and she 
married again : — Held, the trust for her separate 
use ceased on the death of her first husbands 
Qiuere, whether a trust for the separate use of a, 
single w’oman is valid. Benson v. Benson, (> 
Sim. 126 ; 4 L. J., Ch. 59. Affirmed, 4 L. J., Cln 
273. 

By a marriage settlement, money and stock 
were assigned to trustees in trust, to receive the- 
income during the life of the lady, and pay the 
same to her for her separate use, or as she should 
appoint, notwithstanding her coverture, but no- 
payment to be made by anticipation ; and it was 
declared that the income should not be subject to 
the debts, kc., of R. G., her intended husband y 
and, after her decease, in case he should survive, 
in trust to permit him to receive the income for 
his life, kc. The husband died in the lifetime of 
bis wife, and she married again : — Held, that the- 
provision for the separate use of the lady without 
anticipation was confined to the first marriage. 
Knight v, Ktiight, 6 fSini. 121 ; 3 L. J.. Gh. 
187. 

By a marriage settlement a sum was limited 
by the father, of the wife, in trust to raise an 
annuity during the life of his daughter, and to 
pay it after her marriage as she should appoint, 
and in default of appointment, into her hands for 
her separate use : — Held, that the annuity w’us. 
given for life to the daughter, and that the trust 
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f or the separate use did not arise on a second t 
marriage. JBy'adley v. Hughes^ 8 Sim. 149 ; 5 i 
L. J., Oil. 355. ^ 

Divorce — Wife remarrying.] — A husband, f 
heiiig entitled in remainder to an estate for his 
life in real property, settled it during the joint 
lives of himself and his wife, for her separate use, 
independently of his control, and without power ( 
•of antieipation. The wife subsequently obtained ■ 
o. divorce, and married again without a settle- s 
ment Held, that, notwithstanding the special ; 
<iircumstances of the case, the trust for separate . 
use and the restraint on anticipation revived on 
the second marriage. Shnftov. Butler, 40 L. J., 
€h. 308 ; 24 L. T. 412 ; 19 W. E. 595. ^ ( 

By a settlement made upon the marriage of i 
the defendant with P. her property was settled < 
tiipon trust to pay the income to her for life for ] 
her separate use without power of anticipation, . 
.-and there was an ultimate trust for her absolutely 
if she survived P. The defendant obtained a 
^divorce from P. and subsequently married E. : 
There was no evidence whether P. was alive or 
not. The plaintiff obtained judgment against the 
^defendant as a married woman, and then ob- 
tained an order appointing a receiver of her 
interest under the settlement Held (allowing 
the appeal), that the restraint on anticipation 
Ibecame operative upon the second marriage, and 
that therefore an order for a receiver ought not 
to have been made. Stroud v. Edioards, 77 
L. T, 2S0—C. A. 

c. Effect of. 

Judgment for Ante-nuptial Debt — Separate 
32state— -Restraint on Anticipation— Deceiver.] 
— A judgment in respect of an ante-nuptial debt 
obtained against a married woman in the form 
tsettled in Scott v. Moiiey (20 Q. B. D. 120) 
-cannot be enforced by the appointment of a 
receiver of her separate estate restrained from 
.•anticipation, or the income thereof. Molony v. 
Ilaruey, [1895] 2 Ir. R. 169. col. 1094. 

Duration of Restraint — Arrears of Income.] 
— The restraint on anticipation of a married 
woman's separate income ceases to attach to such 
income'as soon as it becomes due and payable to 
hQv under the trusts of the instrument under 
which she is entitled. Sood-Barrs v. Catlieart 
<63 L. J., Q. B. 602 ; [1894] 2 Q. B. 567), and 
JP tilers V. Edwards (71 L. T. 788) overruled. 
Hood’Barrs v. Ileriot, 65 L. J., Q. B. 352 ; 
‘[1896] A. G. 174 ; 74 L. T. 353 ; 44 W. E. 481 ; 
«M0 J. P. 612— H. L. (E.) 

Judgment for Costs against Married Woman — 
Arrears of Income falling due after date of 
Judgment — Receiver.] — Apart from the pro- 
visions of the Married Women’s Property Act, 
1893, a judgment against a maiTied woman 
•cannot be enforced against arrears of her separate 
•estate accruing due subsequent to the date of the 
jiulguierit, anil subject to restraint on anticipa- 
tion. Lowry v. Bcrham, [1895] 2 Ir, E. 123— 
€. A. 

Arrears of Income become due and payable 
before Date of Judgment — ^Receiver.] —A judg- 
ment against a married woman possessed of 
separate estate which is subject to restraint on 
anticipation cannot be enforced by the appoint- 
ment of a receiver of arrears in the hands of her 


trustee of the separate income which she is 
restrained from anticipating, although those 
arrears had become due and payable to her before 
the date of the judgment. Loft us v. Ileriot, 
64 L. J.. Q. B. 717 ; [1895] 2 Q. B. 212 ; 14 E. 
510; 73'L. T. 167— C. A. 

Judicial Separation-Settlement.]— The court 
cannot order a settlement under s, 3 of the 
Matrimonial Clauses Act, 1884, out of property 
subject to a restraint on anticipation. Miclhell 
V. MieUelU 60 L. J., P. 46 ; [1891] P. 208 ; 64 
L. T. 607 ; 39 W. E. 680— C. A. 

Does not prevent Alienation during Bis- 
coverture.] — A clause against anticipation, 
annexed to a life interest in a trust fund be- 
queathed to a female infant, does noii prevent 
her, after she comes of age, and before marriage, 
from effectually assigning her whole interest in 
the leo’acy. Brown v. Pococh, 2 Russ. & M. 210 ; 
Coop.1;. Brough. 70 ; 4 L. J., Cli. 15. Reversing, 

2 Myl. & K. 189. 

A gift for the separate use of a single womp, 
without anticipation, will not prevent alienation 
by her, unless it is made with reference to an 
intended marriage. S. C\, 5 Sini. 663. 

Bequest of dividends of stock to a feme 
covert for life, not to be subject to the debts or 
control of her then present or any other husband, 
and without power to charge or anticipate the 
growing pavments thereof : — Held, that the 
legatee" on "becoming discovert might validly 
dispose of her entire life interest. Jones v. 
Salter, 2 Euss. & M. 208. 

Prevents Alienation during Coverture.] — 

When a fund producing income is given abso- 
lutelv to a married woman, and the gift is 
followed by a restraint on anticipation, the 
married woman is prevented from alienating the 
fund during coverture. Ellis's Estate, In re, 
43 L. J., Cin 444 ; L. E. 17 Eq. 409 ; 22 W. E. 
448. ^ 

A testatrix, by her will, gave to a married 
woman oOOZ. consols ; and by a codicil directed 
that all gifts and provisions (whether absolute 
: or limited) thereby or by her will made for any 
L female should be for her separate use, and 
) (whilst she should be under coverture) without 
: any power of anticipation. The executor trans- 
‘ f erred the fund into court under the Trustee 
[ Relief Act, and the married woman presented a 
. petition for a transfer of the fund to herself 
; Held, that she could only have the income paid 
: to her during her coverture. Ih. 


Wife cannot Pledge.] — A w^oman on her 
marriage settled furniture on trustees to allow 
her to use it during life, and to dispose of it by 
will or deed to operate after death : — Held, that 
she had no pow'cr to pledge the furniture, and 
her trustees might recover it from the pawm- 
broker. Wovsn'ty) v. Benassi, 21 W. E. 684. 

Sequestration.] — By marriage settlement in 
1856, property was settled to the separate use 
of the wife for life, without powder of antici- 
pation, with remainders over. In 1866, the wife 
left her husband, and he instituted a suit against 
her in the divorce conrt for restitution of con- 
jugal rights. Judgment was given against the 
wife with costs. The wn'fe w^ithdrew from the 
jurisdiction, and declined to obey the judgment. 
In 1870, the husband procured from the divorce 
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€onrt a writ of sequestration against the separate 
property of the wife for the costs of the suit, 
in October, 1869, cliyidends and interest on the 
settled property fell due, and were received by 
•one of the trustees, who retained them in his 
hands. In December, 1869, a hostile suit was 
instituted by the wife against the trustee to 
compel the payment of the dividends and in- 
terest, and for the removal of the trustee, but 
aiot asking for the general administration of the 
fund. ^ The trustee admitted that he had in his 
hands the greater part of the entire fund. A 
few days after his answ’er the trustee filed a bill 
in the rolls court for the administration of the 
trusts of the settlement. On motion by the 
wife, in the first of the two suits, that the trustee 
might be ordered to pay into court the entire 
sum admitted by him to be in his hands : — Held, 
that, regard being had principally to the re- 
straint on anticipation contained in the settle- 
ment, the money ought to be paid into court, 
notwithstanding the wait of sequestration, and 
notwithstanding that the wife’s bill had not 
prayed the general administration of the trust 
fund. mUej' v. Miller, 18 W. II. 750. ‘ 

The court will, upon petition, order dividends i 
accrued due upon a fund in court, settled to the 
separate use of a wife for life, without powder of 
anticipation, to be paid to the sequestrator of 
lier estate. Claydon v. Flneli, 42 L, J., Ch. 416 ; 
1j. E. 15 Eq. 266 ; 28 L. T. 101. 

Grant of Annuity in ignorance of Eestraint.] 

— A married w^oman having personal property 
under a will for life and absolutely, a settle- 
ment is made of it to her separate use without 
power of anticipation, with a powder of appoint- 
ment by deed. Without adverting to the clause 
against anticipation, and in alleged ignorance 
-of its existence, she and her husband grant an 
annuity in consideration of 21 5Z,, and an order 
is made for payment of the dividends of her 
separate property to the grantee to secure the 
annuity, and he receives the dividends and hands 
-over the surplus from time to time. The clause 
against anticipation is then discovered, and the 
wdfe petitions for discharge of the order for pay- 
ment of the dividends to the grantee of the 
annuity, for restitution of the money received, 
and for costs against the grantee and his soli- 
-citor : — Held, that the order must be discharged, 
and, the restitution not being pressed for, no 
order made upon that part of the petition, but 
costs given against the grantee, bis solicitor, and 
Iher husband. Forty v. Meay, 3 W. R. 317. 

Election.] — In the case of a married woman, 
to wdiom an interest writh a restraint on antici- 
pation attached thereto is given by the same in- 
strument as that which gives rise to a question 
of election, the doctrine of election does not 
apply, as the value of her interest in the property 
to be relinquished by way of compensation has, 
by the terms of the instrument, been made in- 
alienable. Wheatley, In re, Smith v. Spence, 54 
Ij. J., Ch. 201 ; 27 Ch. D. 606 ; 51 L. T. 681 ; 33 
WC E. 275. 


Covenant to Settle After-acquired Property 

— Election.] — The doctrine of election is founded 
ou the presumption of a general intention that 
every part of an instrument shall take effect, and 
the presumption of such general intention may 
be rebutted by an inconsistent particular inten- 
tion apparent in the instrument. Therefore, 




w^here a marriage settlement settled a fund for 
the separate use of the wife for life wdth restraint 
on anticipation, and contained a covenant by 
the wife (then an infant) to settle future 
property Held, that the wife could not be 
compelled to elect betw^'een after-acquired pro- 
perty and her interest in the settled fund, but 
was entitled to retain both. Vardan's Trusts, 
In re, 55 L. J., Ch. 259 ; 31 Ch. D. 275 ; 53 L. T. 
895 ; 34 W. E. 185. 

And see Bateman v. Faher, 66 L. J., Oh. 721 ; 
[1897] 2 Ch. 223 ; 77 L. T. 71 ; 46 W. E. 151. 

Barring Entail not prevented by.] — A married 
w^onian, under the limitations of a will made in 
1846, was equitable tenant in tail to her separate 
use of freehold estates. By a clause in the wall 
she w-"as also restrained from alienation of rents 
and profits. Her husband became bankrupt, and 
after his order of discharge joined with his wife 
in barring the equitable entail and limiting the 
estate in fee to the separate use of the wdfe. The 
wdfe died, having by her will devised the estate 
for the benefit of her children, and the husband’s 
assignees claimed the husband’s estate by 
curtesy : — Held, that the restraint on anticipa- 
tion did not prevent the wdfe from barring the 
entail and acquiring the equitable fee ; and that 
the wdfe, liaving thereby acquired an equitable 
fee to her separate use, had powder to defeat her 
husband’s right to curtesy by devising the 
estate. Cooper v. Macdonald, 47 L. J.. Ch. 373 ; 

7 Ch. D, 288; 38 L. T. 191 ; 26 W.' E. 377— 
C. A. 

Eestraint on Appointment — Assignment.] — 

Gift by will of leasehold and other personal 
estates to trustees in trust to pay the rents, &c., to 
such person or persons as a married w^oman should, 
by wudting under her hand from time to time, 
but not by w^ay of anticipation, appoint, and in 
default of such appointment, so far as the same 
should not extend, into her proper hands for her 
sole and separate use, wdth a direction that her 
receipts, notwithstanding coverture, should be 
good discharges, and after her death in trust for 
her children : — Held, upon the particular terms 
of the gift, that the restraint on anticipation 
applied to an assignment by the married woman 
of her separate estate, as well as to an appoint- 
ment in execution of her pow’er, notwithstanding 
the will did not provide that her receipts alone 
should be good discharges. Brown v. Bamford, 
1 Ph. 620 ; 15 L. J., Oh. 361 ; 10 Jur. 447. 

Eestraining Clause — Appointment, ] — Testator 
directed his trustees during the life of his 
daughter, w^ho w^as married, to pay the interest 
of a share of his property to such person or persons 
as she should from time to time, during her life, 
either covert or sole, under her liand authorise and 
appoint to receive the same, and, in default of 
appointment, into her proper hands, for her sole 
and separate use, independently of her then or 
any future husband, and so as to be free from his 
debts, &c., and that the receipt or receipts of 
her, or of the person or persons wdiom she might 
authorise to receive the same, and proceeds or 
any part thereof, should be alone an efi'ectual 
discharge to his trustees for the payment thereof ; 
and that his trustees should always be at libeidy 
to require from her a separate authority or re- 
ceipt from time to time for each quarterly pay- 
ment, it being his intention that the annual 
proceeds should not be sold, charged or other- 
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■wise disposed of :~Held, that the restraiiiin.a: Compromise by Married Woman Eestrained 

clause did not apply to the power of appointment from Jtaticipation,] In a sui ins .i mec y 

civen to the daiishter, and therefore that an a married woman At hei next fiiend against 

Appointment of theAnterest of the share made by the trustees of a will or an acco^ 
her for her life was sood. Mi-fUm/ v. mnion, li that a married woman lianiig pioptity to hei 
Sim 222 : 13 L J.ACh. 442 : 8 Jnr. 853, 949. separate use, without power of anticipation, had 
■ ‘ ' ' power to bind the corpus of the estate by a corn- 

Scotch Law of Aliment.]— A testator in Scot- promise entered into by her. W/lton y. Hill, 

land gave all his property to trustees, first, to 25 .L. J., Ch. 156 : 1- w. it. bb. 


pay his debts, secondly, to paj’ Mrs. Ih, a married 
woman, so much of the annual proceeds as they 


Acquiescence by.]— Quasre, whether a married; 


WUUlctU., SU JLliUUii Lilt, J X _ - 

might deem necessarv for the support of her and woman who is entitled to the intuit of a 
family during her life, declaring the same to be fund to her separate use, without restraint upon 


family diirint' her life, declaring the same to be fund to her separate use, wimour lesimmi upon 
alimentary and exclusiye to her husband, and anticipation, can be bound by acquiescence in an 
not to be ‘attachable nor assignable, nor subject impropet mystmeiit of the fund y 

to any deeds or debts of her or her husband. Hodrisoiu 2 > L. J., Ch. 449 , 4 Jui. (N.&.) 2,iw , b, 
The acting trustee, with the consent of Mrs. K., IV . 1\. Sao. 

assigned to her .alimentary creditor the rents of , . . . i * • 

the trust property, fii'st, to p.ay debts affecting Release by.]-A married woman, restrained 
it.secondh-.topav part of the rents to Mrs. E. from anticipation cannot agree to release her 
for .aliment, thibly. to apply the resi.lne in pay- trustees from liability incurred by their dis- 
merit of the debt.s due to the assignee : — Held, regard of that restraint. HicKson v. Hool,., lx 
that the assignment was void on tlu'ce grounds, vV. 11. 552. 

Yiz_n) It Ws not competent to the trustee to 

substitute another person for himself in the Advancement to Husband ^ Sanctioned by 
trust, which was the effect of the assignment. Court on Terms.] M here there iias a pouer 
('2) The rule of law in Scotland requiring the of advancement in favour of an intaiit temale 
concurrence of the husband in his wife's deed legatee, to wliom an interest for_ life for her 
could not be dispensed with by his absence separate use, witlmut power of anticipation, was 
abroad at the time for a temporary purpose only. i given, with remainder to hm’ childien, the coiiit, 
(3) The assignment was void, as it violated the after tlie legatee had attained twenty -one and. 
express prohibition against alienation ; and in married, ordered an aelvaiicemeiit to be made 
this respect the law in Scotland is the same as in for the purpo.se of enabling the husband to enter 
En<^land. v. 12 Cl. F. 20-1. into a partnership, upon the husband insuring 

® his life and entering into a bond for the pajnnent 

Covenant by Married Woman Eestrained of the sum advanced and the ^premiums on the 
from Anticipations whether a Valuable Con- policy. Flillli 2 )s v. Phillips^ Kay, 40 ; 23 L. J.^ 
sideration.] — A covenant by a married woman Oh. 7 ; 18 Jur. 69. 

having property settled to her separate use, with- . tt v j 

out power of "anticipation, is not a sufficient Legacy to Wife — Settlement — Husband no. 
con^iideration to support an agreement otherwise Interest.] — A Scotch marriage settlement gave 
voluntary. Walroiid v. Walnmd, 1 Johns. 18 ; to the husband a life interest in all property be- 
28 L. J., Ch. 97 : 5 Jur. (N.s.) 975 ; 7 W. K. 33. longing to the wife, or that might be acquired by 
The release and assignment, bv a married her during the marriage, and the corpus to the 
woman, of her life interest in her separate ivife herself. _ Afterwards, the wife becanie en- 
estate, although fettered by a restriction against titled, for life, to a legacy of 2,000?.^ for her 


Advancement to Husband Sanctioned by 
Court on Terms.] — Where there was a power 


anticipation, was held to form a consideration 
for a settlement l:)y another person ; for, though 
the married w’oman could not pass her future 


separate use, without power of anticipation, 
with remainder to her children : — Held, that the 
husband and his assignees took no interest in the 


interest, she might and did thereby release her | fund, notwithstanding the settlement, and that 
past income ; and the question of consideration the result would have been the same if the clause 
moreover depended not upon the point whether against anticipation had been omitted. PioncaM 
her assignment passed her interest, but upon the v. Carman, 21 Beav. 307 ; 24 L. J., Ch. 460 ^ 
question whether her concurrence enabled the 1 Jur. (K.S.) 291. 
settlement to be made. Harman v. Miehards, 10 

Hare, 81 ; 22 L. J., Ch. 1066. Joint Power of Appointment Subject to 

A married woman w’’as entitled to a gross Eestraint.] — By marriage settlement a fund was- 
sum, payable on the death of her father, for settled in trust as husband and Avife should 
her separate use, subject to a restraint on jointly appoint, but not so as to deprive them- 
anticipation. During her father’s life she selves of the benefit thereof by charge or other- 
j)roinised, by letters, to repay to D. out of the wise by w’ay of anticipation. The fund was- 
fund, when it fell in, advances made by him appointed to trustees to pay and divide the- 
to her and her husband. After the death of dividends equally between the husband and wife 
her father the fund was paid into court, and during their joint lives : — Held, that the appoint- 
she being still under coverture, verbally ment was valid and effectual, the husband aiul 
D. tha,t he should be paid out of the Avife not having thereby deprived themselves of 
he would offer no opposition to her the benefit of the fund. Linzeds Settlement, 
application for payment out of court ; and it rc, 23 Beav. 241. 
was accordingly paid to her Held, that D, 

had no charge" on the fund, the letters being Life Interest— Cesser— Eestraint on Anticipa- 
ineffectual by reason of the restraint on anti- tion — Admission by Deed-Poll — Estoppel.] — A 
cipation, and the subse^pient parol promise being ' married woman was entitled under a settlement 
void for want of consitleration, and void under j to certain rents and profits for her life for her 
of Frauds. In re, 2 John. & ; sey^arate use, with a restraint on anticipation, 

' but subject to a proviso that in the event of her 
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succeeding to an income of a particular amount 
her life interest should cease. She subsequently 
executed a deed-poll under a misapprehension of 
fact that she had succeeded to the income in 
question, admitting, that her life estate had de- 
termined. and releasing all claims to the rents 
and profits : — Held, that, as the restraint on an- 
ticipation was inseparable from the life interest 
of the married woman, the deed-poll could not 
operate as a cesser of her life estate, nor was she 
estopped, by the admission of fact, from still 
^olaiming the rents and profits under the settle- 
ment. Bateman (^Lady') v. Faher, 63 L. J., Ch. 
721 ; [1897] 2 Ch. 223 ; 77 L. T. 71 ; 16 W. E. 
151. 


Apportionment of Settled Legacy — Payment to 
Eemainderman — Purchase of Annuity.] — A sum 
of stock was Tested in trustees, upon trust to 
pay the dividends to A., a married woman, for 
her life for her separate use, witliout power of 
anticijiatioii, and after her decease to pay the 
capital to B. On the petition of A. and B. the 
court ordered a transfer of a portion of the stock 
to B., and a sale of such other portion as would 
be sufficient to purchase a government annuity 
equal to the dividends of the two sums of stock, 
anti that the sum thereby produced should be 
laid out ill the purchase of such annuity, to be 
settled on A. for her seiiarate use, without power 
of anticipation. Dodd v. Tfh/^c, 5 De G. A Sm. 
226 ; 21 L. J., Ch. 356 ; 16 Jur. 776. 


Unaccrued Dividends — Inability to Charge.] 

— Property was held in trust to pay the divi- 
dends to such person as a married woman should, 
not by way of anticipation, appoint, and in de- 
fault of appointment, to her for her sejiarate 
use ; and it was declared that the receipts of her 
or her appointees should be good discharges : — 
Held, that she could not by anticipation charge 
the dividends not accrued due. Harnett v. Mac- 
douj/all, 8 Beav. 187 ; 14 L. J., Ch. 173. ] 


Payment out of Dividends.] — Form of order 
■for payment of dividends to a married woman 
where the trust is for payment to her separate 
use with a restraint on anticipation and no gift 
over, discussed and stated. Stewart v. Fletedier, 
57 L. J., Ch. 765 ; 38 Ch. D. 627 ; 36 W. E. 713. 


Sestraint Void by Law of Domicil.] — 

A testator bequeathed personal estate in trust 
■for the use of a feme covert, and without power 
of anticipation. The legatee wms, at the date of 
the will, domiciled abroad, and had continued so 
■ever since. B}^ the law of her domicil, the re- 
straint against anticipation w’as disregarded, but 
the court nevertheless refused to give effect to a 
beneficial arrangement made by her anticipating 
her income. Pelllon v. BrooJilng, 25 Beav. 218. 


d. Fraud by Wife. 


Eestraiut Cannot he Infringed by.] — There is 
no iNiuity to apply income which a married 
woman is restrained from anticipating, to make 
good tlic consequences of her fraud, where the 
ro-.ti'uiiit on anticipation appears from the in- 
strument in respect of which relief is sought. 
Ar/uld V. 42 L. J,, Ch. 578 ; L. E. 

16 E(i. 29 ; 28 L. T. 351 ; 21 W. E, 694. 

A woman who had previously to her marriage 
settled property upon trust for herself during 
the joint lives of herself and her husband for her 
separate use, without power of anticipation, and 


after the death of one of them for the survivor 
for life and, after trusts for the benefit of the 
children of the marriage, npon such trusts as she 
should by deed or will appoint, and (there being 
no children of the marriage) had by deed irre- 
vocably appointed her reversionary interest in 
favour of her mother, subseiquently, and, as she 
alleged, under the compulsion of her husband, 
made another absolute irrevocable appointment 
of her reversionary interest in favour of her 
husband, without noticing the previous appoint- 
ment. The husband deposited the appointment 
in his favour to. secure a debt to himself : — Held, 
that, assuming, the second appointment to be 
fraud on the part of the wife, inasmuch as it was 
not based upon any active misrepresentation by 
her, hut disclosed the restraint on anticipation, 
and only attempted to deal with the reversionary 
interest, , the assignee of the.s.ecurity was not 
entitled to iihpound the income during her life 
to make good his loss by such fraud, i b. 

A wife having property settled to her separate 
use, with restraint upon anticipation, concurred 
in a fraudulent mortgage of such property, con- 
cealing the restraint upon anticipation." The 
mortgagee obtained a judgment against her for 
the amount lent, and a ciiai’ging order to charge 
her next accruing dividend : — Held, that such 
charging order must be discharged ; for in no 
case and no device could the restraint upon 
anticipation he evaded. Stanley v. Stanleij, 47 
L. J., Ch. 256 ; 7 Ch. D. 589 ; 37 L. T. 777 ; 26 
W. R. 310. 

The mortgagee, having discovered the fraud, 
obtained from the married woman a warrant of 
attornew, entered up judgment thereon, and 
afterwards obtained a charging order on a 
dividend due to her the very day it accrued 
due: — Held, that this was a mere device to 
make her future income a security for the 
mortgage debt, and an attempt to do indirectly 
what could not be done directly ; and that; there- 
fore, the charging order must be discharged. Ib. 

Property limited to • the separate use of a 
married woman without power of anticipation is 
not bound (at least during the coverture) by a 
charge fraudulently' created by her in favour of 
a mortgagee without notice of the restraint. 
Thomus'Y. Price:, 46 L. J., Ch. 761. 

Therefore, when the property was a fund in 
court, , and the . mortgagee had b}' virtue of a 
power ill his security obtained an order directing 
payment" of future dividends to him, the order 
was upon the application of the married woman 
discharged. ' Ib. 

Settlement ■ by a husband, of money, in trust 
to pay the interest to the wife during her life, 
with a proviso against anticipation. The hus- 
band joins with a surety in a covenant to pay an 
annuity, secured hj an assignment by the wife, 
of the interest to become due, and uf the princi- 
pal sum in the event of there being no children 
of the marriage': — Held, the surety not entitled 
to any remedy in equity under the assignment, 
in respect of his payment of the arrears of the 
annuity recovered against him by an action upon 
the covenant, although he had no notice of the 
proviso against aiiticipation in the settlement ; 
a charge of fraudulent concealment not being 
sufficiently established ; and even if fraud had 
been fully made out against the wife, it seems it 
would not be . sufficieiit to support the assign- 
ment, which would be to give her a power. of 
alienation against the intention of the settlor. 
Jaeluo'n Y. .Hdbho%ise^ 2 Mer. 483 ; 16 E, R. 2,00.; 
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Mistake of Wife, as to Effect of.]-See Bate- And, after bequeathing some pecuniary legacies, 
m-aii V. Fubei-. m L! J., Ch. 721 ; [1897] 2 Ch. he devised and bequeathed all his real estate, and 
• 77 T T 71 • W B, 151 the residue of his personal estate, to his two 

’ , . . • danoiiters, their heirs, &c., as tenants in coramon, 

so fiiat the same might be enjoyed by them,, 
e. Payment to ‘Wife. during- any and every coverture, as separate pro- 

■When allowed.!— A testatrix, by her will, gave perty free f rom marital control, and without 
to a married woman ml. consols; and by a power of anticipation. The executors paid the 
codicil directed , that all gifts and provisions testator’s debts, funeral and testamentary ex- 
Cwhether absolute or limited) thereby or by her penses, and legacies, and pui chased an annuity 
will made for any female should be for her sepa- for the widow. The reside of he estate then 
rate use, and (whilst she should be under cover- consisted of two sums of stock and a sum of cash 
ture) without any power of anticipation. The One of the daughiers was married : Held, that 
executor transferred the fund into court under the will did not require the conversion of the 
the Trust Belief Act, and the m.arriecl woman residue into money, except so far as might be 
presented a petition for a transfer of the fund to necessary to provide for the annuity. 4- 

herself Held, that she could only have the in- rc, ol L. J., Ui. Soo ; *.1 Oh. U. lib; 

come paid to her during her coverture. EUU.Iu 4-7 L. T. -15 ; bU At . h. 7 / b. , , .. 


w J%!i^ 44T rf. T? !s ” 409 ; 22 ’w! Held, also, that the married daughter’s share of 

p’^ig * ■’ * the stocks, they being income-bearing funds, 

' could not be transferred to her, but that only the. 

Before llarriage.]— A testator directed income arising from them could be paid to her. 

that one-third of his residuary estate should be 

invested in the purchase of an annuity for the But held, that her share of the cash might be- 
life of a female, who was single at the date of the paid to her on her separate receipt. II. 
will and the death of the testator, and this Ellh^ In re^ supra, followed. Croughton^ Im 
annuit}' he gave to her separate use, and indepen- supra, distinguished. Ih, 
dent of any husband she might happen to marry, Q-if t by a testatrix of real and personal estate 
and without power to soil or assign the same by to trustees upon trust to convert and invest, and 
anticipation. The M. E., upon the gromnd that to stand possessed of the stocks, funds, and 
the restramt against alienation or anticipation securities representing the same in trust for her' 
would be valid in case of future coverture, children who, being male, attained twenty-one,, 
refused to order ])ayment to the legatee of the being female, attained that age or married 
price wliicli woiilil be paid for the annuity, under that age ; with a declaration that the 
But the lord chancellor held tliat she was shares of daughters should be for their sole and 
entitled, if she chose, to the fund at once, separate use without power of anticipation, 
without having it laid out, and that this option Power wms given to the trustees, upon the mar- 
w^as not affeeded by the clause against antici- riage of any of the daughters, to revoke the trusts- 
pation. Woodmomton v. Walker, 2 Euss. & M. go far as related to the share of any daughter so 
li)7 ; 9 L. J. (O.S.) Ch. 257. marrying, and to settle the same for the benefit 

, . 1 c i. • of daughter and her issue as to the trustees. 

After Death of Husband.] Seitlemeiit m gBould seem fit. The residuary estate w'as repre- 
trust for the separate use of a married woman gouted by a sum of cash and" certain leasehold 
for life, but so as not to anticipate, with bouses; — Hold, that the gift being of an income- 
remainder as she should appoint by wiU, and in probucingfund with a restraint upon anticipation, 
default of appointment to A, On the death or trustees could not pay to the daughters 
her husband, the restraint on anticipation ceases, buring coverture their shares upon their separate- 
and therefore she is entitled, with the concur- ^-eccipt. Eenton, In re, Smiths. Smith, ol L. J., 
rence of A., to a transfer of a fund. Earton v. 183 ; 19 Ch. D. 277 ; 45 L. T. 786 ; 30 W. IE 
BrisGoe, Jac. 603. 2-12. 

Absolute Gift not producing Income.]- .f ''' 

A testatrix bequeathed to a married woman by of K. y, to the child or chd- 

nama. describing her as married, a reversionary '^“0^ should survive him the 

sharo'of a fund of mixed real and personal estate, ‘f tator, equally to be dmded_ between them 
rpiA -n if more than one. E. b. died m the testators- 


and therefore she is entitled, with the concur- 
rence of A., to a transfer of a fund. Barton v. 
BrisGoe, Jac. 603. 

- — Absolute Gift not producing Income.] — 


name, describing her as married, a reversionary 
share of a fund of mixed real and personal estate, 


expectant on a life interest. The will declared " nunx one ib. o. cucu m me 

th-it every gift thereby made to a married woman lifetime, leaving two daughters, one of whom 
should be for her separate use, without power of The w-iU contained a proviso- 

ji.Tifif'inatinTi. n,ud that her receints alone should that eveij- bequest thereby made for a y 


anticipation, and that her receipts alone should «™iT umreoy maue tor auy 

be good discharges for the same. The tenant for female during her coverture should be “ for her 
life died in the lifetime of the testatrix, who separate use and without power of anticipation- 
nevertheless did not alter her will. Themkrried or alienation, pore was no clause declaring 


upon petition by the married woman to have the 
cash paid out to her, upon her separate receipt • 


moiety of the 20,000Z. paid to her on her separate 
receipt, notwithstanding the proviso : — Held, 


Held; that she was so entitled. CrouqUon, In re, nnscanu ng rne proviso 

47 L. J., Ch. 795 ; 8 Ch. D. 460 ; 38 L. T. 447 j “'k, To w 

26 W Eb574 linycss, ol L. J., Gh. 721 j 46 L. T, 80o 5 30 W. 


■ lacome-producing Fund— -Biglit to Capi- 


E. 883. 

A testatrix by her will, dated in 1875, gave' 


tab] — A testator bequeathed an annuity to his all her real and personal estate to trustees upon/, 
wife. And he directed his trustees and executors trust for sale and conversion, and after payment 
to provide for the same, either by setting apart of debts, to raise thereout 4,500b, and inves'fc the^ 
a sufficient portion of the produce of his residuary same and hold the investments upon trust for' 
personal estate, or by purchasing an annuity. E, for Ef e ; and declared, after Ms death, the; 
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trustees should stand possessed of three several 
sums of l,000h, part of the 4,500/., in favour of 


Payment to Wife under Order reversed— Lien. 
-A female infant entitled under a will to a. 


certain persons therein named ; as to the re- share of residuary personalty contingently on her 
maining 1,500/., in trust for and to pay the same attaining twenty-one, married before— but came- 
to B. (a married woman) for her sole and sepa- of age after — the commencement of the Married 
rate use, and in the event of her death in the Women’s Property Act, 1882. On her marriage- 
lifetime of the testatrix to divide the same a settlement of her property, not sanctioned 
amongst her children, and declared that the under the Infants’ Settlement Act, was made- 
interest which any female migdit take under her under which she took the first life estate with a 
will, should be for her sole and separate use, and restraint on anticipation. On her coming of age- 
without power to anticipate the same, and for the fund was paid to her under an order of the: 
wdiich her receipt alone should be a sufficient court. The court of appeal reversed this order 
discharge. The testatrix died in 1881 ; li. died and declared her liable to refund, on the ground 
in 1882 : — Held, that B. was entixled to have the that the fund was subject to the settlement, 
capital sum of 1,500/. paid to her, and to give a She refunded part, but was unable to refund the- 
gotxl dischai’fg’e for the same. In re, remainder, which she had spent. After this, the- 

1)' Hallo ran v. Khaj, 53 L. J,, Ch. 881 ; 27 Ch. executors of the will paid to the trustees of the 


50 L. T. 796 ; 33 W. K- 58- 


settlement an arrear of income which thev had 


A testator devised and bequeathed his residuary in hand : — Held, that so much of this income as. 
real and personal estate to trustees upon trust for accrued between the married woman’s attaining: 
conversion, and upon further trust as to both the twenty-one, and the order declaring her liability 
capital and income, in trust for his children living to refund, must be retained in part satisfaction 
at his wife’s decease, who should either before or of her liability to refund. Pllie v. Fitzgibbo'n 
atker that time attain twenty-one years or marry, (17 Ch. D. 454) distinguished, Dixon, In nq. 
in equal shares. Tire testator declared that all Dixon v. Smith, 56 L. J., Ch. 773 ; 35 Ch. I). 4 j. 
incmeys (whether capital, or income) to 'which 57 L. T. 94 ; 35 W. E. 742 — C. A. 
any female should become entitled under his 

wall should ‘- be paid into her own hands for TJnautliorised Investment.] — Trust funds, to- 
her separate use free from marital control,” which a married woman w'as absolutely entitled,, 
when and as the same should become actually but subject to a restraint on anticipation, were- 
due and payable, “ and ncjt l3y way of anticipa- invested upon mortgages of leasehold property,, 
tiori,” and her recei[)ts alone should, not with- one of udiich, not being authorised by the trusts 
standing coverture, be sufficient discharges for of the settlement, the trustees proposed to call 
the same : — Held, that the restraint on an- in. The court being satisfied that it would be- 
ticipation was not operative to prevent payment for the benefit of the married woman, made am 
to such females, whetlier under coverture or order, on her application, permitting the invest- 
not. Doion, In re (27 Ch. D. 412), followed, ment to continue unchanged. Wrli/hfn Trusts^, 
Ilolom, In re, Ilallotv^ v. Holmes, 67 L. T. 335 In re, 15 L. E., Ir. 331. 


A testator having a general power of appoint- 
ment over a settled f luid, appointed that a sum 
of 1,500/. slioiiid be 2 ’aised and paid to his 
daughter, who was a married woman, absolutely, 
for her separate use, 'without power of anticipa- 


f. Removing Bestraint under Conveyancing- 
and I.a'w of Property Act, 1881, s. 39. 

Principles on 'wMoh Court Acts.] — The 
power which the Conveyancing and Law of 


tion ; and appointed that one-fourth of the Property Act, 1881, s. 39, gives to the court of 
residue of the fund should be held upon trust dispensing with a restraint on anticipation is a, 
for the same daughter absolutely for her separate discretionary power, to be exercised with great 
use without power of anticipation : — Held, that cantion, and only where a strong case is made 
the daughter was not entitled to payment of the for it, and is not necessarily to be exercised' 
capital of one-fourth of the residue. Grey's because it will be for the benefit of the married 
Settlements, In re, Acason v. Greenwood, 56 -woman. Little, In re, Harrison v. Harrison, 58- 
L. J., Ch. 511 ; 34 Ch. D. 712 ; 56 L. T. 350 ; 35 L. J., Ch. 233 ; 40 Ch. D. 418 ; 60 L. T. 246 ; 3T 
W. E. 560— C. A, W. E. 289— C. A. 

The power given by s. 39 of the Conveyancing; 

Fuad subject to Particular Estate.]— Act, 1881, ought not to be used indiscriminately.’ 


■ Fuad subject to Particular Estate.] - 


Where a fund subject to a particular estate is Jordan, In re, Kino v. Picard, 55 L. J., Ch. 330 
given absoluti-ly to a married woman with a re- 54 L. T. 127 ; 34 W. E. 270, 
straint on antici])atioiJ, the restraint will not in 

the absence of any other ground be confined to Benefit to Wife.] — Section 39 of the Con- 
the continuance of that particular estate. Down, veyancing Act, 1881, confers no general power 
In re (127 Ch. H. 4 11), distinguished. Tippett and of removing the restraint on anticipation, but 
Heirhovld, In re, 37 Ch. I), 444; 58 L. T, 734 ; only enables the court to make binding some- 
36 W. E. 597 — C. A. particular disposition of her property by a. 

A testator direclcd surplus incoiiie of real and married woman, notwithstanding a restraint on 
personal estate, tiftor providing an annuity, to be anticipation, if the court is of opinion that suchr 
accumulated < luring the life of his wife; after disposition is beneficial to her. WarreHs Settle- 
her (leath he gave the capital to his children ; he ment, In re, 32 L. J., Oh. 928; 49 L, T. 696< 


direcletl tluit the slu’ires of his daughters sliould 
be for their sopa,ra1e use, without power of 
alienation or aTi.tici[>ati(jn during the wife’s life : 


The court, in determining -whether an order 
should be made under s, 39 of the Conveyancing; 


—Held, that his uiiu-ried daughters, during the and Law of Property Act, 1881, binding the- 
life of their inoLher, were entitled to receive only interest of a married woman in property not* 
the income of in vested^ income. Spencer, In re, withstanding that she is restrained from antici- 
Thomas v. 55 L. J., Ch. 80 ; 30 Ch, D. pation, must consider whether it ii 


I benefit, and that is 
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benefit. Pollard's SettUmsnt, In re, 65 L. J., dispense wlh f bv 

.-n£* noaiii o nK • 7^ Ti T 116' 45 order to eive enect to a itiuise executed oy 
'9b; [189b] 2 Ch.oo2, 7o L. 1. 116 , S)! the power for her own benefit. 

W. E. lS-0. A. Omhame v. iLrloio (1 Russ. & My. 436) 

PossiMlity of Issue.] — Application by husband approved. Little.^ In re, Harrison y. Harrison.^ 
and wife and trustees of a settlempt for the supra.. 

removal of the restraint on anticipation, for the TTeeuinff up Policy on Husband’s Life.] — 
purpose of rendering the capital of the trus a^ married woman tvas entitled to the 

fund— which stood first life interest, with restraint on anticipation, 

■the survivor of husband and wife in trust t p^r husband for life, in property 

the children of the marriage— available for ^ settled by herself on marriage, the court, on her 

“benefit of the husband and wufe, w^ho weie hf y- removed the restraint to the extent 

three and fiftpears old respectml^ here bei^^^ o f o t?nV e inhme to be applied towards 
no issue of the marriage, refused chiefly on the oi husband's hfe, to 

gjroimd that the court ought not to assume ^ which "she Was entitled, and towards keeping 
there would be no children, although rlnv\'Ti tlie interest on certain mortgages in which 


emtirely, impossible that there could e any reduce their rate^^of interest to 5 per 

issue. Ih. cent., and not to enforce payment against either 

Schemefor Paying Wife’s Debts.]— Upon party during the life of the wife wdtho,ut the 

the application of a married womaip the court leave of tlm court.^ W 

made an order under s. SO of the Conveyance Jllhwr v. fU L J., th. 64 ; [16J1] o On, 

■iiig and Law^ of Property Act, 1881, binding 547 ; 60 L. 1. 310 ; 40 . E. /b. 

her life interest under her marriage settle- ^ 4 1 \ 

ineiit, notwithstanding restraint on anticipa- Securing Loan on . Settled Estate.] xhn 

t ion by approving a scheme for discharging estate havmgU^een purchased in court by triistetb 
her- ’debts and liabilities, the court being of of a marriage settlement, and the trustees 
Winion that the scheme was for the benefit of requiring to mise a loan ^ by way of mortgage 
the married w’oman, within the meaning of the on the estate tor the completion ut the pin chase, 
‘Section Wllro7i^ Stewart In re, Keown-Boyd v. the proposed lender' required that an order 
75 L T 381— 0. A. should be obtained dispensing; with the restraint 

’ ' ‘ ’ on anticipation, contained in the said marriage 

Compromise of Annuity for Lump Sum.] settlement. The court being satisfied that the 

Bv indenture M. covenanted to pay to trustees removal of such restraint on anticipation would 

nn annuity of 400./. in trust for PI., a spinster, pe for the benefit of the married w’-oman, granted 
until her death or marriage, and in case she order dispensing wuth the same.’ Tennants 
married with M.’s consent, then to pajr the Estate, In re, 52 L. E., Ir. 522. 
like annuity to the trustees for H. for life for ^ -n ^ 

her separatWise without power of anticipati^^^ Eelease of Annuity charged on Partner- 

P[. married w’itli M.’s consent. M. having died, ship Business and Profits.]— When a_ married 
Ills executor and residuary legatee brought an w^oman was entitled to a life annuity, wfith 
iaction ao-ainst H. and her husband claiming that restraint on anticipation, charged upon one- 
the deed did not bind M.’s estate. Terms of thircT share of the business and profits of a 
.compromise having been arranged under which partnership, and it wars proposed that the 
'H, was to receive a lump sum in discharge of partnership should be converted into a _com- 
the deed of covenant, the court was asked to paiiy with limited liability, the court sanctioned 
-sanction the arrangement on behalf of H. under the removal of the restraint on anticipation, 
■3, 39 of the Conveyancing and Law' of Property for the purpose of enabling the marriixl w'oman 
Act. The court, considering the terms of com- to release her annuity, on being satisfied that 
nroinise to be for PL’s benefit, sanctioned the the oft’er in lieu thereof of an absolute allotment 
arrangement, but directed that IP. should attend of perpetual preference shares in the company, 
to W've her ’consent by separate examination producing an income equal to the annuity, to be 
before the judge in the ordinary waxy, 3Iusijrave settled in trust for her during her life, wdtli 
w Sandeman, 48 L. T. 215. restraint on anticipation, and with powder of 

appointment after her decease, waas to her advan- 
Eelease of Power of Appointment,] — A | tage and that of her husband and children, 
.fund wais settled on a married w'oman for life | midar, In re, 25 L. E., Ir. 107. 
for her separate use with a restraint on antici- j 

patioii, remainder to her children and issue as Life Interest of Wife — Eight of Wife to 
she should appoint, and in default of appoint- Indemnity— Conveyancing Act, 1881.] —Where 
ment to the children equally, wfith cross limita- the life interest of a married woman without 
tions ill the event of any dying under tw'enty- powder of anticipation has been made available 
•one without issue. She being in straitened by means of the sanction of the court under 
circumstances, arranged with her eldest son s." 39 of the Conveyancing Act, 1881, to enable 

that his fifth share in a part of the trust funds her to. raise money to pay her husband’s debts, 

should be applied in a specified w'ay for her she cannot afterw'ards claim to be indemnified 
.benefit. With a view to this she released her by him in respect of the sums so raised, w-heii no 
power k appointment over the trust funds, and reservation of any such remedy has been made 
then applied to the court to have the fifth share by the court giving its sanction to the applica- 
of the son in the agreed part of the funds, tion. Payet v. Payet, G7 L. J. Ch. 1; [1898] 

together with her life interest, sold, and the 1 Ch. 47 ; 77 L. T. 490. On appeal, 67 L. J., Oh. 

proceeds applied as above Held, that the 266 ; [1898] 1 Ch. 470. 

jcourt .would not in the exercise of its discretion Statement of conditions under which the 
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court will allow the removal of a restraint upon 
anticipation. Ih, 

Eaising Money for Son,] — Restraint on 
anticipation of personalty settled by a married 
woman on, herself for life, with remainder to her 
husband for life, was removed, so as to allow a 
sum of 500/., which she and her husband had 
appointed to their son, the only child of the 
marriage, free from the husband’s life interest, 
but subject to the wife’s life interest, to be 
raised by the trustees ^ of the settlement and 
expended in buying cattle and farm implements 
for the purpose of starting the son as a farmer, 
and relieving the husband and wife of the 
expense of maintaining him. Sawyer^a Tru^'ts, 
In re, [1896] 1 Ir. R. 40. 

Specific Performance — Divorce — - Husband 
Dead,] — The court has no power under s. 39 of 
the Conveyancing Act, 1881, to order specific 
performance of an agreement entered into by a 
married woman, notwithstanding that she is 
restrained from anticipation, in a case where, at 
the time when the application for specific per- 
formance is made, she has been divorced and 
her husband is dead. Thonesvn v. Tkonmon and 
B,odochinhu 65 L. J., P.80: [1896] P.263; 74 
L. T. 801 ; 45 R. 134— G. A. 

Advantageous Sale of Life Interest.] — A fund, 
secured by mortgage, was vested in trustees in trust 
for the separate use of a married woman during 
the joint lives of herself and her husband, with- 
out power of anticipation, and after the decease 
of either, to the survivor for life ; and, after the 
death of the survivor, for their three children in 
equal shares. The judge being satisfied that it 
would be for the advantage of the married 
woman, made an order, on summons in cham- 
bers, for accepting an advantageous offer for the 
sale of her life interest in the fund, under the 
Conveyancing and Law of Property Act, 1881, 
s. 39. Flood' Trusts, In re, 11 L. R. Ir. 355. 

Rectification of Instruments — Charging Costs.] 

— In an action for the rectification of certain 
instruments on the ground of mistake, the plain- 
tiff had undertaken to pay the costs of all parties. 
The plaintiff had a life interest in some property 
passing under a settlement, but with a restraint 
on anticipation. Upon the application of the 
defendant, and with the consent of the plaintiff, 
the court made an order under s. 39 of the Con- 
veyancing Act, 1881, binding such life interest 
of the plaintiff and charging thereon the costs 
of all parties. Sedgivich v. Thomas, 48 L. T. 100. 

To satisfy Wife’s Creditors.] — A wife living 
with her husband was entitled to an income of 
1,700Z. for her separate use without power of 
anticipation. Her husband was without any 
means and had been adjudged bankrupt- Tlie 
wife had given acceptances to many of her hus- 
band’s creditors, and was harassed with actions, 
and a county court order for attachment in event 
of non-payment had been made against her. She 
was also suffering in health from the anxiety 
produced by pecuniary embarrassment : — Held, 
that the case was one in which the court would, 
in the exercise of its discretion under s. 39 of the 
Conveyancing Act, 1881, make an order relieving 
part of the wife’s income from the restraint on 
anticipation, in order that a sum might be raised 
to satisfy creditors, CIs Settlement, In re, 66 
L. J., Cb.556 ; 56 L. T. 299. 


A married woman was entitled to the income 
of a fund in court for her life, for her separate 
use without power of anticipation, with re- 
mainder in trust for her children, and in default 
of issue, in trust for such persons as she should, 
whether covert or sole, by \vill appoint, and in 
default of appointment, to herself absolutely. 
She having had no children, and being past the 
age of childbearing, and having contracted a 
number of debts, for payment of which the cre- 
ditors were pressing her and causing her great 
annoyance, she with her husband applied to the 
court to exercise its power under s. 39 of the 
Conveyancing Act, 1881, to remove the restraint 
on anticipation, and to order part of the fund to 
be paid out to her to enable her to pay her 
debts : — Held, that, whether she did or did not 
exercise her power of appointment, the fund 
would at her death be subject to the payment 
of her debts, and that under the circumstances 
the restraint on anticipation ought to be j*emoved, 
and a portion of the fund paid out to the appli- 
cant. Ilaroey's Estate, In re (13 Ch. D. 216), 
followed. Bodges v. Hodges, 51 L. J., Ch, 549 ; 
20 Ch. D. 749 ; 46 L. T. 366 ; 30 W. R. 483. 

Payment off of Mortgage.]— By a voluntary 
deed lands were settled on A,, the settlor for life*; 
remainder to B., a married woman, for life, with 
a clause against anticipation ; remainder to C. 
(B.’s husband) for life ; remainder as B. should 
appoint ; A., B., and 0. joined in a mortgage 
with a power of sale, to secure advances by* a 
bank to them. The bank sold under their power 
for the fuU value. It appearing that there were 
no other means of paying off the mortgage, that 
the lands were in danger of eviction for non- 
payment of headrent, and that they were sold 
for full value, the court, on the application of B. 
and C., made on order for dispensing with the 
restraint on anticipation. Seagrave's Trust, In 
re, 17 L, R, Ir. 373. 

Binding Life Interest — Forfeiture.] — A mar- 
ried woman was, under the will of a testator, 
entitled to the income of a share of his residuaiw 
estate for her life for her separate use without 
power of anticipation. The will contained a 
proviso that the income to which any person 
should become entitled for life under the will 
should be forfeited in the event of such person 
charging, alienating, or assigning such income or 
any part thereof by any act of theirs, or by 
bankruptcy, or other act or operation of law. 
And there was a gift over of the income in the 
event of forfeiture. She applied to the court, 
under s. 39 of the Conveyancing Act, 1881, that, 
notwithstanding the restraint on anticipation, 
she might be at liberty to bind her life interest 
under the will for the purpose of raising a loan : 
— Held, that the application must be refused, as 
it might involve a forfeiture of her life interest. 
Jordan, In re. Kino v. Picard, 55 L. J., Ch. 330 ; 
54L. T. 127; 34 W. R. 270. 

Tenants in Common — House Property,] — Two 

married women were tenants in common in equal 
shares of property for their separate use without 
power of anticipation. The property consisted 
for the most part of houses of which desirable 
leases could not be granted because of the re- 
straint on anticipation. A summons was ac- 
cordingly taken out for an order under the 
Conveyancing Act, 1881, s. 39, enabling the 
married women to bind their interests m the 
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property, and for a partition, and its resettle- 
ment in moieties upon the married women for 
their lives for their separate use without power 
of anticipation, with remainders for their hus- 
bands for their lives, and ultimate remainders 
for the issue of the marriages : — Held, that under 
the circumstances an order binding the interests 
of the married women would be for their behefit 
within s. S9. Gurrey, In re^ Gthson v. Way^ 56 
L, J., Oh. 389 ; 56 L. T. 80 ; 35 W. E. 326. 

Application to Bind,] — An application to 

the court to bind a married woman’s interest in 
property as to which she is restrained from anti- 
cipation must be made by summons in chambers 
and not by petition. LillwaWs Settlement Trusts. 
In re, 30 W. E. 243. 

Title of Petition under Settled Estates 

Act.] — Where, on a petition under the Settled 
Estates Act, 1877, the court, under s. 39 of the 
Conveyancing and Law of Property Act, 1881. 
makes an order binding the interest of a married 
w'oman who is restrained from anticipation, the 
petition need not be entitled under the latter act. 
LfindfielTs Settled Land, In re, 46 L. T. 227 : 30 
W. E. 377. 

Strong G-rounds' necessary.] — In appli- 
cations to bind a married woman’s interest in 
property, on w'hich there is a restraint on antici- 
pation, very strong grounds must be presented 
in order that the application may be successful. 
Tamplin v. Miller, 30 W. E. 422. 

Upon what Evidence.]— -The order was 

made upon the evidence of the married woman's 
consent a:fforded by an affidavit made by her in 
support of the application, and a letter written 
by her to her solicitors, strongly urging them to 
obtain the money for her. Ih. 

But, qiT£ere, whether such an order ought, in 
general, to be made without ascertaining the 
consent of the married woman by a separate ex- 
amination in the ordinary way. Ih. 

Application— Service on Trustees.]— On an 

application by a married -woman, under s. 39 of 
the Conveyancing Act, 1881, for liberty to bind 
her life interest by way of mortgage, notwith- 
standing that she is restrained from anticipation, 
it is not necessary to serve the trustees of the 
settlement. Little, In re, 56 L. J., Ch. 872 ; 36 
Oh. D. 701 ; 57 L. T. 583— C. A. 

Costs, Payment out of fund subject to re- 
straint ]—6i?c col. 1307. 

4. Wife’s Debts and Liabilities. 
a. Ante-n-uptial. 

By 45 & 46 Viet. c. 75, s. 13, a tvoman after her 
'marriage shall aontinm to he liahle in respect 
and to the esetent of her separate property for all 
debts contracted, and all contracts entered into 
or wrongs committed hy her before her marriage, 
including any sums for which she may he liable 
as a contributory, either before or after she has 
been 'placed on the list of contributories, under 
and by rirtue of the acts relating to joinUstoeh 
companies ; a7id she may be sued for any such 
debt and for any liabiUty in damages or other- 
wise under any such contract, or in respect of 
any such wrong ; and all sums recovered against 
her in respect thereof , or for any costs rkating . 
thereto, shall be payable out of her separate pro- . 
perty ; and, as bettveen her and her husband, \ 


unless there he any contract between them to the 
contrary, her separate property shall be deemed 
to he primarily liable for all such debts, contracts 
or wrongs, and for all drainages or costs recorei^ed 
in respect thereof: Provided always, that 'notlimg 
in this act shall operate to increase or diminish 
the liability of any ivoman married before the 
commencement of this act for any such debt, 
contract or ivrong, as aforesaid, except as to any 
sepa rate property to which she may become en- 
titled by rirtue of this act, and to which she 
would not have been entitled for her separate 
use under the acts hereby repealed or otherwise, 
if this act had not passed. 

For what Debts, &c., Liable.] — When a mar- 
ried woman contracts a debt which she can only 
satisfy out of her separate estate, her separate 
estate will, in equity, be made liable for 
the debt. Picard v. Illne, L. E. 5 Ch. 274 ; 18 
W. E. 178. 

See the judgments in London Chartered Banh 
of Australia v. Lempriere, 9 Moore, P. C. (n.s.) 
426 ; 42 L. J., P. C. 49 ; L. E. 4 P. C. 572 ; 29 
L. T. 186 ; 21 W. E. 513. 

Debts contracted before Marriage.] — Property 
which is settled by a woman upon marriage to 
her separate use is liable, after her husband's 
bankruptcy, for debts contracted by her before 
her marriage. Chulh v. Stretch, 39 L. J., Ch. 
329 ; L. E. 9 Eq. 555 ; 22 L. T. 86 ; 18 W. E. 483. 

A married woman was sued without her hus- 
band for debts contracted before her marriage. 
By her ante-nuptial settlement it was agreed that 
all property coming to her or to her husband in 
her right during the coverture should be vested in 
two trustees, except jewels, which were to be for 
her separate use. The creditors obtained judg- 
ment, and issued execution against her separate 
estate. The sheriff seized jewels which belonged 
to her before her marriage, and an interpleader 
action was commenced between her husband and 
the execution creditor. The jury found that the 
jewels belonged to the husband : — Held, on an 
application for a new trial, that the jewels be- 
longed to the wife for her separate use, and that 
the execution creditor was entitled to seize them. 
Williams v. Mercier or Mercier v. Williams, 51 
L. J., Q. B. 594 ; 9 Q. B. D. 337 ; 47 L. T. 140 ; 
30 W. E. 720— C. A. 

By a settlement executed on the second mar- 
riage of the Countess of K., to which her husband 
was a party, her property, consistingof her join- 
ture settled on her first marriage, a life interest 
in a money charge, and certain furniture, was as- 
signed to trustees in trust for her separate use, 
without power of anticipation, but if he should 
survive her, then after her decease, as to all such 
part of the moneys as should not have been spent 
or disposed of by her in her lifetime, as she should 
by will appoint, and, in default of appointment, 
in trust for the persons who would have been en- 
titled as her next of kin under the Statute of 
Distributions, if she liad died without being under 
coverture. The Countess of K., after her second 
marriiige, retained that title, having contracted 
debts before and after marriage. She died intes- 
tate, entitled to a})portioned parts of the jointme. 
and interest on the charge, and some personal 
estate not iiicludetl in the settlement. Her hus- 
band, who survived her, became her administra- 
tor. Her daughter by her first marriage was her 
next of kin : — Heltl, first, that the trusts in 
i favour of the next of kin, as to the part of the 
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separate estate which she should not spend or 
dispose of, was valid against the husband. 
Secondly, that the debts contracted before the 
second marriage should be paid pari passu out of 
the apportioned parts of the separate estate and 
the general personal estate. Thirdly, that the 
debts contracted after the marriage should, be 
paid out of the separate estate. Turner v. Caul- 
field, 7 L. R., Ir. 847. 

The Married Women’s Property Act, 1870, does 
not free the husband from liability to be sued as 
the wife’s administrator for debts contracted 
before the marriage. Ih. 

A debt contracted by a wife before marriage 
survives against her upon the death of her hus- 
band. Woodman v. Clia^jmmi, 1 Camp. 189; 10 
E. R. 666. 

Judgment against Wife alone.] — A married 
woman is liable at common law for a debt 
contracted before her marriage. The Married 
Women’s Property Act, 1SS2, leaves that liability 
untouclied, and judgment can therefore be ob» 
tained against her personally. Itohimon v. Lynes. 
63 L. J.,"Q. B. 759 ; [1894] 2 Q. B. 577 ; 10 Ji. 
448 ; 71 L. T. 249 ; 48 W. R. 62— D. 

Judgment against the Wife — Action against 
Husband.] — A judgment having been recovered 
by the plaintiff in an action brought against a 
married woman under the Married Women’s 
Property Act, 1882, s. 18, for a debt incurred by 
her before marriage, but such judgment remain- 
ing unsatisfied because she had no separate 
estate, an action for the debt was afterwards 
brought by the plaintiff against the husband, who 
had acquired property from his wife to an amount 
exceeding the debt :—PIeld, that the judgment 
recovered against the wife was no defence to the 
action against the husband. Beck v. Bierce, 58 
L. J., Q. B. 516 ; 23 Q. B. D. 316 ; 61 L. T. 448 ; 
88 W. R. 29 ; 54 J. P. 198— C. A. 

Statute of Limitations.] — A husband can- 
not be made liable under the provisions of the i 
Married Women’s Property Act, 1882, ss. 14, 15, 
for an ante-nuptial debt of the wdfe \vhich 
accrued due against the wife more than six 
3 ’ears before the commencement of the action. 
Ib. 

Promise to Pay — Estoppel.] — A feme sole 
possessed of farms and farming stock was in- 
debted for goods supplied to her before her mar- 
riage, when a settlement was executed, disposing 
of the farms upon certain trusts (the stock being 
mentioned in the recitals only). After the mar- 
riage the husband promised the creditor to see 
him paitl, and the creditor, at the husband’s re- 
quest, gave time for payment, and continued 
TO supply goods upon credit to the husband and 
wife. The husband afterwards repudiated his 
liability for the ante-nuptial debt. In an action 
.against the husband and wnfe for the \vhole debt, 
including goods supplied before and after the 
marriage : — Held, that even assuming that the 
husband had not acquired, or become entitled to 
})ropcrty in right of his wife, he was liable for 
the goods supplied before as well as after the 
marriage, Quhm v. Moloney, 28 L. R., Ir. 12. 

Restraint on Anticipation — Marriage after 
1882.] — A clause restraining alienation in a 
.settlement made upon a feme sole by another 
person, of property settled to her separate use, 
will not, on the clause becoming operative, by 


her marrying after the passing of the Married 
Women’s Property Act, 1882, protect such pro- 
perty from the claims of her ante-nuptial credi- 
tors. Kirk V. Murjyky, 30 L. R., Ir. 508. 

Married Women’s Property Act, 1870.] 

— Income settled to the separate use of a mar- 
ried woman is liable, under the Married Women’s 
Property Act, 1870, for her debts contracted 
before marriage, although it is subject to re- 
straint on anticipation. London and Bromri- 
clal Bank v. Boole, 47 L. J., Ch. 301 ; 7 Ch. D. 
773 ; 37 L. T. 780 ; 26 W. R. 573. 

Section 12 of the Married Women’s Property 
Act, 1870, which makes any property belonging 
to a married woman for her separate use liable 
to satisfy her debts contracted before marriage, 
extends to property settled to the separate use of 
a married woman without power of anticipation. 
— A husband and wife were sued in respect of 
debts of the wife contracted before their mar- 
riage, which took place after the coming into 
operation of the Married Women’s Property Act, 
1870, and before the coming into operation of the 
Married Women’s Property Act, 1882, and judg- 
ment was recovered against them. The wife was 
possessed of property which upon her marriage 
was settled to her separate use without power 
of anticipation : — Held, that the wife’s property 
was liable to satisfy the judgment. Sanyer v. 
Sanger (L. R. 11 Eq. 470) approved. Axford v. 
Held, 58 L. J., Q. B. 230 ; 22 Q. B. D. 548 ; 60 
L. T. 726 ; 37 W. R. 291 ; 53 J. P. 611—0. A. 

Debt contracted during former Marriage.] 

— By s. 13 of the Married Women’s Property Act. 
1882, a woman after her marriage shall continue 
to be liable in respect and to the extent of her 
separate property for “ all debts contracted by her 
before her marriage.” By s. 1 9, nothing in this 
act shall affect any settlement made respecting 
the property of any married woman, or render 
inoperative any restriction against anticipation ; 
hut no restriction made in any settlement of a 
woman’s own property to be made or entered 
into by herself shall have any validity against 
“debts contracted by her before marriage.” 
Judgment for a sum of money was recovered 
against a married woman, who subsequently 
.obtained a dissolution of her marriage, and 
married again ; and by a settlement made by her 
on the second marriage property belonging to 
her was settled to her separate use without 
power of anticipation: — Held, that the judg- 
ment debt was a “debt contracted before her 
marriage ” within the meaning of s. 13, so that 
the defendant continued to be liable for it after 
her second marriage ; and also that it was a 
“debt contracted before marriage” within the 
meaning of s. 19, so that the restriction upon 
anticipation contained in the settlement had no 
validity against it. Jay v. Bohhmm, 59 L. J., 
Q. B. 367 ; 25 Q. B. D.‘467 ; 63 L. T. 174 ; 38 
W. R. 550— C.A. 

Devised Real Estate— Liability of De- 
visee.]— The liability, under the acts 11 Geo. 4 
& 1 WiR. 4, c. 47, of a devisee of land, who 
alienates the land, to the unpaid debts of the 
testator, is such that, on the alienation, the 
debts become his own debts to the extent 
of the value of the land' alienated. Conse- 
quently, when a woman to whom land had been 
devised settled it on her marriage, after the pass- 
ing of the Married Women’s Property Act, 1870, 
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the first trust being for r herself absolutely until 
the marriage, and, after its solemnisation, on 
trust for herself for her life, without power of 
anticipation, with remainder on trusts for the 
issue of the marriage : — Held, that the testator’s 
personal esta te being insufficient to pay his debts, 
the life interest of the settlor was, notwdthstand- 
ing the restraint on anticipation, liable to make 
good the deficiency, to the extent of the value of 
the devised laud ; her liability to satisfy the 
debts of the testator, which arose on her aliena- 
tion of the land by the settlement, being a debt 
“ contracted by her before marriage,” within the 
meaning of s. 12 of the Married Women’s Pro- 
perty Act, 1870. Sanger v. Sanger (L. R. 11 
Eq. 470) and Lmrlcm and Protmeial Banh v. 
Bogle (7 Ch. D, 773) followed. Hedgely., In re, 
Small v. Hedgely. 56 L. J., Ch. 360 ; 34 Ch. D. 
379 ; 56 L. T. 19'; 35 W. R. 472. 

Court will not restrain Alienation pending 
Action.] — Therefore, in an action to obtain pay- 
ment of the debt of a married woman out of her 
separate property, an application before the 
hearing for an injunction to restrain the married 
■woman from alienating her separate property 
was refused. Wayford v. Ileyl, 44 L. J., Ch. 
567 ; L. R. 20 Eq. 321 ; 33 L. t. 155 ; 23 W. R. 
848. 

In an action by a creditor to enforce against 
the separate estate of a married woman a general 
engagement entered into with her on the credit 
of that estate, the court wnll not, before the 
creditor has established his right by obtaining a 
judgment, restrain the married woman from 
dealing w'ith her separate estate. Bohinson v. 
Pieliering, 50 L. J., Ch. 527 ; 16 Ch. D. 660 ; 44 
L. T. 165 ; 29 W. R. 385— C. A. 

b. Post-nuptial. 

i. Cases before the Married Women's Property 
Act, 1882. 

General Engagements of Harried Women.] — 
A married woman cannot bind herself by con- 
tract, but equity holds tliat she may, by contract, 
bind her^ separate estate. Her separate estate 
will be liable to pay any debt of hers which she 
has secured by writing. Equity has also held, 
that it is sufficient if it is shown that the married 
woman verbally promised that her debt should 
be paid out of her separate estate. Sluittoch v. 
Sh attach, 35 Beav. 489 ; 35 L. J., Ch. 509 ; L. R 
2 Eq. 182 ; 12 Jur. (N.s.) 405 ; 14 W. R. 600. 

The principle of courts of equity is, that, as 
regards her separate estate, a married woman is 
a feme sole, and can act as such ; but this is only 
so far as is consistent with the other principle 
— via., that a married woman cannot enter into 
a contract. Ih. 

When a married woman, who is entitled to 
separate estate, has entered into a contract on 
the faith of that estate, the person with whom 
she has so contracted has a right to come to the 
court of chancery in order to reach the separate 
estate by a kind of equitable execution. Picard 
V. mne, L. R. 5 Ch. 274 ; 18 W. R. 178. 

The general engagements of a married woman 
are enforced by a court of equity against her 
separate estate, not as executions of a power of 
appointment, but on the principle that to what- • 
ever extent she has, by the terms of the settle- < 
ment, the power of dealing with her separate • 
property, she has also the other power incident : 
to property in general, namely, the power of ' 


. contracting debts to be paid out of it. Owens v. 
. Blchenson, Cr. & Ph. 48 ; 4 Jur. 1151. Affirming 
: 3 Beav. 48. 

! The separate estate of a married woman is 
1 bound by her debts, obligations, and engagements, 

, contracted for herself upon the credit of that 
estate ; and whether such obligations were so 
1 contracted must he judged of by the circum- 
stances of each particular case. 3latthewm.an' s 
ease, Leeds Banhing Co,, In re, 36 L. J., Ch, 90 ; 
L. R. 3 Eq. 781 ; i2 Jur. (K.S.) 982 ; 15 L. T. 
266 ; 15 W. R. 146. And see Bolden v. Nieolay, 
3 Jur. (n.s.) 884 ; Bolton v. Williams, 2 Ves. J. 
145; 4 Bro. C. C. 297 ; Clerh v. 3Iiller, 2 Atk. 
379 ; and Hughes, In re,Brando7i v. Hughes, 67 
L. J., Ch. 279 ; [1898] 1 Ch. 529. 

Taking Shares.] — There is nothing in the 
nature of a company, in the absence of any 
special clauses in the deed of settlement, to pre- 
vent a married woman being a shareholder in her 
own right, so as to bind her separate estate. Ih, 

Writing not necessary.]— The separate estate 
of a feme covert is liable in equity when she has 
obtained goods upon credit, though there is no 
contract in waiting, nor reference to her separate 
estate. Burlie v. Tuite, 10 Ir. Ch. R. 467. 

But if the separate estate is an interest in 
realty, the provisions of the Statute of Frauds 
prevent such liability being enforced if' there is. 
no writing, lb. 

Semble, that the separate estate of a feme 
covert is liable in equity to her general engage- 
ments, as well upon an implied undertaking," as 
by a written obligation. Murray v. Barlee, 3- 
Mjd. & K. 209 ; 3 L. J., Ch. 184. And see 4 Sim. 
82 ; 9 L. J. (o.S.) Ch. 87. 

Concurrence of Trustee not necessary.] — A 

married woman having separate property may, 
by her contract, bind that property, even with- 
out the concurrence of her trustees, nor is it 
necessary that she should, in such contract, ex- 
pressly refer to it. Dowling v. Maguire, LI. &, 
Cr. t. Plunk. 1 and 2. * 

Wife must have Separate Property at Bate of 
Contract.] — The contracts of a married woman 
can only be enforced against property which 
formed part of her separate estate at the date of 
the contract. Gaffee, In re (1 Mac. & G-. 541), 
Molyneux's Estate, In re (L. R. 6 Eq. 411), and 
Sturgis V. Corp (13 Ves. 190) discussed. King 
V. Lucas, 53 L, J., Ch. 64 ; 23 Ch. D. 712 ; 49- 
L. T. 216 ; 31 W. R, 904 — 0. A. Smith v. Lucas, 
18 Ch. D. 531 ; 45 L. T. 460 ; 30 W. R. 451. 

Held, by Malins, V.-C., that the general engage- 
ments of a married woman entitled to separate- 
estate will be enforced by a court of equity 
against such separate estate as she has at the 
time when judgment is given, including (if her: 
huvsband be then dead) estate limited to her 
separate use, without power of anticipation :— 
But held, on appeal, that they can be enforced 
only against so much of the separate estate to 
which she was entitled, free from any restraint, 
on anticipation, at the time when the engage- 
ments were entered into, as remains at the time- 
when judgment is given, and not against sepa- 
rate estate to which, she became entitled after 
the time of the engagements, nor against separate- 
estate to which she was entitled at the time of 
the engagements subject to a restraint on antici- 
pation. Pike V. Eitxglbbon, 50 L. J,, Ch. 394 ; 17' 
Ch. L. 454 ; 44 L. T. 562 ; 29 W. R. 551— C. A. 
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Credit Given to Separate Property.] — Some- 
thing more than the obligation which the law 
would create in the case of a single woman is 
necessary to afect the separate estate of a 
married woman ; and in order to bind the 
separate estate by a general engagement, it 
should appear that an engagement was made 
with reference to and upon the faith or credit 
of that estate. Johmon v. Gallaqliet^ 3 De Gr.. 
F. & J. 494 ; 30 L. J., Ch. 298 ; 7 Jur. (N.S.) 273 i 
4 L. T. 72 ; 9 W. E. 506. 

A married woman living apart from ' her hus- 
band, and having separate estate, carried on trade; 
after the death of her husband, tradesmen who 
had supplied her with goods in her trade tiled a 
bill against her and her trustees for an account 
of her separate estate, and payment out of it of 
their demands for the price of the goods. Pen- 
ding the suit she mortgaged the property which 
had been her separate estate, for valuable con- 
sideration, to an extent exceeding its value : — 
Held, that the dealings with the tradesmen were 
not such as to give them any remedy against the 
property which had been the separate estate. 
Jh. 

A wife ivas left by her husband at an hotel at 
Baden Baden, at wdiich they had been staying 
together. The landlord caused her to be detained 
for payment of the unsettled hotel bills. In 
order to get awaiy slie gave a memorandum, 
stating “ the debt of Madame B. was 5,000 
florins” : — Held, tliere had been no credit given 
to her separate estate, and that, under the cir- 
cumstances of the arrest, the words “ the debt of 
Madame B.” did not bind her separate estate. 
Bromley.^ In re, Bromley v. Xorton, 27 L. T. 478; 
21 W. ii. 155. And see Littlefield v. Shee. 2 B. 
& Ad. 811 ; 1 L. J., K. B. 12. 

Eeceiver of Eents — Elegit.] — Where by mar- 
riage settlement, freehold lands of the wife were 
conveyed to trustees upon trust to piiy the rents 
and profits, after payment of the head rent and 
renewal fines, to the wife, during her life, to her 
separate use, and a judgment was afterwards 
obtained against the husband and wife, the court 
refused to appoint a receiver over such separate 
estate upon the petition of the judgment cre- 
ditors under the 5 & 6 Will. 4, c. 55, and 3 & 4 
Viet. c. 105 ; holding, that the separate estate of 
a feme covert is cognisable onl}^ in a court of 
equity ; that her right of disposition over it is 
not within the meaning of a “disposing power” 
in s. 19 of 3 &; 4 Viet. c. 105 ; and that that 
section does not render extendible under an 
elegit any species of trust estate which was not 
extendible under the Statute of Frauds. Bigly 
Y. Jr rine, 6 Ir. Eq. R. 149. 

Payment of Dividends to Sequestrator of 
Wife’s Estate.] — The court will, upon petition, 
order dividends accrued due upon a fund in court, 
settled to the separate use of a wife for life, 
without power of anticipation, to be paid to the 
sequestrator of her estate. Claydon v. Finch, 28 
L. T. lOl. 

Creditor has no Charge on Separate Estate.]— 

The circumstance that the separate estate of a 
married woman is liable for general engagements 
does not give her creditors any charge upon the 
separate property. Xatioml Prorlmial Banh 
cf 

Marriage during Pending Proceedings.] — 


Where a woman married when proceedings were 
pending between her and others, which resulted 
after her marriage in a statutory debt being 
created : — Held, that her separate property was 
chargeable with the payment of such debt. 
London Corporation v. Broohe, 1 Cab. & E. 169. 

Statute of Limitations.] — Money.s advanced 
by a stranger in providing necessaries for the 
support of a married woman, living separate 
from her husband, are debts binding her separate 
estate ; and, being debts payable out of funds 
held in trust for her separate use, are not barred 
by the Statute of Limitations. Barber, In re, 
TIodf/wn V. Williamson, 15 Ch, H. 87 ; 42 L. T. 
676 ; 28 W. E. 944. See infra, col. 1117. 

Compromise.] — A married woman having pro- 
perty to her separate use, without power of 
anticipation, had power to bind the corpus of the 
estate bv a compromise entered into by her, 
Wilton v. Hill, 25 L. J., Ch. 156:; 4 W. R. 66. 

Appointment under General Power makes Pro- 
perty Assets.] — The property of a married 
woman settled as she should appoint by deed or 
will, and in default of appointment to her for 
life for her separate use, with remainder, if she 
survive her husband, to her executors, adminis- 
trators, and assigns, without restraint on antici- 
pationj is in equity separate estate for the 
purpose of being bound by her general engage- 
ments. Maiid V. FieM, 45 L. J., Ch. 699 ; 3 
Ch. D. 587 ;'34 L. T. 614 ; 24 VV. R. 660. 

The property of a married woman, settled by 
an ante-nuptial settlement for her separate use 
for life, with remainder as she should by deed or 
will appoint, with remainder in failure of ap- 
pointment to her executors or administrators, is 
an absolute settlement for her sole and separate 
use, without restraint on anticipation, and vests 
in equity the entire corpus in her for all pur- 
poses. London Chartered Bank of Anstralia v. 
Lempriere, 9 Moore, P. C. (X.S.) 426 ; L. R. 4 P. 
C. 572 ; 29 L. T. 186 ; 21 W. R. 513. 

Property was settled on a married woman 
for her separate use for life, with remainder 
for such persons as she should by her will appoint, 
with remainder, in default of appointment, for 
her children or her next of Idn, and the married 
woman made a testamentary appointment in 
favour of her daughter ; — Held, that the ap- 
pointed property was liable to the payment of 
the appointor’s debts as if it were her sepa- 
rate estate. JIarvenfs Fstate, In re, Gilbert v. 
Harben, 49 L. J., Ch. 3 ; 13 Ch. D. 216 ; 28 W. R. 
73. 

London (luirtered Bank of A^ists'alia v. Lem- 
prihre (L. R. 4 P. C. 572) followed. Yaiajlian v. 
Tanderstegen (2 Drew. 165) not followed on this 
point. Ih. 

Testamentary Power of Appointment.] 

— In cases not within the Married Women’s Pro- 
perty Act, 1882, the exercise by the will of a 
married woman of a general power of appoint- 
, ment, whether the power be exerciseable by deed 
or will, or by will only, does not make the pro- 
perty appointed liable to engagements entered 
into with her on the credit of her separate 
estate. Boper, In re., Moper v. Boneaster, 58 
L. J., Ch. 215 ; 39 Cb. D. 482 ; .59 L. T. 203 ; 36 
W. R. 750. And see Beecher v. JAryV, 6 K. E. 
351. .■ 

Unde.* s. 1, sub-ss. 3 and 4, and s. 4 of the 
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Married Women’s Property Act, 1882, when read having regard to the widow’s altered circum- 
together, property appointed by a married stances; second, dilapidations; third, amount 
woman by will under a general testamentary paid for succession duty, with interest : — Held, 
power, becomes on her death liable for her first, that the order was a protection during the 
“ debts and other liabilities,” even though she joint lives of A. and B., but that the trust so 
may have had no separate estate at the time she created did not survive, and that an inquiry 
contracted them. Ami^ In o'e, Wilson v. An?i, must therefore be directed whether A. properly 
63 L. J., Oh. 331 ; [1894] 1 Oh. 549 ; 70L. T. 273. paid the whole income from 1861. Brown v. 

Smith, 46 L. J., Ch. 866. 

Restraint on Anticipation.] — The Married Held, secondly, that they were under no lia- 
Women’s Property Act, 1870, s. 12, extends to bility for dilapidations ; third, that they were 
property settled to the separate use of a married liable for succession duty, but not for the in- 
woman without power of anticipation. Sanger terest. Id. 

V. Sanger, 40 L. J., Ch. 372 ; L. E. 11 Eq. 470 ; The widow, in 1863, married J. W*., who died 
24 L. T. 649 : 19 W. E. 792. in 1872. On the 7th May, 1874, she married 

After the passing of that act, and on the same E. W. The infant sought to charge J. W.’s 
day on which a marriage took place, but subse- estate, her separate estate, if any, and E. W. in 
quentlythmeto, judgment was entered up against the same way; — Held, first, that’ J. W-’s lia- 
the wife for a debt incurred previously to the bility in respect as well of his wife’s receipt 
marriage. The judgment creditors subsequently of income from 1861 to 1863, as of her account- 
obtained a charging order on her interest in a ability for succession duty, terminated with the 
fund in, court, to the income of which she was coverture. Id. 

entitled, ^ for her separate use, without power Held, secondly, that E. W. was similarly pro- 
of anticipation Held, that the charging order tected by s. 12 of the Married AVomen’s Property 
constituted a valid incumbrance oii the fund. Act, 1870. Id. 

Held, thirdly, that J. AV.’s estate wms liable 
for the receipts of income from 1863 to 1872. 

Income Settled to Separate Use.] — In- Id. 

come settled to the separate use of a married 

woman is liable under the Married Women’s Eeceipt of Assets by Husband need not be 
Property Act, 1870, for her debts contracted Alleged.] — In an action against a husband and 
before the marriage, although it is subject to wife married since the Married AVomen’s Pro- 
restraint on anticipation. London and Pro- perty Act, 1874, for the recovery of a debt of the 
^ ' dlfjle, 47 L. J., Ch. 301 ; 7 wife contracted before the marriage, it is not 
Ch. D. 773 ; 37 L.^ T. 780 ; 26 AV. E. 573. necessary that the statement of claim should 

In an action in the queen’s bench division allege that the husband has received assets of 
against a husband and wife jointly for a debt the wife : it is sufficient that it should simply 
contracted by the wife before marriage, costs of allege that the husband is liable for the debt 
Tu recovered by the husband under leaving it to the husband to exercise his option 

the Married AVomen’s Property Act (1870) of pleading non-liability under the provisions 
Amendment Act, 1874 (37 & 38 Viet. c. 50), s. 3, of the act. A demurrer by the husband to the 
and were paid to him by the plaintiff. In a plaintiff’s statement of claim in such an action, 
subsequent action (commenced by the plaintiff on the ground that the plaintiff' had failed to 
in the chancery division for the purpose of en- allege that the husband had received assets, was 
torcing the .ludgment obtained by him in the therefore overruled. The eff’ect of the Married 
nrst action against the wife) the same costs were AVomen’s Property Acts, 1870 (s. 12) and 1874 
ordered to be repaid to the plaintiff’ out of the considered. Mattdeivs v. WhitUe 49 L J Ch’ 
wife s separate estate. Id. 359; 13 Ch. D. 811; 43 L. T 114 ■ 28 AV e’ 

V . . , 822. ’ ‘ * 

Joint and Several Promissory Note.] ~ A 

woman, married since the passing of the Married Payment of Accumulated Dividends to Seaues- 

Womens 1 roperty Act, 1870, joined her husband trator — Bestraint on Anticipation.] The court 

petition, order dividends accrued due 
monej imit to him Ihe husband became bank- upon a fund in court, settled to the separate use 
for flip ^^tate was Hable of a wife for life, without power of anticipation, 

Tint ^ ^ 1 ^ sequestrator of her estate, 

not ntcessaiy to make any trustees for the wife Clay don v. Ihick, 42 L. J., Ch. 416 • L E 15‘ 

Je7ihim,QQh. D. Eq. 266 ; 28 L. T. 101. ’ ‘ * 

isio; zb W . E. 2o0. 

toAl:n“:B , Bankruptcy.]— A married woman cannot be a 

diirinZhir'HP. to receive the income debtor, and therefore cannot be made bankrupt, 

fXf On he\ eadrcfAZ*^-® T has separate estate andTaS 

md the ZfA,t p® contracted engagements after her marriage. 

Zn-t Z, f otherwise unprovided for, the Jones, Hx pmicfGrisseU, In re, 48 L J Bk 
^ payment of the 109; 12 Ch. D. 484; 40 L T 790- 28 W r’ 

property for her mainten- 287 ; 44 J. P. 6,5. Bnt see noiv klvH^ Women’s 


»i'r" , 
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— Wife not Joining in Operative Part of 
Deed.]— Where a wife was a party to and exe- 
cuted a deed, charging her separate property 
with payment of an annuity, but did not join 
in the operative part or the covenants : — Held, I 
that there was no charge on the separate estate. | 
Tullett V. t Beav. 319 ; 5 Jur. 601. j 

Kestraint on Anticipation.] — A testator ; 

devised certain real estates to trustees, upon 
trust for A. for her life, for her separate use, I 
without power of anticipation. A. was a single ■ 
woman at the date of the will, and at the death ^ 
of the testator, and there was no gift over in case j 
of her attempting to alien. She afterwards | 
married, and she and her husband granted an I 
annuity, and charged it on the property devised i 
to her in the manner before mentioned ; — Held, : 
that the gift to her separate use, and also the re- i 
straint upon alienation, were valid and elfectual, 
and that the annuitant had no claim on the ■ 
property so devised. S. C.. 1 Beav. 1 : 8 L. J., 
Oh. 19 : 2 .Jur. 912. Affirmed, 4 MyL A C. 377 ; ^ 
9 L. J., Ch. 41. And see Searhuroutjh v. Bor- ^ 
mmi, 1 Beav. 34 ; 8 J-,. J., Ch. 22 ; 2 Jur. 91.5. 
Affirmed, 4 Myl & C. 377, 407 ; 9 I.. J., Ch. 48 ; 

4 Jur. 38. 

Avoidance of — Wife “ doing Equity.”] — 

Where wife sues (which she ought to do) to ■ 
avoid an annuity charged by her on her separate 
estate, on account of defect of memurial. the , 
maxim, “ he that will have ecputy,” Ac., does not 
apply to compel hei* to repay the consideration ' 
money, nor can it be recovered against her. j 
Aguilar v. Aguilar^ .5 Madd. 414. And see ■ 
•Tones v. ITarr'hs, 9 \'es. 486 ; 7 11. 11. 282. 

Bond by Feme Covert.] — Bond of a feme ; 
covert, jointly with her husband, shall bind her ' 
separate property. Uni me v. Tenant, 1 Bro. 0. C. I 
16 ; Dick. 560 ; Stand/ord v. Marshall, 2 Atk. ! 
69. See also Anon., 18 Ves. 258 ; HR. 11. 194. 

As Surety. ] — Bond by feme covert as surety, 

enforced against her separate estate under a 
settlement to her separate use, with power of 
appointment by will, Ac., and in case she should 
die in life of husband, and without making any 
will, as to the whole or any tjart, then as to the 
whole or such part, as to which no gift or dispo- 
sition should be made, to the persons who would 
be entitled by statute if she iiad died intestate 
and unmarried. Meatleg v. Thomas, 15 Ves. 
596 ; 10 R. R. 122. 

Kent — Agreement to Pay.] — A married 
woman, having separate property, and who was 
living apart from her husband, made an agree- 
ment to take the lease of a ihvelling-house : — 
Held, that to the extent of her separate property 
she was liable to pay the rent. Gaston v. 
Branhunt, 2 De G. A Sm. 561 ; 13 Jur. 739. 
And see Master v. Fuller, 1 Ves. J. 513 ; 4 Bro. 
C. C. 19. 

Wife Surety for Husband’s Mortgage Debt.] 
— A married woman, entitled for her separate 
use, mortgaged her renewable leasehold estate as 
surety for her husband. The husband cove- 
nanted with the mortgagee to pay the money, 
and also gave him a judgment. The husband 
renewed the lease, and paid the line. The lease 
was granted to the husband and wife, their exe- 
cutors, administrators, and • assigns. The wife 
survived. The executor of the husband paid offi 


the mortgage debt, and took an assignment of 
the mortgage. There were other creditors, and 
the estate w'^as insolvent. In a creditor’s suit 
against the executor of the husband, the wife 
made a claim to have her estate re-assigned to 
her, discharged of the mortgage debt and the 
renewal fine : — Held, that the husband’s estate 
was solely liable for the mortgage debt ; that 
the creditors of the husband had no right to 
marshal the assets, or to compel the mortgagee 
to resort to the wife’s leaseholds ; that the fine 
was not an advancement by the husband for the 
benefit of the wife ; that the executor was an 
incumbrancer on the wife’s leaseholds for the 
amount of the fine ; and, subject to the payment 
of the fine, the wife’s claim must be allowed. 
By ton V. Broughton, 1 Eq. R. 164. 

Wife Depositing Bond as Collateral Security.] 

— A bond was vested in a trustee in trust, as tO' 
income, for a married woman for her life for her 
separate use, with remainder ; as to the corpus,, 
in trust for her issue ; and in default of issue, in 
trust for such persons as the married woman 
alone, notwithstanding her coverture, should by 
deed or instrument in writing, to be by her 
sealed and delivered in the presence of, and to 
be attested by, two credible witnesses, appoint. 
The liusbaiul being indebted to his bankers on 
the balance of an account current, the married 
woman deposited the bond with the bankers, 
with a letter signed by her to the efiect that in 
consideration of the bankers paying or having 
already paid the cheques of the husband or 
otherwise advancing him sums of money, she 
thereby guaranteed the repayment thereof ; 
and that she deposited as a collateral security 
the boinl, whicli she undertook to assign to 
the bankers on request : — Held, that the con- 
side lation was sufficient, and that the separate 
life-interest of the wife was efiectually charged ; 
but that, the letter not having been executed 
and attested as required by the power, the 
court would not under the circumstances give 
effiect to it as an appointment. Tnackmell v. 
Gardiner, 5 De G. A 8m. 58 ; 21 L. J,, Ch. 777 ; 
16 Jur. 588. 

Trustee Induced to take Shares— Indemnity 
against Contribution.] — A married woman, hav- 
ing property settled to her separate use, with a 
restraint against anticipation, and having separate 
property not subject to such restraint, induced 
one of her trustees to apply for, and accept in 
his own name, certain shares in a banking com- 
pany, upon the undertaking that she would pay 
for "them out of the savings of her separate in- 
come. The bank shortly afterwards failed, and 
the trustee was made a contributory, and paid 
calls in the winding up : — Held, that he was 
entitled to indemnity out of such part of the 
separate estate of his cestui que trust as was not 
subject to the restraint against anticipation. 
Butler V. Cimpston, 38 L. J., Oh. 35 ; L. R, 7 
Eq. 16 ; 17 W. R. 24. 

Held, also, that a fund representing savings 
out of the separate income which she nad from 
time to time, partly before and partly after the 
transaction, invested in the names of her 
trustees, but without their knowledge and with- 
out any express declaration of trust, was avail- 
able for the indemnity. Ih. And see Leeds 
Banking Go,, In re, la. R. 3 Eq. 781. 

Parochial Kates— Married 'Woman Bated as 
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Owner — Non-payment — Agreement — Imprison- 
ment,] — A married woman rated as owner of 
hereditaments under s. 4 of the Poor Rate Assess- 
ment Act, 1869, is liable to be imprisoned on 
non-pajment of parochial rates, in default of 
sufficient goods being found whereon to levy 
distress. The notice given by an owner under 
s. 4 does not constitute an agreement between 
such owner and the overseers. Allen {BlizahetlC), 
In n\ 63 L. J., M. C. 267 ; [1894] 2 Q. B. 924 ; 
10 R. 514 ; 43 W. R. 141 ; 59 J. P. 229. 


ii. Ca8i‘^ ,^hice the 3Iarried Women'’ s Pro^perty 
Act, 1882. 


Contract — Existence of Separate Estate at 
Time of Contract — Onus of Proof.] — Under the 
Married Women’s Property Act, 1882, a married 
woman cannot make a contract in respect of and 
to bind her separate estate unless she has separate 
property at the time of making the contract. 
Therefore, in an action upon a contract made by 
a married w^oman, it lies upon the plaintiff to 
show that she had separate property at the time 
when she made the contract. Palllaer v. Gurney, 
infra (19 Q. B. D. 519), approved. Stag don v. 
Zee. 60 L. J., Q. B. 669 ; [1891] 1 Q. B. 661 ; 64 
L. T. 494 ; 39 W. R. 467 ; 55 J. P. 533— C. A. 


Married Women’s Property Act, 1882, s. 1 (2).] 

— A W((Tried looman shall he capable of enter- 
hig into and renderntg lierself liable in respect 
(f 07) d to the extemt of her separate propeity on 
any contract, and of stiing a7id being sued, either 
in contract or in fort, or o'thco'ioise, in all i^espects 
as if she zccre a feme sole, and her husband need 
not be joined with her as plaintiff or defendant, 
or be made a party to amj action^ or other legal 
proceeding brought by or taken agamst her ; a7td 
any dmuages or costs recovered by her in any 
such ad ion or p)‘oc(.‘eding shall be her separate 
p7'opp7'ty ; a7id amy damages or costs recovered 
against her in any such action or p>rocecding 
shtl! he pay able 07it of her separate pi'opo'ty, 
and not otherwise. 


Onus of Proof.] — Section 2, sub-s. 2 of 

the Married Women’s Property Act, 1882, does 
not make a married woman capable of rendering 
herself liable in respect of her separate property 
on any contract unless she has some separate pro- 
perty at the time the contract is made. In an 
action against a married woman to recover the 
price of goods sold and delivered to her : — Held, 
that the onus was on the plaintiff to show that 
the defendant had separate property at the time 
she made the contract. Palliser v, GuTney, 56 
L. J., Q. B. 546 ; 19 Q. B. D.519 ; 35 W. R. 760 ; 
51 J, P. 520. And see Shahespear. In re. Beahln 
V. lahm. 55 L. J., Ch. 44 ; 30 Ch. D. 169 ; 53 L. 
T. 145 ; 33 W. R. 744. 


Married Women’s Property Act, 1893, s. 1.]— i 

Pre/p co/di'act hereafter entered mto by a mar- \ 
■}'icd woman, otho'ivise than as agent, (^a") shall \ 
be deeniful to be a contract entered into by her ! 
with respect to and to bind her separate pro- \ 
perty, whcth(‘r she is or is ?iot in fact g^ossessed \ 
of or entitl'd to any segiarate gii'open-ty at the \ 
time when she imters into such aotitract ; (fi) 
shall bhid- all separate pi'opeo'ty which she ‘may 
at that time or thereafter’ he possessf’d of or 
e77tifled to; (c) shall also be enforceable by 
process of law against all progjerty which she 
may thereafter wh ile discovert he i)osses.sed of or 
entitled to : Provided that nothing ‘in this section 
contained shall render available to satisfy any 
liability or obligation arising out of such C 07 i- 
t/'Oet a 7iy separate property ivhich at that time 
or the'7'eafter she is restr’ained from aritieigra ting. 


Married Women’s Property Act, 1882, s. 1, 
sub-s. 4, not Retrospective.]— Sub-section 4 of 
s. 1 of the Married Women’s Property Act, 1882. 
which enacts that a married woman’s contract 
with respect to her separate property shall bind 
not only the separate property to which she is 
entitled at the date of the contract, but all 
which she shall subsequently acquire, is not 
retrospective, and does not apply to a married 
woman’s engagements made before the act. 
Boper. in re, Roper v. l)o‘ncaster, 58 L. J., Ch. 
215: 39 Ch. JD. 482; 59 L. T. 203; 36 W. R. 


Evidence of Separate Property.] — In an 

action by certain jewellers against a married 
woman for jewellery supplied, the jury found 
that she had purchased the goods “ on her own 
credit for her own use as her separate estate.” 
According to the evidence, the onl}” separate 
estate existing at the time of the contract was 
certain other jewellery previously supplied by 
the plaintiffs and a wardrobe of dresses, furs, and 
jackets, and there was no evidence of any separate 
property being subsequently acquired other than 
these : — Held, upon motion for judgment, that 
the plaintiff's were entitled to judgment, on the 
ground that such separate property was property 
in respect of which the married woman might 
reasonably be deemed to have contracted credit 
within the meaning of the Married Women’s 
Property Act, 1882, and that the words “unless 
the contrary be shown ” in sub-s. 3 of s. 1 of that 
act, only admit of evidence of the fact of there 
being no such separate property in respect of 
which a married woman could reasonably he 
deemed to have contracted and not of any inten- 
tion or absence of intention, of the married 
woman so to contract, at the time of making the 
contract or getting credit. Leah v. Driffield (24 
Q. B. D. 98) distinguished. Bonner v. Lyon, 38 
W. R.541. 


Sub-section 4 of s. 1 of the Married Women’s 
Property Act, 1882, is not retrospective, and, there- 
fore, in an action on a contract made by a mar- 
ried woman before the passing of that act, judg- 
ment cannot be ordered in such terms as to he 
available against separate property to which the 
defendant became entitled after the date of the 
contract. Trirnbull v. Forman, 54 L. J., Q. B. 
489 ; 15 Q, B. D. 234 ; 63 L. T. 128 ; 3,3 W. R. 
^8 ; 49 J. P. 708 — A, And see Davies v. 
Sanford, 61 L. T. 234 ; and Conolan v, Leyland, 
27 Ch. D. 632. 


Question of Reasonable Inference— Clothing* 
bought with Separate Income.] — An action of 
contract against a married woman, under s. 1, 
sub-s. 2 of the Married Women's Property Act, 
1882, is answered, if it appears that, at the time 
of entering into the contract, the married w^oman 
had not any separate property which she could 
reasonably he supposed to have intended to bind. 
A married woman was entitled to the income of 
certain stock for her separate use without power 
of anticipation. At the time of entering into 
the contract sued upon she had spent all the 
income then accrued in clothing for herself and 
her children : — Held, that it was unreasonable to 
suppose that she intended to bind the clothing 
by her contract, Leah v. Driffield, 59 L. J., Q. 
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B. 89 ; 24 Q. B. D. 98 ; 61 L. T. 771 ; 38 W. E. 
93. 

— — Jewellery and ClotMng.] — In an action 
against a married woman upon a balance of 
account for goods supplied, it was proved that 
she ^ was entitled to an income of 3()0Z. a year, 
subject to a restraint on anticipation ; this income ! 
her trustee received and paid it over to her, and | 
she paid bills with it and kept some portion for | 
her own immediate use. It was also proved that | 
she lived in a house rent free which she had let i 
on two occasions and received the sums paid for l 
rent. She also had some jewellery and wearing ■ 
apparel of value ; — Held, that there was ample l 
evidence to show that the defendant had suffi- 1 
cient separate estate at the times she bought the ' 
goods, and, therefore, that she' was liable for the ] 
sum claimed. Uve/rett v. Paxton. 65 L, T. 383 ; ^ 
56 J. P. 230. ' I 

— Free separate Property £3 or £4,]— Where | 
a married woman entered into a covenant in a | 
mortgage deed for the payment of 400Z., and the ; 
only free separate estate that she had at the date ! 
of the covenant was about 3Z. or 4Z. : — Held, that I 
there was no presumption of law that the con- ! 
tract was entered into with respect to, and to 
bind such small separate estate, and that the 
contract was not binding. JBramide'm v. Lemia^ 
55 L. T. 449 ; 55 J. P. 775— C. A. 

■ Divorce Proceedings — Costs of Solicitor.] 

— A married woman, having either no separate 
property, or only separate property subject to a 
restraint on anticipation, who institutes divorce 
proceedings after the passing of the Maii'icd 
Women’s Ih'operty Act, 1882, cannot be deemed 
under the act to have entered into a contract, 
with respect to her separate property, for pay- 
ment of the costs of her solicitor incurred in the 
•divorce proceedings. Harrison v. Ilarrison, 58 
L. J., P. 28 ; 13 P. D. 180 ; 60 L. T. 39 ; 36 
W. K. 748— C. A. 

Action by Executors against Legatee for 

Indemnity.] — A maiiied woman became entitled 
to the residue of a testator’s estate for her 
separate use. A part of the residue consisted of ; 
certain shares not fully paid up. The certificates i 
for the shares were handed to her by the | 
•executors, but no transfer was executed. A call 
was afterwards made on the shares, which the 
married woman refused to pay. The executors 
commenced an action against the married woman 
for an indemnity ; — Held, that they were entitled 
thereto ; that the words “ or otherwise ” in s. 1 , 
.■sub-s, 2 of the Married Women’s Property Act, 
I8b2, gave the executors the right to sue her in 
I'espect of her separate estate. The object and 
effect of s. 1 of the Married Women’s Property 
Act, 1882, is to enable a married woman to be 
sued on any cause of action on which a man can 
be sued, subject to the fact that her power to 
contract is limited, and the remedy against her is 
confined to her separate estate, A’ersitmv, In re, 
WhittaJter v. Kershaw, 60 L. J., Ch, 9 ; 45 Ch. D. 
320 ; 63 L. T. 203 ; 39 W. E. 23— C. A. 

Post-nuptial Settlement of Wife’s Property 
made after Debt contracted — Validity of.] — ^A 

woman at the time of her marriage in December, 
1882, being then an infant, was entitled to a sum 
of money absolutely for her separate use, and to 
certain freeholds. After her marriage, and 


while still an infant, she contracted a debt for 
which judgment was recovered against her 
separate estate. After this debt was contracted, 
and before the woman attained her majority, a 
post-nuptial settlement of all the property was 
made in 1884 under the Infants’ Settlement Act, 
to the wife for her life for her sole and separate 
use with a restraint on anticipation, and after 
her death to her husband and children. This 
settleroeut was approved by the chancery 
division of the high court. The judgment 
creditor applied to have a receiver appointed of 
the property, upon the ground that such settle- 
ment was void as against creditors under the last 
clause of s. 19 of the Married Women’s Property 
Act, 1882 : — Held, that the settlement, though 
made after the debt was contracted, was valid as 
against creditors by virtue of the first part of s. 
19 of the act, and that the judgment creditor 
was not entitled to have a receiver appointed, 
Ilemimjway v. Braithicaite, 61 L. T. 224. 

Post-nuptial Settlement before 1882— Con- 
tract during Coverture.] — By a post-nuptial 
settlement, made before the Married Women’s 
Property Act, 1882, property devised by will to 
a married woman for her separate use without 
i-estrairit against anticipation was limited to her 
for life for her separate use without power of 
anticipation, remainder to the husband for life, 
remainder to the children. The wife after the 
act and during coverture made a promissory note 
in favoni' of tije plaintiffs, and after tlie death of 
the husband the jdaintiffs obtained judgment 
upon the note against the widow and an order 
for the appointment of a receiver of the rents and 
profits of the property in settlement : — Held, 
that upon the true construction of the act, ss. 1, 
5, and 19, the property in settlement was not 
liable to satisfy the judgment, and that tlie order 
appointing the receiver must be discharged. 
BeclieU v. Tasher. 19 Q. B. D. 7 ; 56 L. T. 636 ; 
36 W. R. 158. 

Dndertakiug as to Damages.] — Where -an in- 
junction is wrongly granted, an undertaking as 
to damages given to the plaintiff is equally en- 
forceable whether the mistake was in point of 
law or in point of fact. In such a case a husband- 
defendant is not prohibited from enforcing an 
undertaking given by a wife-plaintiff by reason 
of the provision in the Married Women’s Pro- 
perty Act, 1882, s. 12, debarring him from suing 
his wife in tort. A married woman who has 
given an undertaking as to damages since the 
Married Women’s Property Act, 1882, will be 
dealt with on the- same foc»ting as that on which 
a married woman’s next friend who had given 
such an undertaking would have been dealt with 
before the act. Hunt v. Hunt, 54 L. J., Ch. 289. 

A married woman living and carrying on 
business apart from her husband brought her 
action for specific performance of an alleged 
agreement to grant a lease, and moved for an 
interlocutory injunction to restrain the defendant 
from deialing with the property. The defendant 
alleged that the plaintiff had not sufiicient sepa- 
rate property to satisfy her present liabilities, 
and that her undertaking iii damages would be 
illusory, and asked for the undertaking of some 
responsible person Held, that since a married 
woman was for the purpose of suing in the same 
position as a feme sole, no distinction could be 
made between her and a male plaintiff ; and 
i that, therefore, her sole undertaking for damages 
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Pike V. Cave, 62 L. J., Oh. 937 ; income to the married woman, but by an order 
X. 650. " in an administration suit direction was given for 

quarterly payments : — Held, that the restraint 
brought before, Order of Reference by on anticipation did not apply to a balance of 
after Act. 1— Section 1, sub-ss. 3 and 4 of income in the hands of the trustees at the date 
.the Married Women’s Property Act, 1882, have not of the order for costs, though by reason of the 
a retrospective operation so as to include contracts direction in the administration suit it was not 
entered into by a married woman before the date immediately payable to the married woman. Ih. 


of the commencement of the act. But an order 
made after the commencement of the act by con- 


Settlement made before 1882— Restraint on 


sent in an actionhy a creditor against a married Anticipation.] — bection 19 of the Mamed 
woman in respect of her contract before the act. Women .s^ Property Act, 1882, so far as t ^-ftec s 
by which order all questions under the contract the validity of a settlement or an agreement tor 
were referred to an arbitrator, and the parties a settlement as against the creditors of a married 
bound themselves to abide by, obey, perform, and woman, is not retrospective, therefore execution 
keep the award, is an agreement hj the married cannot issue against property settled before the 
woman after the commencement of the act, within commencement ot the act to the separate use of 
s. 1, sub-s. 3 ; and therefore, by s. 1, sub-s. 4, any a married woman without power o^^ 
separate estate which she had at or after the date Smith v.. hmooh, do L. J., Q. B. ^bb , 34 VV. 
of such agreement is liable to pay the amount 414. 

found bv the award to be due from her under Tur„ 

the cmtraot. Comlai^ v. Leylmid, 5-t L. J., Gh. Equitable Execution-Marriage Settlemeiit- 

123 ; 27 Ch. D. fi32 ; 51 L. T. Sil5. life Interests of Husband and We in use of 


Debt Contracted during Marriage — 
of Husband — Restraint on Anticipation. 


J Ch. Equitable Execution— Marriage Settlement— 
*’ ’ Life Interests of Husband and Wife in use of 

Furniture— Judgment Creditor of Husband and 
Death Wife.]— Under a marriage settlement certain 
] A furniture and effects were vested in trustees 


judgment, in respect of a contractual liability upon trust to permit the wife to use the same 
incurred by a woman during coverture, obtained during her life for her sole and separate use, and 
aw'ainst her after the death of her husband as after her death to permit her husband to use the 
against her separate property not subject to any same during his life, and the settlement contained 
restriction against anticipation, cannot, though a power, under certain conditions, to sell the 
she is discovert, be enforced against property furniture and invest the proceeds, and that the 
which during coverture was her separate estate trustees should stand possessed ot the annual 
without power of anticipation. Pelton y. liar- income therefrom in trust for such persons as 
rimn 60 L. J., Q, B. 742 : [1891] 2 Q. B. 422 ; the husband and wife should during their joint 
65 l’t 514 ; 39" W. Pw. 689— G. A. lives jointly appoint, or as the survivor should 

appoint, and in default of such appointment for 
Form of Judgment— Restraint on Anticipa- the wife for her life for her sole and separate use,, 
tion.] — The propei’ form of judgment against a and so that she should not have power tn 
married woman under, s. 1 sub-s. 2, of the Married anticipate the same, with other trusts ovei in 
Women s Property Act. 1882, settled bv the favour of the children. Upon an application by 
Seott V. 3/o'rlef/, 57 L. J., Q. B. 43 : 20 a judgment creditor of the husband and wite for 
Q. B. D. 120; 57 L. T. 919; 36 W. R. 67; 4 the appointment of a receiver of the several 
>2 J. P. 230— C. A. interests of the husband and wife under the 


Morrell, 28(5 : 52 J. P. 230— C. A. interests ot the husbaiici ana wire nnaer rne 

An orcfer, with costs, made against a married settlement : — Held, that, having regard to the 
woman, suing or sued under the Married terms of the settlement, the court had no power 
Women's Property Act, 1882, in respect of her to appoint a receiver of the interests of ^ the 
separate property" must contain a restriction in husband and wife under the settlement. ^ IVhit- 
the words of s. 1, sub-s. 2, that the order is aker v. Cohen,, 69 L. T. 451. And see HxECU- 
with costs payable out of her separate property tion. 


and not otherwise,” and a proviso limiting exe- 
cution to her separate property not subject to 
any restriction against anticipation. Scott v. 


Garnishee Proceedings.] — A judgment for a, 
debt against a married woman enforceable only 


3Io)-lei/ (20 Q. B. D. 120) followed. Galmoye against property to her separate use which she is. 
V. 58 L. J., Ch. 769. col. 1288. not restrained from anticipating, is ^ a “judg- 

Porm of judgment against a woman married meiit” within the meaning of Ord. XLV., r. 1, 
after the accrual of a debt, it being alleged that which entitles the judgment creditor to institute; 
all her property was put in settlement on her garnishee proceedings, and to attach a debt 
FindlateSs Brewery Co, Y.LynchC^^^ owing or accruing to such married woman. 
L R. Ir 249. ‘ Holtly y, Hodgson, 61 L. T. 297. Affirmed, 24- 

Q. B. 1). 103 ; 38 W. R. 68—0. A. 

Order for Costs against Married Woman — 

Restraint on Anticipation —Income accrued Appointment by Married Woman.]— Under 
between commencement of Suit aud date of s. 1, sub-s. 3, 4, and s. 4 of the Married Women’s. 
Order.] — A married woman, entitled under a Property Act, 1882, when read together, property 
will to separate property without power of anti- appointed by a married woman by will under a. 
cipation, having been ordered to pay the costs of general testamentary power becomes on her 
proceedings taken by her in her own name under death liable for her “ debts and liabilities ” even 
the Married Women’s Property Act, 1882:— though she may have had no separate estate at 
Held, that all income accrued due to the date of the time she contracted them. Am^ In re,, 
the order might be attached in execution. Qian- Wilson v. A7m, 63 L. J., Ch. 334 ; [1894] 1 Oh. 
ml, In re (3l Ch. J). 532), distinguished. Cox 549 ; 70 L. T. 273. And see Be Burgh Lawso^i, 
Y.. Bennett,, 60 L. J., Ch. 651 ; [1891] 1 Ch, 617 ; In re, 41 Ch. D. 568. 

64.L. T. 380 ; 39 W. B. 401— 0. A. 

The will fixed no days for payment of the Debts of Deceased Wife — ^Administration not 
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taken out— “ legal Personal Eepresentativo ’* — 
Leasehold Property.] — A husband who jure 
mariti succeeds to leasehold property which 
belonged to his deceased" wife as separate pro- 
perty, without taking out administration, is her 
“ legal personal representative ” within the 
meaning of s. 28 of the Married Women’s Pro- 
perty Act, 1<SS2, so as to be liable to the extent 
of such separate property for his wife’s debts. 
Surman v. Whm'ton, GO L. J., Q. B. 288 ; [18911 
1 Q. B. 491 ; 64 L. T. 866 ; 89 W. E. 416. 

Bankruptcy — Separate Trading — Discontinu- 
ance of Business.] — ^A married woman may be 
made bankrupt in respect of a debt incurred by 
her whilst carrying on a trade separately from 
her husband, notwithstanding that at the date 
when the act of bankruptcy on which the peti- 
tion is founded was committed she had ceased to 
trade, MaGeorge^ JSx parte ^ Stev/ms, In re (51 
L. J., Ch. 909 ; 20 Ch. D. 697), distinguished, j 
Dagnall^ In re, Soan, parte, 65 L. J., Q. B. i 
666; [1896] 2 Q. B. 407; 75 L. T. 142; 45! 
W. R. 79. See infra, col. 1115. ' 

c. Bills of Exchange and Promissory 
Notes. 

Married Woman living Abroad.] — A married 
woman living abroad, alone, under circumstances 
which led to the belief that she w'as a feme sole, 
indorsed a bill of exchange, and drew a cheque 
on her London bankers for the purpose of en- ^ 
abling her agent to raise money. The bill and | 
cheque were cashed by a banker at Paris, but | 
were dishonoured : — Held, that her separate i 
estate was liable to make good the amount, irrer I 
spectively of any equities between, her and her i 
agent. McHenry v. JJavles, 89 L. J., Ch. 866 ; 
L. E. 10 Eq. 88 ; 22 L. T. 648 ; 18 W. R. 855. 

Quisre, whether the Statute of Limitations can 
be pleaded in bar of a bill liled to enforce pay- 
ment out of the separate estate of a married 
woman, on a bill of exchange given by her in her 
separate capacity. Copy) in v. Gray, 1 Y, 6c Coll. 
C. 0. 205 ; 11 L. J., Ch. 105 ; 6 Jur. 512. 

Executory Settlement.] — A married wo- 
man was, under articles for a settlement, seised and 
possessed of property to be settled upon her for her 
life for her separate use without any restraint on 
anticipation. By a subsequent deed (but which 
was inoperative) the lady and her husband pur- 
ported to settle the property, with a restraint on 
anticipation. She carried on the business of an 
hotel keeper, and in so doing gave the plaintiff 
(a wine merchant) a bill of exchange accepted by 
her, to secure a debt. She was possessed of some 
shares, not included in the articles. The plain- 
tiff dealt with her after her marriage on the same 
terms as he had done before it, and credited her 
as a feme sole. Her husband became bankrupt, 
and the bill was dishonoured : — Held, that so far 
as the articles were executory, the court would 
restrain the lady from anticipation. Symomls v. 
Wilhen, 10 L. T. 158. 

Held, also, that the only relief to which the 
plaintiff was in equity entitled was an inquiry 
whether any and what separate property of the 
lady existed that was applicable to the payment 
of his debt, having regard to the shares, and de- 
claring that if any of them were undisposed of he 
might be paid thereout. Ih, 

Forgery by Huabaud — Burcbaser for 


Value.] — A bill, payable to. the order, of a 
married woman, was remitted to her in respect of 
her separate estate. Her husband got possession 
of it without her knowledge, forged her name on 
the back, then indorsed his own name, and gave 
the bill to P. to get it discounted, stating that she 
hatl indorsed it. P. got it discounted, and in 
order to do so, was obliged himself to indorse it. 
He then paid the proceeds to the husband. The 
acceptor, in consequence of a notice from the wife, 
refused to pay the holder, who thereupon had re- 
course to P., who paid the holder. A suit having 
been instituted in equity by the wife, to establish 
her title to the bill, and to restrain P.from suing 
the acceptor : — Held, that P. was to be treated as 
a purchaser of the bill for value. Dawson v. 
Prince, 2 De G. & J. 41 ; 27 L. J., Ch. 169 ; 4 
Jur. (N.s.) 497 ; 6 W. R. 171. 

Held, also, that assuming P, to have notice 
that the bill was drawn in respect of the wife’s 
separate estate, yet, as tliere was nothing to ex- 
cite suspicion of the forgery, he was justified in 
relying on the husband’s statement that the bill 
had been indorsed by her, and was not bound to 
inquire further as to the genuineness of her signa- 
ture, and that there was, therefore, no equity to 
restrain him from the assertion of the legal title 
which he had acquired by the husband’s indoi’se- 
ment. Ih. 

Qumre, whether the circumstance of a bill of 
exchange being drawn in favour of a married 
woman amounts to notice, actual or constructive, 
that it is drawn in respect of her separate estate. 
Ih. 

Promissory Note several and jointly with 
Husband.] — A woman who was married subse- 
quently to the passing of the Married Women’s 
Property Act, 1870 (88 A 84 Viet. c. 98), signed 
with her husband a joint and several promissory 
note to secure money advanced to him. The 
husband having become bankrupt : — Held, that 
the wife’s separate estate was liable on the 
note. Davies v. JenMns, 6 Oh. D. 728 ; 26 W. K. 
260. 

Held, also, that her trustees were not necessary 
parties to the action. Ih. 

A married woman having property settled on 
her for her separate use, without power of antici- 
pation or alienation, made, during her coverture, 
together with her mother and husband, a joint 
and several promissory note. Before it became 
due her husband died, after which she in no way 
acknowledged or ratified the contract. On action 
Brought against her on the note when disco\’ert : 
— Held, that the note being when made nudum 
pactum both at law and in equity, did not hecomef 
binding on her after her husband’s death ; and 
her separate property could not be reached in the 
action. Roherts v. Watliins, 46 L. J., Q. B. 552 ; 
36 L. T. 799. 

Manager of Estate.] — A sum of 1,000k 

settled in trust for S. for life, and after her 
decease in trust for her daughter, E. (a married 
woman) for life, for her separate use, without 
power of anticipation, was invested on mortgage 
,of lands, the property of F.'s husband. Arrears- 
of interest became due, and S. assigned the arrears 
at that time owing, and the future interest to be- 
come due in her own lifetime, to a trustee in trust 
for F., for life, for her separate use, to be paid to 
■her on. her own sole receipt, without power of 
anticipation, and as to so much of the said moneys 
As should , remain due, owing or unpaid at the 


i 
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time of her decease, upon trust for such persons 
as she should appoint. F.’s husband afterwards 
executed a mortgage of lands to the same trustee 
to secure the arrears, which in the mortgage deed 
w-ere recited to have been paid to F., and re-lent 
by her to her husband. The trustee did not exe- 
cute either deed, nor did he act in the trust. The 
second deed contained no clause in restraint of 
anticipation. Some time after the execution of 
the deeds, F.’s husband conveyed his lands and 
other property in trust for his creditors, and one 
of the trustees joined with him in making a joint 
and several promissory note to secure an advance 
made to him. F. wras subsequently appointed by 
the survivino: trustee of the creditor’s deed (who 
had joined "in making the promissory note) 
manager of the trust property, and having entered 
into receipt of the rents and profits of the lands 
and property comprised in the trust deed, she 
joined wdth her husband in making and renewing 
from time to time joint and several renewals of 
the note. F.’s husband was adjudicated a bank- 
rupt. The })ayees, in the ultimate renewals, de- 
posed that she dealt with them on the credit of 
her separate estate, but this was disputed by her, 
and she alleged that she joined in renewing the 
notes with the intention that they should be paid 
out of the rents of the trust property over w^hich 
she was manager : — Held, upon the evidence, that 
F.’s separate estate was chargeable with the 
amount of the notes. Dentt v. Fmmett, 7 L. 11. 
Ir, 511. Affirmed on appeal, with a variation, 
t) L. E. Ir. 84— C. A. 


Property subject to Testamentary Power of ' 
Appointment.] — Property was settled on a feme 
covert for her separate use for life, with a pow'er 
to appoint it by deed or will. She executed the " 
powei' by will : — Held, that the appointed pro- 
perty was not liable to pay a promissory note ^ 
signed bv her. Sliattoch v. Shattocli, 35 Beav. : 
489 ; 35 L. J., Ch. 509 ; L. R. 2 Eq. 182 ; 12 J 
Jiir. (N.S.) 405 ; 14 L. T. 452 ; 14 W. R. 600. 

A wmman entitled to a sum of stock, settled it, j 
on her marriage, for her separate use for life, 
with power to her to appoint it by wifi only, but J 
no trust was declared in default of appointment. ; 
After her marriage she si^ed a promissory note, 
and then, by will, appointed the stock to her 
husband. Semble, that the holder of the note is 
not defeated thereby, yall v. Punter, 5 Sim. 
562. 

See also Owen v. 13 Beav. 196 ; 19 

L. J,, Ch. 549 ; 14 Jur. 821 ; VandergucU v. Be 
JBlaqu'kre, 5 Myl. & C. 229 ; 3 Jur. 1116 ; BulU 
pin V. Clarke, 17 Yes. 365 ; Bevitt v. Fausmtt, 
supra. And see col. 1099. 

d. Fraud by "Wife. 

Making Appointed Estate ‘Liable as General 
Assets,] — A married woman had a life estate in 
personalty to her separate use, with a general 
powder of appointment by will, and, in default of 
appointment, over. She had also real estate 
similarly settled, except that in default of ap- 
pointment the ultimate limitation w^as to her and 
her heirs, so that her husband should not he 
benefited by the curtesy. She borrowed money, 
fraudulently representing herself to he single, 
and purported to execute a mortgage of some of 
the settled real estate, with the ordinary cove- 
nant to pay* Afterwards, she by will appointed 
her freehold and personal estate chiefly to her 


children, and then died : — Held, that by the fraud, 
the married w^oman made^ the appointed estate 
liable as general assets, as if she had been a feme 
sole in respect of it ; and that the mortgagee 
had a right not only to a charge on the mort- 
o-aged real estate to which she was entitled in 
Remainder, but. if it was not sufficient, he was, 
bv reason of the fraud, to rank as a creditor on 
her general assets, and to take the appointed 
personal fund, if there was enough without 
it Vauf/han v. Vandevstegen, 2 D^ew^ 6b6 ; 26 
L. J., Cli. 793 ; 2 ^Y. R. 599. 

Making good Eopressntation as to Charge- 
ability of Reversionary Interest.]— A wife living 
separate from her husband, represented to 
that she had the power of charging the lever- 
sionarv interest in a fund to wffiich she was 
entitled on the death of her husband,_ the fact 
being that she w^as restrained from anticipation 
during coverture. On the strength of such false 
allegation she induced G-. to destroy certain bills 
of exchange he had as securities for money lent 
to her on her executing an agreement to charge 
her reversionary interest with the debt, and at 
the same time entreating Gr.to make no inquiries 
as to the truth of her statements, as it would 
lead to her husband’s discovering her liabilities 
and prevent a reunion : — Held, on the assump- 
tion that jGt. w’as really ignorant of the trusts of 
the settlement, that she had been so far guilty of 
fraud as to make the false allegation binding on 
her reversionary estate. Green v. Lyon, 21 
W. R. 695. And see Greatley v. NoUe, 3 Madd. 
79. 


Suppressing Notice of Settlement.]— Husband 
and wife, in treating for a loan on the security of 
her rea] estate, informed the mortgagee’s solici- 
tor of the existence of a settlement executed on 
their marriage, wTiereby, on her attaining her ma- 
jority, the property was to be conveyed to 
trustees upon the usual trusts, although no such 
conveyance was ever executed. The solicitor 
told them that he should not mention it to the 
mortgagee, lest he should refuse to make the 
advance. The mortgage deed w^as executed 
without further mention of the settlement, and 
it was acknowledged bj’’ the wife at the time of 
its execution ; hut by reason of the sudden death 
of the solicitor, the certificate of its acknowledg- 
ment was not filed. The omission was not dis- 
covered until after the mortgagee had become 
aware of the settlement, upon which a new ac- 
knowledgment w'as made by the wife, and a cer- 
tificate thereof was at once filed — Held, that 
the fraud committed was one for which a married 
woman was as liable as a feme sole, and that the 
mortgagee’s equity was as valid against her as 
against her husband, and that the mortgagee had 
priority over the settlement. Sharpe v. Foy, 
L. R. 4 Ch. 35 ; 19 L. T. 541 ; 17 W. R. 65. 

Husband not to pay Costs of.] — ^Where a feme 
; covert has been guilty of fraud, solely without 
I the husband, no precedent of his paying costs. 

■ Cotton 'V. Luttr ell, 1 ihZ. 

e. Funeral Expenses. 

I Chargeability to Separate Property.]— The 

: vice-chancellor doubted whether husband had 
- right to throw expense of wife’s funeral on her 
I separate estate. Gregory v. Locliyer, 6 Madd. 
t 90 ; 22 R. R. 246. 
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A married woman, by her will, in exercise of a 
power of appointment over trust moneys, made 
several bequests, and “ after payment of her just 
debts, funeral and testamentary expenses, and 
the expenses attending the execution of her will, 
appointed” the residue of the trust moneys 
among her nieces ; — Held, that the charge of 
funeral expenses was not contingent upon her 
surviving her - husband, and that her husband 
surviving wsis entitled to repayment out of trust 
moneys of money paid by him in respect of 
such expenses. Willeter v. 2 Kay k J. 

647 ; 4 W. E. 669. 


f. Mamtenance of Child or Husband. . 


Liable to Parish for Maintenance of Husband 
— 4:5 & 46 Viet. c. 75, s. 20.]-- in England 
the hushand of any looman havinr/ separate 
property lyeeomes ohargeahle to any union or 
parish, the justices haring jiirisdieiion in such 
union or parish may, in petty sessions assemUed, 
upon ayjjdieation of the guardians of the ynwr, 
issue a summons against the tvife, and make and 
enforce such order against her for the main- 
tenance of her hushand out of such separate 
property a.s hy s. 63 of the Poor Laio 
Amendment Act, 1868, they may 71010 make and 
enforce against a husha/id for the inamtena/ice 
of his wife if she hecomes chargeable to aaiy uoiioii, 
or parish. Where in Eeland relief is given 
under the provisions of the acts relating to the 
Telief of the destitute poor to the hushand of any 
woman having separate propei’ty, the cost price 
of such relief is herehy declared to he a loan from 
the guardians of the union in lohich the same 
shall he givem, and shall he recoverable f/vm s7Mdi 
womajh as if she were a feme sole hy the same 
actions and proceedings as money le/it. 


Semhle, that a woman possessed of separate 
estate is entitled to maintenance by her husband 
although he be a lunatic, and is not bound to 
pledge her separate estate in order to provide 
herself with necessaries, Ih. 


g. Rates. 


Parochial — Eated as Owner — Hon-payment 

Agreement — Imprisonment.] — A married woman 
rated as owner of hereditaments under s, 4 of the 
Poor Rate Assessment Act, 1869, is liable to be 
imprisoned on non-payment of parochial rates, 
in default of sufficient goods being found where- 
on to levy distress. The notice given by an 
owner under s. 4 does not constitute an agree- 
ment between such owner and the overseers. 
Allen { Elizabeth'), In re, 63 L. J., M. C. 267 ; 
[1894] 2 Q. B. 924 ; 10 R. 514 ; 43 W. R. 141. 


h. Torts and Breaches of Trust by Wife. 


Immunity.] — The separate estate of a married 
woman is not liable for general torts committed 
by her, nor for breaches of trust, unless the 
breaches of trust consist in appropriation of 
trust funds comprised in the same settlement as 


that creating her separate estate. Wayfo 7 d> v. 
lleyl, 44 L. J., Ch. 567 ; L. R. 20 Eq. 321 ; 3^ 


L. T. 155 ; 23 W. R. 84S. 


Liable to Parish for Maintenance of Children 
— 45 & 46 Viet. c. 75, s. 21.] — A nunn'ied woman 
havi/ig separate property shall he subject to all 
such liability for the maintenance of her ehil- 
dr 671 and grarulchilda'cai, as the husband is 7ioiv 
by laio subject to for the '7)\ainteiiance of her 
children and gra7tdchildre7i : Provided' always, 
that 7iothi7ig in this ard shall ■relieve her hushand 
fro77i amy liability mposed upon him by laio to 
maintain her chihhum or grandchildren. 


Chargeability to Separate Property.] — Where 
father is not of ability, court will allow mainten- 
ance for children, though mother has competent 
separate estate. Haley v. Eannister, 4 Madd. 
275 ; 20 R. R. 299. 

The court cannot, on account of the misconduct 
of the wife, provide for the children out of her 
separate property. Hodgens v. Modgens, 4 Cl. & 
F. 323 ; 11 Bli. (N.S.) 62 ; LI. & G. t. Plunk. 
533. 

W. having become lunatic, was taken to an 
asylum in London. His wife, who at the time of 
her marriage was entitled to separate property, 
removed to London, in order to be near her hus- 
band, and borrowed money on his credit to meet 
the expenses of such removal of herself and hus- 
band, and to provide herself with necessaries. 
He (lied, and a bill was filed for the aclniinistra- 
tion of his estate. The persons who had made 
the advances to the wife carried in their claim 
for the amount against the husband’s estate - 
Held, that the claim must be allowed. Davidson 
V. Wood, 32 L. J., Gh. 400 ; 9 Jur. (N.S.) 589 ; 
8 L. T. 476 ; 11 W. R. 791. 


Breach of Trust — Breach of Contract— Tort.] 

— In 1876 the defendant, a married woman, 
agreed to grant a lease of a piece of land to V., 
when he should have built a messuage there- 
upon, V. to have an option of purchasing the 
freehold. In 1877 Y. assigned the agreement 
to the plaintifis by way of mortgage. In 
1878 the defendant conveyed tiie lanci to Y. ; 
— Held, assuming that the defendant had notice 
of the assignment of 1877, that she had not com- 
mitted a tort, but a breach of trust or implied 
contract which was not such an. engagement as 
would have bound her separate estate before the 
Married Women’s l^roperty Act, 1882. Davies v. 
Stanford, 61 L. T. 234. 


Breach of Trust at Solicitation of Wife.] — 

Where the trustee of a fund settled on a husband 
until insolvency, and then to the separate use of 
his wife, at the urgent solicitation of the wife 
committed a breach of trust by lending part to 
the husband, and he became insolvent, where- 
upon the wife claimed the whole fund : — Held, 
that the trustee was responsible to her, as during 
the husband’s estate she could not bind the 
remainder to her separate use. It is no answer 
to such a claim that the husband’s insolvency 
was concerted, if that was done merely to evade 
his debts ; but semble, it would be a defence if 
the insolvency was coiicert( 2 d for the purpose of 
calling the wife's estate into existence. Mai^a v. 
Manning, 8 Ir. Eq. R. 218 : 2 Jo. & Lat. 311. 


Parol Engagement will Bind.] — Semble, that 
a married woman may make her separate estate 
liable by parol engagement as well as by express 
contract, but there must be some engagement or 
contract. Wright v. Chaid, 4 Drew. 673 ; 29 
L. J., Ch. 82 5 Jur. (N.S.) 1334 : 1 L. T. 138.. 

Affirmed 29 L. J., Ch. 415 ; 2 L. T. 104 ; 8 W. R. 
334. 
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Settlor.]— A w’oman, on her marriage, settled a . 
necklace upon trust for herself 'for life, writh ; 
remainder to her eldest son. She also settled . 
other property to her separate use for life, as to 
part of such property with, and as to other part 
without, restraint upon anticipation. She after- 
wards, in fraud of the settlement, sold the neck- 
lace. and appropriated the money to her own 
use:— Held, that the property settled to her 
separate use, with restraint upon anticipation, 
was not chargeable with the value ot the 
necklace, hut that the property settled without 
such restraint was so chargeable. Chve v. 
Carm, 1 J. & H. 199 ; 28 L. J., Ch. (>85 ; 5 Jur. 
(N.S.)4S7; 7 W. E. m 

Liability of Husband.]— The Married Women’s 
Property Act, 1882, does not abolish the liability 
of a husband for his wife’s wrongful acts, and 
the plaintiff may sue the husband and wife 
jointly or the wdfe alone for wu'ongs committed 
by her after the marriage. Soroka v. Katteii- 
hira, 55 L. J.. Q. B. 875 ; 17 Q. B. D. 177 ; 54 ! 
L. t. 649 ; 34 W. K. 543. 

And see JiaJiin v. Hughes, 5.5 L. J., Ch. 472 ; 
31 Ch. D. 390 ; 54 L. T. 188 ; 34 W. E. 311. 

i. Trading- separately from Husband. 

Married Women’s Property Act, 1882, s. 5.]— 

^oortf itiarrlod woman ouTrij'uig on a trade sej)a’ 
Tatehj from liar hnshand shall in vesj)oct of ho 
separato property he subject to the hanliruptcy 
laws in the same icay as if she loerc a feme 
.sole. 

Liability to Bankruptcy.]— A married woman, 
possessed of separate estate, but not carrying on 
a trade separately from her husband, is not sub- 
jected to the operation of the bankru[)tcy laws, 
and cannot commit an act of bankruptcy under 
s. 4 of the Bankruptcy Act, 1883. (Joulson^ Ex 
parte. Liardino\ In re., 57 L. J., Q. B. 149 ; 20 
Q. B,' D. 249 ; 58 L. T. 119 ; 36 W. E. 142 ; 5 
Morrell, 1. 


“ Carrying on Trade separately from her Hus- 
-fcand ’’—Joint Business.] — A married woman 
cannot he made a banlo-upt in respect of a 
business carried on by her if such business is 
•eyen partially under the control of her husband. 
It is not sufficient that her interest in the 
business is her separate property. Helshy, In 
re., Ifelsh/, Ex parte., 63 L. J., Q. B. 261 ; 10 E. 
49 ; 69 L. T. 864 ; 1 Manson, 12. 

Bankruptcy Notice — Separate Estate.] — A 
bankruptcy notice cannot be issued against a 
married woman under s. 4, sub-s. 1 (g) of the 
Bankruptcy Act, 1883, in respect of a judgment 
against her separate estate. Lijnesy In re., Lester., 
Ex parte. 62 L. J., Q. B. 372 ; [1893] 2 Q. B. 
113 ; 4 E.' 416 ; 68 L. T. 739 ; 41 W. E. 488 ; 10 
Morrell, 124 ; 58 J. P. 5—0. A. 

Judgment against Husband and ■Wife- 

Limited to Wife’s Separate Estate— Beath of 
Husband-— Service of Notice on Widow.]— 
A bankruptcy notice under s. 4, sub-s. 1 (g) of 
the Bankruptcy Act, 1883, cannot be issued 
against a widow against whom a creditor has in 
her husband’s lifetime recovered a judgment in 
the form settled by the court of appeal in Scott v, 
. iofley (20 Q. 120). ' 1% /b, Bepfne^ 


ExparteM^^ J. Q- ^ 

328 ; 15 E. 162 ; 72 L. T. 60 ; 43 M . E. 237. 

Discontinuance of Business.] — A married 
woman may be made bankrupt in respect of a 
debt incurred by her whilst carrying on a trade 
separately from her husband, notwithstanding 
that at the date when the act of bankruptcy on 
which the petition is founded was committed she 
had ceased to trade. She must be deemed to be 
still “ carrying on a trade ” within the meaning 
! of s. ]. sub-s. 5, of the Married Women’s Pro- 
perty Act, 1882, so long as any debts incurred 
! by her while so trading remain unpaid. 
Me George. Ex parte. Steiums, In re (51 L. J., 
Ch. 909 ; 20 Ch. B. 697), distinguished. Eagnall, 

\ In re, Sown, Ex parte, 65 L. J., Q. B. 666 ; [1896] 

; 2 Q. B. 40^, 7.5 L. T. 142; 45 W. E. 79; 3 
I Manson, 218. 

I Separate Property— General Power of Appoint- 
- ment.]— By the Married Women’s Property Act, 

1 1882 (45 & 46 Viet. c. 75), s. 1, sub-s. 5, “ Every 
married woman carrying on a trade separately 
from her husband shall, in respect of her separate 
’ property, be subject to the bankruptcy laws in 
the same w'ay as if she were a feme sole ” — Held, 
that the expression “ separate property ” includes 
only that wliich w^oiild, if the woman was un- 
married, be her “ property,” and does not there- 
~ fore include a general pow'er of appointment by 
r- deed or will of which she is the donee, but 
r which she has not exercised, and a married 
y woman who has traded separately from her 
husband, and who has been adjudicated a 
bankrupt, cannot be compelled to execute a 
deed exercising such a powder in favour of the 
1 , trustee in the bankruptcy. Gilchrist, Ex parte, 
n or Arm.^trong. Ex parte, Armstrong, In re, 55 
). L. J.. Q. B. .578 ; 17 Q. B. D. 521 ; 55 L. T. 538 ; 
s. 34 W. E. 709 ; 3 Morrell, 193 ; 51 J. P. 292— 
ii- C. A. 

:0 Loan to Husband for Trade— Settlement— 
5 Eight of Proof.]— H. was married to his wife in 
1864, and she subsequently became entitled to 
certain moneys under the wills of her father and 
s- grandfather. These moneys she lent to her hus- 
,n band for the purposes of his business, upon the 
a terms that he would execute a settlement of the 
is moneys upon her, which was done. Upon the 
d. bankruptcy ofH. a proof was tendered upon the 
le settlement and rejected Held, that the settle- 
ment was not invalidated by s. 3 of the Married 
a. Women’s Property Act, 1882, since that section 
was not retrospective, and could not affect pre- 
viously existing rights. Home, Ex parte, Home, 
A In lufot L. T.'SOl. See also May, In re, Craw- 
a ford V. 3Iay, 60 L. J., Ch. 34 ; 45 Ch. I). 499 ; 
le 68 L. T. 375 ; 38 W. E. 765. 


j. Statute of Limitations — Analogy. 

Simple Contract Debt.]^ — Feme covert, having 
a separate estate, borrows money, and gives a 
bond ; the separate estate liable, and though 
six years pass, the demand not barred by the 
Statute of Limitations. Horton v. Tiirvill, % 
P.W. 144. 

In 1875 a married woman borrowed money 
from her husband upon a parol agreement to 
repay him the amount with interest out of her 
separate estate. She died in 1884, without 
' having paid anything in respect either of 
' interest or principal, and without having given 
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any acknowledgment in writing of her liability without her husband’s consent. Scammsll v. 
to repay the debt. After her death her husband 2 East, 552. 

claimed repayment : — Held, that the debt was 

barred by analogy to the Statute of Limitations. Share under Intestacy — Death of Wife.] — If, 
jS'orton V. Turvlll (2 P. Wms. 144) explained, during marriage, the wife acquires a right to a 
Hastings QLady\ In re. HalleU v. IIasting.% 56 distributive share in an intestate’s estate, and 
L. J., Ch. 631 ; 35 Ch. D. 94; 57 L. T. 126; 35 dies without asserting her claim, leaving the 
W. Pv. 584 ; 52 J. P. 100— C. A. But see next husband surviving, who dies without asserting 
^ ^ his claim, it is necessary for the next of kin of 

The liability of the separate estate of a the husband, in order to enforce the right of the 
married woman, for what would be a simple wife, and to reduce it into possession for their 
contract debt in the case of a person sui juris, benefit, to take out letters of administration 
is not barred by the lapse of six years from the both to the wdfe and the husband, and to pay 
accruer of the cause of action. Vaughan v. stamp duty for each grant. Att-Gen. y. Part- 


Walker, 8 Ir. Ch. K. 458. 

— — Moneys advanced for Necessaries — 
Trust.] — Moneys advanced by a stranger in 
.providing necessaries for the support of a 


ington, 3 H. & C. 193 ; 33 L. J., Ex. 281 ; 10 
Jur. (N.s.) 825; 10 L. T. 751 : 13 W. E. 54— 
Ex. Ch. 

Title Deeds — Trustee in Bankruptcy of Hus- 


married woman, living separate from her hus- hand of Tenant for Life.] — Where a wife is legal 
band, are debts binding her separate estate ; tenant for life of lands, not for her separate use, 
and, being debts payable out of funds held in the trustee in bankruptcy of her husband has no 


W. E. 944. ' ' In re, 53 L. J., Ch. 936 ; 26 Ch. D. 31 ; 51 L. T. 

177 ; 32 W. E. 737— C. iV. 

Note given to Husband’s Bankers — 

Consideration.] — A married \vomaii, who had 2. Equity to a Settlement. 

property settled upon her to her separate use, 

in 1837 made a joint promissory note with a. G-eneral Principles, 

her husband for 950Z., and delivered it to his Eiuity.]-The wife’s equity to 

bankera as a security for his overdrawn account ; ^ settlement does not depend on anv right of 
f Z" f in her. but rests on the control which 


death the debt due by the husband to the “ 

bankers was 2,310?. 1 6*. k, which was reduced Ib/'dAliV 

by the realisation of other securities they held tPpp-mrt nni mn'r Vl .k'c t * 

4.“ (11-7 n £ 1 • 1 xt. 00x1 -.a wliicn the court fastens not upon the property 

to 917Z. 11s., tor which sum, on the 2Sth of „„„„ ^ .[ ‘ ‘ 


A X lo-y-. 1 1 V. 3 1 X but upon the right to receive it. Ib. 

August, 18ab, .she, after her coverture had deter- , ; settlement, 

mined, made and delivered her promissory note • ^ 

— Held, that there was a good consideration, for 

the last-mentioned note, as the note made in of Equity may impose Terms.]— Where 

1848, although made during coverture, wms husband has mere equitable right to property of 
binding on her separate estate in equity, and Tj^ife, court may impose terms on his receiving it. 
that it wms immaterial whether it was barred g^acdiet v. Bechet Dick. 343. 
by the Statute of Limitations or not. Latouche ' 

Y. Latouclie,^ H. & C. 576; 34 L. J., Ex. 85; Otherwise where Title of Husband a 

I'egal One,] — Where the husband has a legal 

OOO. title tn Lis wii^’s nprsn-nnl estnte ennitv will riAt. 


k. Costs. 

See col. 1302. 

B. MHFB^S PROPERTY OTHER THAN 

separate estate. 

1. Generally. 

Unity Doctrine. — From the time of the inter- 
marriage the law looks upon the husband and 


Otherwise where Title of Husband a 

Legal One,] — Where the husband has a legal 
title to his wife’s personal estate, equity will not 
interpose in prejudice of such right, yet where 
he cannot get at it without the assistance of this 
court, it will put terms upon him. 3Hhier v. 
Colmer, 2 P. Wms. 639. 

If husband can lay hold of wife’s estate, with- 
out aid of equity, he is not compelled to settle it ; 
otherwise where he cannot. Att.-Gen. v. 
woc)(l,\ Ves. 538; Murray v. Elihanh {_Lady'), 
ilOVes. 84. 

Trustee may Pay over to Husband before 


wife as but one person, and therefore allows of Bill filed.] — Previously to bill filed, trustee for 
but one will between them, which is placed in wife may pay her personal property, or the rents, 
the husband as the fittest and ablest to provide &c., of real estate to her husband, but not after, 
for and govern the family, and for this reason Ib. 


the law gives the husband an absolute power of 
<lisposing of her personal property, no act of hers 


Court in Loco Parentis.]— As a father would 


being of any force to affect or transfer that not have married his daughters without a 
which by the intermarriage she has resigned to provision, neither will a court of equity, which 


him— Bacon, Abr. B. & F. (c). 

. Disposition — Property in Autre Droit.] — A 

wife may make a will, disposing of property, 


stands in loco parentis, do it. Jewson v. Maul- 
son, 2 Atk. 417. 

Misconduct of Husband.] — The wife’s equity 


which she only has in autre droit, as executrix, i to a settlement out of her own choses in action 
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is ill no respect founded on or influenced by tbe 
misconduct of the husband, and is the simple 
result of the rule, that he who seeks equity must 
do equity. Wary'en v. yewton, 7 Ir. Eq. R. 
211 . 

Equitable Life Interest.]— Where an absolute ; 
equitable interest is given to the wife, the_ court 
will not permit husband to possess it without 
making provision for the wife, or without her 
express consent. EUiot v. Covdcll., 5 Madd. lo6 ; 
21 R. R. 287. 

But where equitable interest is for life only, 
husband may enjoy it without consent of wife, 
or making any provision for her. Ih. 

But it^is otherwise if he neglect to provide 
for her ; therefore, in bankruptcy or otherwise, 
assignee is liable to make allowance. Ih. 

Smallness of Sum no Objection.]— A married 
woman has an equity for a settlement, however 
small the sum. KlucaUVs Trust a, In re, 1 Drew. 
326 ; 22 L. J., Ch, 395 ; 17 Jur. 106 : 1 W. R. 
120.' 

Creditors of Wife.]— The creditors of a woman 
remaining unpaid after her marriage in respect 
of debts incurred before the marriage have a 
right to be satisfied out of her property, in 
priority to any equity to a settlement out of it 
which" she mav possess. Barnard v. Ah/v/, 
Carrlel v. Fnrd, 38 L. J., Ch. 671 ; L. R. 1- Ch. 
247 ; 20 L. T. 289 ; 17 W. R. 478. 

Domicil — Change by Residence — Reverter to 
Domicil of Origin.] — In 1855 a domiciled Manx- 
man came to England and married lyn English- 
woman, and rcisided in England for twenty 
years. At the date of the marriage the wife was 
entitled to a vested reversionary interest in a 
legacy which fell into possession in 1885. In 
18"75 the husband and wife returned to the Isle 
of Man, where the husband carried on business 
till 1878, when he became insolvent, and executed 
a deed of assignment of all his property, includ- 
ing Iris wife’s interest in the legacy, for the bene- 
fit of his creditors. In 1880 the jrarties returned 
to England, where they resided till 1882, when 
the husband went to Mexico to seek employ- 
ment. . The doctrine of a wife’s equity to a 
settlement is unknown to Manx law : — Held, 
that the Manx domicil of the husband, which 
had been lost by the twenty years’ residence in 
England, reverted on his return to the Isle of 
Man, that nothing happened afterwards to re- 
establish the English domicil, and that as the 
domicil was therefore Manx, the wife’s equity to 
a settlement could not be asserted. Ilarsland^ 
M re, 55 L. J., Ch. 581 ; 54 L. T. 635 ; 34 W. R. 
540, ' 


after his death. Lushyin re,, 38 L. J., Ch. 650 ; 
L. R. 4 Ch. 591 ; 21 L. T. 376 ; 17 W. R. 974. 

b. What Property the Equity Attaches to. 

Property must come in Marital Right.] — A 

wife’s equity to a settlement attaches only to 
property which comes to her husband’s hands in 
his marital right. Knight v. Knight., L. J.y 
Ch. 611 ; L. R. 18 Eq. 487 ; 22 W. R. 792. 

Income of Realty and Personalty.] — The right 
of the wife extends to her income, whether it 
arises from real or personal estate, if that interest 
be an equitable one. Warren v. Keioton, 7 Ir. 
Eq. R. 211. 

Life Interest for Benefit of Husband and 
Wife jointly.] — A married woman has no equity 
' to a settlement out of property given for the 
benefit of herself and her husband during their 
joint lives and the life of the survivor of them. 

: Bryan, In re, Godfrey v. Bryan, 49 L. J., Ch. 
504 ; 14 Ch. D. 516 ; 28 W. R. 761. 8. P., Ward, 
V. TTdrd, 40 L. J., Ch. 409 ; 14 Ch. D. 506 ; 42 
L. T. 523 ; 28 W, R. 943. 

Life Interest.] — The wife’s equity to a settle- 
ment attaches to her life interest. Wilkinson v. 
Charlesworth , 10 Beav. 324 ; 16 L. J., Ch. 387 ; 
11 Jur. ()44. 

Life Interest and Corpus.] — The same princi- 
ples are applicable with regard to a wife’s equity 
to a settlement whether she is entitled abso- 
lutely to the corpus or whether she takes a life 
interest only, and the court will, in its discretion, 
direct the whole of the dividends on a fund 
in which the wife has a life interest only, to be 
paid to her in exclusion of the assignee in in- 
solvency of her husband. Taimton v, Morris, 47 
L. J., Ch. 721 ; 3 Ch. D. 453 ; 38 L. T. 552 ; 
26 W. R. 674. Affirmed, 48 L. J., Ch. 408 ; 11 
Ch. I). 779 ; 27 W. R. 718— C. A. 

Wife’s Portion.] — When a husband comes in a 
court of equity for his wife’s portion, the court 
will oblige liiiii to make a settlement upon her, 
or secure her a maintenance in case she survives 
him. O.renden v. Oxenden, 2 Vern. 494. 

Estate Tail — Outstanding Jointure Term.] — 

The estate of a feme covert, tenant in tail in 
possession, subject to a jointure term, is equit- 
able during the continuance of the term, for the 
purpose of entitling her to a settlement on a bill 
filed by her ; and the court directed a settle- 
ment, although the bill did not expressly pray to 
that effect. JFortka?n v. Pemkerton, 1 De G. & 
Sm. 644. S. C. nom. Keiaenhani v. Pemkertoii, 
17 L. J., Ch. 99 ; 11 Jur. 1071. 


Husband of Dnsound Mind.] — The wife of a 
person of unsound mind was entitled to a fund j 
in court. An order was made in enforcement of 
her equity to a settlement, directing accumula- 
tions and future income to be paid to her sepa- 
rate use, with liberty to apply in chambers for 
the dis}>osal of capital in a similar manner. 
himn's drzists, In re, 48 L. J., Oh. 592. 

Praud of Wife.] — A married woman may by 
fraud deprive hersMf not only of her equity to a 
settlement out of moneys to which her husband 
may become entitled in her right, but semble of 
any right to a reversionary interest falling due 


Pee Simple Estates.] — Semble, a married 
■woman is not entitled to a settlement out of her 
fee simple estates. Gleams v. Paine, 1 De G. J. 
& S. 87 ; 32 L. J., Ch. 182 : 7 L. T. 811 ; 11 W. R. 
273. 

Leaseholds, Sale of — Desertion.] — A husband 
entitled to leaseholds in right of his wife 
deserted her and their children, and for eight 
years contributed nothing towards her or their 
support, except the rents of the leaseholds. 
During the desertion the leaseholds were sold by 
the wife for 250?. to a purchaser, who expended 
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the greater part of the proceeds upon the main- By an ante-nuptial settlement the wife’s father 
tenance of the wife and children. In an action covenanted with the trustees to pay to them 
by the husband against the wife and the pur- during his life an annuity of 60Z., to be held by 
chaser to set aside the sale and recover the lease- them upon trust to pay the same “ unto and to 
holds or the proceeds : — Held, that, under her the use of the husband and wife during their 
equity to a settlement, the wife was entitled to joint lives,” and after the death of the husband 
have the entire proceeds of the sale secured to to the use of the wife absolutely, with trusts for 
herself, and such proceeds having practically the husband if he survived her, and for the 
been expended for her benefit, the action must children : — Held, that as the husband and wife 
be dismissed with costs. Boxall v. Boxall, 53 took the annuity as tenants by entireties, the 


L. J., Ch. 838 ; 27 Ch. D. 220 ; 51 L. T. 771 ; 32 whole of it during their joint lives was liable to 
W. R. 896. the husband’s debts, and that the wdfe had no 

equity to a settlement out of it. Ward v. Ward, 
Railway Stock.]— Railway stock, the pro- qy l. J.. Ch. 409 ; 14 Ch. D. 506 ; 42 L. T. 523 ; 
perty of a wife before marriage, is not a chose 28 W. R. 943. And see Atehemi v. Atcheso?i, 11 


in action, and she cannot claim a settlement out geav. 485 ; 18 L. J., Ch. 230 ; 13 Jur. 665. 
of it, though the certificates were deposited with 
a third person to secure a debt of her own. Legacies.] — In what case court will oblige 


Warden Y. Jones, 26 L. J., Ch. 427 ; 3 Jur. (N.S.) husband to settle legacy left to wife, for which 


456 ; 5 W. R. 446. 


Fund in Court not presently Distributable.] 


he sues, on wife. UarrUim v. Buclile, 1 Stra. 
239. 

Where a wife’s legacy was her only portion, 


In an administration action, after judgment but the court allowed her husband the interest of it 


before further consideration, a married woman, 
who was absolutely entitled to a share of a fund 


for her maintenance ; but where the husband had 
received great part, and refused to make a settle- 


in court representing the residuary estate of the ment, the court stopped the residue and the in- 
testator, presented a petition to enforce her terest also, that it might accumulate for the 


equity to a settlement : — Held, that she was wife’s benefit. Bond v. Simmons, 3 Atk. 20. 


entitled to an immediate orcler, although the Husband and wife sue for a legacy 


fund would not be actually distributable until the wife ; the court will not compel the pavment 


further considerntion, and the amount of her 
share in it had not yet been ascertained. 
Mof/inson's Settled JMate, In re, Bohinson v. 
BoUnson, 48 L. J., Ch. 507 ; 12 Ch. D. 188 ; 27 
W. R. 781. 


Debt of Husband to Testator — Wife’s share 
in Residue — Deduction of Debt from Wife’s 


of it, unless the husband makes some settlement 
on the wife. Brown v. Elton, 3 P. W. 202. 

Settlement directed of a legacy to a married 
woman, claimed by her husband. Blount v. 
Bestland, 5 Ves. 515. S. P., Green v. Soott, 1 
Ves. J. 282. 

If money be devised to an infant daughter who 


sLrrj-rtertitorirqueatharto zrtu’n: 

cla.gh4r_a£ter the deatS of his wife. a,share of “ 


the residue of his real and personal estate. 


The daughter s husband owed the testator i2ol., • ? n • 

® ^ 1 ! i London is a suitable provision. Adams v. Peirce 

a sum equal to or m excess oi her share of .^p xrr ^ 


settlement ,* though if the portion be small and 
the husband a freeman of London, the custom of 


residue. There were six children of the mar- 
riage. The daughter had about 70Z, a vear 


3 P. W. 12. 


derived from an uncle, for her life, and remain- 
der to her children, and her husband had no 


c. Previous Settlement. 


All Honeys taken into Account.' 


private means, and made only some 60Z. a year sidering the question of a wife’s equity to a settle- 
by his business. The testator left six children ment, the court takes into account not only all 
him surviving. He died in 1877 ; — Held, the moneys of the wife previously received by the 
case not coming within the Married Women’s husband, but conversely all moneys which "have 
Property Act, 1882, that .although the executors been settled upon the wife. Ershlnds Trust, In 


had a right to set off the debt due from the re, 1 Kay & J. 302; 24 L. J., Ch. 327 ; 1, Jur. 
husband against the share given to the wife, yet (n.s.) 156 ; 3 W. R 262. 


as the claim of the husband, if there had been 
no debt, would have been subject to the wife’s 
equity to a settlement, which would therefore 
have been prior to the husband’s claim, the wife’s 


Additional Settlement,]— The fact of a settle- 
ment having been made of part of an intended 
wife’s personalty on her marriage, upon trusts for 


equity was also prior to the executor’s right of her and the children of the marriage, does not 
retainer. Knight v. Knight (L. R. IS Eq. 487) bar her equity to an additional settlement out of 


distinguished. Briant, In re, Boulter v. Shaekel, other personal property belonging to her prior to 
57 L. J., Ch. 953 ; 39 Ch. D. 471 ; 59 L. T. 215 ; her marriage, and left unsettled upon the 


36 W. R. 825. occasion of the marriage, as against her hus- 

band’s assignee, if he is obliged to resort to 
Bond Debt to Wife.]— Where there is a bond chancery it order to reach it. SjrireUY. Willows, 
debt to the wife dum sola, and_ the husband re- 3 Pe G. J. & S. 293 ; 34 L. J., Ch. 365 ; 11 Jur. 


ceives it at law, the court will not grant an (k.s.) 614; 11 L. T. 614 ; 13 W. R. 329. And 
injunction, for the action was proper. Jewson v. see Elihanh QZady') v. MontoUeu, 5 Ves. 737 ; 5 
J/ywZAWi, 2 Atk. 417. R. R. 1.51; Barrow v. Barrow, 18 Beav. 529, 


, . ^ , and S, C, on appeal 24 L. J., Ch. 267 ; 3 Eq. R. 

Joint Property.] — A married woman has no 149* 3 W. E. 122 L.JJ. 


equity to a settlement out of property given for 
the benefit of herself and her husband during 


Sufficiency of Existing Provision.] 


their lives and life of the survivor of them, principle of a wife’s equity to a settlement out of 
Byran, In re, Godfrey v. Bryan, 49 L. J., Ch. property, coming to her husband in her right, 
504 ; 14 Ch. D, 516 ; 28 W. R. 761. does not apply where she has already a sufficient 
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provision secured to her, independently of her i 
husband. Gifieometti v. Prodgers^ L. K. 8 Ch. j 
3B8 ; 28 L. T. 432 ; 21 W. R. 375. And see 
Lanyioy v. Athol (^Puhe)^ 2 Atk. 448 ; Green v. 
Eldns^ 2 Atk. 477. 

Property of the wife, amounting to 17,OOOZ. 
consols, being already settled, the court refused 
to settle a further sum of 2,000Z. belonging to ' 
her, and directed it to be paid to the husband, i 
Spicer V. Spicer, 24 Beav. 365. And see Spirett \ 
Y. Willows, supra. 

A provision by marriage settlement will not be 
held a purchase of all the property of wife, unless 
that purpose is clearly imported or expressed. 
Dmoe V. Denimn, 6 Yes. 385. And see Sahoey 
V. Salwey, Amb. 693 ; Sykes v. Meynal, Dick. 
368; and Bois v. Hereford (^Viseoimt'), 2 Yern. 
502. 

Where a wife has an adequate settlement ^ to 
her separate use, she is not entitled on his in- 
snlvenCY, desertion, or otherwise, to a further 
provision out of a life interest belonging to her, 
which he takes jure niariti. Aguilar v. Aguilar, 

5 Madd. 414. 

Though a settlement be made on a wife before 
inarriane, if a great accession of fortune happen 
to the%vife afterwards, the court will direct a 
further settlement out of it, when it once^obtains 
jurisdiction. Tomkyns v. Ladhroke,2 Yes. 593, 
And see Afarcli v. Head, 3 Atk. 720 ; Lannoy v. 
Lannoy, Sel. Ch. Cas. 48 ; Stockpole v. Beau^ 
moiit, 3 Yes. 98. 

d. Separation. Elffect. 

Wife Living Apart hut not in Adultery.]— 

Where the wife was living separate, but not in 
adultery Held, that she was entitled to a 
settleinent out of funds coming to the husband 
in her riaht. Bedes v. Bedes, 11 Sim. 469 ; 10 
L. J., Ch.luO. 

Separation without sufficient Cause — Appor- 
tionment.] — \Yhere a separation took place with- 
out sufficient cause, the court ordered that three- 
fourths of a fund in court should be settled upon 
the wife and her isssue, and the residue be paid 
to the husband. Coster v. Coster, 9 Sim. 597 ; 
8 L. J., Ch. 230. 

Both Separate and Living in Adultery.] — Hus- : 
band and wife made an assignment of the wife’s 
interest in a reversionary fund, which afterwards 
fell into possession. It was mutually imputed, 
and not denied, that they were both living 
separate, and in adultery : — Held, that the wife 
was entitled to a settlement out of the fund. 
Greedy v. Lavender, 13 Beav. 62 ; 19 L. J., Ch. 
494 ; 14 Jur. 608, 

Desertion by Husband — Proceeds of Wife’s 
Leaseholds.] — A husband entitled to leaseholds in 
right of his wife deserted her and their children, 
and for eight years contributed nothing towards 
her or their support, except the rents of the 
leaseholds. During the desertion the leaseholds 
were sold by the wife for 250Z. to a purchaser, 
who expended the greater part of the proceeds 
upon the maintenance of the wife and children. 
In an action by the husband against the wife and 
the purchaser to set aside the sale and recover 
the leaseholds or the proceeds : — Held, that, 
.un<ler her equity to a settlement, the wife was 
entitled to have the entire proceeds of the sale 
secured to herself, and such proceeds having prac- 
tically been expended for her benefit, the action 


must be dismissed with costs. Boxall v. Boxall, 
53 L. J., Ch. 838 ; 27 Ch. D. 220 ; 32 W. R. 896. 

e. As against Trustee in Bankruptcy or 
General Assignees of Husband. 

General and particular Assignee— Distinction.] 

— There is a distinction between husband’s general 
assignment of his wife’s property on bankruptcy 
and of an assignment to a particular assignee for 
value. Tidd v. Lister, 3 De G. M. & G. 857 ; 23 
L. J., Ch. 249 ; 18 Jur. 543 ; 2 ^Y. R. 184. 

General Assignees take Subject to the Equity.] 

— A feme covert, being entitled to the interest of 
funds for life, her husband makes a general 
assignment of his estate for the benefit of credi- 
tors, the assignees shall not take the dividends 
without making a provision for the wife. Pryor 
V. Hill, 4 Bro. C. C. 139. 

The wife is equally entitled to a settlement, 
although the children of the marriage may be 
provided for aliunde. It. 

The provision of wife shall in general be 
secured to her in equity, notwithstanding the, 
bankruptcv of her husband. Hitoliell, Bx parte, 
1 Atk. 120. Holland v. CaUlford, 2 Yern. 662. 
3Iiddlecume v. 3Larloiv, 2 Atk. '519. Wmohester, 
Bx parte, 9 Mod. 471. ^Iltford, Bx gmrte, 1 Bro. 
C. 0. 398. 

The assignee of an insolvent debtor, whose wife 
was entitled for life to real property, being 
obliged to come into equity to enforce his title to 
the rents during the joint lives of the husband 
and wife, in consequence of the legal estate being 
vested in mortgagees : — Held, bound to make a 
provision for the wife. Sturgis v. Cliarnpneys, 5 
Myl. & Cr. 97. See Clark v. Cook, 3 De G. 

S. 333 ; and Hanson v. Keating, 4 Hare, 1 ; 14 
L. J., Ch. 13 ; Barnes v. BoUnson, 32 L. J., Ch. 
143; 7 L. T. 617 ; 11 W. R. 276. 


f. As against particular Assignees of 
Husband. 

Distinction between Life Interest and Corpus.] 

— A wife has no equity to a settlement out of her 
life interest, as against the husband’s assignee 
for value. Duffy, In re, 28 Beav. 386. 

Although the purchaser for value from the hus- 
band of his wife’s chose in action, to the corpus 
of wdiich she is entitled, is in no better position 
than the husband himself, yet the husband’s 
assignment for value of his wife’s equitable life 
interest will prevail against her if he afterwards 
deserts her and leaves her destitute ; if he deserts 
his wife, a court of equity will not help him to 
get at the fund wdthout securing to the wife a 
portion of the income ; but this consideration is 
inapplicable to the assignee of the husband. 
Tidd V. Lister, 3 De G. M. ^ G. 857 ; 23 L. J., 
Ch. 249 ; 18 Jur. 543 ; 2 W. R. 184. 

Distinction between the cases in wdiich a wife 
takes an absolute interest in her property, and 
those in wffiich she takes a life interest only, and 
betw^eeii cases of an assignment by the husband 
of the wife's property to his general assignee on 
his bankruptcy or insolvency, and of an assign- 
ment to a particular assignee for value. S. C., 
10 Hare, 140. 

Husband entitled while Maintaining Wife.] — 

Husband is not compelled to make allowance to 
wife before he enjoys her equitable interest for 
life, unless he neglects to provide for her, but -if, 
before the latter event, husband assigns it for 
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valuable consideration, purchaser is not obliged j 
to provide for wife. Elliott v. Cordell, 5 Madd. 1 
156; 2111. R. 287. | 

Chattels Beal of Wife.] — Where a person en- 
titled, jure mariti, to chattels real mortgages 
them, the wife has not any equity to a settle- 
ment thereout, as against the mortgagee seeking 
a foreclosure and sale. Hatcliell v. Enqleao^ I Ir. 
Ch. E. 215. 


Beal Estate of Wife.]— A married woman has 
no equity to a settlement as against an assignee 
for value of her husband’s interest, in her right, 
in her real estate. Burkani v. Crackles, 32 L. J., 
Ch. Ill ; 8 Jur. (IT.S.) 1174 ; 11 W. R. 138. And 
see Stanton v. Hall, 2 Russ. &: M. 175 ; 9 L. J, 
(O.s.) Gh. 111. 

Legacy.] — A reversionary interest of a wife in 
a legacy of 1,000Z. was, upon becoming payaVjle, 
settled upon herself and children, though it had 
been mortgaged by her husband for value. 
Enneomhe v. Gree nacre, 30 L. J., Ch. 882 ; 7 Jur. 
(N..S.) ()50 — L.JJ. Affirming 28 Beav, 472 ; 30 
L. J., Gh. 413 ; 6 Jur. (K.S.)'987 ; 9 W. R. 429. 


Wife Lending her Money for Use in Husband’s 
Business.] — A trader lived with his deceased 
wife’s sister as her husband. In 1858 she 
received a legacy of 3,000/., which she handed 
over to him upon an agreement that the money 
should be advanced to and used by him in his 
business, but tliat as to 2,000/. lie should be 
a trustee for her, and a settlement should be 
executed to carry out that agreement. The 
money was accordingly used by him in his busi- 
ness, but no settlement was ever executed. The 
trader having gone into liquidation in 1876 : — 
Held, that inasmuch as by its primary destina- 
tion under the agreement the fund w'as to be 
and was used in the business, no trust could be 
imposed upon it to the disadvantage of the 
creditors, and the wife could not prove in the 
liquidation for any part of it. Beale, In re, 
Corhidqe, E.v parte, 46 L. J., Bk. 17 ; 4 Ch. D. 
246 ; 35 L. T. 768 ; 25 W. R. 324. 


Mortgage by Husband and Wife.] — Before her 
marriage a lady was in 1839 entitled to a rever- 
sionary interest under her father’s settlement, 
and to 1,904/. consols. The 1,904/. was sold out 
and paid to the intended husband previously to 
the marriage ; and he by a marriage settlement 
covenanted to pay 12,000/. to the trustees for the 
benefit of himself for life until bankruptcy, and 
then for his wife, with the usual limitations in 
favour of the issue of the marriage. The lady’s 
father also covenanted to pay 4,000/. six months 
after his death, to be held by the trustees for the 
benefit of the wife for life, the husband for life, 
and the issue in the usual way. The lady’s 
reversionary interest was not included. The 
husband became bankrupt, and 1,250/. only out 
of the 12,000/. was secured by the trustees of the 
settlement. In 1871 the husband and one of his 
sons assigned to a mortgagee all their right in 
the wife’s reversionary interest as a security for 
450/., and this assignment contained joint and 
several covenants by the husband and wdfe for 
payment of this sum. The wife’s reversionary 
interest having fallen in, the money was paid 
into court on a petition by the wife asking for 
a settlement of the whole sum upon herself and 
her children to the exclusion of her husband and 
the mortgagee : — Held, that neither the husband 



nor his trustee in bankruptcy were entitled to 
any part of the money in court ; and the usual 
order for settling the whole fund of the peti- 
tioner and her children \vas made, but without 
prejudice to the mortgagee’s security. TowmouVs 
Trmts, In re, 41 L. T. 19. 

Wife Joining in Charge.] — A wife having an 
absolute interest in leasehold property, never 
reduced into possession by the husband, joined in 
a letter enabling her husband to charge it : — 
Held, that she had no equity to a settlement out 
of arrears of income as against his particular 
assignees. Carr, In re, 40 L. J., Ch. 353 ; L. R. 
12 Eq. 609 : 19 W. R. 675. 

Assignee for Value — Misconduct of Wife — 
Quantum to be Settled.] — A husband and wife 
concurred in assigning for valuable considera- 
tion the wife’s reversionary interests in two 
funds derived under instruments executed before 
the commencement of Malins’s Act, and the deed 
of assignment wars separately acknowledged, all 
parties being under the impression that the act 
applied. The funds having fallen into posses- 
sion, the husband and wife obtained payment of 
one fund and applied it to their ow^n use. Upon 
an application by the assignees for payment of 
the other fund, the wife claimed it by virtue of 
her equity to a settlement. At this date the 
wife entirely supported her husband and three 
children : — Held, the assignees having con- 
sented to a settlement of one half, that the 
wife had by hei' conduct disentitled herself to 
any further relief. Under the special circum- 
stances a settlement w^as made whicli directed 
paynients annually out of coiqms to the wife. 
Roberts v. Cooper, 60 L. J., Ch. 377 ; [1891] 2 Ch. 
335 ; 64 L. T. 584— C. A. 

g:. Bights of Children. 

Death of Wife— Bights of Children.] — A wife 
filed a bill against the trustee of a fund to wiiich 
.she was entitled, and her husband, to enforce her 
equity to a settlement. The defendant appeared, 
but before any further stej) had been taken in the 
cause the wife died : — Hehl, that the fund was 
not so bound as to entitle her children to enforce 
! their mother’s equitv to a settlement. Wallace 
V. AiiUjo, 1 De G. J. & S. 643 : 32 L. J., Ch. 748 ; 

I 8 L. T.'750 ; 2 H. R. 567 ; 11 W. R. 972. 

Must be Contract or Decree.]— Children have 
no right to a settlement without a contract or 
decree for a settlement in lifetime of wife. 
Lloyd v. Williams, 1 Madd. 450. And see Be la 
Garde Lempriere, 6 Beav. 344; 12 L. J., Ch. 
471. Wincli V. Brntton, 14 Sim. 379 ; 8 Jur. 1086. 

The right of children to a provision out of the 
property of their mother, under decree directing 
a settlement by husband on her and her children, 
exists, notwithstanding death of mother before 
the report. Murray v. Elibank {Lad tG 10 Ves. 
84. See also 8. C, 14 Ves. 496 ; 13 1. And 

see Lloyd v. Mawn, 5 Hare, 149. 

Children’s Position that of Volunteers.] — The 

position of children in resqiect of their mother’s 
equity to a settlement is substantially that of 
voluriteers, so long as such settlement is only 
executory, i.e., they cannot enforce its execution 
or object to its rescission, although she on her 
part cannot enforce it without benefiting them. 
An executory settlement may be executed either 
by the execution of a formal instrument, or by a 
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judicial decision declaring trusts of the property 
to take e:ffect at once. Pemberton v. Marriott^ ' 
47L. T. B32. 

An obligation to make a settlement on the wife 
and the issue, includes an obligation to make a 
settlement on the issue after the death of the wife. 
Prehhle v. Boglmrst^ 1 Swan. 319 ; 1 Wils, 161. 

Waiver hy Wife.]— The wife by appearing in 
court, may waive her right to a settlement, in 
which case no provision is made for the children. 
Walker, In re, LI. & a. t. Sugd. 324. See 
Waiver, infra, col. 1128. 

Even where there is no contempt or misconduct, 
the children can only be entitled under and after 
their mother ; they have no independent right, 
and where there is a contempt, the husband is 
excluded, as against the wife, altogether and 
generally as against the children also. Id. 327. 

The court cannot, on account of the misconduct 
of the wife, provide for the children out of her 
separate property. Id. 328. 

If the wife insist upon her equity, as against 
the assignees in bankruptcy of her husband, it 
attaches for the benefit of her children and she 
cannot afterwards release it in favour of her hus- 
band. Barker v. Lea, 6 Madd. 330. And see 
Fenner v. 'Taylor, 2 Knss. & M. 190. 

Fortune of Children Irrelevant.] — When a 
married woman has established her equity to a 
settlement, the usual provision for her children 
follows as a matter of course, w'holly irrespective 
of any other fortune they may have, and her 
children by a former marriage are within the 
equity. Con'nir/ton v. G'dliat, 46 L. J,, Ch. 61 ; 
35 L. T. 736 ; 25 W. K. 69. 

h. Terms and Limitations. 


Misconduct of Husband.]— Gross misconduct 
of a husband (adultery and desertion) will not 
of itself disentitle him to any share_ in the 
subsequently acquired property of his wife. 
Auhrey v. Brown, 25 L. J., Ch. 446 ; 2 Jur. (N.s.) 
879 ; 4 W. E. 425. 

Deduction of Costs.]— Where a married woman 
insisted upon her equity to a settlement, and the 
court gave her a moiety of the fund, her costs 
were deducted before the division. Archer v. 
Gardiner, C. P. Cooper, 340. 

i. Waiver. 

By Wife.] — The wife, by appearing in court, 
may waive her right to a settlement, in which . 
case no provision is made for the children. 
Walker, In re, LI. & G. t. Sugd. 324. 

After Order for Settlement,] — Wife may 
waive equity for settlement out of her own pro- 
, perty, even after the order, at any time before its 
, completion. Murray v. Elibanh {Lady'), 10 
i Ves. 88. 

^ Joining with Husband in Assignment.] — A 

married lady being entitled to a share of the 
proceeds of ical estates directed to be sold, joined 
L with her husband in assigning, and levying a fine 
L of her share, to a mortgagee : — Held, that she 
i was barred of her equity to a settlement. 3fay 
i V. Roper, 4 Sim. 360. 

I Infant Wife.] — A fund in court belonging to 
t an infant married woman will not be paid out to 
’ her husband, as she cannot waive her equity to a 
settlement. H Angihau, In re, (15 Ch. D. 228) 
noticed. Shipway v. Ball, 50 L. J., Ch. 263 ; 16 
Ch. D. 376 ; 44 L. T. 49 ; 29 W. B. 302. 


Extent of Interference with Marital Eight.] — 

Courts of equity only so far interfere with the 
husband’s marital right as is necessary for the 
purpose of providing for the wife and her chil- 
dren. Therefore, where a fund to which a 
husband becomes entitled in right of his wife 
is being settled by order of the court, the ulti- 
mate remainder will, as a rule, be to the husband 
absolutely, without reference to the question of 
survivorship. Croxton v. May, 39 L. J., Ch. 155 ; 
L. B. 9 Eq. 404 ; 22 L. T. 59 ; 18 W. B. 373. 

Ultimate Limitation to Husband.] — When a | 
wife is entitled to an equity to a settlement the ; 
fund will be limited, after her death, and in i 
default of children of the wife, to the husband, 
whether he does or does not survive the wife.. 
Wahh V. Wason, 42 L. J., Ch. 676 ; L. B. 8 Ch. 
482; 28 L. T. 457; 21 W. B. 554. And see 
Xoakes^ Will, In o'e, 28 W. E. 762. Suggift, In 
re, 37 L. J., Ch. 426 ; L. B. 3 Ch. 215 ; 16 
W. B. 551. Spirett v. Willows, L. B. 4 Ch. 407 ; 
and Carter v. 'Taggart, 1 De G. M. & G. 28G ; 21 
L. J., Ch. 216 ; i6 Jur. 300. 

Power of Appointment amongst Children.] — 

In a settlement of a wife’s property made in 
pursuance of her equity an exclusive power of 
appointment by deed or will among her children 
ought to be given to her in priority to the limita- 
tions in favour of the children. And the like 
power was inserted in a case where the husband 
had by post-nuptial deed covenanted to settle the 
property on trusts not including such a power. 
Oliver V. Oliver, 48 L. J., Oh. 630 ; 10 Ch. D. 
765 ; 27 W. B. 657. 


Election — Assignment of Presumptive Share 
of Assets hy Married Woman.] — In 1866 A., a 
married woman, being one of the presumptive 
next-of-kin of a lunatic, in consideration of sums 
advanced to her husband, and of a covenant by 
C. to pay her, on the death of the lunatic, two 
sums of 400^. and 500/., with interest on the 
former sum in the meantime, for her separate, 
use, joined her husband in assigning her pre- 
sumptive share of the lunatic’s assets to C. The 
interest on the 400/. was paid until 1881, when 
the lunatic died ; but the assignee of C. refused 
to pay the further interest. A. was declared one 
of the next-of-kin in a suit to administer the 
lunatic’s assets, and applied to the court for pay- 
ment of the balance of interest due on the 400/., 
and a portion of the principal. In 1883 A.,, 
being then administratrix of the lunatic, acknow- 
ledged the deed of 1866 before commissioners. 
A part of the lunatic’s assets had been lent on 
mortgage of real estate : — Held (1) that the deed 
of 1866 was void against A., and could not be 
confirmed by any act of hers, and that she had 
not elected to take under it, or waived her equity 
to a settlement. (2) That neither the fact of 
part of the assets being lent on mortgage, nor 
A.’s being administratrix when it was made, gave 
the acknowledgment any legal validity. Bruitt 
V. Willeiis, 23 L. B. Ir. 436. 

j. Amount Settled. 

Matter of Discretion.] — The amount to be 
settled on a married woman under her equity to- 
a settlement is discretionary with the court. 
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and depends on the particular circumstances of Whole Amount Settled — Bankruptcy of Hus- 
each case. Scott y. Spaghetti 3 Macn. & G*. 599 ; hand.] — ^Where a married woman was entitled 
21 L. J., Oh. 349 ; 16 Jur. 157. . to a fund of 153^., her husband bankrupt, and 

In making a settlement of property belonging unable to maintain her : — Held, as between her 
to a wife, the court looks not only to the portions and her husband’s assignees, that the whole 
of her fortune which the husband may have should be settled on her. Kincaid's Trusts^ In re, 
already received, but to all the circumstances of 1 Drew. 326 ; 22 L. J., Ch. 395 ; 17 Jur. 106 ; 1 
the case, and particularly to the husband’s con- W. R. 120. And see Townsend's Trusts, In re, 
duct. Barrow v. Barrow, 5 De G. M. & G. 782 ; 41 L. T. 19 ; Cutler, In re, 14 Beav. 220 ; 20 L. J., 
24 L. J., Ch. 267 ; 3 Eq. R. 149 ; 3 W. R. 122 ; Ch. 504; 15 Jur. 911 ; Bunkley v. Bunlley, 3 
Autrey v. Broian, 25 L. J., Ch. 446 ; 2 Jur. De G. M. & G. 390 ; 16 Jur. 767 ; MarsJiall v. 


(N.s.) 879 ; 4 W. R. 425. 


Fowler, 16 Beav. 249 ; 16 Jur. 1128 ; 


The court will not settle the whole of a wife’s v. Drury, 17 Beav. 482 ; 23 L. J., Ch. 712 ; 2 
fund upon her and her children unless the W. R. 3 ; Wilson, In re, 1 Jur. (N.s.) 569 ; Gent 
husband is insolvent, or has been guilty of gross v. Harris, 10 Hare, 383 ; Tubh, In re, TuM v. 
misconduct, such as adultery, cruelty, or deser- Chirtis, 8 W. R. 270 ; Smith v. Smith, 3 Giff. 
tion. In determining the proportion of the fund 121 ; 4 L. T. 353 : 9 W. R. 651 ; JSlchoUon v. 
to be settled, the court is bound by no fixed rule, Carllne, 22 W. R. 819 ; Bray v. Langton, 2 Eq. 
but will exercise a judicial discretion according R. 385 ; 2 W. R. 324 ; Morgan v. Morgan, 2 
to the circumstances of the case. Suggitt, In re, Eq. R. 1270 ; 2 W. R. 667. 

37 L. J., Ch. 426 ; L. R. 3 Ch. 215 j 16 W. R. 

55 1 . Separation. ] — A female infant with a small 

A married woman has the same equity to a fortune being persuaded to contract a marriage 
settlement, as against her husband or his general with a young man without fortune, who, soon 
assignee, out of property in which she has" only a after the marriage, separated from her, on a bill 
life interest, as out of p^'operty in which she has by her for a settlement, the court ordered the 
an absolute interest ; and the court will make whole to be settled on her and her children, 
no distinction between the two cases as regards Layton v. Layton, 1 Sm. & G. 179. And see 
the amount to be settled. In every case the Disney, In re, 2 Jur. (it.s.) 206 ; 4 W. R. 425, n. 

court will exercise its judicial discretion as to Misconduct of Husband.l-A wife was 

the amount to be settled, having regard to all the i ^V-aat rpil i ^ 

circumstances. Tattnton y. Morris, 48 L. J., Ch. about ihe husband had dis- 

408: 11 Gh. D. 779 ; 27 W. R. 718-C. A. regarded an order ot the court for restitution of 
Affirming 47 L. J., Ch. 721 ; 3 Ch. D. 433 ; 38 nghts, and stated that he and his wife 

L. T. (N.S.) 552 ; 26 W. R. 674. ’ ft 

^ ^ conduct of the husband amounted to aggravated 

-x* -r • T m, 1 misconduct, and that under all the circumstances 

Necessities of Wife not the Limit.]_The rule ^^e case the whole fund was to be settled on 
of the court of equity which entitles a married j^e wife and children. Beid w ReUl, 55 L. J., 
woman to a settlement out ot her equitable inte- ^-^5 . 33 220' 55 L. T. 153 ; 34 

rest, is not limited by the necessities of herself and ' ' ' * * ’ ' • • - ‘ ? 

Chilton. Carter v. Taggart, h De G._& Sm. 49 ; \ married woman, whose husband had been 


21 L. J., Ch. 216 ; 16 Jur. 160. And see S. C. 
on appeal, 1 De G. M. & G. 286 ; 21 L. J., Ch. 
216 ; 16 Jur. 300. 

One-half Rule.] — As to the amount to be settled, 


A married -woman, whose husband had been 
insolvent, became entitled to a sum of 200Z., and 
to the income of 400Z. which was divisible after 
her death amongst her nine children. The court 
settled the whole 200Z. upon her, without giving 
any portion of it to her husband’s assignee in 


there is no rule limiting it to half the fund ; n, solvency. Hooper's Trusts, In re, 6 W. R. 824. 
but each case must be governed bv its owm 


special circumstances. When the husband wms 


- Wage-earning Husband.] — When a jour- 


insolvent and had received 3,OOOZ. out of 12,000Z. neyman carpenter was in the receipt of w'ages not 
to w^hich his wife (who was living apart from exceeding 12*-. a week, and had to support a wife 
him) had become entitled at various times, the and six children, the court settled the whole of 
wRole of a fund of o,094Z. 19,?. 2d. was settled on an incoming fund, the property of the wdfe, but 


her and her children, as against his mortgagees, liable to the extent of the husband’s interest to 
Conington v. Gilllat, 46 L. J., Ch. 61 ; 35 L. T. the claim of a creditor, upon the wife and 
736 ; *25 W. R. 69. children. Cordwell, In re, White v. Cordwell, 

Where a fund in court belonging to a married 44 L. J., Ch. 746 ; L. R. 20 Eq. 644. 
woman is small, the course is to settle one-half of it 

on the w'ife wdiere a husband is not wholly incap- Two-thirds Bankruptcy of Husband.] In an 
able of maintaining his wife, but is in a fair way of ^^ction by a married woman for her equity to a 
supporting her ; but where he is incapable of settlement, wdiere the husband was an undis- 
doing so, to settle the whole fund. Grove's Trust, charged bankrupt, but was living with his wife, 
In re, 3 Gifi. 575 ; 9 Jur. (n.s.) 38 ; 6 L. T. 376. and contributed something out of his earnings 
Baqshaw v. Winter, 5 De G. & 8m. 466 ; 16 Jur. ^o her support, the court directed two-thirds 

only of the wife’s fund to be settled upon her. 


When departed from.] — In giving effect to 

a wife’s equity to a settlement of a fund in court, 


and contributed something out of his earnings 
to her support, the court directed two-thirds 
only of the wife’s fund to be settled upon her. 
CdlUno V. Callow, 55 L. T. 154. 

By a marriage settlement, 2,000Z., part of a 
mortgage debt of 4,000/., belonging to the wife, 


the rule of settling half on the wife is departed was settled upon trusts which entirely excluded 
from, either wiiere the fund is very small and the husband, and the remaining 2,000/. was left 
the husband is not in a position to maintain his unsettled. The husband having become bank- 
wife, or where the husband has received a much rupt, the court approved of a settlement of 
larger amount in right of his wife, without ap- three-fourths of the latter sum upon the wife 
propriation for hei* maintenance. Ward v. Yates, and children, with the ultimate trust in default 
1 Dr. & 8rn. 80 ; 8 W. R. 428. of children for the husband, without regard to 
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the question of survivorsMp. Spw'ettY. Willows^ \ 
35 L. J., Ch. 755; L. B. 1 Ch. 520; 12 Jur. I 
(N.s.) 558 ; 14 L. T. 720 ; 14 W. B. 941. And 
see Coster v. Coster^ 9 Sim. 597 ; 8 L. J., Ch. 
230 ; Vauglimi v. Buch, 1 . Sim. (N.S.) 284 ; 
20 L. J., Ch. 335 ; 15 Jur. 348 (Pugh, Ex parte, 
1 Drew. 202 ; 16 Jur. 652 ; and XapierY. Napier, 

1 Dr. & War. 407 ; Gross v. Errington, 3 W. B. 
382. 

- — Bankruptcy of Husband — Form of Settle- 
ment.] — A woman who in 1863 married with- 
out a settlement, in 1869 became entitled in 
remainder under his father’s will to a share of 
his estate. Subsequently her husband became 
bankrupt, and was discharged in 1871. In 1894 
her share vested in possession, its amount over 
700L being less than that of her husband’s in- 
debtedness to his creditors. She resided wdth 
her husband, whose income from business was 
300/. a year. On an originating summons by 
the trustee of the will : — Held, that her equity 
to a settlement attached to her entire share, and 
that the form of the settlement should follow 
that ordered in Brlant, In re, Poulter v. Shaehel 
(39 Ch, D. 471). Howard, In re, Howard v. 
Howard, 13 B. 233. 

One-half.] — By a post-nuptial settlement, a 
legacy of 600/., belonging to the wife, was settled 
by husband and wife on the wife for life, for her 
separate use, with remainder to her children. 
At the time of the settlement the husband was 
insolvent : — Held, that the husband was entitled 
to one moiety of the legacy, and the other 
moiety was ordered to be paid to the trustees of 
the settlement. Wruf/s Trusts, In re, 16 Jur. 
1126. 

Out of 5,000/., the -property of a married 
■woman, 2,500/. clear of all costs and expenses 
was directed to be settled upon her as against 
the assignees of the husband, \\4io was an un- 
certihcated bankrupt in. prison and totally unable 
to provide for the support of his w’ife and four 
children. Lea v. Church, 3 W. B. 603. 

Lunacy— Effect of.] — Where wife a lunatic. 
See Ileivson, In re, 21 L. J., Ch. 825 ; and where 
husband a lunatic, Baldiiun v. Baldwin, 5 De 
H. & S. 319. 

3. Wife’s Equity to a Sepaeate 
Maintenance. 

a. Jurisdiction. 

No Original.] — No court has any original 
jurisdiction to give a wife separate mainten- 
ance ; but it may be given incidentally as on a 
supplicavit in chancer^q or a divorce a mensa 
and through propter soevitiam in the ecclesias- 
tical court. Ball v. Montgomery, 2 Yes. J. 195 ; 

4 Bro. C. C. 339. 

In cases of separate maintenance the court 
must be guided by judicial determinations and 
not by private judgment. Tyrrell v. Hone, 
2Atk. 560. 

Writ of Supplicavit.] — Order for security under 
supplicavit, on articles exhibited by wife against 
husband, under 2 Jac. I, c. 8. Heim's Case, 

2 Yes. k. B. 182. 

Order for security under a writ of supplicavit, 
on articles by a %vife against her husband, 
Dolihyn's 3 Yes. &: B. 183. 

On Agreement for Separation.]— There is no 


doubt of the general jurisdiction of a court of 
equity to decree the specific performance of 
^ articles between husband and wife for a separa- 
tion and a separate maintenance. But the court 
exercises its discretion in this case very cau- 
tiously, and will not give its assistance until it 
has seen whether, from the circumstances of the 
case, there is or is not a probability of the parties 
being reconciled. A sentence in the ecclesiastical 
court for the restitution of conjugal rights is a 
reason for this court refusing to give its assistance 
in such a case ; and, in general, if such an agree- 
ment is not fit to be enforced, the court will on 
a cross bill order it to be delivered up ; though 
there may be cases in which no relief will be 
given to either party. Fletcher v. Fletcher, 
2 Cox, 99. 

b. When Ordered. 

Wife and Child.] — Order upon an application 
of a wife under special circumstances to be 
allowed maintenance for herself and child out 
of a fund standing iu: the name of the accountant- 
general, to which the husband became entitled 
in right of his wife during the coverture, the 
husband opposing the application. Atherton v. 
Nowell, 1 Cox, 229. 

Husband Forcing Separation on Wife,] — 
Where husband uses force to compel wife to 
execute deed of separation, and thereby to take 
a very small maintenance, court of equity will 
give relief and direct proper maintenance. Lam- 
hert V. Lamlert, 2 Bro. P. C. 18. 

By articles before marriage, 6,000/., part of the 
portion, is agreed to be invested iii land and 
settled to the husband for life, then to his wife 
for life, remainder as a provision for younger 
children, remainder to the husband in fee. 
The husband, having by his cruelty forced 
his wife to separate from him, the court decreed 
the interest of the 6,000/. to be paid for 
her separate maintenance till cohabitation. 
Oxendon v. Oxendon, 2 Yern. 493 ; Pre. Ch. 
239 ; Gilb. 1. 

A husband, shortly after his marriage, ceased 
to cohabit with his wife, and never provided 
her with a home, or contributed to her support, 
but left her to be supported by her sisters, 
whilst he received and appropriated to himself 
her income, and threatened her, by gestures as 
well as words, with personal violence. In a suit 
instituted by the wife against her husband and 
the trustees of an annuity of 501. (which appeared 
to be all her income), the court directed the 
annuity to be paid to her for her. support till 
further order. Gilchrist v. Cator, 1 De G-. & Sm. 
188 ; 11 Jur. 448. 

Arrears of Annuity.]— A., in a letter to his 
wife’s father, said, as he did not choose to be 
a witness to her infirmities, he would allow her 
400/. per annum while she lived with her father. 
I’he wife, on a bill for separate maintenance, 
moved for the arrears (600/.) to be paid for her 
support till the hearing. The court granted 400/. 
in gross, but not as arrears, and said it would be 
refused in future. The husband, in his answer, 
swore he was desirous of cohabiting wfith his 
wife. Two years after the motion, the wife filed 
a biU for the arrears, and growing payments for 
the 400/. pursuant to agreement, and the 
husband contended, that the agreement was 
only intended to exist during his occasional 
absence. It appeared that the wife was dis- 
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ordered in her mind, and that upon the 
husband’s attempt to confine her, she obtained 
a supplicavit. Lord Chancellor gave judgment : 
1. That the 400Z. ^vas only intended to continue 
during the husband’s occasional absence. 2. As 
to the liberty to live separate, prayed by the 
Avife, the court could not decree a separation or 
separate maintenance, unless upon the parties’ 
own agreement. And, 3. The obtaining a suppli- 
cavit does not justify the wife’s elopement, for it 
is granted on a supposition that they are to live 
together : — Decreed, that as the court saw- 
grounds for granting a supplicavit, and the 
husband’s ofier to receive his wife was only 
judicially made by his answer, the arrears of the 
annuity should be paid, and that the husband 
should take his wife home and maintain her ; if 
she refused, the maintenance should cease, but if 
he refused, then the maintenance to continue. 
Head v. Head., 3 Atk. 295, 547 ; 1 Fes. 17. 


Besertion by Husband — Pin-Money.] — A hus- 
band deserted his wife, and went to America, 
having first fraudulent iy assigned all his pro- 
perty. The court decreed her a maintenance 
out of the estate assigned, though she had 
the interest of 4,000Z. as pin-money. In a suit 
for alimony, separate maintenance or pin-money 
is not a good plea. Colmer v. Cdmer, Mos. 12i. 


Adultery of Wife.] — Mrs. D, being en- 
titled to 3,OOOZ. in reversion expectant on her 
aunt’s death, the aunt consented, at the request 
of Mr. and Mrs. D., to relinquish her life interest 
in 2,0007., part of the 3,0007., in consideration of 
Mr. D. agreeing that remainder of the 3,0007., 
when payable, should be paid to trustees for his 
wife’s separate use, and that he would imme- 
diately settle 2,0007. out of his own funds, and 
also the first-mentioned 2,0007., so as to provide 
for the maintenance of himself and his wife, and 
the survivor of them. The agreement was carried 
into effect by a deed wdiich directed the trustees 
to pay the interest of the two sums of 2,0007. to 
Mr. and Mrs. D. during their joint lives, and to 
stand possessed of the principal for the survivor 
of them. Mr. D. afterwards separated from his 
wife in consequence of her having committed 
adultery : — Held, that he was entitled to receive 
the whole of the interest of the trust fund, and 
was not bound to maintain his w'ife out of it, 
notwithstanding she was destitute of the means 
of support. Duncan v, CauijddL., 12 Sim. 616 ; 
6 Jur. 667. 


Ill-treatment the Ground of Maintenance.] — 

No decree for separate mainteiianee upon the 
bill of a wife on the mere fact tliat she and her 
husband were separated by consent, he not 
making any addition to the settlement for her 
on marriage out of her pro|)erty. 'I'lie only in- 
stances of it, either out of his property or w'hat 
was originally hers, are w'liere he turned her out 
of doors, or by ill-treatment obliged her to leave 
his house, or had quitteil the kingdom leaving 
her destitute. Duncan v. Duncan, 19 Yes. 394 ; 
Coop. 254. 


Refusal of Wife to live Abroad.] — The court 
refused to order a provision for a married woman 
out of dividends and interest to which she was 
entitled for life, she refusing to live with her 
husband, an officer abroad with his regiment, and 
willing to receive her ; if he had deserted her 
that would he a good ground. Bullock v. Men- 
zies, 4 Yes. 798. 


Insolvency of Husband.] — Money in court 
belonging to a married woman ordered to be 
applied for the benefit of herself and children, 
the husband having taken the benefit of the 
Insolvent Act. Brett v. Oreenwell, 3 Y. & Coll. 
230. 


Interest of Small Legacies.] — The interest of 
small legacies ordered to be paid to the mother 
for maintenance, upon her affidavit, that the 
father was abroad in embarrassed circumstances. 
Walker v. Shore, 15 Yes. 122. 

When husband and wife are living apart j 
from the misconduct of the wife, the court will | 
not assist her in obtaining a separate mainten- 1 
ance : but the case is difiereiit where the separa- 
tion arises from the misconduct of the husband, 
as where there is a divorce a mensa et thoro on 
the ground of the husband's adultery. Barrow 
V. Barrow, 18 Beav. 529 ; 24 L. J., Ch. 267. j 


Right of Wife to Maintenance -Possession Of 
Separate Property.] — Semble,’ a woman pos- 
sessed of separate estate is entitled to mainten- 
ance by her husband, although he be liniatic, 
and is not bound to pledge her separate estate in 
order to provide herself with necessaries. David- 
non V. Wood, 32 L. J., Ch, 400 ; 9 Jur. (N.s.) 589 ; 
S L. T. 476 ; 11 W. ll. 719— L.JJ. 


Alleged Misconduct of Wife.] — Bill brought 
by wife for maintenance on suggestion of cruel 
usage by the husband. On the part of the defen- 
dant as an excuse for his ill-usage, depositions 
were offered to prove a criminal conversation : 
unless it is expressly charged by the answer, the 
court will not suffer the depositions to be read. 
Watkynn v. Watkynn, 2 Atk. 96. 

Answer charging that the wife had behaved 
in an indecent manner will entitle the husband 
to read evidence against her of criminal conver- 
sation. 11). 

A wife will not be allowed maintenance where 
there is full proof of her elopement and adultery. 
Ih. 

Husband having left the kingdom, interest of 
trust money directed to be paid to the wife till 
he thinks proper to return and maintain her as 
he ought, i h. 


Interest on Arrears.] — Interest not given upon 
arrears of maintenance any more than upon 
arrears of a jointure. Jlellhli v. Melluh, 14 
Yes. 516. 

Interest on the arrear of an annuity, be- 
queathed to a married woman for her sole and 
separate use, not given, though the fund was 
productive, and though there was a large resi- 
duum : nor in such annuities apportionable. 
Secus, semble, if it had been given as a separate 
maintenance. Anderson v. Dwyer, 1 Sch. &: Lef . 
301. 


Provision for Wife— Payment by Trustee to 
Husband.] — Where the court secures a provision 
for wife out of her equitable interest claimed by 
the husband, the trustee is at liberty to pay to 
the husband, and that payment is not called 
back. Glaister v. Hewer, 8 Yes. 206. 

A woman living apart from her husband and 
having a separate maintenance, contracts debts, 
the creditors, by a bill in this court, may follow 
the separate maintenance whilst it continues ; 
hut when that is determined and the husband 
dead, they cannot by a bill charge the jointure 
with those debts. Kenge v. Delavall, 1 Vern. 326 
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Wife to Keep up Kstal)lislimeat.] — To put an 

end to litigation between a husband and wife, 
tbe husband conveyed property to trustees, upon 
trust to pay his wife 3,700L a year, or so much as 
she should “order or require.” The wife was, 
out of that sum, to keep up an establishment for 
herself and children, upon such a scale as she 
should think lit ; and the husband was to have 
the benefit of it under certain restrictions. But 
if she should not require the whole for the pur- 
poses aforesaid, the surplus was to be paid to the 
husband : — Held, that so long as she kept up the 
establishment she was not liable to account for i 
the surplus in her hands. Jodrell v. Jodrell.^ 14 ' 
Beav. 397. | 

Provision during Separation — Beath of Hus- 1 
band.]— A husband went abroad, leaving his wife 'i 
and child unprovided for, whereupon the father 
of the husband and the father of the wife entered ! 
into an agreement to allow the wife 30Z. each so ' 
long as she should continue separate and apart | 
from her husband : — Held, that the allowance j 
was determined by the death of the husband. | 
MilUr V. Woodivard, 2 Beav. 271. i 

c. In Case of Lunacy. 

Sight to Maintenance — Wife with Separate Pro- 
perty-Lunatic Husband.]— -Semble, a woman 
possessed of separate estate is entitled to main- 
tenance by her husband, although he be lunatic, 
and is not bound to pledge her separate estate in 
order to provide herself with necessaries. David-- 
son V. Wood, 32 L. J., Ch. 400 ; 9 Jur. (n.S.) 589 : 
8 L. T. 476 ; 11 W. R. 719— L.d J. 

Husband of Unsound Mind.]— Interest ordered 
to be paid to wife, husband being in a state of 
imbecility of mind. Bird v. Lc/erre, 4 Bro. C. 
0 . 100 . 

Where a sum of .stock was bequeathed to a 
married woman, whose husband was of unsound 
mind, though no commission of lunacy had been 
issued against him, the court on a bill filed bv 
the husband and wife for payment of the legacy, 
transferred the fund into court to the joint 
account of the plaintifi’s, and afterwards, in con- 
sideration of the poverty of the parties, made an 
order on the petition of the wife that the divi- 
dends would be paid to her for her life. Stead v. 
Calleij, 2 Myl. & K. 52. 

Wife Beranged.]— Part of the capital of a 
fund in court belonging to a married woman, w^ho 
was deranged, and had been deserted by her 
nusband, ordered to be applied for her mainten- 
ance. Peters V. Grate, 7 Sim. 238. 

A wife W'ho was of nnsound mind, being en- i 
titled to 500^. out of property in the cause, besides i 
an annuity of lOOZ. to her separate use, the court ^ 
refused to allow the husband more than the ' 
500/^. for the expense of maintaining her, i 
though the husband showed by afiSdavits that 
that sum was insufficient to meet the expenses : 
but he did not state positively his owm inability | 
from other sources. KettlesMpp v. B^ettleshivv. 
10 Sim. 236. 

Wife’s Puad not Paid to Husband Uncondi- 
tionally,] — A fund in court, belonging to a 
married woman w'ho ivas a lunatic, will not be 
paid to her husband unconditionally. Synies v. 
lee, Bone, Ex prtrte, 26 L. J., Ch. 665. 

The court will, however, make an order for 
payment of the dividends to the husband ; and it 


will also order a transfer of the stock to him, 
lipon his giving a security, approved by the chief 
clerk, either upon property or personally, with 
sureties, to replace the stock wdien so directed by 
the court. Ib. 

And see T , In re, 15 Ch. D. 78 ; and Ed- 

tvards v. Ahrey, 2 Ph. 37 ; 15 L. J., Ch. 404 ; 
10 Jur. 650. 

Account by Husband subject to Presumed 
Maintenance.] — The husband maintaining his 
wife and receiving her separate income is not 
liable to account for more than one year upon a 
presumed agreement to subject that fund to 
maintenance. Brodie v. Barry, 2 Ves. & B. 36. 

4. Real Estate. 
a. Generally. 

Eights of Husband.]— The freehold and in- 
heritance of the wife is subject to other rules 
! and regulations than the personal property of the 
I wife ; for the husband by the marriage does not 
1 become absolute proprietor of the inheritance, 
but as tbe governor of the family is so far master 
of it as to receive the profits of it during the 
wife’s life, but has no power to make an abso- 
lute sale of it without her consent — Bacon, 
Abridg. B. & F. C. 

If a man marries a woman seised in fee he 
gains a freehold in right of his wife. — Co. Litt. 
351a. 

The husband alone is entitled to the rents and 
profits of the wife’s real estate during coverture, 
and only his receipt is a valid discharge. There- 
fore, if a tenant, even not having notice of the 
coverture, pay to the wife after marriage the 
rents i-eserved upon a lease made by the wife 
while sole, he shall paj?" them again. Tracey v. 
Button, Palm. 206 ; S. (I, Cro. Jac. 617 ; DoeA, 
Leicester v. Briggs, 1 Taunt. 367. 

I The husband takes an interest in lands belong- 
; ing to his wife in fee-simple, which he may con- 
, vey to another for the joint lives of himself and 
, his wife, and such interest passes by the deed of 
, the husband alone. Robertson wWorris, 11 Q. B. 
I 917 ; 17 L. J., Q. B. 201 ; 12 Jur. 550. 

, Title Beeds.] — The husband is entitled to the 
, custexly of his wife’s title <leeds during marriage, 
] but he cannot transfer the right to them by 
1 assigning the rents. Pyatt, In re, Boyers, Ex 
'■parte, 2(1 Ch. D. 31 ; 51 L. T. 177; 32 W. K. 

I 737. 

i And sec Curtesy, infra, col. 1222. 

i b. Contacts and Specific Performance. 

Agreement by Feme relative to Estate not 
' Binding.]— Feme, though an infant, can in no 
case be bound by contract relative to her estate, 
and though made between herself, husband, and 
her father during her coverture. Stamper v. 
Barker, 5 Madd. 157. 

A feme covert, one of several devisees in trust 
for sale, cannot bind herself to convey the estate, 
and a bill by the purchaser to enforce specific 
performance of a contract by such trustees was 
dismissed. A very v. Gr/j^n, L. R. 6 Eq. 606. 

Husband and wife agreed in writing to sell 
the wife’s equitable estate in fee to A., and 
subsequently conveyed the same estate by deed 
duly acknowledged to B., a purchaser for value 
without actual notice. A, w^as tenant in posses- 
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sion, and no inquiry was made as to any claim 
on his part by B. : — Held, that as an agreement 
by husband and wife to sell the wife’s fee could 
not be specifically performed in equity, A. took 
no interest under his agreement, and the convey- 
ance to B. was good. Wilklmoii v. Castle^ 37 L. 
J., Ch. 467; 18 L. T. 100.; 16 W, E. 501. 
Affirmed 39 L. J./Ch. 843 ; L. R. 5 Ch. 534 ; 18 
W. R. 586. 

Held, also, that as A. knew that he was con- 
tracting to purchase the wife’s estate, he took 
nothing under the agreement, and could not even 
compel the husband to convey his interest and 
receive an abated price. Ib, 

A wife may, by a deed duly acknowledged, to 
which hpr husband is a party, acquire a"^power 
to dispose by will of her real, estates, whether in 
possession or in reversion. Pride v. Buhb, 41 
L. J., Ch. 105 ; L. R. 7 Ch. 64 ; 25 L. T. 890 ; 
20W. R. 220. 


Voidable Agreement by Female Infant to 

Settle — Befeating.] — Though a female infant is 
not bound by an agreement on marriage to settle 
her, real estate, if she does not, when, of age, 
choose to accede to it, her husband would not be 
permitted to aid her in defeating, nor is her act, 
during coverture, eifectual. Milner v. Ilareioood 
(^Lord^, 18 Ves. 275. 


property to J., a married woman, and a legacy of 
1,0002. and an annuity of 1002. to the plaintifi, 
and by a will made in 1858 she revoked the former 
will, and left all her property to the plaintiff. 
On her death the plaintiff entered into possession 
of the property, and commenced a suit against 
.the heir-at-law*of the wife in the court of probate 
to establish the second will. By a compromise 
made in the suit, and signed by J.’s husband for 
himself and wife, and by J.’s solicitor on her 
behalf, the plaintiff' agreed to give up the pro- 
perty, and all benefit under either will, on the 
terms of being paid 15,0002. out of the estate. 
The plaintiff gave up the estate, and helped to 
establish the will of 1838. J. and her husband 
then refused to pay the 15,0002. On a bill filed 
by the plaintiff against J. and her husband for 
specific performance of the contract: — Held, 
that as the plaintiff was aware that J. was a 
married Avoman at the time he made the con- 
tract, her estate was not bound. JSlcholl v. 
Jones, 36 L. J., Oh. 554 ; L. R. 3 Eq. 696 ; 15 
L. T. 383 ; 15 W. R. 393. 


Improvident Valuation.]— Though a per- 
son may agree to sell at a price to be fixed by 
an award, and though the award can only be im- 
peached for fraud or gross mistake, yet, upon 
such an agreement, Avhere some of the persons to 
be bound were married women, and one of them 
had not executed, the court refused a specific 
performance, leaving plaintiff to law. Emery v. 
Wase, 5 Ves. 846. 

On appeal, his honour’s decree Avas affirmed, 
on the ground that the evidence did not prove as 
satisfactorily as it ought (especially in the case 
of married women) that the valuation was made 
with due attention and care. S. 0., 8 Yes. 505. 


Authority to Sell by Auction— Sale by 

Private Contract.] — Baron and feme having joint 
power to sell an estate of the wife’s give authority 
to an agent to sell by auction ; he sells by private 
contract for more than the price they required ; 
the buyer cannot compel specific performance. 
Husband deli vering his wife’s compliments in a 
letter to the agent, is no proof of her joining in 
giving authority to agent. Daniel v. Adams, 
Ambi. 495. 


Power to Appoint — Sale.] — Husband and 

Avife having joint poAver to appoint by formal 
deed over Avife’s estate, agree in Avriting to sell 
it. Specific performance refused, as agreement 
was not binding on married woman. Martin v, 
Mitebeld, 2 Jac" & Walk. 425. 

Serable, under contract by husband and wife 
for sale of Avife’s estate, court Avould not decree 
husband to procure her to join. Id. 525. 


Agreement for Partition by Husband.] — The 

husbands of two co-heiresses by mutual agreement 
made a partition between themselves and the 
heir of their respective Avives ; after death of 
both husbands, on bill against one of the Avidows, 
to confirm the division : — Held, that she was not 
bound by her husband’s agreement ; for the 
agreement of husbands cannot bind the inheri- 
tance of the wives. Ireland v. Eittle, 1 Atk. 
542. 


Personal Decree against Wife.] — The 

court Avill not make a personal decree on the 
wdfe, Avhere husband and Avife jointly agree to 
convey ; but the husband Avas decreed to conve^q 
and to procure his wife to join or to refund the 
money received. SedgwieJt y. Hargrave, 2 Ves. 
57. 


Agreement for Sale by Wife.] — An estate 


For Sale.] — An agreement by the husband 

to sell his wife’s estate shall not bind her, or be 
carried into execution without her consent. 
Eryan'Y. Woolley, 1 Bro. P. C. 184. 


Specific Performance at Suit of Husband and 
Wife.]— Husband and Avife may maintain a suit 
for specific performance of an agreement by 
them Avith a third party, for the sale to him of 
lands whereof he is seised in right of the Avife. 
Eennelly v. Andersu7i, 1 Ir. Ch. R. 706. 


was devised to a feme covert for her separate use. 
She entered into a contract for sale and died, 
haAung devised the estate to her husband, who 
sued for a specific performance. The purchaser 
objected that the feme covert had neither power 
to enter into a contract nor to devise the estate. 
The court declined to compel a specific perform- 
ance in the absence of the heir. Harris v. Mott, 
14 Beav. 169 ; 15 Jur. 978. 


Wife joining in Fine — Revocation. ]— Where 
feme covert joins with husband in fine, she 
cannot recall it after five years. Anon., Cary, 5. 


Against Married Woman.] — The court 

will not make a peremptory order upon a married 
woman to execute a conveyance of an estate not 
settled to her separate use. Jordan v. Jones, 2 
Ph. 170. 


Purchaser Cognisant of Coverture.] — The 

wife of the plaintiff, by a will made in 1 838, left real 


Wife cannot Change Nature of Property.] — 

Wife not capable of changing the nature of her 
estate because under coverture, and unable to 
contract. Oldam v. Hughes, 2 Atk. 452. 

Where feme covert was entitled to money, 
Avhich Avas articled to be laid out in land, before 
she could alter the property or course of descent, 
the money must be invested in land, and then, 
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she may levy a fine and give it away, or upon 
coming into court and consenting to take the 
money as personal estate, and being examined as 
to such consent, it binds the money articled to 
be laid out in land, as much as a fine at law 
would the land, and she may dispose of it. Ih. 

Agreement to Grant Lease.] — A married 
woman, with the concurrence and in the presence 
of her husband, signed an agreement in writing 
to grant a lease ; at the date of the agreement it 
was believed by all parties that she was entitled 
to two-thirds of the property for her separate 
use, and that the remaining one-third belonged 
to her brother in India, whose concurrence it 
'was represented that she could procure. It 'was 
soon afterwards discovered that the wife was 
entitled to one-fourth only for her separate use ; 
that to another fourth she was entitled abso- 
lutely ; that another fourth had belonged to a 
deceased sister of the wife : and that the remain- 
ing fourth belonged to the brother in India. The 
fourth which belonged to the sister was pur- 
chased by the husband soon after the state of 
the title was discovered. Upon a bill for specific 
performance against husband and wife : — Held, 
that there could be no decree against her in 
personam, and that her agreement did not bind 
the husband as to the interests in the property 
which he had at the date of the agreement, or 
which he afterwards acquired. The court will 
not compel a verulor to give an indemnity, unless 
vendor and purchaser have contracted for it. 
AyleU V. AsltUm, 1 Mvl & C. 105 ; 5 L. J., Ch. 
71. 

Feme sole takes consideration for making 
lease for twenty-one years, and then marries. 
Lessee surrenders old ‘lease and takes another, 
husband dies, wife may oust lessee, and he cannot 
enforce first lease against her. Apop,, Cary, 21. 

Where reversioner upon an estate for life made 
a settlement on herself for life with power for 
her being sole, to make leases for three lives in 
possession : and she and her husband in the 
lifetime of the tenant for life made a lease for 
twenty-one years, habend, from the date : it was 
held, not pursuant to her power ; for by making 
the marriage she ])ut herself under the control of 
her husband. Jp/r/w (M/ryp/p) y. Bucks 
. {Bidie:), 1 Ch. Ca. 17 ; Salk. 276 ; 2 Freem. 168. 

Bifierence between a naked power and a 
power which tiows from an interest. 11). 

Trustee for Sale— Conveyance to Purchaser- 
Concurrence of Husband.]— Eeal estate vested in 
a married woman (married since the commence- 
ment of the Married Women’s Property Act, 
1882) jointly with other persons upon trust for 
sale cannot be etiectually conveyed to a purchaser 
without the concurrence of her husband and a 
separate acknowledgment by her. Ha rJmess and 
AlUopp's Contract, In re, 65 L. J., Ch. 726 ; 
[1896] 2 Ch. 358 ; 71 L. T. 6.52 ; 44 W. E. 683. 

Ignorance of Purchaser as to Vendor’s Title.] 

— A. contracted with B. for the purchase in fee 
of property in ignorance that B. was only entitled 
to an estate pur autre vie, and that C. (B.’s wife) 
was entitled to the remainder in fee on the 
determination of the particular life. B., with 
full knowledge of A.’s contract, took a convey- 
ance from B. & C. of the property, acknowledged 
by C. HO as to pass her interest !~Held, that A. 
was entitled, by way of specific performance, to 
' a conveyance from B. of B.’s interest, with com- 


pensation in respect of C.’s interest, which B. 
was unable to bind or convey without her 
consent. Barnes v. Wood, 38 L. J., Ch. 683 ; 
L. E. 8 Eq. 424 ; 21 L. T. 227 ; 17 W. E. 1080. 

Widow Eefusing to Convey Life Estate — 
Specific Performance.] — A husband agreed to sell 
property which was settled as he and his 'v^dfe 
should jointly appoint, and in default of appoint- 
ment to ‘the use of trustees during the life of the 
wife for her separate use, with remainder to the 
husband in fee. The purchase-money was 
invested in consols and paid to the trustees of 
the settlement. On the death of the husband 
before completion the wife refused to convey 
her life interest : — Held, that the purchaser 
■WRS entitled, by way of specific performance,., 
to a conveyance of the property subject to the 
widow’s life interest, with compensation in 
respect of such interest out of the husband’s 
personal estate, and that he was entitled to a 
lien of the consols in the hands of the trustees 
'for such compensation. Barker v. Cox, 25 
W. E. 138. 

Married Woman instituting Suit — Founding 
Jurisdiction.] — A married woman having insti- 
tuted a suit and obtained a decree for specific 
performance of a contract entered into by her 
husband for the settlement of her estate cannot 
afterwards repudiate the contract ; for by 
instituting the suit she gives the court juris- 
diction to bind her interests, and it is no objec- 
tion that this has not been done by deed,, 
acknowledged under the 3 & 4 Will. 4, c. 74. 
Barrow v. Barroto, 4 Kay & J, 409; 27 L. J., 
Ch. 678 ; 4 Jur. (N.S.) 1049 ; 6 W. K. 714. 

Attorney to Alienate Lands.] — Husband and 
wife cannot, either jointly or severally, appoint 
an attorney to alienate the wife’s lands. Graham 
V. Jackson^ 6 Q. B. 811 ; 14 L. J., Q. B. 129 ; 9 
.Jur. 275. 

A power of attorney by husband and wife, 
severally and respectively appointing an attorney 
to surrender the wife’s customary tenement into 
the lord’s hands is a nullity. Ih. 

Devise to Convey to Husband after Wife’s 
Death.] — A devise of real estate to trustees for 
an unmarried woman for life for her separate 
use, and after her death lo convey to her husband, 
with a gift over in the event of her dying un- 
married, vests the remainder in fee in the first 
person she may marry ; and a title accruing 
under such a devise will be forced on an un- 
willing purchaser. Badford v. Willis, 41 L. J., 
Ch. 19 ; L. E. 7 Ch. 7 ; 25 L. T. 720. 

Letting Wife’s Lands.) — By a marriage settle- 
ment real estates were conv*eyed to trustees, to 
permit the wife to receive the rents to her sole 
use independently of her husband. After the 
marriage, the husband let the premises to tenants, 
speaking of them as property in which his wife 
was interested. The wife ‘received the rents, 
during her life -Held, that it was a question 
of fact in what character the husband let the 
premises, whether as agent for the trustees, or as 
dealing with his wife’s property, and that after 
the death of the wife the tenants were not 
estopped from denying that the husband had 
any interest unless it w-as found that he let in his 
own name. Howe y. Saarrott, 4 H. & N. 723 * 
28 L. J., Ex. 325. 
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— Action for Trespass.] — To a declaration 
containing counts for trespass to land, con- 
version of goods, and assault, 'the defendant 
pleaded ecpiitable pleas, raising substantially the 
same defence to each count, viz., that M., the 
plaintiff’s wife, was seised of lands, that she 
afterwards married the plaintiff, w’hereby her 
estate became vested in her and the plaintiff, 
that afterwards by deed duly acknowledged the 
plaintiff and M. conveyed to E.. his heirs and 
assigns, to hold during the life of M., to the use 
of M. and her assigns, to the intent that she and 
they should receive the rents and profits for her 
separate use, independently of her husband ; that 
afterwards M. demised to the defendant, and 
that the acts complained of in the declaration 
were respectively the defendant’s entry upon the 
lands demised, his taking the crop's and his 
removing the plaintiff froni the premises on the' 
plaintiff’s disturbing him in his possession : — 
Held, that these were good pleas, because the 
lands having been settled to the wife’s separate 
use, and she having demised to the defendant, a 
court of equity would grant an injunction to 
prevent the plaintiff from disturbing the defen- 
dant in his quiet possession ; and that as to the 
count for assault as well as the counts in trespass 
and trover, an injunction to restrain proceedings 
would be granted, such an injunction being 
necessary for the complete protection of the 
occupation, of the wife’s separate estate. Allen 
V. Walker, 89 L. J., Ex. 153 ; L. R. 5 Ex. 187 ; 
22 L. T. 610. 


Assignee of Husband and Wife — Survivorship 
of Wife — ^Action for Waste.]— Devise to A. and 
his wife to hold for their joint lives, and to the 
survivor for his or her life. The husband during 
the joint lives assigned, and the assignee com- 
mitted waste : — Held, that the wife (who sur- 
vived) could not maintain an action for Avaste, 
she having only a contingent remainder at the 
time of the waste done. Baeon v. Smith, 4 P. & 
D. 651 ; 1 Q. B, 345 ; 10 L. J.. Q. B. Ill) ; 5 Jur. 
549. 


Settlement — Trees Cut down by Order of 
Husband.] — Lands, together with the Avoods, 
were conveyed under a marriage settlement to 

A. and B., their heirs and assigns, during the 
life of W., in trust to pay the rents and profits as 
W. should appoint during her life ; and, after 
her decease, to the use of such child or children 
of the marriage, and in such shares as W. 
should appoint ; and, for want of appoint- 
ment, to the use of the children, equally, and the 
heirs of their bodies, Avith cross -remainders ; 
and, in default of such issue, to the use of the 
right heirs of W. for eAmr : — Held, that A. and 

B, could not maintain trover against a stranger, 
for certain trees which had been cut doAvn by 
order of the husband of W., and. carried aAAmyby 
the stranger. Blaker y. Ansoomhe, 1 H. R. 25. 


Husband Tenant by Curtesy — Wife must 
concur.] — ^Where a husband is but tenant by the 
curtesy of his wife’s estate, he cannot affect that 
estate without her joining. Ineledon v. Nortli- 
eote, $ Atk. 436. See Curtesy, infra, col. 1227. 


c. Sale of Wife’s Property. 


Sale of Wife’s Estate.]— A husband and wife 
agreed in writing to sell the wife’s estate in fee 
to A,, and subsequently duly conveyed the estate 


to B. ; — Held,- that, as A. kneAv that he was con- 
tracting to purchase the Avife’s estate, he took 
nothing under the agreement, and could not 
even compel the husband ,to convey his interest 
and receiAm an abated price. Wilklnmn v. 
Castle, 39 L. J., Ch. 843 ; L. E. 5 Ch. 534 ; 18 
W. R. 586. 

And see Fines and Recoveries. 


5. Wife’s Chattels. 


Husband’s Rights in.] — Marriage is an abso- 
lute gift to the husband of all chattels personal 
in possession in her OAvn right, Avhether the 
husband survive the AA'ife or no. — Go. Litt. 351b. 

Money ordered to be paid to the husband in 
right of his wife is a vested, interest in him. 
Heygate v. Annedy, 3 Bro. C. C. 362. 

A husband is entitled to the personal property 
of his Avife, Avhich she has acquired by liAUiig 
apart from him in adultery. Aqar v. Blethyn, 
2 C. M. A R. 699 ; 1 Tyr. A G. 160 ; 5 L. J., Ex. 
86 . 

The property in v’earing apparel bought for 
herself by a Avife living Avitli her liusbancl out of 
money settled to her separate use before mar- 
riage, and paid to her by the trustees of the 
settlement, vests by law in the husband, and it 
is liable to be taken in execution for his debts. 
Camne v. Briee, 7 M. & W. 183 ; 8 D. P. C. 884 ; 
10 L. J., Ex. 28. 

N., in a marriage settlement, reciting that 1., 
his intended wife, was possessed of goods, and 
that it had been agreed that, in case she survived 
him, she should have the goods and such articles 
as might be bought in lieu thereof for her own 
use, and, in case she should die before him, that 
she might dispose of the goods, covenanted with 
trustees that he Avould not dispose of the goods 
Avithout the consent of 1. ; that he Avoiikl pur- 
chase ncAv articles in lieu of those Avhich might 
he Avorn out or disposed of ; that if she survived 
him she should have the goods for her own use, 
and if he survived her she should dispose of tliem 
subject to his life interest, No assignment of 
the goods Avas made to the trustees. N. and I, 
separated after their marriage, and I. demised 
the goods to F. as a yearly tenant : — Held, first, 
that the goods Avere, notAvithstanding the settle- 
ment, the property of N., and might be seized 
under a fi. fa. against him ; but, secondly that 
they could not be seized for his debt during the 
continuance of the demise to F. Izod a\ Lanih, 
IG. &J. 3.5. 

Money received by a married woman out of the 
proceeds of her husband’s business, or saved by 
her out of moneys given to her by him for house- 
hold purposes, dress, or the like, and invested by 
her in her own name, belongs to her husband. 
Barrack v. MBiUloch, 3 Kay & J. 110. 

A husband and Avife lived separate from each 
other. At the death of the Avif e she was possessed 
of cash and bank notes arisen from property 
settled to her separate use : — Held, that the hus- 
band Avas entitled to them in his marital right. 
Maloney v. Kennedy, 10 Sim. 254. 


Trading hy Wife,] — A married woman 

carrying on trade without tire interference of hei’ 
husband, who resided in *a different part of the 
kingdom, advanced money to the plaintiff for the 
purchase of a share in a lottery, upon an agree- 
ment with him, that half should be considered a 
loan to him, and that they should be jointly con- 
cerned in the adventure : — Held, that the wife’s 
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money teing that of the husband, the produce i the death of A., to hold the same to B. and her 
^ ® -Pri-p Hai’ cmH i-.hAir nwn nroTiftT nse 


of the lottery prize belonged to him also ; the heirs to and for her and their own proper nse 
... A’P fViA riri CT A •orAfi riiH- f Ar AVer ” i the marriase took place. A snr- 


plaintiffs bill for a moiety of the prize was dis- for ever”; the marriage took place. A snr- 
missed. Zamphirv. Creed, S'Ves. 599. viyed B. and died without issue, mtes^ 

TstTif VioTfincr 0111*) fljCllTLlTllstr£ltiOIl tO B. 


And> see cols. 1027, 1115. 

When Derived from Separate Estate.] 


without having taken out administration to B. 
his wife ; the term upon the death of A. goes to 
his administrator, and not to the administrator 


Money saved by a wife out of the income of her of B. Doe d. Roberts v. Polgrean^ l H. Bl. 535. 


separate estate, and invested, belongs to her. 
Barra ch v. 2I'Cvllock, 3 Kay & J. 110. 


Wife Marrying an Alien.]— Wife, being pos- 


”rsucti=m’e»y^^^ sessed of termfor years and having married an 

husband for her, upon its being impeached by f V 7)« ^1/ q^Mnd 1 04 ^ 

his creditors after his death Held, that the term, neolalde v. Zuffoy, 9 Mod. 104. 


onus was upon her to prove that the moneys were Lease hy Trinity House.]— A lease by the cor- 

t he savings of her separate estate. Ib. poration of the Trinity House of a lighthouse, 

She proved that they were saved out of rents .|.Qpg thereof, is a chattel real, and 

of furnished houses, which were settled to her ^j^grefore a husband may assign his wife’s interest 


separate use ; — Held, that threw back upon the a lease. Construction of the twenty-third 

creditors the onus of proving that the furniture twenty-sixth sections of 6 & 7 Will. 4^ c. 79, 
belonged to the husband, and, also what part of enabling the Trinity House Corporation to pur- 
the rents was to he attributed to the furniture, ^^pase lighthouses. Ellison^ Ex ^(jurte, Trinity 


lb. .sre col. 1024. 

Paraphernalia, as to .] — See col. 1262. 

Foreign Spouses acquiring an English Domicil, 


House Curporatlon Act^ In re, 2 Y. & Coll. 528 ; 
7 L. J., Ex. Eq. 49 ; 1 Jur. 283. 


Merger.] — A trust term is not merged in equity 


'to.l— See Be Mcoh. In re, Be Hieols v. by the marriage of the trustee to a woman en- 
rlkr, 67 L. J., Ch. 274 ; [1898] 1 Ch. 403. titled to the freehold. T/ior7i v. Aewman, 3 


Swan. 603. 


6. Chattels Beal. 


Lessee of Lands Let by Husband and Wife- 


Husband may dispose of— During Wife’s life.] Arrears of Bent.] — A husband cannot maintain an 
—Husband may forfeit or dispose of his wife’s action against a lessee for arrears of rent, accru- 
chattel real during her life ; if he does not it ing after the death of his wife, on a lease of her 
survives to her ; if he survives it goes absolutely land by himself and his wife, under a seal, during 
to him. Moody v. Matthews, 7 Yes. 183. coverture, and in which the lessee covenanted 

A wife’s term may he disposed of or forfeited with the husband and wife and the heirs of the 
by her husband, or taken in execution for his wife for the payment of rent. Hill v. Saunders, 
debt ; but if not, it survives against his repre- 2 Bing. 112 ; 9* Moore, 238 ; 1 Car. & P.80. S. C, 
sentative. Wildman v, Wildman, 9 Yes. 177 ; 7 Qn error), 7 B.k, R. 1 7 ; 4 B. & C. 529 ; 28 R. R. 375. 


E. R. 153. If such a lease is made according to the pro- 

_ Reversionary Interest.]-A husband may ■ it continues during 

.acycxoAvxa j o v ,• 1 thc temi, Botwithstaiiding thc death of the Wife 
ke a valid assignment of his wife s re\ ersionai} .itUnncrh Viat hAir is A.ntitlAd to the rAnt he 


maxea eanuu^sigxu^ and although her heir is entitled to the rent he 

interest m leasehold property but secus, it the * . 

Af A -niti-iiA thnf. it, AnuTint hv Tins, caniiot enter or eject. Ib. 


interest is of such a nature that it cannot by pos- ^ 

sibility vest in the wife in possession during the Reversionary Interest in Leasehold Property.] 


coverture. Buberley v. Bay, 16 Beav. 33. 


Agreement for Lease a Reduction into Posses- secus, if the interest is of such a nature that 
An agreement hy a husband for a lease . , ny nossibilitv vest in the wife in nos- 


— A husband may make a valid assignment of bis 
wife’s reversionary interest in leasehold property ; 


of the chattel real of the wife is in equity a reduc- 


tion into possession, and binding on the wife sur- Beav. 33. 


it cannot hy possibility vest in the wife in pos- 
session during the coverture. B^Lberley v. Bay, 


A wife’s leaseholds were, on her marriage, 


of the hmhwpid.. Bonegani v. Hilntm, Ir R. 3 Eq. Bmited to her absolutely in the event of her sur 


441. And see Stead v. Cragh, 9 Mod. 43. 


viving her husband, but without any trust for 


Copyhold Term— Death of Wife.]— If wife, her separate use Held, that he could not, 


during the coverture, dispose of this contingent 


tenant of term in copyhold, dies before expiration, during tne coverture, cusp 
husband continues in without new admission or reversionary interest. Ib. 
fine. Bath (JSjW) v. Alney, Dick, 263. S.ttlemaiits.l-A 


Secret Settlements.] — A voluntary settlement 


Death of Wife.] — A wife entitled to a term, made after marriage, but without actual fraud, 


subject to a life estate therein, predeceased her whereby a chattel interest of the wife’s was con- 
husband during the subsistence of the life estate ; veyed in trust to the husband and wife for their 
—Held, that it was not necessary for the husband joint lives and the life of the survivor, remainder 
to take out letters of administration to her in to the wife’s son by a former marriage, is not 


order to complete his title to the leaseholds, avoided under 27 Eliz. c. 4, by a mortgage made 
Bellamy, In re, Elder v. Pearsim, 53 L. J,, Ch. by the wife after the death of her husband. Boe 


174 ; 25 Ch. D. 620 ; 49 L. T. 708 ; 32 'W. R. 358. d. Richards v. Lewis, 11 C. B. 1035 ; 20 L. J., 
On the death of a wife her husband, in the C. P. 177 ; 15 Jur. 512. 


absence of any disposition hy her, becomes en- A secret settlement by a woman, whilst under 


titled jure mariti to her equitable interest in treaty of marriage, though liable to be set aside 
chattels real settled to her separate use. A^wKer in a court of equity, is not necessarily void in a 
V. Ir. R. 9 Eq. 220. court of law. Ib. 

A., being possessed of lands for a term of 999 A., pending a treaty of marriage, between her 

years, previously to his marriage with B. granted and B., without B.’s knowledge made a settlement 
the term to “ B, and her heirs, immediately after of certain leaseholds to herself for life, remainder 
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to C., her son by a former marriage, remainder 
over to D. ; — Held, that this deed was not avoided 
by the marriage, under 27 Eliz. c. 4, the husband 
not taking as a purchaser. Ib. 

On Mkrrying Administratrix.] — A husband 
who marries a feme administratrix may surrender 
or dispose of a term which she has in that right. 
TJmistout d, Levlck v. Cojypm^ 2 W. Bl. 801 ; 3 
Wils. 277. 

7. Choses in Action. 

a. G-enerally. 

What are.] — A chose in action is a right to be 
asserted or property reducible into possession 
either by action at law or suit in equity. Lang- \ 
ham V. Lpamy, 3 Ves. 469 ; Wins. Exors. 9th ed. 
693. 

Title of Husband.] — Marriage is only a quali- 
fied gift to the husband of his wife’s choses in 
action, viz., upon condition that he reduces them 
into possession during its continuance — Go. Litt. 
351b. Osborn v. Morgan^ 9 Ha. 432 ; Meet v. 
Perring.^ 38 L. J., Q. B. 257 ; L. K., 4 Q. B. 500 ; 
20 L. T. 814. 

General Probate of Will of Married Woman.] 

— A woman married before the Married Women’s 
Property Act, 1882, 'vvho wms entitled to choses 
in action, but had no separate property, nor 
any property of which she could dispose by 
will, made without the assent of her husband, 
a w’ill, by which she appointed executors, 
and gave all her property aivay from her 
husband. After her death probate of her will, 
which, pursuant to the Piules of 1887, was in 
general form, was granted to one of the executors. 
The husband brought an action in the chancery 
division against the executor to recover the choses 
in action -Held, by the court below, that the 
action must be dismissed, for that the plaintiff 
suing the executor in the chancery division 
must treat the will as valid, in 'which case he 
had no title, and that his remedy was to apply 
to the probate division to revoke the probate 
and grant him administration of such estate of 
his wife as she could not dispose of by will : — 
But held, by the court of appeal, that the effect 
of the general probate was only to enable the 
executor to get in all the assets of the wife, 
whether she had power to dispose of them by 
will or not, and that it did not affect the bene- 
ficial title to them ; that the husband was bene- 
ficially entitled to the choses in action, that the 
executor was a trustee of them for him, and that 
the husband was entitled to have them trans- 
ferred to him by the executor, subject to the 
same deductions as they would have been subject 
to if the husband had taken out administration 
under the old practice. Smart v. Tranter 59 
L. J., Ch. 363 ; 43 Ch. B. 587 ; 62 L. T. 356 ; 38 
W, E. 530— C. A. 

Funds in Accountant-General’s Hame.] — The 

funds of a married woman, standing in the name 
of the accountant-general to her account, may be 
pledged by her husband. Sinmua v. Pewai\ 3 
Buss. 91. 

Bond given to Husband and Wife.] — If a bond 
is given to husband and wife, administratrix, the 
husband alone may declare on it, as on a bond 
made to himself, Anhentein v. Clarke^ 4 Term 
Ilcp. 616. 


Judgment obtained by Wife before Marriage.] 
— Marriage does not enure as an assignment to 
the husband of a judgment recovered by the wife, 
in Ireland, before the marriage, under 9 Geo. 2, 
c. 5 (Irish), amended by 25 Geo. 2, c. 14 (Irish), 
and made perpetual by 12 Geo. 3, c. 19, s, 3. 
Pltzgerald v. Fitzgerald., 8 0. B. 592 ; 19 L. J., 
C. P. 126 ; 14 Jur. 485. 


b. Heduction into Possession by Husband. 

Stock Vesting in Husband as Trustee.] — 
Stock, the property of a married woman, is not 
reduced into possession so as to be vested in her 
husband by a transfer to him merely as trustee. 
Wall V. Tomlinson, 16 Ves. 418 ; 10 E. E. 212. 
And see Baker v. Hall, 12 Ves. 497; 8 E. E. 
366. 

Carrying over to Joint Account.] — The carry- 
j ing over of a fund in court to the joint account 
of husband and wife after mortgage of fund by 
them is not a reduction into possession by hus- 
band. Prole V. Soady, 37 L. J., Ch, 246 L. E. 

3 Ch. 220 ; 16 W. E. 445. 

Husband never in Position to Assert his Bights 
by Action.] — A fund to which a married woman 
becomes entitled during coverture will not be 
considered as reduced into possession by the hus- 
band, where he has not been at any time in a 
position to assert his rights by action for the 
amount as money had and received to his use. 
Aitohison v. Dixon, 39 L. J. Ch. 705 ; L. E: 10 
Eq. 589 ; 23 L. T. 97; 18 W. E. 989. 

A., the sole surviving trustee and executor of 
G.’s will, appointed E. and liis own solicitor, D., 
as his co-trustees. D., as such trustee, having 
opened an account at a bank in the name of G.’s 
executor, drew a cheque against it in favour of 
A.’s wife, who was entitled to a distributive 
share of G.’s personal estate, and applied it in 
payment of a railway debenture, taken in the 
name of D. and E., as trustees for A.’s wife. A. 
then died, leaving his wife surviving: — Held, 
that the cheque having been drawn in favour of 
his wife, and there never having been a moment 
at which A. could have brought an action for the 
amount of it, there had been no reduction into 
possession by him. Ib, 

A woman entitled to property for her separate 
use was desirous of raising money for the im- 
provement of her estate, while her husband also 
wished to raise money to discharge a debt. They 
accordingly arranged through their solicitor to 
borrow money upon mortgage of the separate 
estate, and upon policies upon the lives of each 
of them respectively. The money was to be 
advanced by instalments, and when the first in- 
stalment was due the husband and wife signed a 
joint authority for the solicitor to receive it for 
them. He received the money, and claimed to 
retain part of it in respect of a separate debt 
due to him as solicitor of the husband : — •Held, 
that in an action by husband and wife the soli- 
citor could not retain the money, or set off 
against it a debt due from the husband, as it was 
received upon the express understanding that it 
was to be held for the husband and wife jointly, 
so that there never was any reduction into pos- 
session on the part of the husband. Jones v. 
Cuthheitson, L. J., Q. B. 221; L. E. 8 Q. B. 
504 ; 28 L. T. 673 ; 21 W. E. 919— Ex. Ch. 

A woman having a sum of money deposited 
with a merchant, and standing in her name, 
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married a man whom she afterwards accom- 
panied on a voyage, and both were drowned at 
the same time. The money w^as transferred by 
the merchant into the names of the husband and 
wife ; but the only direction given to the mer- 
chant by the husband was to keep this property 
separate from his other moneys. The husband 
by his will, after reciting that his wnfe had pre- 
viously to her marriage deposited with the mer- 
chant this money, which was standing in her 
name, disposed of the property as his own: — 
Held, that the husband had done no act to re- 
duce the wife’s money into possession, and that 
it w’ould go to her personal representatives. 
Serntton v. Pattillo., 44: L. J., Ch. 249 ; L. II. 19 
Eq. 369 ; 32 L. T. 140 ; 23 W. R. 379. 

Promissory Note given to Wife,] — The in- 
terest in a promissory note, given to a wife 
during coverture, the consideration for wiiich wms 
money advanced by her during the coverture, 
survives to the wife after the death of her hus- 
band, unless he reduces it into possession in his 
lifetime, Gaten v. Maddey, 6 M. & W. 425 ; 9 
L. J., Ex. 173 ; 3 Jur. 724. 

The plaintiff, who was a widowq vvas entitled, 
under the will of her aunt T., to half of 500Z., 
wiiich had been lent by T. to the defendant, and 
remained in his hands, at interest, during the life 
of T., and during the life of T.’s sister (the plain- 
tiS's mother), w’ho was entitled to the interest of 
it for her life. Under the w^ill of the plaintiff’s 
father she and her sister (the defendant’s wife) 
w^ere each entitled to 200?. ; of this will the de- 
fendant wms executor. T. died in 1847, the 
plaintiff’s father in 1845, and her mother on the 
13th March, 1850, leaving the plaintiff’ and her 
sister surviving her. On the 2nd of March, 1850, 
the defendant gave a bill of exchange to the 
plaintiff’s husband for 242?. 10.y., the amount to 
wiiich the plaintiff w’ould be entitled at her 
mother's death under T.’s will, and in May a 
receipt in full of all demands w%as given to the 
executors of T.’s will by the defendant and his 
wife, and by the plaintiff and her husband. 
After the death of the plaintiff’s husband, the 
defendant obtained possession of the bill of ex- 
change. In 1857, in an interview betw^een 
the plaintiff and defendant, in the presence of 
her attorney, the defendant, being pressed for 
payment, made out an account of the sunis in 
wiiich he w'as indebted to the plaintiff, charging 
himself with interest on money lent ; at the same 
time he said that he wms going to receive money 
from the sale of some property, and he indorsed 
on the above account an authority to his solicitor 
to pay the amount to the plaintiff out of any 
moneys received for him, “ subject to any legal 
claim he might have against the plaintiff”: — 
Held, that as to the 242?., the plaintiff had an 
action in her own right, it not having been re- 
duced into possession by her deceased husband ; 
and that as to the 200?., the defendant was per- 
sonally liable upon an express promise. Tophmn 
V. Moreeraft^ 8 EL & BL 972 ; 4 Jur. (N.S.) 611: 
6 W. II 294. 

A married w'oman, being administratrix, re- 
ceived a sum of money in that character, and 
lent the same to her husband, and took in return 
for it the joint and several promissory note of 
her husband and two other persons payable to 
her with interest : — Held, that although she 
could not have maintained any action upon the 
note during the lifetime of her husband, yet that 
he having died, and it having been given for a 


good consideration, it was a chose in action sur- 
viving to the wife, and that she might maintain 
an action upon it against either of the other 
makers at any time within six years after the 
death of her husband, and recover interest from 
the date of the note. Itiehards v. Illchards., 2 
B. & Ad. 447 ; 9 L. J. (O.S.) K. B. 319. 

Causing Wife to Indorse Note.] ■ — In an 

action by payee against maker of a note, he 
' pleaded, that, wdien the note was made, the 
^ plaintiff was the wdfe of B., and that he elected 
to take the note in his marital right, and caused 
the plaintiff to indorse ; and she, by his authority, 
indorsed the note, and B. delivered it so indorsed 
to F. : and after the note became due, and before 
action, B. died, and the note came to the plain- 
tiff’s possession by delivery from F. : — Held, that 
the plea was bad, as it did not clearly show” such 
a reduction of the note into possession by the 
husband as disentitled the wnfe to sue upon it 
after his death, SmrpeUi7ii v. Atehesu/i, 7 Q, B. 
864 ; 14 L. J., Q. B. 333 ; 9 Jur. 827. 

Shares in joint Names of Husband and Wife.] 

— A wife became in 1866 entitled, on the death 
of an intestate, to a share of his estate. Part of 
her share was paid by the administrator to the 
husband, and in 1867 shares in a joint-stock 
company, which had been appropriated by the 
administrator in respect of the remainder of the 
wife’s share, w^ere, with the assent of the husband 
and wife, transferred into their joint names. In 
May, 1874, the husband deserted the wife, and 
in November, 1874, she obtained from the justices 
a protection order, by wiiich her property and 
earnings acquired since the date of the desertion 
were protected from her husband. In 1876 the 
company resolved upon a voluntary liquidation, 
and the liquidator gave notice to the husband 
and wife that he w^as prepared to refund 900?. 
in respect of the capital of the shares. The 
wife thereupon (suing as a feme sole under the 
protection order) commenced an action against 
the company and the husband, claiming pay- 
ment of the 900?. to her as a feme sole. The 
money w'as paid into court :— Held, that the 
transfer into the joint names did not amount to 
a reduction into possession by the husband, and 
that the wife was entitled to'the 900?. as a feme 
sole under the protection order as being property 
acquired by her after the desertion. McJiolson 
v. Brnry Biiildlmf Edate 6b., 47 L. J., Ch. 192 ; 
7 Ch. D. 48 ; 37 L. T. 459 ; 26 W. R. 76. See 
also Prole v. Soady, 37 L. J., Ch. 246 ; L. R. 3 
Ch. 220; 16 W. R.445. 

Mortgage of Wife’s Chattels Real by Hus- 
band.] — Husband executed moi’tgages of his 
I wife’s equitable chattels real, and died in his 
I wife’s lifetime, without having paid the mort- 
gage money Held, upon the construction of 
the instruments of mortgage, that the transac- 
tions w'ere intended solely as a security to the 
mortgagees for the money lent, and not as a 
reduction of chattels into the husband’s posses- 
sion ; consequently, that the wife, by survivorship, 
was entitled to the equity of redemption. Clarh 
V. Burgh, 2 Coll. 221 : 14 L. J., Ch. 398 ; 9 Jur. 
679. 

Sale by Husband.] — The sale by a husband of 
his wife’s chose in action is a reduction into 
possession by him. The right to avoid such a 
sale, e.g. on the ground of fraud, is in the 
husband, and, though the %vife survives him, 
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passes to his executors, who are the proper per- 
sons to sue after the death of both husband and 
wife, not the wife’s representatives. Widgery 
V. Tepper, 47 L. J., Ch. 550 ; 7 Ch. D. 423 ; 38 
L. T. 434 ; 26 W. K. 546— C. A. 


Joint Eeceipt of Interest on Beht.] — A 

debt secured to a testator by warrant of attorney 
was appropriated by his executor, with the con- 
currence of a legatee and her husband, in satis- 
faction of the former's legacy, which w^as of the 
same amount. The legatee and her husband 
received interest on the debt : — Held, that this 
was not a reduction into possession so as to 
defeat the wife’s equity to a settlement. Ahrtow, 
Ex parte.^ Sdhy, In re., 8 He G. M. &; G. 258 ; 2 
Jur. (n.S.) 479.* 


Appropriation of Wife’s Income does not 
Affect Future Income.] — When a trust for 
accumulation is excessive, and a married woman, 
as one of the next-of-kin, becomes entitled to a 
share of the income during the excess, this 
interest, though lasting for her wdiole life, is not 
of such a nature as to enable her husband to 
assign the future payments to become due 
during his life, but such payments, unless 
actually received by the husband or his assignee, 
will belong to the wife by survivorship. Berm 
V. GTiMth, 18 W. R. 403. 


struck, the husband released A. from all claim 
Held, that the giving of the power of attorney 
to A. did not amount to a reduction into posses- 
sion by the husband, but that the receipt of the 
money by A., and the payment of it into the 
bank to the husband’s credit, did. Boche v. Moclie., 
7 Ir. Eq. R. 436. 


Solicitor Husband Brawing Will,] — B., a 

solicitor, drew the will of R., his father-in-law, 
wdiich bequeathed a share of residue, amounting 
to 45,000k, to B.’s wife, and appointed B. sole 
executor. The will contained no direction that 
this sum should be for the separate use of B.’s 
wife. There was no evidence as to what had 
passed between B. and R. at the time of the 
execution of the will : — Held, that, in the absence 
of evidence, the court could not assume such a 
dereliction of duty on B.’s part in not informing 
R. of the effect of the will, as to make B. a 
trustee for his wife. Blrehall^ In re.iWiUony. 
Birchall, 44 L. T. 243 ; 29 W. R. 461. 


Account at Husband’s Bank.] — A legacy, to 
which a married woman was entitled under a 
will, was paid by the executors by means of a 
cheque for 995k, drawn to the order of the 
husband and wife. The husband and wife 
indorsed the cheque, and then went together to 
the husband’s bankers, when the wife handed 
the cheque to the manager, and, in the presence 
and with the assent of the husband, told the 
manager to open an account in her own sole 
name, and to place to the credit of it 800k, part 
of the 995/., and to credit the residue to the 
husband’s current account. This was done, and. 
the wife afterwards, from time to time, drew 
cheques on the amount in her sole name. The 
husband never interfered with the account. The 
wife drew various cheques, for amounts varying 
from 20/. to 50/., in favour of the husband, for 
the purpose of those sums being employed by 
him in his business. Part of the money was, by 
the wife’s directions, invested by the bankers in 
the purchase of some bonds, they sending her a 
memorandum which stated that tliey held the 
bonds as her property. The husband afterwards 
asked the wife to sign a memorandum charging 
her money and securities with the payment of 
the overdrawn balance of his account with the 
bankers, but she refused to do so : — Held, that 
the legacy had never been reduced into posses- 
sion by the husband. Parker v. Leehmere, 12 
Ch. D. 256 ; 28 W. R. 48. 


Receipt by Agent of Husband and Wife.] — 

The receipt by an agent, appointed by husband 
and wife, of money forming part of the estate of 
an intestate of which the wife is administratrix, 
amounts to a reduction into possession by the 
husband of the wife’s distributive share of the 
money. Barber, In re, Bardier v. Chapman, 
11 Ch. D. 442 ; 40 L. T. 649 ; 27 W. R. 813. 


Administrator of Husband — Rights of.] — 

The administrator of a husband who survives his 
wife, and dies without taking out administration 
of her effects, cannot recover her choses in 
action ; for that purpose administration must be 
taken out to the wdfe. Betts v. KlmpUm, 2 B. & 
Ad. 273 ; 9 L. J. (o.s.) K. B. 192. 


Payment of Bebt to Wife, contracted before 
Marriage.] — The act of the wife in receiving 
during coverture the debt contracted with her 
dum sola operates as a reduction into possession 
of the chose in action, and vests the property in 
the husband. The husband’s knowledge of the 
payment to the wife is only material as evidence 
of his authority for the payment. Rogers v, 
Bolton, 8 L. R. Ir. 69. 


Bouble Administration, when Necessary.] — 

A married woman died intestate, entitled to a 
chose in action. The husband, who survived 
her, did not reduce her property into possession 
during his lifetime, and died intestate, without 
having administered to her effects : — Held, that 
a double administration was necessary to enable 
their only child to possess himself of his mother’s 
property. Harding, In goods of, 41 L. J., 
P. 65 f L. R. 2 P. 394 ; 26 L. T. 668 ; 20 
W. R. 615. 


Payment into Bank to Husband’s Credit.] — 

A sum of money having been bequeathed, to a 
wife, she and her husband joined in giving a 
power of attorney to A. to receive the money. 
A. took out administration as the attorney of 
the wife, and received the money, which he 
lodged at a banker’s to the credit of her husband. 
The wife bequeathed the money by her will, 
which was proved by the husband, and adminis- 
tration, &;g., taken out ])y him. The account 
having been afterwards settled, and the balance 


Transfer by Order in Husband’s Lunacy.] — 

A married woman, who \vas the committee of 
the estate and person of her lunatic husband, 
was entitled to stock, which was standing in 
the name of a trustee for her ; this stock was, 
under an order made in the lunacy, transferred 
into the name of the accountant-general, in the 
matter of the lunacy, and part of it w.as after- 
wards sold out, and applied in payment of costs ; 
the lunatic died, leaving his wife him surviving : 
— Held, that the stock had been reduced into 
the possession of the lunatic, and that the wife 
was not entitled to it by right of survivorship. 

//A 5 Russ. 183. 


Post-nuptial Settlement.] — By a post-nuptial 
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settlement, reciting that a sum of stock, originally 
standing in the name of the wife, had been trans- 
ferred into those of trustees, and that it had been 
agreed that a promissory note for 500Z., given to 
the wife by her brother, should be cancelled, and 
that he should give his bond to the trustees for 
that amount, it w\as witnessed, agreed, and de- 
clared, that the trustees should stand possessed 
of these funds in trust to pay the interest and 
dividends to the husband for life, then to the 
wife for life ; and upon the death of the survivor, 
to transfer the funds to the children of the mar- 
riage, and in case there should be no children, 
then to such persons as the wife should, by 
deed or will, during and mitwithstanding her 
coverture, appoint ; and in default of such 
appointment, to the husband, his executors, 
administrators, and assigns. There w'ere no 
children of the marriage. The wife survived the 
husband Held, that in the event of the death 
of the wife without making a valid appointment, 
the fund w^ould belong to the husband s personal 
representatives, as having been reduced into the 
husband's possession by the settlement. Burn- 
ham V. 2 Coll. 2r)4 ; 0 Jur. 888. See 

S. C., 1 De O. & Sm. ni3. 

Payment to Husband by Trustee of Mortgage.] 
—A w'oman being entitled to two sums, one 
secured by a mortgage in fee to herself, and the ' 
other to a trustee fur her, married. The mort- 
gagors having been applied to, but being unable 
to^^pay the sums, the trustee patl them to the 
husband. The husband died, leaving the mort- 
gages untransferred : — Hekl, that he had reduced 
both sums into possession, lii'ea v. Keith, 11 
Sim. 388 ; 10 L. J., Ch. 43 ; 5 Jur. 20. 

Bequest by Husband to Trustees to Transfer to 
Wife’s Separate Use.] — A married woman being 
entitled under a will to stuck and tu cash, for.m- 
ing part of a residue, her husband w’rote to one of 
the executors, raiuestiiig that the stock should 
be transferred into the names uf certain trustees 
for the wife’s separate use, and that the cash 
should be paid to himself. These requests w'ere 
complied with. 4'hc husband employed part of 
the cash in increasing the amount of stock. He 
afterw'ards became Ijaukriipt ami died : — Held, 
that the stock transferred by the executors wms 
not reduced into possession by the husband, and 
therefore belonged to the wife by survivorship ; 
but that the assignee under the bankruptcy was 
entitled to the increase made by the husband. 
Hyland v. Smith., 1 Myl. A C. 53 ; 5 L. J., Cli. 
186. 

Second Husband.] — ^I'Vhere the first husband of 
a woman entitled to a legacy of 600/., chargeable 
in default of personalty on the testator's real 
estate, verbally agreed with the three devisees of 
the real estate*, to sell the legacy U) them for 2001. 
apiece, but received the consideration from one 
only of the devisees, taking iutei'est on the' 400/. 
due from the twa") others : — Held, that to the ex- 
tent of 400/. this wms not a reduction of the legacy 
into possession, and that to a suit instituted by 
the woman and her second husband, to recover 
what was due on the legacy, the representatives 
of the first husband w’ere not necessary parties. 
Harwood v. Fisher, 1 Y. & Coll. 110 ; 4 L. J., 
Ex. Eq. 10. 

D., the father of 0., after marriage, drew a 
cheque in her favour on his bankers for 10,000/. 
Bankers gave her a promissory note for the 
amount. C.’s husband, E., received 1,000/, upon 


the note, and interest of it up to time of his 
death : — Held, on L.’s death, that C. was entitled 
to the note as a chose in action, and that it was 
not reduced by husband into possession by his 
receiving the 1,000/. and interest. Xash v. Xush, 
2 Madd. 133. 

Legacy Payable out of Eealty — Acceptance of 
Land for Money.] — A married woman, entitled to 
a share in a legacy payable out of real estate, 
wfith the consent of her husband agreed, together 
wfith other parties beneficially interested, to 
accept the lands in lieu of the money. The lands 
W’ere accordingly conveyed by the trustee ot the 
will to a trustee ; and by a subsequent deed de- 
claring the trusts a portion of the lands wms 
limited to the husband and wdfe for their joint 
lives, and to the survivor for life, with remainder 
to such of their children as the husband in his 
lifetime, or the wdfe if she survived him, should 
appoint ; — Held, that the assignment of the lands 
to the trustee did not operate as a reduction into 
possession of the wife’s chose in action, and that 
the lands into which the money wms thereby cou- 
verted w’ere subject to the same uses and trusts 
as the money. Batfley, In re, 16 Ir. Ch. R. 
215. 

Held also, that the modification of the prior 
rights and interests of the husband and wife in 
the lauds formed a sufficient consideration, in the 
deed declaring the trusts, to make it a deed for 
valuable consideration. II). 

Inoperative Mortgage.]— A fund in court be- 
longing to a married w’'oinan residing wfith her 
husband at the Cape of Good Hope was, whilst he 
w'as temporarily in this country, assigned by him 
by w’ay of mortgage. Afterwards, the husband 
and wnfc w'ere divorced by the proper tribunal at 
the Cape. The fund w’as never reduced into 
possession by the husband during the coverture. 
On a petition by the wnfe as feme sole ; — Held, 
that the attempted mortgage was inoperative, 
and that she w^as absolutely entitled to the fund. 
Heath v. Lewin.Joloisnn, Ex parte, 10 Jur. (N.S.) 
1003 ; 11 L. T. 333 ; 13 W. R. 129. 

Interest defeasible on Second Marriage — Con- 
cealment of Marriage.]— A w’idow' w’as entitled 
for life to property, under a wall which contained 
a condition that, should she marry again without 
consent of the trustees, the [)roperfcy should go 
over to her children. She did marry again, and 
until her <leath concealed her marriage from the 
trustees : — Held, that her second husband, w'ho 
knew of the condition in the wdll, wms bound to 
refund that wdiich the trustees had in ignorance 
of her marriage paid to her. Charlton v. Cooiiibes, 
6 Jur. (x.s.) 904; 8 L. T. 653; 11 W. R. 
1038. 

c. Survivorship. 

i. Of Iliisharid. 

Husband cannot Sue till he has Administered.] 

— A husband cannot sue for a wife’s choses in 
action till he has administered. Grosvenor v. 

2 Atk. 180. 

Husband suing after his wife’s death for her 
chose in action must take out administration to 
her. Bourne v. Orofton, 2 Moll. 318. 

A man marries an orphan wdio died under 
twrenty-one, her orphanage part shall not survive 
to the other children, but shall go to the husband. 
Fouke V. Lewen, 1 ’V'ern. 88. 

Where there was a fund in court standing to 
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the separate account of a married woman, w'hose 
tiusband survived her, and died before adminis- 
tering to her estate, the fund was ordered to be 
paid to the wife’s legal personal representative, 
although such representative had not also ob- 
tained administration to the husband’s estate. 
6rutteridge v. StUwell, 1 M}d. cV K. 4S6. 

Aiid^Qt Tm'ner\PCh'une,l Vern. 170; 1 Ch. 
Bep. 242. 

Though a husband died before he took out 
•administration to his wife’s estate, it shall go to 
Ms representatives, for it is vested in him at her 
death ; but had the wife survived, her choses in 
action, not reduced into the husband’s possession, 
wmuld have survived to her. Mliot v. Collier^ 3 
Atk. 526. 

Though ecclesiastical courts are bound by 
statute to grant administration to the next of kin 
•of the wife, yet that does not bind the right of 
the husband in equity. II). 

On a marriage, the father of the wife pur- 
chased 1,000Z. consols, and the same were vested 
in trustees to pay the dividends to the wdfe for 
tier life ; and then trusts were declared for the 
children of the marriage, under which the court 
had decreed; in a former suit, that the only child 
■of the marriage, a daughter, took a vested interest. 
'This daughter married J. M. and died in the life- 
time of the mother, leaving J. M. her surviving. 
J. M. did not take out administration to the 
effects of his deceased wife, and afterwards died : 
— Held, that his executors were entitled to the 
1,000Z. consols, and that the representatives of 
the wife were not entitled. One of J. M.’s ] 
executors, w^ho was a defendant, having colluded 
with the other defendant, the court gave costs 
•against both of t hem. Platt v. M ^ Pong all ^ Tam. 
:.290 ; 9 L. J. (o.s.) Ch. 150. 

And see Cary v. Tayloi% 3 Vern. 302 ; Burnett 
V, Kinaston^ Pre. Ch. 118 ; 2 Vern. 401 ; 2 
Freem. 239. 

Eesiduum — Legacy of Wife not reduced to a 
Certainty.] — Where the residuum of a testator’s 
estate, bequeathed to a feme covert, is not col- 
lected and reduced to a certainty in her lifetime. 
It is not a vested interest, but remains a chose in 
action, and shall go to the administrator of 
the wife. Anihurst v. Selhy, 11 Vin. Abr. 377, 
pi. 8. 

Illegitimacy — Title of Crown.] — By a marriage 
•settlement, a fund, the property of the wife, was 
settled on her and her husband, and their issue, 
and in default of issue, on the wife’s next of kin. 
The wife, who was illegitimate, died without 
issue, and her husband administered to her : — 
Held, that the crown was not entitled to the 
fund, but that it belonged to the husband as ad- 
ministrator to his wife. M/uvJiim y. IlawJihiti, 
7 Sim. 173. 

Promissory Note to Wife dum sola— Pay- 
ment during Cover mre.]— The amount of a pro- 
missory note made to a feme sole was paid to her 
after marriage, but without the authority of her 
husband : — Held, that such payment was no 
answer to an action, brought after her decease by 
her husband as her administrator upon the note : 
—Held, also, that if administration had been 
granted to a stranger, the administrator would 
have been equally entitled to recover. Hart y, 
Stephens (6 Q. B. 937) distinguished. v. 

Bolton^ 8 L. E., Ir. 69. 

A feme sole, payee of a promissory note pay- 
VOL. VII. 


able with interest, marpied, and her husband 
survived her : — Held, first, that the note did not 
become the property of the husband, but passed 
to her administrator, though the husband had 
received the interest during her life, for that he 
did not thereby reduce the chose in action into 
possession. Hirt Y.Sterens, 6 Q. B. 937 ; 14 L. J., 
Q, B. 148 ; 9 Jur. 225. 

ii. Of Wife, 

Money in Trustee’s Hands.] — Money in 
trustee’s hands for a feme covert, shall go to the 
feme, if she survives the baron, and not his 
executors. TtalsdenY. Jflse, 1 Vern, 161. 

Income of Wife’s Property.] — The income of 
: wife’s property being choses in action, and not 
possessed or reduced into possession in the life- 
time of her husband, belongs to the wife by 
survivorship, and not to the representatives of 
the husband or his assignee, Jf^/lkmsan v. 
Ckarlesworth, 10 Beav. 324 ; 16 L. J., Ch. 387 ; 
11 Jur. 644. 

Legacy to Wife.] — If husband dies before 
legacy left to wife is received, it survives to her. 
Brother 010 v. Tlood.^ 2 Comb. 725. 

Where the husband agreed that a legacy to t he 
wife should be set off against a debt due from 
him to the estate, and husband and wife gave a 
joint receipt for the legacy : — Held, on death of 
husband, that as nothing but a release by him or 
payment could be a discharge from tiie wife’s 
claim, she was entitled to be paid it. IlarrU 
son V. Andrews^ 13 Sim. 59.5 ; 13 L. J., Ch. 
243. 

Power— Survival to Wife.]— Where feme sole 
conveys stock to trustees, to use of intended 
husband and self for life, with power to dispose 
of part, this power survives to wife. IJjrner v. 
Bendloes, 9 Mod. 335. 

Equity to a Settlement— Death after Proposal 
for Settlement.] — Notwithstanding an order fora 
proposal for settlement under the equity of 
married woman, by the death of either, while 
resting in proposal the right by survivorship, as 
between the husband and wife, is not affected. 
AInrray v. Elihanli (^Lord'), 10 Ves. 91. And see 
Macaulay v. Phillips^ 4 Ves. 15. 

Eent-eharge.] — Husband, during coverture, 
has a legal remedy by distress for arrears of 
rent-charge devised to wife for life, without first 
making a provision for her, but he cannot convey 
it away, for she may be entitled to it wholly by 
surviving him. Fitzer v. Fitzer^ 2 Atk. 514. 

A woman entitled to a rent-charge, marries, 
and at the husband’s death there are arrears due ; 
they shall go to the wife surviving, notwithstand- 
ing she had a settlement, there being no express 
or implied intention that the husband should oe 
a purchaser of all her fortune. Salwey v. Salwey, 
Ambl.622. 

Specific Property of Wife.] — Specific property 
of wife not reduced into possession on deatii of 
husband, survives to wife as joint tenant. Bechet 
V. Bechet, Dick. 343. 

Eelease of Executors and Sale.]— A married 
I woman was entitled, on attaining twenty-one, to 
, stock under her mother’s will, and the executors 
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of the will transferred the stock to the trustees the time of her marriage in August, 1854 ; but 
of the married woman’s post-nuptial settlement, in October, 1854, this sum was transferred into 
The husband released the executors, and the the name of “ H. W., formerly C., now the wife 
trustees of the settlement afterwards sold out, of J. M. W.” In November, 1854, three days 
and reinvested the stock, paying the dividends before the death of J. M. W., 500Z., part of the 
to the husband for his life -.—Held, a good re- 4,000?. stock, was sold out and the proceeds paid 


auction of the stock into possession by the hus- to him. The produce and some dividends on the 
band. Samilton v. Mills, 29 Beav. 193 ; 3 L. T., stock settled previously to the marriage were in- 
7 ^ 6 . vested on mortgage ; — Held, that although the 

3,500?. stock was not reduced into possession by 
Deposit by Husband to Secure Loan,] — M., J. M. W. in his lifetime, yet the widow having 
having in his possession, in right of his wife, title proved the will, she took the gift therein to her 
deeds, security for a mortgage debt, which was a subject to her fulfilling the terms upon which it 
chose in action of the wife, the interest upon was made, and therefore the gift of the 2,000?* 
which had been paid to him, deposited the deeds, was to be provided for out of the proceeds of the 
by way of equitable mortgage, to secure money 500?. stock and the remaining 3,500?. stock* 


borrowed and interest, and the balance of an Wehl) v. Wehh, 2 Jur. (N.s.) 852. 
account current at his banker’s. He died insol- 
vent, leaving his -wife surviving. Two of his Legacy Presumed Eeceived.] — A testator 
creditors paid off the debts of the equitable devised lands to his widow for life, with re* 
mortgage, and claimed to be entitled to the mainder to a nephew in tail, charged with pay- 
moneys due on the title deeds : — Held, that as ment of a legacy to a niece at the widow’s death* 
neither M. nor the mortgagee by deposit had in After his death the niece married, and the father 
his lifetime enforced the wife’s security, her advanced to her husband the amount of the- 
right by survivorship had not been barred, legacy, taking from the husband an assignment 
Michelmore Mndge, 2 Griff. 183 ; 29 L. J., Ch. of it. The tenant in tail in remainder of the 
609 ; 6 Jur. (is.s.) 770 ; 8 W. K. 429. land charged became the residuary legatee and 

executor of the father, and paid the father’s 
Acknowledgment by Executors to Husband of debts and legacies to an amount greater than 
Wife and Legacy.] — H. died in 1811, having that of the father’s personal estate. Upon the 
bequeathed a legacy to a woman who afterwards widow afterwards dying; — Held, that the son 
married the plaintiff. In December, 1825, the must be considered to have been beneficially 
two executors of H. gave the plaintiff a written entitled both to the legacy and the land charged 
acknowledgment whereby they separately and with it, and must be presumed to have received 
jointly acknowledged that they owed the plain- the legacy, and that it was thus so reduced into- 
tift’ 15U?. for the legacy and 50?. for interest. In possession that the niece was not entitled to a 
1835, the plaintiff’s wife died : — Held, that a settlement out of it. Allday v. Fletcher, 1 
whether the written memorandum amounted to De G. & J., 82 ; 26 L. J., Ch. Sio ; 3 Jur. (N.S.) 
an admission of assets or not, it gave the plain- 422 ; 5 W. E. 684. 

tiff no right of action, that unless equivalent to Held, also, that the result would be the same 
an admission of assets it did not create a personal whether the assignment to the niece’s father was 
demand against the defendants enforceable in a absolute or by way of mortgage only. Ih. 
court of equity, and that it had not the effect of 

barring or prejudicing the right of the plaintiff’s Money awarded to Husband in right of Wife.] 
wife in the legacy, or his title in right of his wife — A sum of money awarded to the husband, , 
as a legatee. Holland v. Clarlt, 1 T. & Coll, which he is entitled to in right of his wife, will 


C. C. 151. 

Fulfilment of Condition by Wife.] — J. M. W., 

after appointing his wife and a cousin executrix 


go to his executor and will not survive to his- 
wife. Oglander v. Baston, 1 Yern. 396, 

Note given to Wife.] — A note given to the wife, 


and executor of his will, gave to his wife all such in the husband’s lifetime, for money, is part of 
moneys, &:c., as he was entitled to by virtue of the husband’s assets. Ilodqes v. Beverley, Bunb* 


his intermarriage with her, for her absolute use ; 
but if he should die leaving a child or children 
by his wife living at his decease, or born in due 


"Yoluntary Assignment by Husband.' 


time afterwards, then he gave to his executor tary assignment by husband of a fund in court, 
2,000?., to be taken and received by him out of belonging to the wife, will not bar her right by 
the moneys so acquired by his marriage, upon survivorship. Johnson v. Johnson, 1 Jac. &. 
trust to invest the same for the benefit of such Walk. 472. And see col. 1185. 
child or children as in the will mentioned, 

J. M. W. gave all the rest of his real and personal Pro tanto Disposition by Husband.] — Intestate 
estate to his son J. W. for his own use ; but in left three sisters, his personal estate being agreed 
case he should die under twenty-one without to be divided into thirds : two mortgages, one in 
issue, then he gave the same in trust to sell, and fee, the other for a term, for 50?. each, were- 
to ill vesri and to pay one moiety of the interest allotted to the defendant, one of the sisters, 
to his wife while she continued his widow. He Before any assignment her husband borrowed 
died in November, 1854, and his will was proved 200?. from the plaintiff on note, and, as a further 
by his widow alone. J. W. was the only son security, left the two mortgages with him, and 
living at his father’s death, and he died shortly gave his note, promising to assign them, and died, 
afterwards^ an infant, but another son was born On a bill of foreclosure against the mortgagors- 
in July 1855. The wife was before her marriage and the administrator of the husband: — Held,, 
entitled to l UOOO?. stock, 7,000?. of which she in that the husband’s promise to secure an assign,- 
November 18i>3 settled upon herself for life, with ment of the mortgages amounted in equity to a. 
remainders over. The remaining 4,000?. was disposition of them pro tanto, so as to satisfy 
standing in her own name in the bank books at plaintiff’s debt, which being done, they belong 
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to the wife as her choses in action. Bates v. 
Banfh/, 2 Atk. 207. 

Eeversion in Money.] — Where the wife, an 
infant, was entitled to lOOOZ., and to the reversion 
of 2,000Z. on her father’s death, and by her mar- 
riage articles she agreed to assign them to trustees 
upon certain trusts, shortly before she attained 
twenty-one, the executors of the will without any 
direetion from her or her husband transferred 
the l.OOOZ. to the trustees, and the husband after- 
wards died : — -Meld, that the transfer to the 
trustees was a reduction into possession of the 
l.OOOZ., and that it wms bound by the articles ; 
but that the wife wms entitled by survivorship 
to the 2,000Z., subject to her father’s life in- 
terest, Oumiiiujlmm, v. Antrolms, 16 Sim. 436 ; 
13 Jur. 28. 

Promissory Eote.] — A feme sole, payee of a 
promissoiy note payable Avith interest, married, 
and her husband survived her : — Held, first, that 
the note did not become the property of the 
husband, but passed to her administrator, though 
the husband had received the interest during 
her life, for that he did not thereby reduce the 
chose in action into possession. Hart v. 
Stevens, 6 Q, B. 937 ; 14 L. J., Q. B. 148 ; 9 
Jur. 225. 

Statute of Limitations.] — Held, secondly, 

that the payment of such interest in the Avife’s 
lifetime to the husband, Avithin six years before 
action brouglit, must be considered as made to 
him in the character of agent to the Avife, .and 
was an answer to a plea of the Statute of Limi- 
tations. Ih. 

iii. Where Articles or Settlement. 

Where part of Consideration for Settle- 
ment.] — Where choses in action of Avife are part 
of consideration of settlement, they Avill not 
survive to her, unless settlement is inadequate, 
Seys V. Price, 9 Mod. 217. 

Condition of Settlement not Performed.] — 

Foui’ thousand pounds portion is secured by 
articles, Avherein is a proviso that if the husband 
did not within two years settle a jointure he 
should only have the interest for his life. The 
wife dies within the two years, and before any 
settlement made ; the husband not entitled to 
the portion. Vermnclen v. Bead, 1 Yern. 68. 

Intention — Arrears of Rent-charge.] — A 

woman entitled to a rent-charge marries, and at 
the husband’s death there are arrears due ; they 
shall go to the wife surviving, notwithstanding 
she had a settlement, there being no express or 
implied intention that the husband should be a 
purchaser of all her fortune. Salioey v. Salwey, 
Ambl. 692. 

Post-nuptial Settlement — Purchase by Hus- 
band,]— -Husband, by making settlement after 
marriage, considered a purchaser of mortgage of 
wife, though he did not reduce it into possession. 
Sylics V. Meynal, Dick. 368. 

Wife’s Portion— Husband’s Debts.] — Whether 
the Avife’s portion, consisting of choses in action, 
shall, upon the husband’s death, be liable to his 
debts, the husband, before his marriage, having 
made an adequate jointure on his wife. Lister 
Y. 2 Yern. 68. 


The Avife’s portion, though out on bond or 
mortgage, wdiich by law survives to her, shall 
yet, in equity, be subject to the husband’s bond 
debts, to ease the heir, where a settlement is 
made on the Avife ; for that makes the husband a 
purchaser of her fortune: hut if the settlement 
were only in consideration of part, then the re- 
maining part out on bond shall survive to the 
wife, unless there were an express agreement that 
the husband should have it. Cleland v. Cleland, 
Bre. Ch. 63. 

Where a Avife had a chose in action, Avhich Avas 
considered as part of her portion, for which the 
jointure Avas made, and the jointure AA'as adequate ; 
it was decreed upon the husband’s death, it, 
should go to his executor. Warhor/Ws case, 2 
Freem. 282. 

Covenant to Settle Lands in Jointure — Death, 
of Husband.] — Covenant by husband, before; 
marriage, to settle lands in jointure for Avife, and 
other part for the issue of the marriage, her 
fortune to remain in trustees till such settlement 
made ; the husband <l3dng insolvent, Avitlioiit 
performing it, the AAufe’s fortune survives for her 
OAvn benefit, and the issue not entitled to talce it 
from her. PyJte v. Pyke, 1 Yes. 376. 

Legacy from Mother— Lapsed Share of Re- 
sidue.] — Settlement in consideration of marriage 
of the wife's present fortune, and subsequent 
covenants, one of Avhich Avas that tlie mother 
should give to the wife, or any child, equal to 
what was given to the rest. The mother leaves 
lier a legacy, and, by lapse, part of the residue 
comes to her ; AA'ife survives husband : what 
he had riot reduced into possession goes to her 
representatives by survivorship, not to his, there 
lieing no contract to give him a certain right. 
Garforth v. Bradley, 2 Yes. 675. 

Infant Wife — Settlement —Silence as to Per- 
sonal Estate.] — A. marries B., who has an 
estate in land, and a fortune in monody : they 
being both infants, an act of paiiiarnent is 
obtained for settling a jointure on the Avife, in 
bar of doAver, provided that the jointure shall 
cease, if the wife, Avlien of age, did not settle her 
land, but nothing said as to the personal estate : 
part of the fortune is a mortgage for 1,300Z., 
taken in a trustee's name. The Avife, when she 
came of age, settled her own land, and after- 
Avards the husband dies : decreed, the mortgage 
to the executors of A., and that it should not 
survive to his Avife as a chose in action. Blois v. 
Hereford {yiseonnf), 2 Yern. 501. 

Claim as Purchaser by Father of Hus- 
band.] — A woman, having 12,(H.)0Z. in possession, 
and 1,2(,)0Z. in the chamber of London on her 
marriage, the husband’s father in consideration 
of this fortune settles 240Z, per annum jointure 
upon her ; the husband dies, and the Avdfe 
. administers to him, and the representatives of 
■ the husband’s father bring a bill for the 1,200L 
• in the chamber of London, the lather being, as 
^ alleged, a purchaser of it by the settlement. Bill 
dismissed, the husband having done notliing to 
alter the property in his lifetime. Biidyard v. 

' iYtfA’iw, Pre. Ch. 209. 

3 Title of Creditors of Husband.]— Where the 
^ wife’s fortune, though the husband made no 
^ settlement on her, shall go to the creditors and 
representatives of the husband, and not to the 
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representatiyes of the wife. Wyndhmi^ 

Pre. Ch, 412 ; Gilb. 98. 

Of Administrator of Husband J — Where 

the wife’s portion, charged by will on certain 
lands, pursuant to a power in settlement, shall 
go to the administrator of the husband, and 
not to the administrator of the wife, though 
the husband and wife are both dead and the 
portion not raised. Meredith v. }\ ynn^ Pre. Ch. 
312 ; ailb. 70. 

* Title of Wife in her own Right over Ad- 
ministratrix.] — A. devises the residuum of her 
personal estate, about 2,000Z., to B., by ^ her 
maiden name (not knowing her to be married), 
most of it being South Sea stock : her husband 
agrees to settle it on two trustees, in trust for 
husband and wife ; and they transfer it to the 
trustees accordingly. There is a deed prepared, 
but not executed, being objected to by the 
husband, as not in pursuance of the agreement ; 
and, by letter, he gives directions to prepare 
another. Before that is done, he dies ; his \yife 
administers : she shall have this South Sea 
stock, Ac., in her own right, and not as an 
administratrix to her husband. Fort v. Fort^ 
Forrest. 171. 

Bond— Husband a Purchaser.]— The husband 
u})on marriage (in consideration, of his wife s 
fortune, computed at 500/.) agrees to yearly 
] payments to her separate use ; that she may 
dispose of 100/. by will, in his lifetime ; that, if 
she survive, he is to leave her 200/., apparel, 
plate, Ac. Part of her fortune was a bond of 
•200/. The husband dies, having made his will, 
and the plaintiff residuary legatee, but had not 
recovered the 200/. due on the bond ; then the 
wife dies : this bond shall go the representati\e 
of the husband, he being a purchaser of it by 
the settlement on her. Adanlf^ v. Cole, Forrest. 
108. 

Subject to Wife’s Disposition.] — A testator 
gave and bequeathed all his personal estate and 
effects to his daughter, the same to be always 
•considered as vested in her, upon her attaining 
twenty-one, and to be subject to her disposition 
thereof ; and the testator further directed that 
in case his daughter should happen to depart 
this life without" attaining twenty-one, or with- 
out disposing by her will of the property 
bequeathed to her, then the same to be subject 
to the disposition by will of his wife. The 
testator’s daughter rnarried under twenty-one, 
and by articles previously to her marriage the 
husband covenanted to settle all the property 
left her by the testator upon his wife and 
himself for life, and then ’ for the benefit of the 
children of the marriage : — Held, that the 
daughter took the property not absolutely but 
for life only, with power to dispose of it by will, 
and that her husband not having reduced it into 
possession the articles were not binding upon 
the wife. Barton v. Barton, 16 Sim. 552 : 
18 L. J,, Ch. 219 ; 13 Jur. 247. 

limitation to Hext-of-Kin of Wife,] — The 
marital right of the husband, as administrator 
by lawq excluded by a limitation to the next- 
of-kin of the wife. Anderson ^. JDaiosonyl^ 
Ves. 5B7. 

Under a limitation in a marriage settlement 
of the wife’s property, in default of her appoint- 


ment, for her next-of-kin or personal representa- 
tive, the husband is not entitled. Bailey v. 
Wright, 18 Ves. 49 ; 1 Swanst. 39 ; 1 Wils. 15. 

d. Assignment by Husband. 

Power of Husband to Assign.]— A man may 
dispose of his wife’s personal chattels by will as 
he pleases, but not of her chattels real or choses 
in action, unless he has done some act to reduce 
them into his possession; for those, upon his 
death, shall survive to her ; but if he survives, 
they shall be his own to all intents. Sharg) v. 
Poale, 4 Co. Rep. 51. 

Bo with respect to debts due to the wife before 
marriage, and which were not got in during the 
joint lives of the husband and wife ; and so like- 
wise it will be with regard to her paraphernalia. 
Graham V. Londonderry {Lord), 3 Atk. 393. 

A man possessed of a chose in action in his 
own right may assign it, though without a con- 
sideration. Carteret {Lord) v. Paschal, 3 P. W. 

Baron possessed of a chose in action in right 
of his wife, may assign it for a valuable con- 
sideration. Secus, as' it seems, if there be no 
consideration. Ih. But see Homier v. 3£o7'ton, 
3 Russ. 65 ; 27 R. R. 15 ; Watson v. Dennis, id, 
90. 

For Satisfaction of bona fide Creditors.] 

— Choses in action are assignable by husband for 
satisfaction of bona fide creditors, though no 
settlement be made on wife. Paschal v. Thurs^ 
ton, 2 Bro. P. C. 10. 

A. gave to B., his niece, a legacy of 1,000/. 
while she lived sole ; afterwards, on a treaty of 
marriage with defendant, it was agreed by 
articles, that 700/. of the legacy should be applied 
towards his debts. After marriage, defendant, 
without his wife, assigned the remaining 300/. 
to plaintiffs, his creditors, who brought their bill 
to be paid out of the remaining 300/. Decreed 
an account to be taken, and upon proofs, that 
plaintiffs were real creditors, and that the assign- 
ment was bona fide, the}^ were to have satisfaction 
accordingly, and that the residue of the 300/., if 
any, to be put out for the benefit of the wife. 
Pocey V. Broion, Pre. Ch. 325 ; Gilb. SO 

Release of Wife’s Annuity by Husband.] 

— A single woman being entitled to an annuity 
secured by bond married. Pier husband executed 
a release of the annuity, and died, leaving his 
wife surviving : — Held, that, as he could release 
the security, he could release the annuity, so as 
to bind his wife. Hove v. Beclter, 12 Sim. 465 ; 
11 L. J., Ch.l53 ; 6 Jur. 93. 

Consideration of Natural Love.] — Wife’s 
chose ill action assigned by the husband to un- 
provided child by former wife, natural love, Ac. 
recited as consideration, not good, Bechet v. 
Bechet, Dick. 340. 

Where husband has mere equitable right to 
property of wife, court may impose terms on 
his receiving it. Ih. 

Specific property of wife not reduced into 
possession on death of husband survives to wife 
as joint tenancy. Ih. 

Assignment of Possibility.] — A husband may 
assign a wife’s possibility, if it be for a valuable 
consideration, but he can release her bond with- 
out receiving any part of it. Bates v. Dandy, 2 
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Atk. 208. And see Bemi y. Griffith^ 1% W. R. jruptcv. SaddlngUm v. Kinsman^ 1 Bro, C. C 


Assignees of husband, bankrupt, not entitled 
Power of Advancement.] — Where funds were to legacy vested in wife, but not reduced into 
ttled upon the husband and wife, and the sur- possession before husband’s death. Gayner v. 



settled upon the husband and wife, and the sur- possession before huf 
vivor for life, and afterwards for the children, Willdmon^ Dick. 4:91 
with power for the trustees with the consent of 
the wife to advance part of the fund for the Wife’s Equity to a 
benefit of the children in her lifetime ; after the rin trp <3Pttlpmpnt of j 


Wife’s Equity to a Settlement.] — By the mar- 
riage settlement of a widow, her property was 


death of her husband she married again, and the ag3jgjj0(l two trustees, upon trust to invest 
second husband assigned her life interest, and the dividends to her for life for her 


the trustees afterwards, with the wife’s consent, g^ie and separate use, and after her decease, 
exercised the power of advancement of the upon trust to pay the fund to her daughter by 


children of the first marriage: — Held, that the her first husband, “for her own use and benefit.” 
power was well executed as against the assignee phe daughter’s husband F. H., who was one of 


^ v. Itohertson^ 1 the trustees of the settlement, became bankrupt: 

Coil. 5/0 ; 14 L. J., Ch. 157 ; 9 Jur. 125. — Held, that on the death of the tenant for life 


. the assignee of F. H. was entitled to the fund, 

Bond Conditioned to Pay Wife Annuity.] — A subject to the wife’s equity to a settlement, 
husband having taken a bond conditioned to, pay Kensbigto^i v. Bolland, 2 Myl. & K. 184 ; 3 L. J., 


his wife an annuity by the obligor, the latter Ch. 209. See col. 1118, 
cannot, without the assent of the husband, agree 

•with the wife to discharge himself from future +4 t««. 


payments of the annuity for a certain period, daughfer a portion of 500;, and 

discharging certain debts in his lifetime gives her 300;. for her 


Satisfaction of legacy by Portion.] • 


01 the husband ; but the husband may, notwith- in.-, 

J. x‘ xi 41x1 -x 1 portion m marriage, and four years after dies 

standing, sue for the aiTears of the annuity when I 

due. JJroim v. Be/i.son, 5 East, 331. 


‘ ^ ^ ^ without revoking the will ; the husband is a, 

’ ‘ bankrupt ; the assignees not entitled to the 500?,. 

mi 1 legacy, nor any part thereof. Bishop v. 117/ /t- 

■Though a wife Ch. 541 . 

mrl cnni'iAi'tsi hAr ’ ’ 


-1 rri 1 -4! iuiiacv, uui iiuv uiirt lucicui. JLtisnuu v. »# «((/- 

Salary of Separated Wife.J-Though a wife - j p yy f p^.^^ Ch. 541 . 

lives separate from her husband, and supports her ’ ’ 

children, and earns a salary for her services, yet _ « , ,«■ x -nir 

the party owing it cannot pay her after notice Sole Mortgagee Marrying.] A feme 

from the husband not to di so; and if the sole mortgagee man.es ; hrisband become 
employer pays her such salary, the husband may *'“!'*• dies ; the assignees entitled, m oppo- 
sue him for its amount. Glocer v. Drunj Utm ^ mortgage, beous,, 

Theatre 2 Chit. 117. ^’7 articles before marriage, it was agreed that 

’ * ' mortgage should continue wife’s. But quiere, if 


Dividends of Wifes’ Stock.] — Assignment by 
husband of part of wife’s equitable interest, viz. 
dividends of stock in trust for her, for valuable 
consideration, enforced upon bill of surety for 


, assignees had been parties suing. 
Brander, 1 B. W. 458. 


Husband Taking Benefit of Insolvent Act.]- 


husband, to be indemnified against past and A sum of 1 40?, belonged to a husbpd in right of 
future payments, the assignment extending only his wife. He had taken the benefit of the Insol- 


to 100?, a year out of 260?. The remaining divi- vent Act. The court held, that his assignees 
dends under bill on behalf of wife paid to her, were entitled to no part of the fund. Bode}i v.. 


the husband having after the assignment gone Finney (4 Russ. 428), is considered not binding,. 


abroad without making any provision for her. 
Wrlghty. Moi'ley^ 11 Ves. 21 ; 8 R. R. 69. 


I Outle)\ In /r, 14 Beav. 220 ; 20 L. J., Ch, 504 
15 Jur. 911. 


Legacy — No Exclusion of Marital Rights. ]- 


Accountant G-eneral.] — The fund of a married A testatrix gave the interest of her residuary 
woman, standing in the name of the accountant- property to her two grand-daughters who were* 


general to her account, may be pledged by her both unmarried at the date of the wiU, and she 


husband. Sansum v. Dewar 3 Russ. 91 ; 5 L. J, 
(o.s.)Ch. 46. 


Portion of Lunatic Wife- 


iuss. 91 ; 5 L. J. directed that the interest should be for and under 
their sole control, the principal to be equally 
divided for the use of their surviving issue, and 
Assignment by that M. W., their mother, should havs no control 


Husband to Creditors.]— The portion of a lunatic whatever over it. One of the grand-daughters, 
was ordered to be paid to the master, and the E, W., married after the death of the testatrix, 


husband was to have it on making a settlement, and her husband became insolvent : — Held, that 
He made no settlement, but assigned it to his the words of the will did not indicate an inten- 


creditors and died without issue ; then the wife tion to exclude the marital control, and that the 
died. Decreed, the creditors of the husband to legacy to E. W. passed to her insolvent husband’s 
have this portion. Nightingale s, Lochnian^ klos. assignees., ‘ Semble, that, if the words had indi- 
231; Fitzg. 148. cated an intention to give the interest of the 

property to the separate use of the grand- 
e. Rights of Trustee in Bantouptoy. daughters, the legacy would still have passed to 

the a-signee of the insolvent husband ; tor a gitt 
Interest of Husband.] — Creditors in bank- to the separate use of an unmarried woman will 
rupt cases are entitled to the interest of the not restrict her right of disposing, in any manner, 


husband in the wife’s chose in action during his of the property given, and, consequently, of 


F'/f-cr V. Fttzer, 2 Atk. 511. 


giving it, if she think fit, by act of marriage, to 


What interests of the wife so vest in the her husband. Massey v. Parker., 2 Myl. K. 
husband as to vest in his assignees upon a bank- 174 ; 4 L. J., Ch. 47. 
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Beposit of Wife’s Certificates — ^Bankruptcy. — 

A bankrupt, -whose wife previous to her marriage 
was entitled to some shares in a gas company, 
which were still standing in her name, deposited 
the certificates with a banking company, for the 
security of advances ; but no notice was given to 
the gas company, until after the act of bank- 
ruptcy : — Held, that the banking company were 
not entitled to those shares, as against the 
creditors of the bankrupt. Sj^encer, Bx parte, 
1 Deac. 468 ; 3 Mont. & Ayr. 697. 

Divorce after Bankruptcy of Husband.] — 

Divorce obtained by wife after husband’s bank- 
ruptcy does not entitle her to whole fund be- 
queathed to her, -v'hich came into possession after 
bankruptcy, though no settlement was made on 
her at marriage, and her husband at that time 
received l,500l. stock -with her. Green v. Otte, 
1 Sim. k S. 250 ; 1 L. J. (o.s.) Ch. 87. 

Arrears of Annuity — Wife Maintained.] — A 

married woman being entitled to an annuity, 
charged on an estate belonging to A., but of 
-which her husband was, as she kne-vv', in receipt 
of the rents under a power of attorney from A., 
made no demand upon A. in respect of the 
annuity for several years. The husband being 
indebtkl to A., in respect of his receipts, becomes 
bankrupt : — Held, that as his -wife had lived with 
her husband, and enjoyed the benefit of his e.K- 
penditure, she had no claim upon A., or his 
estate, in respect of arrears of the annuity. 
Carter v. Andermi, 3 Sim. 370 ; 8 L. J. (o.s.) 
Ch. 91. 8ee also 1 L. J. (o.s.) Ch. 182. 

Apportionment of Dividends.] — The dividends 
of stock standing in the accountant-gcnerars 
name, to which a \v oman was entitled for life at 
the time of her marriage, were ordered to be jjaid 
to her husband during her life, or until further 
order. Some time afterwards the husband de- 
serted his wife, and became bankrupt, having 
previously possessed himself of 2,000L to which 
she was absolutely entitled : — The court ordered 
two-thirds of the dividends to be paid to the wife, 
and the other third to the husband’s assignees. 
Vauqlia7i v. Buck, 1 Sim. (N.S.) 284 : 20 L. J., 
Ch. m ; 15 Jur. 348. 

BTote, under Hand of Husband, Part of Settle- 
ment.] — A note under the hand of a husband 
ought to be looked upon as part of the marriage 
agreement, and consequently as part of the 
settlement and -where the wife would have 
been relieved if she had brought a bill against 
the husband, so she would equally against his 
assignees, who stand in his place. Tyrrell v. 
JIo2)e, 2 Atk. 558. 

Where, by acts before marriage, husband 
made himself in the nature of a trustee for 
the wife, his assignees must be so too. Id. 

m2. 

Creditors’ Deed — Husband refusing to Com- 
plete.] — A lady was, before marriage, entitled to 
a tontine share. After the marriage, upon which 
no .settlement was made, her husband assigned 
all his personal estate to trustees for the benefit 
of his creditors. The trustees sold the share, hut 
the husband refused to complete the transaction 
by putting the requisite indorsement on it ; hut, 
on a bill filed, he was ordered to do so, and to 
pay the costs of the suit. Alexander v. Cana, 1 5 
Jur. 51. 


Accumulating Legacy.] — By will the father- 
in-law of the bankrupt gave 4,000^^. in trust for 
his daughter for life, to her separate use, then to 
the bankrupt for life, and then to the issue of the 
marriage. The will, reciting that the bankrupt 
was indebted to the testator 6,000L on bond, de- 
clared so much of the debt on the bond as re- 
mained unpaid in the testator’s lifetime should 
go in redemption and satisfaction of the above 
bequest of 4,000Z. Prior to the bankruptcy, and 
subsequently, by means of dividends from his 
estate, 1,069^., part of the 6,000Z. bond debt, was 
paid ofE and invested in the funds. On petition 
of the assignees, claiming to be entitled to the 
interest of the 1,069Z., the wife being dead 
Held, that until the 4,000Z. should be made up, 
the 1,069?. should accumulate ; after which the 
assignees were declared entitled to the interest 
for the bankrupt’s life. Young, Bx parte, Prior, 
In re, 4 Deac. & C. 645 ; 2 Mont. & Ayr. 228 ; 4 
L. J., Bk. 60. 

Insurance of Wife’s Life by Creditors.] — Hus- 
band and wife assign to two creditors of husband 
a contingent interest to which wife would be 
entitled if she survived a particular person. 
Creditors insure wife’s life ; she dies before con- - 
tingent interest fell in, and creditors receive the 
insurance money. Husband being bankrupt, the 
creditors only allowed to prove amount of what 
was due to them after deducting money received 
from insurance oflice, minus the sum paid for in- 
surance and expenses. Andrews, Bx parte, 1 
Madd. 573 ; 16 K. E. 263. 

Assignment subject to Wife’s Eight by Sur- 
vivorship.] — The husband of a woman having a 
vested interest in possession in a legacy, becomes 
bankrupt ; a bill is filed by his assignees for pay- 
ment of the legacy ; the bankrupt soon after 
dies, and that fact is pleaded : — Held, that the 
widow was entitled to the legacy, the assignment 
of the husband being subject to the wife’s right 
of survivorship. The fact of the hill having been 
filed before the husband’s death, did not afiect 
■the question. Pierce v. Tliornely, 2 Sim. 167. 

Vested Eeversionary Interest in Fund— Bank- 
ruptcy of Husband.] — A testator gave a sum of 
money to trustees on trust to pay the income to 
his wife for life, and then to divide the capital 
between his three daughters. One of the 
daughters, who was married, died ; her husband 
became bankrupt in 1839, and died before the 
tenant for life. When the tenant for life died, 
a bill was filed by the assignees of the husband 
against the defendant, who was the administrator 
of both husband and wife, claiming to be entitled 
to a third of the money left by the testator :• — 
Held, that the husband was absolutely entitled, ' 
in right of his wife, to the reversionary interest 
expectant upon the death of the tenant for life, 
although that interest was not reduced into pos- 
session, and that the assignees had the same 
right to receive the money as the husband would 
have had. Brew v. Long, 22 L. J., Ch. 717 ; 17 
Jur. 173 ; 1 W. E. 318. 


f. Joint Interests. 

Disposition.]' — ^Where husband and wife ac- 
quire a joint right or interest in personalty, 
husband alone may dispose of it as he pleases. 
PascJiall V. ThursUm, 2 Bro. P. C. 10. 
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SurvivorsMp.] — A testator bequeathed 10,OOOZ. 
to husband and wife, to be put in their joint 
names and that of his executor, the husband and 
wife to enjoy the interest during their joint lives, 

"Or the life of the survivor. The fund was paid 
into court to the credit of the cause, “ the hus- 
band and wife, their stock acccount” Held, 
that the dividends unreceived at the death of 
the husband belonged to the wife by survivorship. 
Lapi'imaudayBY. Teissier ^ 12 Beav, 206 ; 19 L. J., 

Ch. 16 ; 13 Jur. 1040. 

A wife, with the knowledge and approval of 
her husband, invested money belonging .to the 
latter in the purchase of government stock, in i 
their joint names. Subsequently, under the j 
authority of a power of attorney given to her by 
the husband, she sold a portion of the stock, and 
kept the money in her custody, and it so 
remained at the husband’s death : — Held, that 
the stock remaining in the joint names of the 
husband and wife survived to her ; but there 
■being no evidence of an intention on the 
part of the husband to make an absolute 
gift to the wife, that the proceeds of sale of 
Jthe stock formed part of the husband’s genera], 
assets. Gculhiiry^ In re, 32 L. J., Gli. 780 ; 11 
W. li. 895. 

A woman, joint tenant of a reversionary 
, interest in a legacy of 2,000/-. stock, married, and 
after the marriage the liusbami became bankrupt, 
and then the wife died, leaving the tenant for life 
■of the fund surviving : — Held, that by the death 
of the wife, the other joint tenants of the fund 
became entitled to her interest therein by sur- 
vivorship ; that that was the elder title to that of 
the husband, which also accrued after the death 
of the wife ; and that, upon the death of the 
tenant for life, the other joint tenants, and not 
the assignees of the liusband, were entitled to 
what had been the wife’s share of the fund. 
Barton's Will, In re, 10 Hare, 12; 16 Jur. 

631. 

A testatrix gave a legacy to R. S. A., his wife 
and children ; the husljand and wife being 
entitled to one share equally with the children, 
the wife, who was living separate from her 
husband, in a suit instituted by the husband and 
his assignee, to have the rights of himself, and 
wife and children, in the legacy, ascertained, 
olaimed a settlement out of the whole share 
given to her and her husband. The husband, on 
the other hand, claimed a moiety of the share in 
his own right, and a moiety in right of his wife, 
and insisted that she was only entitled to a 
settlement out of the latter moiety : — Held, that 
all the court could do was to preserve the wife’s 
right by survivorship ; and the whole share was 
directed to be carried over to the joint account 
of the husband and wife, the dividends to be 
paid to the husband during their joint lives, with 
liberty on the death of either, for the survivor to | 
.apply. Afeheson v. Atclieson, 11 Beav. 485 ; 18' 

L. J., Ch. 230; 13 Jur. 666. 

Held, also, that if such a legacy were not 
brought under the consideration of the court, 
payment to the husbaml would be a good pay- 
ment ; but in case of no payment, the wife would 
be entitle<l by survivorship. Ih. 

Bond given to a baron and feme during cover- 
ture ; baron dies ; the bond will survive to the 
wife. Gojyhi v. , 2 B. VV. 406. 

If baron and feme have a decree for money in 
Tight of the wife, and the husband dies, she shall 
have the benefit of the decree. Nanney v. Martin, 

1 Oh. Ca. 27 ; 2 Freem, 72. 
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gr. Mergrer by Marriagre. 

Lien on Eealty.] — Chose in action of wife, and 
charged on A.’s estate, is merged on her marriage 
with A., and will not survive. Seys v. Priee, 9 
Mod. 220. 

Extinguishment.] — A., on his marriage, gave 
a bond of 600/. with a warrant of attorney to 
confess judgment thereon, defeasance on pay- 
ment of 300/. to his wife if she survived, after- 
wards she joined with him in a conveyance by 
fine of his real estate : — Held, that this extin- 
guished her right or any lien created by this 
judgment on the real estate. Goodrich v. Shot’ 
bolt, Pre, Ch. 333 ; Gilb. Eq. R. 18. 


h. Reversionary and. Contingent. 

i. Disposition of, by Husband, 

General Principle — Assignment by Husband 
void against Wife,] — Discussion upon the 
doctrine and authorities applicable to the rights 
of a married woman over her reversionary inte- 
rests in personal chattels. Box v. Box, Box v. 
Jackson, Dru. 42 ; 6 Ir. Eq. R. 174. And see 
S. 0., 2 Con. & L. (505. 

It is now established that the husband cannot, 
even for a valuable consideration, assign the 
reversionary choses in action of his wife so as 
to bind her surviving. I b. 

Husband cannot reduce wife’s reversionary 
interest into possession. If they join in assign- 
ing it as security of debt of husband 
and she survives, she takes it disencumbered. 
Hornsby v. Lee, 2 Madd. 16. 

Wife’s reversion, which cannot fall into pos- 
session during the husband’s life as if it is 
contingent upon his death, not assignable by 
him. Balblac v. Balblac, 16 Ves. 122. 

Husband assigns his wife’s reversionary chose 
in action to a particular assignee for value. He 
survives the person upon whose life the rever- 
sion depends, but dies without actually reducing 
the property into possession : the assignment is 
void against the surviving wife. Ashby v. 
Ashby, 1 CoR. 553; 14 L. J., Ch. 86; S’ Jur. 
1159. 

Possibility of Wife.] — A husband caniiot 

in law assign a possibility of the wife, nor a 
possibility of his own ; but a court of equity 
will support such assignment for a valuable 
consideration. Grey v. Kentish, 1 Atk. 280. 
Bates V. Dandy, 2 Atk. 207. 

Where a particular assignee took with notice 
of an equity in a wife (and the assignees umler 
a commission of bankruptcy against the husband 
take subject to the same equity), the court, as it 
is her property, will decree it to be transferred 
to her. Ib. 

A husband may dispose of a wife’s possibility 
in equity, if assigned for a valuable considera- 
tion ; but it must be an assignment of that 
particular thing, and not rest only on intention 
and construction of words in a covenant. 
Ilavokym v. Obyn, 2 Atk. 549. 

Assignment operates in Equity as Agreement 
to assign.] — A chose in action, though not 
assignable at law, yet is so in etpiity ; where 
the husband may assign it alone, as he may any 
other part of the wife’s personal estate, so may 
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a contingent interest wliicli the husband has in 
right of his wife, or a possibility of a term, 
which, though not good strictly by way of 
assignment, yet will operate as an agreement 
where for a valuable consideration. Chandos 
(Buke) V. Talbot^ 2 P. W. 60S. And see Atkins 
V. Bairbury, (xilb. 88 ; 1 Gh. Gas. 232 ; 3 Oh. E. 
90 ; 1 EolL Abr. 380. 

Assignment good against all hut "Wife.] — 
Husband can dispose of his wife’s property in 
expectancy against every one, except the wife 
surviving. White v. 8t. Barbe^ 1 Ves. & B. 
405. 

Belease hy Husband.]— -When a feme covert 
is entitled to a reversionary interest in a chose 
in action, the release of the husband is as in- 
operative as his assignment, to bind his wife’s 
right by survivorship. Rogers v. Acastei\ 14 
Beav. 446. 

Trust of a Term of Years.] — The contingent 
reversionai’y interest of the wife in the trust 
of a term for years may be sold by the husband, 
and the wife surviving will be bound by such 
sale, though the husband dies before the con- 
tingency is determined, or the reversion falls 
into possession. Bone or Bonyie v. Ilart^ 2 Buss. 
& M. 360 ; 1 L. J., Ch. 57. 

leaseholds.]— A husband may make a valid 
assignment of his wife’s reversionary interest 
in leasehold, but secus, if the interest be of such 
a nature that it cannot by possibility vest in 
the wife in possession during tbe coverture. 
Buberleg v. Bay, 16 Beav. 33 ; 16 Jur. 581. 

A wife’s leaseholds were, on her marriage, 
limited to her absolutely in the event of her 
surviving her husband, but without any trust 
for her separate use Held, that the husband 
could not, during the coverture, dispose of this 
contingent reversionary interest of his wife in 
the term. Ib. 

Mortgage — Costs — Priority.]— A husband 
mortgaged his interest in his wife’s reversionary 
personal estate. The wife died in the husband’s 
life, and before the fund fell into possession. 
Expenses were incurred in taking out adminis- 
tration by persons entitled to the equity of 
redemption, without any express request by the 
mortgagee Held, that; the mortgagee w^as en- 
titled to priority over such costs. Saunders v. 
Bumnan, 47 L. J., Ch. 338; 7 Ch. H. 825 : 38 
L. T. 416; 26 W. B. 397. 

BisaMlity of Wife.] — Wife cannot by consent 
dispose in favour of her husband of her rever- 
sionary interest in personalty. Pickard v. Roberts, 
3 Madd. 384. 

A married woman w^ho w'as entitled to a trust 
fund in reversion having had the life interest 
assigned to her, the court ordered the fund to be 
transferred to her husband, she consenting. Hall 
y, Hu(jonvn,li Sim. 595 ; 16 L. J., Ch. 14 ; 10 
Jur. 940. 

Money vested in trustees, in trust for husband 
and wife successively for life, remainder to tbe 
children, and in default thereof, to such person 
- as the wife should appoint ; a deed of the wife 
conveying this contingent interest, was esta- 
blished. Guise V. Smell, 1 Anstr. 277, 

Where trustees are interposed, the court will 
not authorise a woman’s parting with her re- 


versionary life interest in a sum of money, upon 
examination, in analogy to that of a private 
' examination. Fraser v. Baillie, 1 Bro. G. 0„ 

> 518. 

There is no jurisdiction in equity by consent 
' of married woman upon examination to transfer 
to her husband personal property, settled in trust 
for her surviving her husband absolutely^ 
Richards v. Chamhers, 10 Ves. 580. 

The court cannot take the consent of the wife* 
to part with her reversionary interest. The con- 
: sent of the wife taken in a court of equity, to 
part with her interest in property about to be 
distributed, is not analogous to a fine at law with 
respect to real estate. A court of equity will not. 

; lend itself as an instrument to enable a husband 
to acquire a right in his wife’s property which he 
has no means of acquiring at law. Osborn 
Morgan, 9 Hare, 434 ; 21 L. J., Ch. 318 ; 

Jur. 52. 

On marriage, a sura of 9,000Z. was vested im 
trustees, upon trust to pay the interest to the 
husband for life, and after his death, to the wife 
for life, and after the death of the survivor to pay 
the principal to such persons as the survivor 
should* direct. The husband having occasion for 
money, the wife joined him in executing a deed ' 
poll, whereby they appointed the money immedi- 
ately to the husband ; but the trustees declining 
to act without the directions of the court, this, 
bill was filed ; and upon personal examination of 
the wife, the court directed the trustees to pay 
the money to the husband, and to deliver up the 
settlement to be cancelled. Macarniick v*. 
Buller, 1 Cox, 357. 

Gift to a lady for life, and, after her death,, 
amongst all her children “ wiiich should be’ living 
at her death,” and if but one, to such only child,, 
such shares to become vested interests at twenty- 
one. The lady being sixty-three, and desirous of 
giving up her life interest, she and her children,, 
all of wiiom had attained tw'enty-one, presented 
a petition for payment to the children. One of 
the children w'as a feme covert. The court 
declined making the order. Brandon v. Wood^ 
thoiye, 10 Beav. 463. 

A married woman cannot by consent, ob 
examination in court, part with her interest in a 
fund settled on her marriage for her separate use 
for life, with remainder to survivor of her and 
her husband. Ritchie v. Broadlent, 2 Jac. 
Walk. 456. 

The court refused to take the consent of a 
niarried W'oman to give up her reversionary 
interest, in part vested and in part contingent^ 
in a fund in court, in favour of a purchaser from 
her husband. Wade v. Saunders, Turn. & B. 306. 

A., a married w^oman W’ho w^as absolutely 
entitled to stock in court, being separately exam- 
ined, desired it to be transferred into the names, 
of trustees, upon trust for her absolutely, and 
that the dividends should be held and applied for 
her separate use, for her life.” 4’his w^as accord- 
ingly done : — Held, that during coverture she 
could dispose of her life interest held for her 
separate use, but not of her reversionary interest ; 
and the trustee having, at her request, advanced 
the fund to her husband, wHereby it w’as lost, he 
was liable to replace it ; but her life interest was 
made answerable for the trustee’s indemnity.. 
Hanchett v. Briscoe, 22 Beav. 496. 

^ A feme covert w;as entitled to a reversionary 
interest in a sum in the funds. All the other 
parties entitled surrendered their interest to her 
The fund was in court : — Held, that the- 




1169 


1170 





f 


'I 



j 

! 




HUSBAND AND WIPE— life’s Property. 


feme covert was still unable to dispose tliereof. 
Whittle 'Y. Henning.^ 11 Beav. 22 ; 17 L. J., Ch. 
151 ; 12 Jur. 298. Affirmed, 2 Ph. 731 ; 18 L. J., 
Ch. 51 ; 12 Jnr. 1079. 

Fund in court was subject to a trust for a 
husband 'for life, remainder to his wife for life, 
remainder to their son absolutely. The husband 
and son, by deed, surrendered and released their 
respective interests to the wife, for the express 
purpose of giving her a present absolute interest 
in the fund, and thereby enabling her to assign 
it at once to the son. But a petition by the three 
for the payment of the fund to the son was 
refused, on the ground that this court will not 
establish an equitable merger by analogy to law, 
where the effect wmuld be to defeat its own rules 
and pi actice in the protection of married wmmen 
from the marital control. Ih. 

A married woman entitled to a reversionary 
life estate in personal property, in the event of 
surviving her husband, cannot by consenting to 
waive her interest give the court the power to 
dispose of it. Butt v. Cuthhertmii, 2 Ir. Eq. B. 
200. Affirmed, 4 Dr. & War. 392. 

In 1809, by a marriage settlement, a sum of 
IjOOOZ. was vested in trustees, upon trust, to pav 
the interest thereof to the husband and wife for 
their lives and the life of the survivor ; and, after 
the death of the survivor, upon trust for the 
children of the marriage, in such shares as the 
husband should appoint, and, in default of 
appointment, share and share alike. There were 
three daughters issue of the marriage, and in 
1824 the husband died wdthout appointing the 
fund, leaving his wife and three daughters him 
surviving. A suit having been instituted in 
relation to the property of the mother and 
daughters, this sum of" 1,OOOZ. was paid into 
court, invested in government stock, and trans- 
ferred to the credit of the cause. One of the 
daughters subsequently married, but without 
making any settlement of her share of the fund. 
The three daughters, having attained their full 
age, entered into a consent that the entire fund 
should be paid to the mother. This consent was 
signed, as well by the three daughters, as by the 
mother, and the husband of the niarried daughter. 
Upon a bill filed for the purpose of effectuating 
this consent : — Held, that the court had no juris- 
diction to take the consent of the married 
daughter to dispose of her interest in the re- 
mainder expectant upon the death of her mother, 
the tenant for life of the fund, and that the bill 
could not be supported. Box v. Jachwn or Box, 
Dru. 42 ; 6 Ir. Eq. E. 174. And see S. 0., 2 Con. 
k L. 605. 

Eelease of Prior Estate.] — A wufe entitled to 
a reversionary interest in a chose in action can- 
not by obtaining a release of the previous estate 
effectuaUy dispose of the property. Story v. 
Tonge, 7 Beav. 91 ; 13 L. J., Ch. 191. 

A feme covert being entitled to a reversionary 
interest in a sum of money obtained a surrender 
of the prior interest of the tenant for life. The 
court, with the consent of the married woman, 
ordered payment of that sum. Laoliton v. 
Adams, 5 L. J., Ch. 382. And see Creed v. 
Berry, 14 Sim. 592, 

Settlement by Infant Wife.]— On the -marriage 
of a female infant her reversionary interest in 
choses in action w^as settled under the court for 
her separate use for life, with remainder to her 
children. She afterwards contracted two subse* 


quent marriages, but no further settlement was 
executed on those occasions. Fart of the rever- 
sionary interests fell into possession during the 
first coverture, and part during the second, and 
w^ere transferred to the trustees Held, first, 
that although the deed made during infancy was- 
not binding in respect of the reversionary 
interests as against the wife surviving, still she 
might, w'hile discovert, adopt it for her benefit. 
Secondly, that the wife having survived, and not 
having called for transfer of the fund, must be 
deemed to have acquiesced in and adopted it, as^ 
it was for her interest to do so. Thirdly, that she 
must be deemed to have married her second 
husband on the faith that her property was pro- 
tected by the settlement, and that he was boimd! 
b}’ it. Fourthly, that the third husband who had 
notice of the settlement previous to his marriage^ 
and had for some years after acquiesced in ity 
was bound thereby, and had no interest in the* 
settled property. Aslito7i v. M'JDougall, 5 Beav. 
56 ; 11 L. J., Ch. 344 ; 6 Jur. 447. 

Contract for Sale.] — Consent of a married 
woman taken in court de bene esse, and with 
much doubt, under a bill by her and her husband,, 
for execution of a contract for sale of her rever- 
sionary interest in stock ; consent not taken until 
the subject is ascertained. Woollands v. Crow- 
elter, 12 Ves. 174. 

A fund in which a married woman has a. 
reversionary interest was transferred to a pur- 
chaser, on her consent taken in court. Howard. 
V. Daniiani, 2 Jac. k Walk. 458. 

Election.] — Quiere, can a married ■woman, 
entitled to a reversionary chose in action, elect tc^ 
take a legacy against the will of her husband. 
Wall V. UbZZ, 15 Sim. 513 ; 16 L. J., Ch. 305 ; 
11 Jur. 403. 

A married -woman cannot, by election, pait 
with her reversionary choses in action. iniZh/7?v#.? 
V. Mayne, 16 W. R. 173 ; Ir. E. 1 Eq. 519. 

Charge on Expectancy.] — A married woman 
can give a valid charge on her expectancy under 
the will or as one of the next of kin of a living- 
person. Flower v. Buller, 49 L. J., Ch. 784 j 15- 
Ch. D. 665 ; 43 L. T. 311 ; 28 W. E. 948. 

A fund in court was subject to a trust, to be^ 
laid out upon land, which was to be settled in. 
trust for A. for life, and after her decease in trust 
to pay a sum of money to a married woman 
Held, to be at least doubtful whether the married 
-Tvmman could affect her reversionary interest in 
the money charged on the land. Ilohhy v. CoB 
liiis, 4 De G. & Sm. 289 ; 20 L, J., Ch. 199 ; 15» 
Jur. 835. 

Money to he Laid out in land.] — Money sub- 
ject to be laid out in the purchase of land, ‘‘ or 
otherwise advantageously,” is not within the 4 6*: 
5 WiU. 4, c. 92, s. 68, and therefore a married 
woman could not, in 1849, by a deed acknow- 
ledged, release a reversionary interest in such 
money, it being mere personalty. Smitlvwielt v,.. 
Smith wlcJi, 5 L. T. 23. 

Power to Appoint under Settlement. ] — Conso Is. 
stood in the names of two deceased trustees of a 
marriage settlement, which gave the husband the 
dividends for life in case he should survive his 
wife, with remainder to the child or children of 
the marriage ; or in case there should be no child, 
then to the person whom the wif e should appoint 
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and in default, to the husband, if living, or, if j 
dead, to the wife’s next-of-kin. The wife, being 
fifty-eight, and having had no child, assigned all 
her interest in the fund to her husband, and, on 
the petition of husband and wife, the court 
ordered that the right to transfer the fund might 
vest in the husband, and that he might transfer 
at to himself. It (/ail's Settlement^ In 7 Jur. 
<N.S.) 1069 ; 9 W. E. 137. 

Fraudulent Representation by Wife. ] — A wife, 
living separate from her husband, represented to 
G, that she had the power of charging the rever- 
sionary interest in a fund to which she was 
entitled on the death of her husband, the fact 
being that she was restrained from anticipation 
during coverture. On the strength of such false 
allegation, she induced G. to destroy certain bills 
•of exchange he had as securities for money lent 
to her on her executing an agreement to charge 
her reversionary interest with the debt, and at 
the same time entreating G. to make no inquiries 
as to the truth of her statements, as it would lead 
to her husband’s discovering her liabilities and 
prevent a reunion : — Held, on the assumption 
that G. was really ignorant of the trusts of the 
settlement, that she had been so far guilty of 
fraud as to make the false allegation binding 
on her reversionary estate. Green v. Lyon, 21 
W. E. 695. 

The court has jurisdiction to sanction on behalf 
of a married woman a compromise of a suit to 
make a trustee liable for a breach of trust in 
■relation to a fund in which she has a reversionary 
interest. Wall v. Rogers, 39 L. J., Ch. 204, 3S1 ; 
L- II. 9 Eq. 58. 

Papaeut —Assignor not before the Court.]- 

married woman entitled to a reversionary interest 
in a fund had assigned her interest absolutely, 
.and was resident abroad. Upon the fund coming 
into jx)ssession : — Held, that the assignee wms 
•entitled to payment, though the assignor was 
not before the court. Ball v. Xy.s*, 2 Eq. E. 42, 

ii. Lhjmdtion of, hy Hushand and Wife.^ jointly, 

Covenant to Assign.] — A husband, by a deed 
to which the wife was a party, covenants to 
nssigii a contingent portion of the wife’s to the 
uses of the marriage. The husband dies without 
•calling in the portion. The wife is bound by the 
•covenant. Bash v. Dal way, 1 Yes. 19. S. Cl 
mm. Bash v. Dalioay, 3 Atk. 530. 

Form of Stop Order.] — Form of a stop order,, 
where husband and wife join in the assignment 
of the wife’s reversionary chose , in action. 
Moi'eau v, Polley, 1 De G. &; Sm. 143. 

Security for Debt of Husband.] — Husband can- 
not reduce wife’s reversionary interest into pos- 
rfsession ; if they join in assigning it as security 
for debt of husband’s,' and wife survives husband, 
she takes it disencumbered. Iloriisby v. Lee, 
^Aladd. 16. 

Female Infant.] — A female infant, being 
•entitled to a I’eversion of a chose in action, 
•expectant on the decease of the survivor of A. 
iind B., she and her husband covenanted, in con- 
fentplation of their marriage, to assign it to 
trustees in trust, as to one moiety, for the hus- 
band absolutely ; and us to the other moiety, for 
the wife and the issue of the marriage. The 


husband died first, and afterwards A. and B. 
died : — Held, that the wife was entitled to have 
the chose in action transferred to her. Le Vasseur 
Scratton, 14 Sim. 116. 

Rent-charge for Life in Reversion.] — A married 
woman, to whom a rent-charge for life in rever- 
sion is devised to her separate use, without the 
intervention of trustees, joins with her husband 
in assigning it for a valuable consideration ; she 
is bound by that assignment after the death of 
her husband. 3Ia}or v. Lamley, 2 Euss. & M. 
355 ; 9 L. J. (O.S.) Ch. 102. 

Assignment of Charge.] — If a married woman 
has in equity a charge upon an estate, and she 
and her hushand, for valuable consideration, 
execute a conveyance of the estate to a third 
person, such conveyance does not pass the pre- 
mises in conseqnence of their having been pre- 
viously conveyed to a trustee, the instrument 
may nevertheless operate as an assignment of 
the wife’s charge. Birch v. Galley, 2 L. J. (o.s.) 
Oh. 173. 

Share of Estate.] — A married \vomari, who was 
entitled under a will to one-fifth of a residue, 
during the pendency of a suit for the adminis- 
tration of the testator’s estate, in which she and 
her husband were plaintiffs, but before the right 
of the parties had been declared by the court, 
joined with her husband in assigning her share 
as a security for a debt due from the husband. 
The husband died, and afterwards a decree was 
made directing one-fifth of the residue to be paid 
to the wife. The assignee had never presented 
any petition in the suit, nor did he take any 
steps to enforce his security till after the decree : 
— Held, that by the decree the wife’s share vested 
absolutely in her free from the husband’s debt. 
Qumre as to the validity of the assignment by 
husband and wife of wife’s chose in action to a 
particular assignee for value as against the wife 
surviving. Hutchings v. Smith, 9 Sim. 137 ; 

7 L. J., Ch. 128 ; 2 Jur. 231. 

By articles entered into on the marriage of a 
female infant, she and her intended husband 
agreed to assign, on her attaining twenty-one, a 
share of her deceased grandfather’s residuary 
estate, to which she was entitled under the trusts 
of his will, to trustees in trust for themselves and 
their children ; and after the lady had attained 
twenty-one, a settlement was made in pursuance 
of the articles, but before the settled property was 
transferred to the trustees the husband died ; — 
Held, that the wife’s right to the property by 
survivorship was not barred. Ellison v. Elwhn, 
13 Sim. 3U9. S. C., nom. Elwin v. Williams, 12 
L. J., Ch. 440 ; 7 Jur. 337. 

Testator gave a third ,of a moiety of his 
residuary personal estate to P., who marries, 
and whilst out of the kingdom she and her 
husband assigned it in trust for their daughter, 
provided they died before they came to England. 
P. afterwards married a second husband, who 
survived her : — Held, if the mother had con- 
tinued a widow she would have been entitled to 
a decree for this third, and no notice would have 
been taken of the child’s interest. Grosvenor v. 
La7ie, 2 Atk. 180, 

Release of Bond.]—The release by husband 
and wife of a sum of money secured by bond to 
A.,^and payable to the wife after A.’s death : — 
Held, not binding on the wife on her surviving 
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both A. and her husband. JR,ogers v. Acaster, 14 
Beav. 445. 


Purchaser for Value.] — ^Where husband and 
wife, by deed executed by both, assign to a pur- 
chaser, for valuable consideration, a moiety of a 
share of an ascertained fund, in which the wife 
has a vested interest in remainder, expectant on 
the death of a tenant for life of that fund, and 
both the wife and the tenant for life outlive 
the husband, the wife is entitled, by right of 
survivorship, to claim the whole of her share 
of the fund against such particular assignee, 
for valuable consideration. Purdew v. JaeJison, 
1 Euss. 1 ; 4 L. J. (O.S.) Ch. 1. 

Where husband and wife assign to a purchaser 
for valuable consideration, a share of an ascer- 
tained fund in which the wdfe had a vested 
interest, in remainder, expectant on the death of 
a tenant for life, and both the wife and the tenant 
for life, outlive the husttand, the wife is entitled, 
by right of survivorship, to claim the whole of 
that share of the fund against such particular 
assignee for valuable consideration. Honner v. 
3£orton^ 3 Russ. 65. S. P., v. l)emm, id. 90. 

If the wife, after her husband’s death, execute 
an assignment of the fund which recites former 
assignments by the husba,nd, and purports to be 
made subject to them, she does not thereby 
recognise or confirm those former assignments. 
II). 

The wife does not acciuiesce in those assign- 
ments, or waive her right to claim against them, 
by forbearing to impeach them till the death of 
the tenant for life. Ih. 


A wife entitled to reversionary interest for 
her separate use joined with her husband in 
assigning it, together with a policy of insurance 
belouging to him, to a banking company, in trust 
to receive the assigned moneys and pi’emises, and 
thereout, after payment of the costs of the assign- 
ment, and on keeping on foot the policy, to 
retain and pay such sums of money as should 
from time to time be due to the company, and to 
pay the residue to the husband and wife accord- 
ing to their respective interests therein. The 
deed contained no proviso for redemption or 
power of sale : — Held, that the wife was to be 
regarded as a surety against whom the provisions 
of the security could not be extended beyond 
their express terms, and that a decree for a fore- 
closure or sale could not be maintained. Stam- 
ford., Spalding 4" Boston Baoilung Co. v. Ball.^ 4 
De G. F.k J. 310 ; 31 L.J.,Ch. 143 ; 5 L.T.594 ; 
10 W, E. 196. ; 


Assignment by several Married Women.] — 

A deed relating to a reversionary interest in a 
fund was executed by some married women and 
their husbands. One having survived her hus- 
band, who died before the fund fell into posses- 
sion : — Held, that the deed was not binding on 
her, and that therefore it was not binding on any 
■of the other parties to it. Bulitho v. Hill gar, 34 
Beav. 180. 


Deposit of Title Deeds.] — D., being indebted 
to 0., a married woman, deposited with her 
certain title deeds, and by his will charged the 
■debt on freehold property. He directed that the 
debt should not be claimed until the death of 
the tenant for life, and devised the estate in 
remainder to C. and others. C., after the death 
of D., joined with her husband in conveying her 
interest, by a deed acknowledged to secure sums 
of money advanced by bankers to her husband. 
After the death of the tenant for life, C. claimed 
to have the debt charged on the estate by the 
will of D. settled upon herself : — Held, that the 
amount must be paid to the bankers, under the 
assignment to them by husband and wife. 
Williams v. Cooke, 9 Jur. (N.S.) 658 ; 8 L. T. 
145 ; 11 W. R. 504. 


Mortgage of Policy and Life Interest.] — ^A 

husband, being in want of money, effected a 
policy with an insurance company for the pay 
•ment of 80()Z. to the survivor of himself and his 
wife, on the <ieath of either, and on the same day 
he assigned the policy, and the wife assigned a 
separate life estate, to the company by way of 
security for 700Z. advanced : — Held, that the 
policy and mortgage were one transaction, and 
that the assignment of the policy was valid 
against the wile surviving. Winters. JS!as'am,B'^ 
L. X, Ch. 665 ; 10 Jur. (N.S.) 759 ; 12 W.E. 1018 


Judicial Separation.] — Whei*e a married 
woman entitled to a reversionary interest in 
personalty has joined with her husband in mort- 
gaging such interest, and has afterwards obtained 
a decree of judicial separation, and is living 
apart from her husband ; on the property coming 
into possession she is entitled to it absolutely 
under 20 and 21 Viet. c. 85, s. 25, and 21 & 22 
Tict. c. 108, s. 8. Insole, In re, 35 Beav. 92 ; 35 
L. J., Ch. 177 ; L. E. 1 Ecp 470; 11 Jur. (N.S.) 
1011 ; 13 L.T. 455 ; 14 W. E. 160. 


Covenant for Settlement of Future Property.] — 

Oil the marriage of a lady, wdio was entitled 
under her father’s will to interest in his residuary 
estate and two sums of cash in reversion, expec- 
tant on her mother’s death or marriage, ami to 
no other property, a settlement was executed 
whereby the intended husband and wife cove- 
nanted that if at any time during the life of the 
lady any real or personal estate should be gi ven 
or devised, descend or devolve, be bequeathed or 
come to her or her husband in her right, it should 
be settled. The property was to be held by the 
trustee upon trust to pay the income to the wife 
or her appointees, to the intent that the same 
might be and I'einain a separate personal and in- 
alienable provision for the wife during the cover- 
ture ; and upon further trust to pay, assign, or 
otherwise dispose of the same from time to time 
to the wife’s appointees by deed or will Held, 
first, that the reversionary interest of the wife 
was bound by the covenant. Spring v. Pride, 
4 De G. J. A S. 395 ; 10 Jur. (N.S.) 646 ; 10 L.T. 
473 ; 12 W. E. 892. 

Held, secondly, that the wife could not during 
the coverture affect against herself by way of 
anticipation any portion of the income arising 
from them. Ib. 

The reversionary interests in question, whilst 
still reversionary, were assigned by the wife by 
a deed duly acknowledged to the trustee of the 
settlement by way of sale, he having been re- 
moved from his office by deed of even date; the 
consideration was in fact in part made up of 
advances made by ■ him to the husband. The 
wife received no explanation of her rights when 
she executed the assigiinicnt : — Held, that the 
sale must be set aside. Ib. 


Separately-acknowledged Deed.] — Though no 
assignment can be made of the reversionary 
interest of a married woman, so as to bind her, 
in the event of the death of her husband in her 
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lifetime, and before it falls into possession, yet a 
perfect conveyance may be made by her and her 
hnsband under the Fines and Kecoveries Act, 

3 & 4 Will. 4, c. 74, s. 77, of a reversionary in- 
terest in the produce of real estate directed to 
be sold. Tuer v. Turner.^ 20 Beav. 560 ; 24 L. J., 
Ch. 668 ; 3 W. E. 583. 

Where a married woman is entitled to a fund 
to be raised out of real estate on the death of a 
tenant for life, a deed executed during the life- 
time of the tenant for life by her and her hus- 
band and the parties entitled to the estate, and 
acknowledged by her under the Fines and Ee- 
coveries Act, tvill not bar her right, Hoh'by v. 
Alleii^ 20 L. J., Ch. 199 : 15 Jur. 835. 

A fund of personalty was settled in 1842 upon 
trust during the joint lives of a husband and 
wife for the wife for her separate use without 
power of anticipation, then for the survivor 
during his or her life, and after the death of the 
survivor for such of tneir children as, being sons, 
should attain twenty-one, or being daughters 
attain that age or marry, in equal shares. There 
was no power to invest in purchase of land. The 
trustees bought a freehold house with part of the 
fund. The only children w-ere two daughters, 
who attained twenty-one and married. After 
this the trustee, the husband and wife, and the 
daughters and their husbands, by deed duly 
acknowledged by the daughters, conveyed the 
estate to such uses as the father and mother 
should jointly appoint, and in default as the 
survivor should by deed or will appoint. After 
the death of the mother the father contracted to 
sell the estate. The purchaser objected to the 
title on the ground that, as the purchase of real 
estate was unauthorised, the interest of the 
daughters w’as still to be treated as a reversionary 
interest in personalty of which they could not 
dispose : — Held, that the father could make a 
good title. Df/rra/it a/id Stoper, lu re, 18 Ch. D. 
106 ; 45 L. 'i'. 363 ; 30 W. E. 37. 

iii. Jlulhts' Act (20 Ji' 21 Viet c. 57). Effect 

By ante-nuptial agreement, a fund belonging 
to a wife wns agreed to be settled to her own 
use exclusive of her husband, but it wms to go to 
the husband if he survived Held, that" the 
wife’s contingent interest in the fund after the 
coverture accrued to her under the settlement, 
and, therefore, she could not dispose of it, as 
being within the exception contained in 20 ic 21 
Viet. c. 57, s. 4. Clarke v. (rreeft, 2 H. M. 
474 ; 11 Jur. (n.S.) 851 ; 13 L. T. 38. 

B. had, under his marriage settlement executed 
in 1839, a life interest in a sum of money which 
wms vested in trustees to pay the principal to 
and amongst the issue of that marriage, in such , 
shares as he should appoint. In 1867 a daughter ; 
of B. married. On the 10th of December, 1868, ' 
B., by deed poll, appointed part of the money to ' 
the daughter to be held in trust for her, and ! 
assigned to her all his life interest in that part : ! 
— Held,^ that she was entitled under the settle- i 
ment of 1839, and that the deed of 1868 was . 
not, within 20 ^ 21 Viet. c. 57, an instrument I 
executed after the 81st of December, 1857, so as I 
to enable her to dispose of her interest in the , 
sum appointed to her. Butler, In, re, Ir. E. 3 
Eq. 138. ! 

A legatee, who is also a debtor to the testator’s 
estate, cannot claim payment of the legacy with- 
out paying the debt ; and a legacy given to a I 
married woman, but payable by law to the hus- : 


band, is in the same position for this purpose 
as a legacy to the husband himself, subject to 
her right "of survivorship where the interest ia 
reversionary, and to her equity to a settlement 
when it became vested in possession. Where., 
however, the legacy to the wife is reversionary,, 
ami she, with her husband’s concurrence, under 
the provision of 20 &‘21 Vict.c. 57, assigns it to a. 
purchaser for value, the deed acknowledged 
under the statute overreaches the jus inariti,. 
and the purchaser takes the legacy discharge, I 
from all right of retainer which the executor 
might have asserted against the husband. 
Batchelor, la re, Sluper v. Oliver, 43 L. J., Ciu 
101 ; L. E. 16 Eq. 481 ; 21 W. E. 901. 

Semble, that if the husband had previously 
assigned his interest the case would have been 
different. Ib. 

Exceptions from Act.]— By an ante-nuptial 
agreement, a fund belonging to a wife was> 
agreed to be settled to her own use, exclusive of 
her hnsband, but it was to go to the husband if 
he survived : — Held, that the wife’s contingent 
interest in the fund after the coverture accrued 
to her under the settlement, and therefore she 
could not dispose of it, as being within the* 
exception contained in 20 &; 21 Viet. c. 57, s. 4. 
Clarke v. Green, 2 H. & M. 474 ; 11 Jur. (N.S.) 
851 ; 13 L. T. 38. 

8. Mortgages and Charges. 

I a. Q-enerally. 

! Joint Power to Mortgage,] — A husband’s 
estates were limited to himself for life, with re- 
mainder to such uses as he and his wiife should 
jointly appoint, for the purpose of raising money 
by way of mortgage or otherwise, and subject 
thereto to a termor to raise certain moneys due 
from the husband, wdth remainder to the wife 
for life, ami with an ultimate remainder to the 
husbaml and wife in moieties. The husband and 
wife exercised the joint power, ami thereby 
raised money for the use of the husband : — 
Held, that the case was not one in which the 
wife’s estate had been pledged or charged for the 
husband’s moiety of the estate under the limita- 
tions of the settlement subsequent to the joint 
po\ver. Seholejield v. Luckwood, 4 De Q. J. A 8. 
22 . 

By a partition deed of real estate of wJiich a, 
\vife w'as joint tenant, land was conveyed to 
such uses as she and her husband should appoint., 
and in default to her sepai'ate use during their 
joint lives, with lemainder to the survivor for 
life, and ultimate remainder to her in fee. She 
joined in mortgages under the power to secure 
repayment of advances to her husband, and he 
afterwards executed a composition deed under 
the Bankruptcy Act of 1861, assigning all his 
property to trustees for the benefit of creditors. 
He afterwards sold the estate and requested the 
trustees to release it on the ground that only his 
life estate passed to the trustees, and that his 
' wife was entitled to throw on his life estate the 
debt, wdiich far exceeded it in value -Held, 
that she was so entitled, and that the trustees 
ought therefore to release the property. Trueman, 
Ex parte, 42 L. J., Bk. 1 ; 21 W. E. 105. 

Wife joining in Security by Husband — ^Effect 
of.]— When a feme covert having separate pro- 
perty, joins in a security for money advanced to 
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her husband, the court acts upon it, not as an 
agreement to charge her separate propertj’', but 
as an equitable appointment under the settle- 
ment, to be satisfied from the rents and profits of 
that property, and not by sale or mortgage. The 
death of the husband after the filing of the bill, 
and before the hearing, makes no difference. If 
the feme covert insist upon the exercise of undue 
influence by the husband, she must prove it, and 
it is not for the plaintiff to prove a negative. 
Mdd V. Sowle, 4 Russ. 1 1 2. 


not being a party to the transaction, set aside. 
Dalbiao Y. Dal?)iac, 16 Ves. 116. 


Deposit of Bond with Bankers.]— A bond was 
vested in a trustee in trust, as to Income, for a 


married woman for life, for her separate use, 
with remainder in trust for her issue ; and in 


default of issue, in trust for such persons as the 
married woman alone, notwithstanding coverture, 
should by deed, or instrument in writing, to be 
by her sealed and delivered in the presence of, 
and to be attested by, two credible witnesses, 
appoint. The husband being indebted to his 
bankers, on the balance of an account current, 
the married ■woman deposited the bond with the 
bankers, with a letter signed by her to the effect, 
that ill consideration of the bankers paying, or 
having already paid, the cheques of the husband, 
or otherwise advancing him sums of money, she 
thereby guaranteed the repayment thereof and 
that she deposited, as a coUateral security, the 
bond, which she undertook to assign to the 
bankers on request : — Held, that the 'considera- 
tion was sufficient, and that the sejiarate life 
interest of the wife was effectually charged ; but 
that the latter not having been executed and 
attested as required by the power, the court 
wonhl not under the circumstances give effect 
to it as an appointment. Thapliwell y^ G ardiner, 
5 De Q-, & Sni. 58. 

A married woman having a charge on settled 
estates for her jointure, joined wdth her husband 
in mortgaging them and another estate of which 
lie was absolute owner. Afterwards the hus- 
band sold the unsettled estate, the mortgagees 
joining, and the purchase-money was paid partly 
in reduction of the mortgage debt and partly to 
the husband. The wdfe did not join in the con- 
veyance, but consented to the transaction ; — 
Held, that ivhatever equity the wife might have 
ag'ainst her husband or the estate which had 
been sold, she had no equity to charge the mort- 
gagees wdth the sum paid to her husband. Koyea 
Y^Pollorh, 55 L. J., Ch. 513 ; 32 Ch. D. 53 ;*54 
L. T. 473 ; 34 W. R. 383— C. A. And see Shot- 
toiveY. WlUiam,i‘,7 Jur. (iir.S.)665 ; 4 L. T. 719 — 
L. JJ. 


Execution of, by Wife shortly "before Mar- 
riage.] — Under the will of her father, Mrs. 

Wade was interested for life' in the profits of 
a mine. A fortnight before her marriage she 
executed a mortgage of her interest to secure the 
payment to her mother, Mrs. Brodhurst, of a 
sum of money. Mrs. M‘Wade, with her chil- 
dren, was residing with her mother. This was a 
bill by the husband (a pauper) and his children 
(he being their next friend) seeking to have the 
mortgage (of which he alleged he knew nothing 
before marriage) set aside, or that an account 
should be taken of what, if anything, was due to 
Mrs. Brodhurst ; — Held, that the bill must be 
dismissed so far as it regarded the mortgage, 
there being no evidence of fraud. 31' Wade v. 
Brodhurst, 34 L. T. 924 — 0. A. Affirming 24 
W. R. 232. 


Husband’s Reversionary Interest in Wife’s Es- 
tate — Costs.] — A husband mortgaged his interest 
ill his wife’s reyersioiiary personal estate. The 
wdfe died in the husband’s life, and before the 
fund fell into possession. Expenses were in- 
curred in taking out administration by persons 
entitled to the equity of redemption, without 
any express request by the mortgagee : — Held, 
that tlie mortgagee wuis entitled to priority over 
such costs. Saunders v. Bunnmn, 47 L. J., Oh. 
338 ; 7 Oh. D. 825; 38 L. T. 416; 26 W. R. 
397. 


Trustee — Same Hand to pay and to re- 
ceive— Statute of Limitations.] — Where a mar- 
ried w'oman was, under a wdll,~ entitled for life 
for her separate use to the income of a sum of 
money wdiich the trustee of the will had lent to 
the husband on the security of a mortgage, and 
the husband and wife had lived together in 
amity for a period of more than twenty years 
after the date of the mortgage, during which 
time the husband had never paid any interest on 
the mortgage debt, or given any wu’itten acknow- 
ledgment of the mortgage to the mortgagee- 
trustee for the w'ife : — Held, that the husband 
retained the interest as a gift from the wife : 
that it wais the same hand to pay and to receive : 
that, therefore, no payment over wms requisite : 
and, consec[uently, that the statute of limitations 
did not run, and the mortgage was still subsist- 
ing. Hawes, In re, Burchell v. Hawes, 62 L. 3., 
GTi. 463 ; 3 R. 133 ; 67 L. T. 756 ; 41 W. R. 173. 


Resorting to Husband’s Property before 
Wife’s.]— Where the bankrupt and his wife 
executed a power of appointment of the wdfe’s 
estate to a creditor as security for a debt due 
from the bankrupt: — Held, that the creditor 
might prove for the wdiole debt without giving up 
the security, it being incumbent on him to recover 
what he could from the bankrupt’s estate before 
lie resorted to the property of the wife. Hedder- 
let/, Bx parte, Hieldin, In re, 2 Mont. D. & D. 
487. 


Mistake as to Title.] — ^^¥here husband and 
W’ife executed a mortgage of her propei’ty, as to 
w’hich it was at the time supposed she had powder 
over the fee, but afterw’ards it appeared that she 
and her husband had only life interests, and as to 
her to her separate use: — Held, that the deed 
operated to the extent of the interests w’hich 
they each had. Wainwright v. Ha rdisty, 2 Beav. 
363. 


Creditor of Husband getting Himself made 
Trustee of Wife’s Property.]— Securities obtained 
from a married wroman having property settled 
to her separate use, by a creditor of her husband, 
who, by suppressing that fact, procured himself 
to be appointed one of the trustees, his co-trustee 


Settlement — Inquiry.] — When a married 
woman executes a mortgage there is no obligation 
on the mortgagee to inquire wdiether a settlement 
was made on her marriage. Lloyd's Banlmiq Co, 
V. Jones, 54 L. J., Ch. 931 ; 29 Ch. D. 221 ; 52 
iL.T.469; 33 W. R. 701, 


Agreement to charge Expectancy on Death 
of Living Person.] — A married w’oman can give 
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a valid cliarge on her expectancy under the will a 
or as one of the next-of-kin of allying person, o 
WltywCT V. Bvller^ 49 L. J., Ch. i84 ; 15 Ch. D. ei 

6fi5; 43L.T. 311 ; 28W. R. 948. g 

And snch a charge will be enforced after that c 
person’s death against separate estate beqiwathed o 
by his will to the married woman. Pi lie v. 
PitzqMim (14 Ch. D. 837) followed. Ih. 

Bucb. an agreement in "writing is not void tor i; 
want of i consideration where it appears on the m 
face of it that the money, to secure which the 1 
char'^e is given, was borrowed for and received a 
bv the husband, and it otherwise appears that c 
such money was partly expended in discharging ' 
the liabilities incurred in keeping up the joint ( 

establishment of the husband and wife. lb. 

Wliere in such an agreement it was recited 
that A. was or might become “ entitled to cer- ^ 
tain moneys under the will ” of B., or as one ot t 
his next of kin to certain interests in his estate, f 
‘‘and that A. had agreed to charge all such m- | 
terests so as aforesaid expectant upon the t 
death of B., and A. thereby assigned “all the ( 
interest to which she might become entitled as £ 
af» iresaid expectant upon the death ” of b. by £ 
way 'of security Held, that all the interest ] 
and not only the cash taken by A. under B. s will ] 
was charged, lb. ,, < 

Semble, that in any case “moneys would 
luive carried railway debentures. Ib. 

Covenant by Husband and Wife — ^Equitable De- 
fence. 1- Action upon a covenant by the defendant 
and wife to pay money. Equitable plea, that the 
defendant and'wife, by the deed in question, moid- 
iraped lands of which they were seised in fee in 
right of the wife, to the i>laintili in fee, as a secu- 
rity for money (<d' which the sum pleaded to was 
parcel) lent by the plaintiff to the defendant and 
W'ife, at the request of the latter, foi the puipose 
of repaying with the sum a sum borrowed of 
another person by the defendant and wife, also 
at her request, for the purpose of discharging a 
debt of the wife contracted before marriage ; 
that the wife died, leaving the plaintiff her heir- 
at-law, who thereupon became entitled to the 
equity of redemption in fee, in addition to the 
legal estate in fee-simple in the lands ; that the 
lands were of more value than the moneys as to 
which the plea was pleaded, and all costs, &c., 
and became, npoii the death of the wdfe, the 
primary fund for paying the moneys to wdiicli 
the plea was pleaded, which sums, as the plain - 
tiif was entitled to the lands and the moneys 
and the equity of redemption, were in equity 
satisfied before action by the value of the lands : 
——Held, that the plea disclosed facts which 
would entitle the defendant to an absolute and 
perpetual injunction, and was therefore good as 
an equitable defence. Gee v. Smart, 8 El. & Bl. 
m ; 26 L. J., Q. B. 305 ; 3 Jur. (N.S.) 1056 ; 5 
W.R. 761. 

Advances by Husband for Improvements on 
Faith of Settlement.]— *A married woman and 
her husband, by deed dnly acknowledged by her, 
reciting tliat the husband had begun to make 
imprmmnonts on the wife’s land, and that they 
were therefore desirous of settling it to the uses 
thereinafter declared, conveyed, or purported to | 
convey, the land to certain uses. On the faith 
of this settlement the husband made consider- 
able improvements on the property, and money 
was advanced by the plaintiff on mortgage of 
the husband’s interest in it, in which mortgage 


a person having a life estate by title paramount 
concurred Held, that supposing the legal 
estate not to have passed, the settlement was 
o-ood in equity by way of contract tov valuable 
consideration. Crofts v. 3Dd(lleton, 25 L. J., Ch. 
513 ; 2 Jur. (N.S.) 528 ; 4 W. C. 439— L. JJ. 


Subsequent Divorce.]— A husband, who 

lays out money in repairing and improving his 
wife’s realty, cannot, after being divorced from 
her a vinculo matrimonii on account of her 
adultery, come into equity to have such money 
declared a charge on the estate. Hamer v. 
Tilslev, 1 Johns. 486 ; 29 L. J., Ch. 32 ; 5 Jur. 
(N.S.) 1344; 1 L. T.54; 8 W. B. 20. 

Mortgagee has Hotice of Wife’s Capacity.]— 

Upon a marriage, an estate was vested in. 
trustees for the wife for life, for her separate use, 
and after the death of her husband, for such 
persons as she should by her deed or will appoint. 
She appointed the reversion expectant on her 
death, to secure money lent to her husband ; 
and subsequently she executed another deed, and 
appointed the estate to her son : — Held, that a. 
mortgagee contracting with a married woman 
must be taken to have known that she could only 
charge that which was settled to her separate 
use. Hobday v. Peters, 29 L. J., Ch. 780 ; 8 W. 
B. 512. 

Held, also, in the absence of fraud or misre- 
■ presentation that the reversion expectant on her 
i death was not subject to the mortgage debt, and 
i that the son as appointee took the estate dis- 
• charged of the mortgage. Ib. And see Durn- 
I \ford V. Lane, 1 Bro. 0. C. 106 ; and Ilartin v. 

' 3Iurtm, 2 Buss. & My. 507. 

1 Evidence that Mortgap for Benefit of Wife.] 

2 —A husband and wife joined in mortgaging the 
f wife’s separate estate, and the husband covenanted 

3 to secure the repayment of the debt : — ^Held, that 
1 parol evidence might be admitted to show that 
; the money so borrowed was for the benefit of the 

- wife ; that the husband’s joining in the mortgage 
3 deed was only by way of suretyship ; and that 
3 his estate would be indemnified by the separate 
3 estate of his wife. Gray v. Bowman, 27 L. J., 
3 Ch. 702 ; 6 W. R. 571. 

3 Husband Paying off Incumbrance on Wife’s 
1 Property.] — A husband paying off an incum- 

- brance, subject to which the estate stands limited 
3 to his wife for life for her separate use with 
J remainder as she shall by will appoint, is, in 
: the absence of evidence of a contrary intention, 
1 entitled to the cliarge as against the estate, 
;1 Whether it is a charge on the husband’s estate 
s which is paid by the wife, or a charge on the 
.. wife’s estate paid by the husband, the same 
5 presumption attaches to the transaction. Oiitram 

v. Hyde, 24 W. B. 268. 

a Specific Performance Decreed against Wife.]— 
;l Where lands were conveyed to the use of the 

wife for life, or of such person as she, by writing 
e under seal, should appoint, and in default in 
Y trust to pay her the rents for her separate use,, 
s and she, during coverture, by writing not under 
o seal, with her husband on a loan to him, agreed 
h to execute a mortgage of the trust premises 
> when required, and she survived her husband : 
y — Held, that having a legal estate vested in 
>f her, and the power to enter into such agree- 
■e ment, she was bound to a specific performance. 
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Stead V, IVeUmi, 2 Beav. 245 ; 9 L. J., Ch. 18 ; 3 
i; Jur. 1046. 

Assignment of Annuity — Anticipation.] — 

i , Where there was a bequest of an annuity to a 

feme sole for her life, for her separate use,! free 
from the control of any husband she might 
! marry, without anticipation : — Held, that an 

assignment of such annuity, made by the 
. ^ • annuitant and her husband after marriage, by 

, way of security, was valid. Johnson v. Freeth^ 

^ 6 Sim. 423, 11 . 5 L. J., Cli. 143. 

Further Advance to Husband alone — Consols.] 

■ — A married woman, entitled for life, for her 
separate use, to the dividends of consols standing 
in the names of trustees, joined with her husband 
» in assigning her interest to secure 400^. advanced 

‘ to herself and him upon their joint receipt, and 

such further advances as might be made either to 
f her or her husband. Soon afterwards the mort- 

gagee advanced to the husband alone, upon his 
sole receipt, a further sum : — Held, that no 
further receipt or acknowledgment from the 
wife was necessary, and that the security com- 
prised as w-ell the further as the original advance. 
Greenoicgh v. Shea'roeh, 10 L. T., 316. 

Charge of Keversionary Interests.]— A wife 
living separate from her husband, represented 
to (>. that she had the power of charging the 
reversionary interest in a fund to which she was 
entitled on the death of her husband, the fact 
being that she was restrained from anticipation 
during coverture. On the strength of such false 
allegation she induced G. to destroy certain 
bills of exchange he had as securities for money 
lent to her on her executing an agreement to 
charge her reversionary interest with the debt, 
and at the same time entreating G. to make no 
inquiries as to the truth of her statements, as it 
would lead to her husband’s discovering her 
liabilities and prevent a reunion : — Held, on the 
assumption that G. was really ignorant of the 
trusts of the settlement, that she had been so 
far guilty of fraud as to make the false allegation 
binding on her reversionary estate. Gfee?i v. 
Lyon, 21 W. li. 695. Fid see 21 W. B. 830. 

Mortgage of Policy— Payment of Premiums 
by Mortgagee.] — By a marriage settlement a 
policy of assurance on the life of C. was assigned 
to trustees for the benefit of the wife for her 
separate use, for life, and after her death as she 
should appoint. The husband covenanted that 
he would pay the premiums, and in default the 
trustees -were authorised to apply the income for 
that purpose. Subsequently the wife appointed 
the reversion in the policy by way of mortgage 
to secure sums of money advanced to her, with 
interest at 5 per cent. The husband and the 
trustees refused to pay the premiums, and they 
were paid by the mortgagees. On the death of 
C. the mortgagees claimed to be repaid out of the 
policy moneys the sums they had advanced for 
keeping the policy on foot, with interest at 5 per 
cent. ; — Held, tliat they were entitled to im- 
mediate payment of the premiums paid by them, 
with interest at 4 per cent., and to a charge for 
the remaining 1 per cent, upon the reversion of 
the policy moneys. Gill v. Downing, L. E. 17 
Eq. 316 fSO L. T. 157 ; 22 W. E. 360. 

Mortgage of Consols— Limitations giving 
Wife Absolute Title.]— By a settlement a sum of 
3, 500Z. consols was settled upon P. for her life, to 


her separate use ; and after her decease, to such 
persons as she should by will appoint ; in default 
of appointment, for her executors and admini- 
strators. P. mortgaged to F., for security of 
1,300Z. and interest. Afterwards P. and P. pre- 
sented this claim to have the 1,300k raised by a. 
sale of the requisite amount of consols, and paid 
to F., and to have the residue transferred to P. : 

— Held, that P. was (subject to the mortgage 
rights of F.) absolutely entitled to the fund. 
Page v. Soper, 22 L. J., Ch. 1044 ; 17 Jur. 851. 

Voluntary Joint Settlement — Mortgage by 
Wife.] — Husband and wife, by a voluntary deedy 
assigned a term of years of the wife to trustees. 
She, having survived him, mortgaged the term f 
—Held, that the first deed wholly divested the- 
wife’s interest, and that the subsequent mort- 
gage by her was no revocation thereof within 
the 27 Eliz. c. 4, and conferred no estate on 
the mortgagee. Poe d. Richards v. Lewis, II 
G. B. 1035 ; 20 L. J., C. P. 177 ; 15 Jur. 512. 

Advances in Excess of Agreed Limit.]— A. B.,. 
a married woman, conveyed her separate estate 
to C. D. in trust to sell, &c., and pay a debt due 
to him from her, and further advances, not ex- 
ceeding in the whole more than 400Z., and to 
hold the surplus for her separate use. C. D. 
afterwards made further advances, far exceeding 
the limit, part of which was paid upon bills 
drawn on him by A. B., with directions “to 
charge the same to the account of” her separate 
estate : — Held, that 0. D. was not entitled to 
appropriate his receipts, in the first place, in 
pn,yment of the advances not covered by the 
security, the court considering that C. D.’s 
receipts could not be considered as indefinite' 
payments ; that he had them only for the purpose 
of paying oil the charge, and afterwards for 
A. B.’s separate use ; and that, upon the true 
construction of the instruments, C. D. was bound 
to apply the separate estate, which he received, 
in satisfaction of the charge, and could only 
consider the surplus, after such satisfaction, m 
subject to the disposition of 0. D., or liable to 
sucii ordinary lien as he might acquire by 
advancing money to her. Sinitk v. SmitL. 

5 Beav. 80. 

Wife Eestrained from Anticipation.] — See 
col. 1075. 

b. Big-lit to Bedeem. 

Intention.] — In a conveyance, by way of mort- 
gage, by a husband of his wife’s chattels real, 
the court will look at the instrument to ascertain' 
the real intention of the moitgagor : whether 
merely to give a security, or, also, to actually 
change the property in the equity of redemp- 
tion ; and such intention is to be ascertained by 
applying to the instrument the ordinary rules' 
of construction, coupled with the presumption 
on which the court acts in such cases. jSPCnL 
lagli V. Litfledale, Ir. li. 9 Eq. 465. And see 
Cla,rh V. Bnryh, 2 Coll. 221 ; 14 L. J,, Ch. 398 ; 

6 Jur. 679. 

Wife’s Intention. ]— Husband and wife 

joined in executing a mortgage in fee of the- 
wi'fe’s estate, reserving the equity of redemption 
to the husband and his heirs. The husband subse- 
quently, out of moneys belonging to the wife, 
paid off the mortgage, and the estate was re- 
conveyed to the husband and his heirs. After 
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the husband’s death the wife filed a bill against 
the son and heir-at-law of the husband for a re- 
-coiiveyance of the estate ; and the evidence 
showing that the wife, in joining in the mortgage, 
■did not intend to deprive hersefi of the benefit of 
the equity of redemption, and was ignorant of 
the efiect of the proviso for redemption, a decree 
for a reconveyance to the wife in fee was made 
4iccordiT.igly. StamfieU v. Hallatih 29 L. J., 
Oh. 17B i 0 Jur. (N.sO 1334 ; 1 L. T. 179 ; 8 
I'V. R. 34. 

Where a wife joins in a mortgage deed, her 
equity of redemption is not released if there is 
no express contract on her part to do so, and that 
at any rate the title was too doubtful to be 
forced upon the purchasers. Bettim s TrustU, In 
re\ L. R. 12 Eq. 553 ; 25 L. T. 404.; 19 W. R. i 
1052. 

Bankruptcy of Husband —■ Disclaimer.] A 

husband and wife mortgaged in fee land in 
which they were seised in right of the wife, to 
whom tlie equity of redemption was reserved 
by the mortgage deed. The husband became 
bankrupt ; and in a suit by the wife for a settle- 
ment of the equity of redemption on her and 
hev children, and for redemption as against 
the mortgagee, and for foreclosure against the 
assignees and the husband, the assignees dis- 
claimed, and a decree was made giving the 
wife the right to redeem as against the mort- 
gagee, and settling the whole fee upon herself 
and her children, the husband not obiectiiio’ 


, — — iivM, v.fUJCUbiUi', 

(bee brlmvea v. Paine, 1 De G. J. A S 87 • 32 
L. J., Ch. 182; 7 L. T. 811 ; 11 W. R. 273.) 
The mortgagee afterwards applied in the bank- 
ruptcy, and was there allowed to prove the 
whoic amount of his mortgage debt against the 
bankrupt’s estate Held, first, that the dis- 
<‘laimer of the assignees was intended oiilv to 
accelerate the wife’s right to redeem, if ‘she 
elected so to do; but if she elected not to re- 
<leem, and her bill was consequently dismissed 
costs against the mortgagee, tlie assignees 
would no longer be bound byl:heir disclaimer ; 
tiieir interest in the bankrupt’s estate would 
remain unaffected by the dismissal of the bill, 
and they would be restored to their ri^dit to 
the bankrupt’s life interest in the prtmertv 
Prim, Pa) parte, Gleaccn, In re, 3 De G. J. & is.* 
458 ; 32 L. J., Bk. 65 ; 9 Jur.(N.S.) 701 ; 11 W R* 
553. 

Bedemptioa by Wife.]--A husband and 

wife assigned leasehold premises, of which the 
biisband wms possessed in her right, to a mort- 
gagee for securing money then lent, and interest 
by a deed containing a proviso for redemp- 
tion by the husband and wife, or either of 
them, or the representatives of either. The 
hus}.>n,nd subsequently became insolvent, and the 
mortgagee filed a claim seeking a foreclosure 
against the assignee in insolvency, and the 
insolvent and - his wife. The married woman 
proved that her husband had been without 
employment, and that she and her child were 
destitute, and claimed an equity to a settlement 
cut of the mortgaged property Held, that the ; 
married woman had no equity to a settlement ; ( 
nut the proviso for redemption being on repay- i 
ment of the sum advanced by the insolvent and ^ 
ms wife, the power to redeem must be given to 
the married woman as well as to the insolvent’s « 
assignee. Hill v. Pdmonds, 5 Be G. & Sm. 603 • ( 
16 Jur. 1133. ’ 


— — Pledge of Mixed Property.] —Where wife 
in security for husband’s debt pledges her 
separate property mixedly with his in the same 
instrument, she, as between herself, her husband 
and his assignee in insolvency, is entitled to have 
husband’s property first applied. Aguilar v 
Afj iiilar, Q 

Sale— Surplus Moneys— Husband’s Executor.] 

— A husband and wife appointefi by wmy of 
mortgage real estate legally settled, but subject 
to an absolute powmr in the husband and wdfe. 
On redemption it wars provided that the recon- 
veyance should be reserved to the uses of the 
settlement. There was a power of sale under 
which any surplus purchase money was to be 
held^on trust for the husband, his heirs, executors 
administrators, and assigns. The power of sale 
wms exercised after the death of the husband 
Held, that the surplus purchase money belono-ed 
to the personal representative of the husband 
Jo7ies V. Pavies, 47 L. J., Ch. 654 ; 8 Ch. D. 205 • 
38 L. T. 710 ; 26 W. R. 554. ’ 

Reservation^ of Equity of Redemption to 
.Husband.] — Where husband and wdfe mortgage 
w'lfe’s estate, and equity of redemption is reserved 
to the husband and his heirs, witliout recital or 
special circumstances to show the intention to 
make a new settlement of estate, the husband has 
the equity of redemption, as he before had the 
legml estate only in jure iixoris. Ruseomhe v. 
Hare, 6 Dow^ 1 ; 19 R. R. 1. 


Wife I-oreclosedO-The equity of redemption 
ot a mortgage comes to a ferae covert, against 
whom and her husband a bill is brought to fore- 
close ; the feme covert shall be foreclosed abso- 
'f. cause 

rA husband. Mallach v. 

Galtoii, 3 P. W. 352. 

Wife’s Eight after Mortgagee's Title absolute. 1 
— \V ite entitled m her own right, and also by 
settlement.^ to estate which had been mortgaged 
by her husband, and suffered to become absolute 
in mortgagee. Wife, after death of husband 

i 00 ; 4 : tt. K. bob. 

Suit-Wife Party by next Friend.j-In a suit 
bv husband and wife for redemption of real 
estate ot the wife, she ought to be a party 
■separately by her next friend, as having .an 
mterest disbnct from that of her husfiind. 

192 ^ W. E. 

The husband, though bankrupt, is a proper 

party, as having the legal estate. JA ^ ^ 

c. Wife’s Equity to Exoneration. 


Presumption of Application to Husband’s Dse.l 

Presumption, that money borrowed by a 
husband on the security of his wife’s estate is 
applied to his use. The husband is bound to 
ex^onerate the estate; but that eq^t^may be 
lebutted by parol evidence, that tlie mLey 
applied in discharge of the wife’s debts 
Money, 3 Swanst. 208, n. And 
see Hudso/i v. Oarrtiiohael, 1 Kav 613 • *>3 T T 
Ch. 893 ; 18 Jur. 851. ^ 

Doctrine of courts of equity concerning money 
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rraised by husband and wife from wife’s estate. 

217, n. . ■ 

Covenant by Husband — ^Wife’s Property.] — A. 

.■and his wife mortgage the wife’s estate, and A. 
‘Covenants to pay the money, but the equity of 
redemption is reserved to them and their heirs ; A. 
'dies, and his wife survives : the mortgage shall be 
'discharged out of the husband’s estate. Pococh 
w. Lee^ 2 Veni, (JOl, 

Wife’s Mortgage.] — ^Where a feme sole 

makes a mortgage, or takes an. estate subject to 
a mortgage, and afterwards upon a transfer her 
liusband covenants to pay the money, his per- 
•soiial estate shall not be liable. Secus, where the 
husband has receiA'ed the monev himself. Bagot 
■V. Oughton, 1 P. 348 ; Fork 332. 

Bar to Exoneration— Bisclaimer by Wife.] — 

'Wife barred I'roni her right to be exonerated out 
■of the assets of her liusband, in respect of money 
raised liy mortgage of her estate, and received by 
Irirn, by telling excicutor she would not raise her 
'■claim, and no dilference, whether legacies were 
paid befoi’e or after. Parol evidence of her 
declarations fidmi-siblc to prove that it was not 
rapplied for the IrashaTurs use, not to prove the 
'traiisaction itself ditferent from what it appears 
to be by the .in'^tniments and, the other evidence,, 
.•as that it was ini cm led as gift to him. Clliitoii 
V. Iliurper, 1 A'e^. 3'. 173 ; 1 R. R, 102. 

Proof of application of money raised on wife’s 
'■estate to her use bars her demand on husband’.s 
.assets. Wife (’mes not stand in the place of 
mortgagee. Id. 181. 

Ho Mortgage of Wife’s Estate.] — Tf there is no 
proper mortgage of the wife’s e.state there will 
be no ex.o.neration. Sohol field v. Loekivood, 
4 De a. J. & S. 22 ; 33 L. J., Ch. lOG ; 9 L. T. 
,1258 ; 12 W. R. 114. 

Bill to Redeem— Hext Friend,] — A bill to 
redeem a mortgage on the real estate of a 
married woman, sliouhl not be filed by husband 
and wife merely, but by the wife by her next 
friend, making her husband a co-plaintiff. And 
this is the right course even where the husband 
is a bankrupt. Smith v. Btehes., 1 Hem. & M. 
■558 : 10 Jur. (xus.) 124. Affirming 9 L. T. 476 ; 
12W.R. 192. 


III. FUND OF MARItlEB WOMAN IN 

00 UBT—PA YMENT AND TRANSFER. 

1. In G-eneeal. 

Special Act— Substituted Machinery for Protec- 
tion.]-— Where an act of parliament authorised 
the purchase of lands in which a feme covert 
is interested, jind gave the court of, exchequer 
anlhni’ity to <listribute the ])urchase-nioney 
arnuiigst ilie partii'S beneficially entitled, the 
oxca-cisci of that autliurity by the court is in 
lieu of the solemnities ordinarily required for 
the conveytince of the real property of a feme 
covert, or on the ])ayment of her money out of 
court. Fllimm, Em ‘parte^ 2 Y. & Coll. 528 ; 
7 L. J., Ex. E(i. 49 ; 1 Jur. 283. 

Appointment of trustee to Receive.] — A 
testator gave a legacy to a trustee, to invest it 
for the benefit of E. S., independent of the 
'Control of her husband. On a bill by the Ims- 

VOL. VII* 


band and wife against the trustee, to have it 
declared that the wife was absolutely entitled to 
the fund, and to have the same transferred to 
her or to her husband, by her direction, or in her 
right : — Held, that the wife was entitled to the 
entire disposal of the fund, but that the husband 
could not obtain it in that suit, and it was 
referred to the master to approve of a trustee, to 
whom the fund might be transferred upon the' 
trust declared in the will, and to approve of a 
deed declaring that trust. - Simons v. Ilorwood^ 

1 Keen, 7. 

Husband and Wife living Separate.]— A fund 
was brought into court, being the arrears of an 
annuity charged on real estate in favour of a 
married woman. Hiis band and wife both applied 
for the fund ; they had lived separate for a long 
period, but the wife was not in fault ; the wife 
had a separate estate for life, and a jointure 
settled on her after her husband’s death, and 
supported herself and children, the husband fail- 
ing to contribute to their support, although pos- 
sessed of a sufficient estate. The court granted 
the application of the wife, and ordered the 
fund to be paid to her. ]\Mr7'e7i v. Neivto/i, 
7 Ir. Eq. R. 211. 

Order for Payment to Husband vests Interest 
in Him. — Money ordered to be paid to the 
husband in right of his wife, is a vested interest 
in him. Ileggate v. A)inedy, 8 Bro. C. G. 362. 

Ill-treatment of Wife.] — ^^ipplication by hus- 
band for interest of wife’s money in court, 
refused on her affidavit of ill-treatment. Be 
Mannevllle v. De Ma^meville.^ 10 Ves. 56. 

Identity,]— Where a fund belonging to a 
married woman was about to be settled, the 
court will not be satisfied with her sole testimony 
to the identity of parties. Anon..^ 1 Jur. (N.S.; 
1084. 

Whole Fund paid to Adulteress.] — The court, 
under very peculiar circumstances, ordered the 
whole income of a fund in court belonging to a 
feme covert, who had committed adultery, to be 
paid to her, on terms. Lewln^ In re, 20 Beav. 
378. 

Misdescription of Wife.] — The court will make 
a payment of money out of court to a married 
woman entitled thereto, notwithstanding that 
she is misdescribed in the petition, where the 
husband gives his consent. Clarh v. Clarlt. 14 
L. T. 98 ; 14 W, R. 449. 

Bank of England — Transfer to Married 
Woman.]— The Bank of England does not permit 
a transfer into the name of a married woman 
alone. Therefore, where through misapprehen- 
sion an order had been obtained for such a 
transfer, the court will alter the order by direct- 
ing the accountant-general to pay the sixm into 
the hands of the feme covert, she appearing 
personally again in court and consenting. Bdzy- 
banJds settlement In re^ 2 Jur. (N.s.) 324, 

Trustee— Refusal to Pay to Husband.] — ^A 
trustee is alwaj’-s Justified in refusing to pay over 
a wife’s fund to the husband, even at her request, 
and insisting on afiording her an opportunity of 
asserting her equity to a settlement. Swan. In 
re, 2 Hem, &; M. 34 ; 12 W. R. 738. 
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- — - Advance by, on Misrepresentation.] — 

A wife was entitled in remainder to a share of 
moneys in the hands of a trustee. She deserted 
her liusbaud, and married another man. The 
trustees, relying upon her representations that 
she was legally married, advanced a portion of 
her reversionary share to the bigamous husband. 
The fund having fallen into possession : — Held, 
that the trustee was answerable to the husband 
for the money which he had so advanced. Sjwrle 

V. B(irnahy, \^ Jur. (N.s.) 1142 ; 11 L. T. 412 ; 
13 W. R. 151. 

Order for Payment to Husband — Petition.] — 

An order for payment to the husband, of money 
to which the wife is entitled, cannot be inserted 
in the order on further directions, but must be 
obtained by petition, although the wife consents. 
CampheU v. Ilardhif/, 6 Sim. 283. 

Claim by Assignee — Notice to Wife.]— In 1824 
husband and wife assigned the reversionary 
interest in a legacy. In 1826, the cestui que vie 
being dead, the money was paid into court to the 
credit of the cause, not to be paid out without 
notice to the married woman. On the applica- 
tion of the representative of an assignee of 1815 
to Iiave the fumi, notice having been duly given 
to the married woman, but she having taken no 
steps for or against the application, an order was 
made accordingly, but notice of this order was to 
be given to the married woman forthwith. 
lioody V. irKjgins^ 2 Jur. (N.s.) 1068. 

Settled Estates Act — Fund in Court under 
Married Women’s Property Act, 1882.]— Not- 
withstanding the provision of s. 50 of the Settled 
Estates Act, 1877, that when a married woman 
consents to an ai)plication to the court under 
the act, she is to be examined apart from her 
luisband as to her consent, such an examination 
is nor now necessary in the case of a woman who 
Inis married since the commencement of the 
i\la rricd Women's Property Act, 1882. Elddell v. 

26 Ch. D. 220 ; 50 L. T. 584 : 32 

W. 11.^180. 

A sum of money was in court under the 
.Settled Estates Act (19 & 20 Yict. c. 120), 
suiq’eet to the trusts of a marriage settlement. I 
There was no issue, and the wife was past child 
hearing. Under the settlement the survivor of i 
tlie husbantl and wife was entitled absolutely in | 
default of chihlren ; — Held, that, upon the execu- ^ 
tlon of a deed acknowledged by the wife, the | 
court would order the fund to be transferred to | 
the joint account of the husband and wife. Belt, 
hi re, 37 L. T. 272 ; 25 W. R. 901. 

Proceeds of Realty under £200.] — The court 
will not permit a married woman to elect to 
take her share of proceeds of sale of real estate 
as personalty without her separate examination, 
even where tlie share does not amount to 200?. 
Shaw, In re, Topham v. Burgoyne, 49 L. J., Ch. 
213 ; 41 L. T. 670. 

Purchase-money in Court of Land taken by 
Railway Company.] — Where purchase-money' 
paitl into court by a railway company belongs to 
a inarried woman, the court will Y->^»'y it out to 
her without deed acknowledged, but simply upon 
licr examination. Hayes, In re, 9 W. R. 769. 

A share of the purchase-money of an entailed 
estate taken by a company paid out to the 
husband of a married woman upon her consent, 


without a disentailing deed as to the particular 
share being required. Tyler, hi re, 8 W. R. 540: 

Election on Separate Examination.] — The 

purchase-moneys of real estate to which a married’ 
woman was absolutely entitled having been paid' 
into court by a railway company under the 
Lands Clauses Consolidation Act, 1845, s. 69, 
upon a petition by the owner and her husband 
for payment out to the latter : — Held, that the 
married woman might elect upon her separate 
examination in court to take the fund as per- 
sonalty, and an order was, by her consent, made 
for payment out to her husband without a deed™ 
Itohins's Estate, In re, 7 W. R. 705. 

2. Consent and Separate Examination. 
a. When Necessary and Effect. 

Payment to Husband — Consent of Wife.] — 

Where a married woman will consent to have, 
part of her fortune (in court) paid to her husband, 
it must be so. him mock v . Atkinson, 3 Bro. 0.. 
0. 195. 

Whole Fortune.]— The court refused to 

let the whole of wife’s fortune be paid to her 
husband, although she was present in court, and 
consented to it. Ihgliam, Ex parte, 2 Ves. 579. 
And see Slierling v. llochfort, 8 Yes. 164. 

Voluntary Settlement — Transfer to Trustees 
of.] — There must be the consent of the married 
woman previously to an order that funds belong- 
ing to her, although not in court, shall be trans- 
ferred to the trustees of a voluntary settlement™ 
Henry v. Ogle, Coop. C. C. 447. 

Wife joining in Fine.] — Wife may dispose of 
personal estate as well as real by joining in line 
with husband, over which she has absolute power, 
and on her consent her whole fortune was paid 
over to husband, though stated to he insolvent* 
Willats V. Cay, 2 Atk. 67. 

Payment of Annuity to Husband.] — A life 
annuity had been given to a married woman by 
will, and the husband and wife applied for an 
order for payment of the annuity to the husband,. 
The registrar refused to draw up the order unless, 
the consent of the wife was taken ; — Held, that 
her consent was not necessary. Shilleto v. 
Collett, 7 Jur. (N.S.) 385. 

Lands Clauses Act — Election to take Purcbiase- 
money as Personalty.] — The purchase-moneys of 
real estate to which a married woman was 
absolutely entitled, having been paid into court,, 
by a railway company, under the Lands Clauses 
Consolidation Act 1845, s. 69, upon a petition by 
the owner and her husband for payment out to 
the latter : — Held, that the married woman 
might elect upon her separate examination in 
court to take the fund as personalty, and an 
order was, by her consent, made for payment out 
to her husband without a deed. Bohhins's Estate,, 
/yj ?*6?, 27 W. R. 705. 

Legacy— Advance to Husband— Husband to- 
Insure.] — -A legacy heing left upon trust for the- 
separate use of a married woman during her lifey 
without power of anticipation, and, after her 
deceavse, for her children, with power to the 
trustees to advance 1,000?., part thereof, to place 
her in any trade, business, profession, or 
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employment, or otherwise, or for her preferment 
or advancement in the world ; and this legacy 
haying been transferred into court in this cause 
to the account of the legatee and her children, 
the court, on the petition of herself and her hus- 
band, advanced to her 1,000?., to be employed 
with another 1,000?., belonging to the husband, 
in establishing him in an advantageous partner- 
ship wuth two other persons, in a lucrative busi- 
ness with wiiich he had been connected for 
thirteen years, upon his effecting an insurance 
upon his own life in the names of two trustees 
appointed by the court, to be held by them upon 
the trusts of the said legacy, and also entering 
into a bond in a proper penalty to the same 
trustees to secure the due payment of the pre- 
miums upon such policy of insurance. Ph illips v. 
PhilUps^ 1 Kay, 40. 

The court will not order payment to a married 
wnman on her separate receipt without examin- 
ation. Gibbons v. Kibhey^ 7 Jur. (N.S.) 1298 ; 5 
L. T. 416 ; 10 W. E. 55. ‘ 

Taking — No connection of Husband to be 

present.] — No person connected with the hus- 
liand ought to be present wiien a married 
woman’s examination as to her consent is taken. 
Bemlyshe, In re, 26 L. J., Ch. 814 ; 3 Jur. (N.s.) 
727. 


after her death for her husband absolutely. 
Decree, upon the bill of the husband and wife, 
for a transfer to him upon his personal security. 
Chesslyn v. Sm ith, 8 Ves. 183. 

Appointment of Trustee.] — A testator gave a 
legacy to a trustee in trust to invest it for the 
benefit of E. S., independent of the control of her 
husband ; on a bill by the husband and wife 
against the trustee, to have it declared that the 
wife w'as absolutely entitled to the fund, and to 
have the same transferred to her, or to her hus- 
band by lier direction, or in her right, it wn\s held 
that the wife wns entitled to the entire disposal 
of the fund, but that the husband could not 
obtain it in that suit, and it wms referred to the 
I master to approve of a trustee to wiiom the 
: fund might be transferred upon the trust 
declared in the will, and to approve of a deed 
declaring that trust. Simons v. Ilorioood, 1 
Keen, 7. 

Trustees — Eefusal — Presence of Wife in 
Court.] — The course is not to establish a deed 
betww^en husband and wufe on her se[>arate 
estate without tlie jue^cnce of the w^ife in 
court, wliere the nu'-tecs put the parties to 
file a bill. Milne,s v Jiiosh, 2 A^es. J. 500. 


And see Fines and Eecoa^ekies. 

As to Examination of a Married Woman as to 
her Equity to a Settlement.] — col. 1118. 

As to Examination of a Married Woman on 
Eemoval of Eestraint on Anticipation.] — See 
col. 1086. 

b. Separate Estate, 

Paid out without Examination.] — Money 
settled to tbe separate use of a married woman 
is paid out of court without any personal ex- 
amination. Leelmere v. Brotheridye, 32 Beav. 
353. 

On payment to a married w^oman, on her 
separate receipt, of a fund in court belonging to 
her absolutel}’' to her separate use, it is not 
necessar}^ that she should be separately examined. 
A'W-ow., 3 Jur. (n.S.) 839. 

Leave to Apply.] — Bequest to a married 

W'Oman to her separate use, the court would not 
order payment into her hands, but ordered the 
legacy to be carried to her account, with liberty i 
to her to apply. Owen v. iv/6*, Taml. 404. 

Marriage after Married Women’s Property 
Act, 1870.] — A fund standing to the separate 
credit of a married wmman, unless married after 
the Married AV omen’s Property Act, 1870, will not 
1)0 paid to her by the court, even on her separate 
receipt, without lier separate examination. 
S(.‘cus, wiiere the marriage w^as after the act, and 
the applic.ant takes under an. intestacy. BeUjnan 
v. Iktiynan, 13 Xj. E., Ir. 278. 


Consent taken in Court.] — Husband and wrife 
joined in a petition asking pa 3 ’'ment to the hus- 
band of a smn whicii represented an annuity 
betpieatlied tr) tlie separate use of the wife. The, 
consent of tlie wife to tlie prayer of the petition 
was taken in court. Wordsworth v. Da y roll, 2 
Jur. (N.S.) 631 ; 4 AP. E. 689. 

Where there wnis a fund in court to which a 
married w'oman w'as entitleil absolutel,v under a 
will, the court directed that she should attend, 
and give her consent, and sign a separate receipt 
for the money, lier husband appearing by counsel, 
and consenting to the pajunent. Mawe v. HearU 
side, 30 L. J., Ch. 937 ; 7 Jur. (N.S.) 817 ; 9 
W. E. 049. 

Transfer into Joint Names.] — Stock in court,, 

: settled absoluteh" to the separate use of a mar- 
ried w’-oman, ordered, upon her petition, to be 
transferred into the joint names of herself and 
her husband, her scqiarate examination and con- 
sent being disiiensed with. Crump, In re, 34 
Beav. 570. 

c. Amount. 

Ascertained, Must be.] — Court w^ill not re- 
ceive feme covert’s consent to bar her equity 
until her share is ascertained. Jernegan v. Baxt 
ter, 6 Alad. 32. 

Court will not act in disposition (according to 
her direction) of fund in court of feme covert,, 
until the amount of her share be ascertained, or 
of auj" sjiecific part of it. Gadber v. Lawrie, 10,. 
Price, 152. 

And see Moss v, Dunlop, 29 L. J., Cb. 39. 


Annuity.] — Money bequeathed to be invested 
in an annuity for tbe life of a married woman 
feu her separate use, paid to the husband upon 
her consent taken in court. Gullan v. Trimbey, 
2 Jac. & AValk. 457. 

Settled Stock.] — Settlement of stock to the 
separate use of a married woman for life, and 


Waiver of Equity to a Settlement.] — A 
married w^oman can wmive her equitable right to 
a settlement out of a fund in court to wliich she 
has been declared entitled, although the clear 
amount payable in respect of such fund has not 
been ascertained. Paeker v. Paeker, 1 Coll. 
C. 0, 92. 

to Equity TO a Settlement, col. 1118. 
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The court cannot take the consent of the wife 
to the disposal of her fortune, unless the amount 
is ascertained. Bclmo7id$ v, Tovomhend.^ 1 Anstr. 
93. 

Sum under £200.] — Payment .of a sum of 
money under 200Z. to the husband, in right of 
the wife ; ordered, notwithstanding a suggestion 
that the petition had not her concurrence. 
Elu'OTtliy Y. Wichstead^ 1 Jac. & Walk. 69. 

Money in court belonging to a married woman, 
if less than 200L will be paid to the husband, 
although she has been deserted by him, and she 
(^p]')oses the application. Foden y. Finney^ 4 
Ptuss. 428 ; G L. J. (O.S.) Ch. 153. 

A consent in the case that one-fourth of 500Z., 
to which a feme covert wms entitled, be paid to 
her and to her husband, was made a imle of 
court without the feme covert being examined 
TO waive her cquitv. Lougliney v. Lahlffe-.^ 3 
Ir. Eq. P. 511. 

In a suit by an executor to administer his 
testator’s estates, where the fund to be adminis- 
tered was divisible in equal shares among many 
per>ons ascertained by the master, the court 
urtlei’ed the apportionment to be made by 
affidavit at the hearing. Where the share of a 
married woman w’as subject to payment of costs 
nna>eertained, wdiich might be expected to 
rcdiu^e it to 200^. or less, the court, to save 
further expense, ordered it to be paid to the 
hu.^])and, and dispensed with any examination as 
to the consent of the wife. lioberts v. Collett, 
1 G. 138. 

Ward of Court.] — A wuard of court was 

entitled to an income of more than 200Z. a year 
for her life for her separate use, but she was not 
restrained from anticipation. An allowance was 
was made for her maintenance, and the surplus 
was accumulated in court. She attained tw'ent}^- 
one, and the next day married. She then, by 
her next friend, petitioned for payment of the 
accumulations to herself on her separate re- 
ceipt : — Held, that the fund must be paid out 
to the wife on her separate receipt, but, though 
the fund w-as under 200 Z., she was required to 
attend and be examined separately as to her 
consent. White v. IleTTich, 38 L. "j., Ch. G79 ; 
L. R. 4 Ch. 345 ; 20 L. T. 386 ; 17 W. lb 


Sum over £200.] — The court will not make 
any other than the usual order for the pay- 
ment of money exceeding 200Z., belonging to a 
feme covert, out of court, although the amount 
will he reduced below^ that sum, ^after payment 
thereout of certain costs, to which the sum is 
liable. Beammi v. Dodd^ 13 L. J., Ch. 141. 

Sum under £500.]— The court will make 
an onler for payment out of a fund in court, 
not exceeding oOO^.jto a wife, with her husband’s 
consent, on her separate receipt, without re- 
quirio.g her separate examination. Morton , Fi ve, 
31 L. T. 82. 

Hesidue Subject to Costs.]— A married woman 
cntitlerl to residuary estate is only entitled 
to the residue subject to the payment of costs. 
Therefore, when by consent in court of a married 
woman entitled to the residue of an estate which 
had been the subject of a common administra- 
tion suit, an order had been obtained for the 
settlement of the funds on her, but the minutes, 


' ' . * 


as taken down in the registrar’s book, did not 
provide for costs, leave was given, in drawling up 
the order, to provide for costs out of the said 
residue, without any further consent on the part 
of the married woman, as being a dealing with 
the fund in which she had no voice. Muftgrove 
V. Floods 1 Jur. (n.s.) 1086. 

Mortgage — Part Satisfaction.] — The court, 
in settling a fund in court, wall not, as 
against a mortgagee, let a married w^oman, to 
whom the fund belongs, receive a portion of it on 
her separate receipt, but, after directing pajmicnt 
of a sum in part satisfaction of the mortgagee’s 
cLaim, will settle the residue of the fund upon 
her and her children. Grant, In re, 13 L. T. 
583. 

Reservation of Part of Annuity.] — A per- 
sonal annuity was bequeathed to a married 
w^oman for life, and ordered to be paid out of 
the dividends of a fund in court. The court 
refused to pay out the wdiole fund on an assign- 
ment of the annuity by the husband and wife, 
but reserved a sum to meet the annuity in case 
she should survive the husband. Godfrey, In rc, 
Ir. R. 1 Eq. 531. 

d. Wliere Married Y^Toman Abroad. 

Form of payment of wife’s money to husband 
wdien the parties are abroad. Mi net v. Hyde, 

2 Bro. C. C. 663. 

A married woman living in America being 
entitled to a legacy, a commission to examine 
her w’-ould have been necessary ; but as she had 
been examined under a commission issued by the 
American Government, that was considered 
sufficient. Cam])h}ll v. Freneli, 3 Ves. 322. 

Form of separate examination of a married 
wmman, taken by commission. Bryant, Ex parte, ' 
1 Fes. & B. 607. 

Wife’s legacy not to be paid to the husband 
without her consent taken before commission, 
she being abroad. Bourdillon v. Adair, 3 Bro. 
C. C. 237. 

Where a fund is standing in a cause to the 
credit of a married w^oman wdiose domicil is 
Scotch, the court will not, on petition, order it to 
be transferred to her husband, but will order a 
commission to take the consent of the wife. 
The practice of the court is not affected by the 
23 & 24 Viet., c. 86. Irelayul v. Trembaith, 
13 L. T. 626 : 14 W. R. 275. 


e. Ptevocation of Consent. 

Death of Husband before Order.] — A married 
w'oman, upon a separate examination, expressed 
her wish that a fund in court, standing to her 
credit, should be transferred to her husband, and 
an order and transfer were made accordingly, 
but the husband died before the order was made. 
Ho consideration passed between the husband 
and wife : — Held, that she was entitled to have 
the fund re-transferred into her name by the per- 
sonal representative of her husband. Fanfold v. 
MonU, 36 L. J., Ch. 981 ; 17 L. T. 39 : 15 W. R. 
1196. 

Previous Insolvency of Husband.] — A feme 
covert will be allowed to revoke a consent to the 
payment of her fund in court to her husband, 
when the object of that consent may be defeated 
by his previous insolvency. Watson v. Marshall, 
17 Beav. 363 ; 22 L. J., Oh. 895. 
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3. Affidavit op no Settlement. 


Eequisite on all Applications for Payment to 
Husband.] — Form of payment of wife’s money to 
husband when the parties are abroad. M'met v. 
Hyde. ^ Bro. C. C. 663. 

Lord Chancellor said in future, on all applica- 
tions for wife’s money to be paid to husband he 
should expect an affidavit that there was no settle- 
ment on the marriage. Clayton v. Gresham^ 10 
Yes. 288. 

On. an application for payment out of court, of 
money belonging to a feme covert, it must either 
be shown that there has been no settlement, or 
agreement for a settlement ; or if any settlement 
exists, it must be produced, to enable the court to 
judge whether it aflects the fund in question : 
it is not sufficient to show by affidavit that the 
particular fund is not the subject of an}’’ settle- 
ment. Itose V. Rolls, 1 Beav. 270. 

Where a woman who is or has been married, is 
entitled to a legacy, the court expects a positive 
affidavit that the legacy has not been in any 
manner settled, before it will direct payment. 
Hough V. Ryley, 2 Cox, 157. 

Money devised to be laid out in lands for feme 
covert in tail, with reversion to her in fee, she 
chose to have it paid to her husband ; not paid 
without affidavit by the husband and wife that 
there is no settlement. Bln ford v. Ba wden, 2 
Yes. J, 38, And see 8. C., I' Ves. J. 512. 


What Form Necessary.] — When payment 

out of coui’t is asked of money belonging to a 
married woman, an affidavit that the fund is not 
settled is insufficient. It must be shown either 
that there is no settlGinent, or what the settle- 
ment was. Britton v. Britten, 2 Beav. 113, 


It is proper to have an affidavit by the husband 
as to the absence of a settlement. Y'liere 
such an affidavit cannot be had, however, pay- 
ment will be ordered on production of an affidavit 
by the married woman that there was no settle- 
ment, or agreement for a settlement, coupled 
with another affidavit that the husband had ex- 
pressly refused to make any affidavit on the sub- 
ject. Anon., 3 Jur. (N.S.) 839. 


Affidavit hy Solicitor.] — The court will accept 
as evidence that there w'as no settlement on the 
marriage of a woman resident abroad an affi- 
davit by a solicitor, disclosing facts which make 
it unlikely that there was a settlement, and 
stating positively that he -was told by the lady 
and her husband that there was none. Wood- 
imrd V. Pratt, 42 L. J., Ch. 891 : L. E. 16 Eq. 
127. 


Petition “by Widow.] — Upon a petition by a 
widow for payment out of court of money to the 
payment of which she has become entitled since 
tlie death of her husband, the court requires an 
affidavit tliat no settlement was made on her 
marriage with her late husband. Ehrington x. 
Ehrington, 4 Drew. 545. 


Fraudulent Settlement.] — Although feme 
covert, if no settlement was made, may in ordinary 
cases come in, and desire her fortune to be paid 
over to her husband, she cannot do so if a fraudu- 
lent settlement was made. In that case the wife 
cannot act upon her fortune remaining in court, 
and the whole disposal must remain with the 
court. Barrington v. Grogan, 2 Moll. 242. 


No Settlement Whatever.] — The affidavit, 
that there is no settlement affecting money in 
court, the property of the wife, must state that 
there is no settlement wiiatever of the money ; and 
it is not sufficient to say, that there is no settle- 
ment, nor agreement for settlement, upon the 
wife affecting the money in question. Lawrence 
Y. Johnson, 7 Jur. 1122. 


Intention to avoid Proposed Settlement.] — 
The court refused to pay a wife’s money to her 
husband, though she consented in court, and had 
no children, proposals having been formerly 
made to settle an equivalent in strict settlement, 
bub wiiich the parties wn'shed to abandon. 
Gardner, Ex goarte, 2 Yes. 671. 


Proof of no Children.] — A fund in court be- 
longed in reversion to a mariied woman. After 
her death, the husband in 1821 sold and assigned 
it. The tenant for life died, and it having been 
found impossible to obtain from Iiim an affidavit 
of no settlement, the court, in 1858, ordered pay- 
ment to the assignee without one, on proof of 
there having been no children. Clarke \\ Tlbo^Z- 
ward, 25 Beav. 455. 


Shares under £10 — Affidavit dispensed with,] 

— In paying out of court a sum divisible into 
shares of less than 10/. each, to some of which 
married women are entitled, the court wdll dis- 
pense with affidavits of no settlement. Veal 
V. Vead, 36 L. J., Ch. 816 ; L. E. 4 Eq. 115. 


Affidavit hy Wife alone.] — A. sold a fund to 
W’hich liis wife wms entitled in reversion, and 
wdien it fell into possession he wms resident in 
Africa, The wife consented to w^aive her equity 
to a settlement, and that the fund should be 
transferred to the purchaser ‘.—Held, that the 
usual affidavit that there was no settlement 
affecting the fund might be made by the wife 
alone. MJlott y H leMmington, % Sim. 502, S. P., 
WiIklnso7i V. Schneider, Jj, E. 9 Eq. 423. 


Where Domiciled Abroad.] — Money belonging 
to the W'ife paid to the husband, the parties being 
subjects of Denmark, and the law of that country 
not requiring a settlement. Chaggyle v. Cadell, 
Jac. 544. 

Where it is sought to have funds belonging to 
a domiciled Scotch feme covert paid out of court, 
and any Scotch settlement exists, the court re- 
quires the testimony of a Scotch advocate to 
show that it does not affect the fund. Todd, In 
re, 19 Beav. 582. 

A fund in court belonging to a married w^o- 
man, wffio and her husband w'cre both domiciled 
in Scotland, w- as ordered to be paid to the 
assignee of the husband, wdthout requiring the 
consent of the wdfe,upou it being proved, a>s mat- 
ter of fact in the cause, that by the law’ of Scot- 
land a married woman had no equity to a settle- 
ment. M' Cormick v. Garnett, 23 L. J., Oh. 777; 
18 Jur. 412 ; 2 Eq. E. 536 ; 2 W. E. 403— L. J.I.' 

On a motion that a fund standing to a separtit e 
account of a married w'oman, a foreigner domi- 
ciled abroad, should he paid to her husbantl. u]»on 
affidavit that there wms no settlement, and. tliat 
by the law’ of the country w'here the parties w’ere 
domiciled the husband w’as entitled to the fund, 
the court refused to make the order without the 
consent of the wife. Scltwahwher v. Becker, 2 
I Sim, & G. (App.) iv. 
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E. HUSBAND’S LIABILITIES. entitled for her separate use without power of 

anticipation: — Held, that the charging order 
1. Fob Wipe’s Debts &o., Contbacted constituted a valid incumbrance- on the fund. 
BEPOBE MABBIAG-E. 


By 45 & 46 Viet. c. 75, s. 14.]— A husband 
shall be liable for the deMs of his wife contracted ^ 
and for all conti^acts entered into and icrongs 
commit ed by her, before mar7'iage,mcluding any 
liabilities to which she may be so subject under 
the acts relating to joint-stock companies as 
aforesaid, to the extent of all property whatso- 
ever belonging to his wife which he shall have 
acquired or become entitled to from or through 
his wife, after deducting therefrom any payments 
made by him, and any sums for which jukgment 
may have been bond Jide recovered against him 
m any proceeding at law, in respect of atiy such 
debts, contracts, or wrongs for or in respect of 
which his wife was liable before her marriage as 
aforesaid ; but he shall not be liable for the same 
any Jurther or otherwise ; and any court in which 
a husband shall be sued for any such debt shall 
have gwwer to direct any inquiry or proceedings 
which it may think propier for the purpose of 
asccHaming the nature, amount, or value of such 
property: Provided always, that nothing in 
this aid contained shall operate to increase or 
diminish the liability of any husband married’ 
before the commencement of this act for or In 
resqiect of any such debt or other liabiUty of his 
wije as aforesaid. 

Suits for Ante-nuptial Liabilities— 45 & 46 
Vict. c. 75, s. 15.] — A husband and loife may 
m yoiidly sued in respect of any such debtor other 
liability (whether by contract or for an g wrong j 
contracted or Incurred by the wife before mar- 
riage as aforesaid. if the plainti/f hi the action 
shall seek to establish his claim, 'either wholly or 
m part, against both of them ; and if in any 
such action, or in any action brought in respect 
of any such debt or liability against the husband 
alone, it is not found that 'the husband is liable 
in respect of any property of the wife so acquired 
by him or to ichich he shall hair bccom/ so en- 
titled as aforesaid . hesliall harejudymeut for his 
costs of defence, whatever may lie the result of the 
action against the wife if jointly sucdivitJi him ; 
and in any such action against husband and icife 
jointly, if it appears that the husband is liable 
for the debt or damages recovered, or any part 
tfiercof the judgment to the extent of the amount 
for lohwli the husband is liable shall be a joint 
judgment against the husband personally ' and 
against the wife as to her separate qyrimevty * 
and as to the residue, if any, of such debt and 
damages, the judgment shall be a separate juda- ' 
meut against the wife as to her separate prope.itij ' 


[ Wife’s Ante-nuptial Debt- Judgment against 
the Wife — ^Action against Husband.] — A judg- 
. ment having been recovered by the plaintiff in fm 
I action brought against a married woman under 
I the Married Women’s Property Act, 1882, s. 13, 

. for a debt incurred by her before marriage, but 
such judgment remaining unsatisfied because she 
had no separate estate, an action for the debt was 
afterwards brought by the plaintiff against the 
husband who had acquired property from his 
wife to an amount exceeding the debt Held, 
that the judgment recovered against the wife 
was no defence to the action against the husband 
Beck V. Pierce, .58 L. J., Q. B. 516 : 22 Q. B. D 
316 ; 61 L. T. 448 ; 38 W. E. 29— C. A. 

A feme sole made a promissory note jointly 
with an accommodation maker, upon which a 
judgment was obtained by the payee against 
both ,• she afterwards married, and (after the 
marriage) the accommodation maker paid the 
amount due on the judgment and sued his co- 
maker and her husband for the amount on aii 
implied contract of indemnity Held, that the 
debt sued for was contracted by the wife before 
marriage, and consequently, that under the 
Mamed Women’s Property Act, 1870 (33 k 34 
\ ict. c. 93, s. 12, repealed), the husband was not 
liable. Conlon v. Moore, Ir. E. 9 C. L. 190, 

— - Statute of Limitations.] — A husband can- 
liable under the provisions of the 
Married Women’s Property Act, 1882, ss. 14, 15 
for an ante-nuptial debt of the wife which 
acciued due against the wife more than six years 
befm’e the commencement of the action. ‘'Becfi 
V. Pierce, supra. 

^ Husband getting Portion with Wife.] 

Thougli the husband cannot be charged with the 
wife’s debts after her decease unless judgment be 
obtained in her lifetime, equity will make him 
answerable where the wife brought him a suffi- 
cient estate. Ball v. Smith, 2 Free. 231. 

Enjoyment of House by Wife dum sola. A 

husband is not liable to pay for the enjoyment 
of a house by his wife dum sola. Richardson v. 
Hall, 1 Br. ^ B. 50 ; 3 Moore, 307 


Cases Decided before preceding Act.]— The 
Mamed Women’s Property Act, 1870 c. 12 
(repealed by act of 1874), extends to property 
settled to tlie sejiai-ate use of a married woman 
without l;‘jver of anticipation. Sangery. Sanger. 
40 L. J., (di. 372 ; L. E. 11 Eq 470 • 9i t; T 
640; 19 W. E. 792. .4 L. I. 

After the passing of that act, and on the same 
marriage took place, but subso- 
f ‘ f entered up against 

the wite tor a debt incurred previously to the 
marriage. The judgment creditors subsequently 
-obtained a charging order on her interest in a 
mid in court to the income of which she was 


Husband must be sued in Wife’s Lifetime ]— 

Husband is liable for wife’s debts contracted 
before marriage, but not unless sued in her 
litetime, or she had a separate maintenance. 
Lewis T. Bangle, Ambl. 150. 

Aii(l see Powell y. Bell, Blackrnore v, Leit 1 
Eq. Abr. 61. 

A husband cannot be sued alone for the debt 
ot his wife contracted before marriage. Mit- 
chnison V. llewson, 7 Term Eep. 348. 

And see Jordan y. Foley, Sel. Ch. Ga. 19. 

Express Promise by Husband.]— An express 
piormseby a husband to pay a debt incurred by 
ns wife, tor which he is not otherwise liable, is 
binding. Harrison v. Hall, 1 M. & Eob, 85. ' 

Pleading in Action by Creditor.]-In an action 
apinst a husband and wife married since the 
Mamed V omens Property Act, 1874, for the 
lecovory of a debt of the wife contracted before 
the marriage, it is not necessary that the state- 
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meiit of claim should allege that the husband 
ihas received assets of the wife: it is sufficient 
that it should simply allege that the husband is 
'liable for the debt, leaving it to the husband to 
exercise his option of pleading non-liability under 
the provisions oif the act. A demurrer by the 
husband to the plaimtifi’s statement of claim in 
such an action, on the ground that the plaintiff 
had failed to allege that the husband had 
received assets, was therefore over-ruled. The 
effect of the Married Women’s Property Acts, 
1870 (s. 12) and 1874, considered. Matthews v. 
MOiUtle, 49 L. J., Ch. 359 ; 13 Ch. D. 811 ; 43 L. 
T. 114 ; 28 W. K. 822. 

After Wife’s Death.] — A husband is not 
liable under the Married Women’s Property Act 
((1870) Amendment Act, 1874 (37 & 38 Viet. c. 50), 
.after his wife's death for her debts contracted 
■before the marriage. Bell v. Stocker, 52 L. J., 
Q. B. 49 ; 10 Q. B. D. 129 ; 47 L. T. 624 ; 31 W. 
B. 183 ; 47 J, P. 8. 

Debts contracted Abroad.] — By the law 
'of Jersey a husband is liable for the ante-nuptial 
debts of his wife, and the Married Women’s Pro- 
perty Act, 1870, Amendment Act, 1874 (37 & 38 
Viet. c. 50), does not apply to Jersey : — Held, 
notwithstanding, that an Englishman married in 
England after the passing of the act, to a woman 
who has contracted debts while a ferae sole in 
Jersey, is liable, in an action brought against 
them in England for tliose debts, to the extent 
only of the assets derived from his wife and 
specified in,s. 5 of the act. Be Grueliv v. 117/^^, 
48 L. J., C. P. 726 ; 4 0. P. D. 362 41 L. T. 

.345 ; 28 W. E. 169. 

.For Wife’s Shares,] — A woman, being 
entitled absolutely to shares in a company, 
married in May, 1878, and before the marriage 
±he shares were settled for her own benefit. 
Upon the winding up of the company : — Held, 
.that the liability of the husband to contribute 
to the assets of tlie company was not limited by 
the Married Women's Property Act, 1874, to the 
dnterest acquired in right of his wife, but that he 
was liable as a contributory in his own right 
under s. 78 of the Companies Act, 1862. West 
aof EnqUmd Bank, In re, Ilateher, Mr })arte, 48 
,L. J.,‘Cln 723 ; 12 Ch. 1). 284 ; 41 L. T. 181 ; 27 
'W. E. 907. 

‘‘Subsequent Action.”] — The Married 
Women’s Property Act, 1874, s. 5, enacts that 
when a husband after marriage has a judgment 
tbonJ fide recovered against him in anj^ action 
brought under the act to recover a debt of the 
Twife contracted before marriage,, “then to the 
^extent of suck judgment the husband shall not 
in any subsequent action be liable : ” — Held, 
that th^ words “any subsequent action” mean 
iany action commenced subseiiuently to the time 
<of bringing the action in which jiidgmeiit has 
been recovered, and not merely an action com- 
menced subsequently to the recovery of the 
■judgment. EeAir v. Cadle. 51 L. J., Q. B. 279 ; 
B ii B. D. 380 ; 45 L. T. 544 ; 30 W. E. 271. 

As to Wife’s Childreu.]— Formerly a husband 
■was not bound t(.) maintain his wife’s children 
by a previous marriage. Tuhb v. Harrison, 4 
'Term Rep. 1 IS ; S. P., Cooper v. Martin,-^ East, 76. 

Though a husband was not bound before 4 & 5 
Will. 4, c. 76, to provide for the children of his 


wife by a former husband, yet if he took them 
into his house, and they became part of his 
family, he was deemed to stand in loco parentis, 
and was liable on a contract made by his wife 
for their education. Stone v. Carr, 2 Esp. 1. 

If a husband educates a wife’s child by a 
former husband, he cannot recover compensation 
from such child when it comes of age. Belly v. 
Rawlins, Peake’s Add. Cas. 226. 

Wife’s Creditors priority over her Equity to a 
Settlement.] — The creditors of a woman remain- 
ing unpaid after her marriage in respect of debts 
incurred before the marriage have a right to be 
satisfied out of her property, in priority to any 
equity to a settlement out of it which she may 
possess. Barnard v. Ford, Carrick v. Ford, 88 
L. J., Ch. 671 ; L. E. 4 Oh. 247 ; 20 L. T. 289 ; 
17W. R. 478. col. Ills. 

Purchase of Estate by Wife before Marriage- 
Payment of Balance by Husband.] — Where an 
estate had been contracted to be purchased of a 
woman who married, leaving part of the purchase 
money unsatisfied, which w’-as paid by her hus- 
band, who took the conveyance to himself, and 
devised the estate : — Held, that the estate was 
the property of the wife, subject to a charge in 
favour of her husband for the amount of the 
purchase-money contributed by him. Maddison 
V. Chapman, 1 John. & H. 470. 

Bankruptcy — Set off.] — A debt due from a 
bankrupt to a married woman, durn sola, can- 
not be set off against a debt from her husband to 
the bankru]:>t. Bladnen, Ex parte, 19 Ves. 465 : 

2 Rose, 249. 

Taxation of Costs against second Husband.] — 

A husband became liable for bills of costs due 
from his wife, diim sola, and from her former 
husband, to a solicitor : — Held, that though the 
relation of solicitor and client did not exist be- 
tween the solicitor and the second husband, yet 
that the latter was entitled to a taxation of the 
bill of costs. Warinri v. Williams, 2 Beav. 1. 
x\nd see Eagle, Ex parte. Buck, 548. 

Equity and Wife’s Creditors.]— A woman in- 
debted diun sola, marries, and brings a portion to 
her husband, and dies ; equity will not help the 
creditors against the husband, to the value of 
what he received with the wife. Heard v. Stam- 
ford, 3 P. Wins. 402 ; Ca. t. Talb. 173, 

So, on the other hand, where a woman, indebted 
dum sola, marries, and brings no portion to her 
husband, against whom judgment is recovered 
for debt, and then the wife dies, equity will not 
relieve the husband against the judgment. Ih. 

2. Liability of, for Wipe’s Debts, &c,, 
Contracted after Marriaoe. 

a. While Living: with Wife. 

JTecessaries — Wife has implied Authority to 
Mud Husband for.]^A wife has implied authority 
to pledge her husband’s credit for such things 
only as fall within the domestic department 
ordinarily confided to the wife’s management, 
and are necessary and suitable to the style in 
which her husband chooses to live ; or for goods, 
if she carries on a separate trade with the con- 
currence of her husband, suitable for such trade. 
It is not enough, where the burden of proof lies 
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on the plaintifF, for him to prove facts which 
are equally consistent with the negative as with 
the affirmative of the proposition which he has 
to establish. Phaiqmn v. Ilayter, 40 L. J., C. P. 
14 ; L. E. 6 C. P. 38 : 23 L, T. 556 ; 19 W. E. 
130. 

— ” Presumption of Authority to Pledge 
Credit.] — Where a wife is living with her husband , 
the presumption is, that she has his authority 
to bind him by her contract for articles 
suitable to that station which he permits her to 
assume ; but that presumption may be rebutted 
by showing that she had no such authority. 
Jolly V. Rceii, 15 G. B. (N.s.) 628 ; 33 L. J., C. P. 
177 : 10 Jur. (n.s.) 319; 18 L, T. 299; 12 W. 
E. 473. 

The liability of a husband for goods supplied 
to his wife depends upon whether she is his agent 
for the purpose of binding him by contracts for 
goods supplied to her, which is a question for 
the jury to determine upon the facts of the case ; 
and in determining that question, the extrava- 
gant nature of her orders is a matter to be taken 
into consideration, as showing she had no such 
authority. Lane v. Irunmonqer, 13 M. & W. 368 ; 
14 I.. J. Ex. 35. 

Where a wife is living with her husband, and 
in the ordinary arrangement of tlieir household 
she gives orders which are proper and not ex- 
travagant, it is presumed that she has the autho- 
rity of her husband. Fmmett v. Xorton, 8 Car.& 
P.506. 

If a feme covert, without any authority from 
her husband, contracts with a servant by deed, 
the servant having performed the service sti- 
pulated may maintain assumpsit against the 
husband. White v. Cuyler, 6 Term Eep. 176 ; 
1 Esp. 200 ; 3 B. E. 147. 

The general rule is, that a wife cannot bind 
her husbaiKl by her contract, except as his 
agent ; but in cases of orders given by the wife 
in those departments of her husbaiurs household 
which she has under her conti'ol, or of ortlers for 
articles which are necessary for the wife, such 
as clothes, the jury (^if the wife is living with 
the husband) ought to infer agenev, if nothing 
appears to the contrary ; but' if the order is 
excessive in point of extent, and such as the 
husband never would have authorised, that will 
alone be sufficient to repel the inference of 
agency. Feeeafone v. Bntehrr, 9 Car. & P. 643. 

If it is proved that the wife has a separate in- 
come, that of itself goes to repel the inference 
of agency ; and evidence that the plaintiff has 
made out the invoices to the wife, and has drawn 
bills of exchange on her for part of the amounts 
which she has accepted in her own name, payable 
at lier own bankers from her separate funds 
also goes to prove that the wife was not acting 
as the agent of the husband ; and the fact that 
the husband sold some of the goods which were 
supplied to the wife and received the money for 
them, will not of itself make the husband liable 
in point of law to pay for them ; but it is a fact 
for the consideration of the jury in determining 
whether the goods were .supplied on the credit 
of the husband, and whether the wife was the 
agent of her husband. Ih. 

A wife is tlie general agent of her husband 
With reference to such matters ass are usually 
tinder the control of the wife, lluddock v 
Marshy 1 H. & 601 ; 5 W. E. 359, 

Therefore, where the wife of a labourer in- 
curred a debt for. provisions for the use of the 


family, the husband was held liable, though he- 
had supplied his wife with money to keep the; 
house. 11), 

When goods for which a wife has ordinarily 
authority to contract on the part of her husband,, 
such as articles of dress, are ordered by her and. 
delivered at his residence where she also resides,, 
prinni facie the husband is liable, there being a, 
presumption of law in favour of the creditor, 
and any evidence to rebut the presumption, as. 
that the articles are unnecessarily costly in their- 
character, or that the credit was given exclu- 
sively to the wife, must he submitted to the jury.. 
JewshuTij V. Neivlold, 26 L. J. Ex. 247. 

The question whether the party who* ordered; 
the goods was the wife of the defendant must be“ 
raised at the trial ; and the point is not raised., 
hut rather waived, by an objection, that the credit 
was given to the wife alone ; and semble, that: 
if the parties live together, and the woman re- 
presents herself as the wife of the defendant,, 
that is prima facie evidence that they were; 
married. Ih. 

In Matters of Business,] — A wife having- 
carried on business on her own account during- 
the imprisonment of her hnsbarid, and he having- 
returned to live with her after his discharge : — 
Held, that he was liable for articles furnished in. 
his. business, with his knowledge, after his return, 
though the invoices and receipts were in the- 
name of the wife, and she was acknowledged as- 
tenant by the landlord, and rated to and paid, 
the poor and paving rates. Petty Anderson,. 
3 Bing. 170 ; 10 Moore, 577 ; 2 Car. k P. S8 ; S 
L. J. (o.S.) C. P. 223. 

A., who kept a fruiterer’s shop, in 1824 became 
bankrupt, but did not surrender to his com- 
mission and from that time to 1833 the business 
was carried on by A.’s wife. Fruit was supplied 
to hei’ between 1828 and 1832, to an amount 
exceeding 2».)fB., and evidence was given that A., 
was seen in London a few times between 1 824- 
aiid 1833, and was arrested at the shop in 1833,, 
and that he attended the mai-riage of two of his. 
daughters at Marylebone church :--Held, that 
these facts were evidence to go to the jury, to 
show that A.’s wife acted as tlie agent of A., sc* 
as to charge him with the price of the fruit, 
although it might not be sufficient to charge hinn 
with necessaries supplied to his wife. 'SmalU 
piece V. Dawes, 7 Car. & P. 40. 

A married woman carried on in her maiden, 
name a millinery business separately from lier- 
husbaiid. A debtors summons was issued, 
against the hushaiid and wife, claiming the pay- 
ment of a sum due upon some bills of exchange- 
drawn by the summoning creditor upon and 
accepted by the wife in her maiden name, and 
dishonoured. The husband applied to the court 
to dismiss the summons. He deposed that he- 
never authorised his wife to pledge his credit,, 
and that five years previously he had given 
notice to the summoning creditor that he had 
nothing to do with his wife’s business Held, 
on this evidence, which wasuncoiitradicted, that 
the husKand was not liable fur the debt ; that, 
the issuing of the summons was an abuse of the- 
procedure ; and that 1 he .summons must be dis- 
missed with costs. Shepherd, Ex parte, Shep- 
herd, In re, 48 L. J., Bk. 35 ; 10 Ch. D. 573 ; 39< 
L. T. 652 ; 27 W. E. 310— C. A. 

- Evidence of Agency of Wife.]— It is com- 
petent to a jury to infer agency in a wife to 
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accept a notice with respect to a particular 
transaction in her husbancrs trade, from the 
circumstance of her being seen twice in his 
counting-house, appearing to conduct his business 
with reference to the transaction in question, 
and on one of these occasions giving directions 
to the foreman. Plummer v. Sells, 3 N. & M. 
422. 

Money Lent or Paid. — A husband is liable for 
a loan of money to his wife made at his request. 
Sterenson v. Ilordie, 2 W. Bl. 872. 

Where a sum of money was advanced to a wife 
who was living with her husband, and after her 
death the husband promised to repay the sum 
when convenient to him, but stated he had not 
been privy to the loan : — Held, that there was 
evidence to go to the jury, that the wife h«d 
borrowed the money with the sanction of the 
husband, or that she proposed so to do, and that 
he had ratified her act. West v, Wheeler., 2 Car. 
& K. 714. 

A husband is not liable for money lent to his 
wife, though it is afterwards applied by her in 
procuring necessaries, for the supply of which he 
would have been liable. Kviox v. Bushell, 3 
C. B. (n.s.) 334. 

A. lent B.’s wife 59Z. for the purpose of en- 
abling her to pay debts, and to provide herself 
a passage to the Cape of Good Hope, whither 
she was going to join her husband, at his direc- 
tion, and so she applied it : — Held, that A. could 
not recover any part of the amount from B. Ih. 

An action, in the absence of an express pro- 
mise, cannot be maintained against a husband 
for money either lent to the wife to conduct, or 
actually paid out by a stranger in conducting, at 
the wife’s request, an indictment against the 
husband, for an assault u})on his wife. Grlndell 
v. Godmore, 1 X. & P. 1()8 ; b A. k E. 755 ; 2 .H. 
k W. 339 ; 6 L. J., K. B. 31. 

A husband, who was a sea-captain, handed 
over his income, amounting to more than I,OOOZ. 
a year, to his wife for the support of herself and 
the household, of which she was the responsible 
manager. The wife got into difficulties, and 
borrowed from her sister various sums amount- 
ing in all to 1,327Z., for which a proof was 
tendered in the subsequent bankruptcy of the 
husband on the ground that the wife had 
authority to pledge his credit : — Held, that al- 
though in certain cases it might be that an 
authority to a wife to pledge her husband’s 
credit would be presumed, even though that 
which the wfife did was to borrow money, 
viz., where a wife borrowed money to pay for 
absolute necessaries, yet in the present case that 
had not been done : that the allowance made by 
the husband to the wife was ample for all pur- 
poses ; and that there being no authority either 
in law or in fact to the wife to incur the debt, 
the proof in question against the husband’s 
estate could not be admitted. Vernall, Px 
^urtt\ Cook., hi re, 10 Morrell, 8. 

Education of Child.] — ^In an action for a school 
hill, it appeared that the defendant’s wife took 
the chihl (her niece) to the plaintiirs school, and 
that the defendant had visite<l her while there ,* 
bub there was no ovidciice of any commiinica- 
tioii between the plaintiif and the parent of the 
child : — Held, that the fact of the defendant 
having paid for articles for domestic use ordered 
by his wife, was evidence for the jury of her 
authority to charge him with the education of 
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the child. George v. Egan, 7 Scott, 112 ; 
Bing. (N.C.) 196 ; 3 Jur. 266. 

Costs of Solicitor to Defend ’Wife.] — Where a. 
wife was indicted for keeping a disorderly house,, 
which she had done wdth her husband’s concur- 
rence : — Held, that he was liable to an attorn ey^ 
whom she employed to defend her, and by whonii 
he knew she was defended. Shepherd v. Mae- 
hold, 3 Camp. 326 ; 14 R. R. 752. 

Wife’s Euneral.] — When a wife whose hus- 
band has separated from her dies, the husband 
is bound to provide for her a funeral at a reason- 
able expense, and if he does not do so, any per- 
son who voluntarily employs an undertaker, and 
pays him for performing such a funeral, is. 
entitled to recover the sum so expended fronr 
the husband in an action for money paid. Am- 
hrose v. Kerrison, 10 C. B. 776 ; 20 L. J., C. P. 
135. And see Bertie v. Chesterfield {Lord') ^ 
Mod. 31. 

To whom Credit given.] — It is a question of 
fact, whether a tradesman who furnishes goods 
to a wdfe gives credit to her or her husband ; if 
the credit is given to her, the husband is not 
liable, though the wife lives with him, and he*, 
sees her in posse.ssion of some of the goods. BeJih 
leg V. GrijHn, 5 Taunt. 356. See Taylor v.. 
Brittan, 1 Car. k P. 14, n. ; I)ixo7i v. Ilurrell, S* 
Car. & P. 817. 

If wearing apparel is sup})licd to a married, 
woman in quantities unsuitable to her husband’s, 
degree, and without his knowledge, for which 
tlie ci-edit is to be given to her, and her pro- 
missory note is taken in payment, the husband, 
is not liable for any part of the goods ; and in anv 
action against him for their value, it is not ne- 
cessary to prove that his wife was supplied with 
suitalfie wearing apparel from any other quartern 
Melealfe v. Shaw, 3 Camp. 22 ; 13 R. R. 740, 

Eevocation of Implied Authority.] — Where the 
husband neither does nor assents to, any act to* 
show that he has held out his wife as his agent, 
to pledge his credit for goods supplied on her 
order, the question whether she bears that cha- 
racter must be examined upon the circumstances, 
of the case. The question is one of fact. The* 
management of the hnsband’s house would raise 
a presumption of agency as to matters necessarily 
! connected with that management, which might 
not ])c got rid of by a mere private arrangement 
between husband and wife. Otherwise where 
such management did not exist. A. was the 
manager of a limited company’s hotel at Brad- 
ford — where the wife acted as manageress — they 
cohabited — he made his wife an allowance for 
clothes, but forbade her to pledge his credit for 
them. »She purchased clothes in london, the* 
bills for which were at first made out in her name- 
and were paid by her. She afterwards incurred,, 
with the same tradesmen, a debt for clothes, pay- 
ment for whicli was demanded fi*om the hus- 
band, with whom previously, they had had no 
comraimication : — Held, that the husband was 
not liable— that under tlie circumstances here 
the mere fact of cohabitation did not raise a pre- 
sumption of agency, nor require a proof of notice 
not to trust the wife. Behetihani v. 50 

L. J., Q. B. 155 ; 6 App, Gas. 24 ; 43 L. T. 673 ;; 
29 WG R. 141 ; 45 J. B.252— H. L. (E.). 

A husband who is able and willing to siipplj:'' 
his wife with necessaries, and who has forbiddeisi 
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iier to pledge his credit, will not be held respon- 
sible for necessaries bought by her. Thus, where 
a proof was tendered in the bankruptcy of a 
husband in respect of the amount due for certain 
dresses and other articles of attire supplied to the 
wife, to whom an ample allowance was made, 
and a direction given by the husband not to 
incur debt : — Held, that there was no evidence 
of any authority, either express or implied, to the 
wife to pledge the husband’s credit ; and proof 
against his estate could not be allowed. Holmes, 
JSx parity Cooh, In, re, 10 Morrell, 12. 

— — Evidence of Authority.] — Where a wife 
had in one single instance bought goods, which 
were delivered at the lodgings of her mother, with- 
out her husband’s knowledge, but for which he 
.■subsequently paid : — Held, in an action for other 
goods, also lought by the wife from the same 
tradesman, and delivered at the lodgings of the 
another, but at a different place, that evidence 
of the facts w^as proper to be left to the jury, 
to show an agency in the wife, and a sanction 
of her dealings by her husband ; and the jury 
having found for the plaintiff, the court refused 
to disturb the verdict. Fllmer v. Lynn, 4 hi. & 
M. 550 ; 1 H. & W. 59. 

Ill an action for goods supplied by a trades- 
man to a wife while living with her husband, 
the question for the jury to decide, in order to 
find the husband liable, is, whether the wife was ; 
authorised by him to purchase the goods, and not 
merelj' whether they were necessaries for the 
’wifeinher station of life. Real v. Tealde, 13 i 
€. B. 627 ; 22 L. J., C. P. 161 ; 17 Jur. 841. 

If an action is brought against a husband for ^ 
the price of goods suppliecl to his wife, who is 
living with him, it lies on the husband to show . 
that the goods were furnished under such cir- 
*011111 stances as that he is not liable to pay for i 
them, Clifford v. Laton, 3 Car. k. P. 15 : M. & S 
M. 101. , 

A husband wlio supplies a wife with neces- s 
■saries in her degree, is not liable for debts con- 1 
■tracted by her without his previous authority, or i 
subsequent sanction. Seaton v. Benedict, 5 Bino- c 
.28 ; 2 M. ^ P. G6 : 6 L. J. (o.S.) C. P. 208. i 

What are Necessaries— Articles of Dress.]— i 
In an action for the price of articles of dress s 
•supplied to the wn'fe of a defendant, on her t 
orders, while they were living together, but with- 
out liis actual assent or knowledge, the question a 
viliethei they are necessaries, and suitable to c 
her estate and degree as his wife, depends on one v 
hand, not only on his actual but apparent in- I 
come as represented to the world by the rate at s 
which he lives, and allows her to live: and, on a 
the other hand, it depends partly upon the supply v 
of simikr articles 'which, in fact, she may have \ 
had at the time of ordering the goods in question. 
Apart from the authority implied in law, to t] 
pledge lus credit for necessaries, there may be 
an authority implied, in fact, from his approving 
of her having sucli things, and knowing that slm B 
had no meaiLS for paying for them ; an^l thus, if a 
n hii^,})and approves of his wife’s hunting, and b 
going to balls, and knows she has no separate in- 
omne,or not sumcient to pay for the requisite tl 
ZTT- authority, implied in g 

lact, to p odge Ins credit for them, as otherwise ei 
.she woiilil not be able to obtain them. So far as fi 

^ separate ti 

ancomt or allowance, the question is not only a( 
whether ic is adequate to the expenses, w^hich he ii 


- tacitly encourages and allows, but whether it is 
e paid, and when the question is as to an express 
i prohibition to the wife to order goods on credit, 
1 it must appear that there was a direct, present, 
3 positive, absolute prohibition, and not a mere 
:, complaint of extravagance, or a declaration as to 
3 the future, that if such extravagance is continued, 
3 he will not be answerable for her debts. Iforgan 
3 V. Chetioynd, 4 F. & F. 451. 

f Bee Jewshnry v. Kcwhold, 26 L. J., Ex. 247. 

A husband living with his wife, and who makes 
her a sufficient allow'ance for dress, is not liable 
for dresses supplied to her without his know- 
3 ledge ; and the fact of the wife having, within a 
1 particular period, purchased various articles of 

- dress of different tradesmen, is admissible to 
J rebut the presumption, arising from cohabitation, 

: of an implied authority to contract for necessaiy 
i clothing. Iienean.7) v. Teahle, 8 Ex. 680 ; 22 
; L. J., Ex. 241 ; 17 Jur. 351 ; 1 W. R. 312. 

5 A married woman living with her husband, 

, 'who made her an allowance for dress, incurred 
I without his authority a bill for dress. An action 
■ having been brought against the husband for 
; the amount Held, first, that evidence 'was 
; receivable to show that she had incurred other 
debts of the same kind with other parties. Ih. 

Held, secondly, that it was improperly left to 
, the jury to say w'hether the goods in respect of 
' which the action was brought were fitting for her 
station in life. Ih, 

If a husband, not separated from his wife, 
makes an allowance to her for the supply of her- 
self and family with necessaries during his tem- 
porary absence, and a tradesman, knowing this 
circumstance, supplies her with goods, the hus- 
band is not liable for the amount.' Holt v 
Brien, 4 B. &; Aid. 252. 

If a married lady, who has sufficient clothes, 
goes contrary to her husband’s wish to a water- 
ing-place, and to balls, and for that purpose 
orders dresses, some of them expensive and un- 
suitable to her husband’s circumstances, he is not 
bound to pay for any of them ; and it is im- 
material whether the tradesmen knew these facts 
or not, and whether the clothes the lady had be- 
fore were paid for or not ; and the fact that the 
husband afterwards saw some of the dresses does 
not vary the case, if it is shown that he dis- 
approved of the conduct of his wife in orderinc** 
them. Atkins v. Curwood, 7 Car. & P. 756. ^ 

M'here hip band and wife are cohabitiiif’^, it is 
a presumption of fact, that she is his agent for 
ordering articles supplied to their establMiment, 
winch are suitable to the station which he allows 
her to assume ; but, if they be unsuitable to that 
station, a presumption arises that she was not his 
agent to pledge his credit for them. Harrison 

It is for the husband, and not the jury, to fix 
the standard of living for his family. Ih. 

posts of employing Solicitor against 
Husband.] — The costs of a solicitor, employed bv 
a married woman to institute proceedings on her 
behalf against Imr husband to obtain a decree of 
judicial separation, are not necessaries for which 
the husband is ^ liable, unless there was at least 
great probability of ultimate success : and to 
entitle a solicitor so employed to recover the costs 
fioin the husband, or to prove for them against 
the husband s estate, he must, in the absence of 
actual success, be at least able to show that he 
made proper investigation and inquiry into all 
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the circumstances ol the case before he com- 
menced the proceedings. Hooper^ In Baylis 
•^. Watkins, 33 L. J., Ch. 300 ; 10 Jur. lU ; 
9 L. T, 741 ; 12 W. R. 324. 

Doctoring — Disease communicated by 

Husband.] — Baron gives feme the foul distemper.; 
A. lends the wife 30Z. to pay the doctor for her 
cure : baron devises lands for the payment of his 
debts ; this 30Z. is a debt of the husband, and A. 
is a creditor in the doctor’s place. Harris v. Lee, 
1 P, Wnis. 482 ; Pre. Ch. 502. 

Supply of Furniture — Repairs — Agency.] 

— Where a husband and wife were living together, 
and furniture was supplied for, and work done 
at, the house on the order of the wife, but the hus- 
band took part in making selections, and giving 
directions as to the execution of the orders ; — 
Held, that the husband was liable to pay for the 
goods and work, although he had expressly pro- 
hibited her from pledging his credit, and they 
had agreed together that she should pay for the 
goods and work. Jetley v. ///ZZ, 1 Gab. k E. 239. 

F urniture for a house may be considered a neces- 
sary, provided it is suitable to the rank and in- 
come of the wife. Hunt v. J)e Blaquiere, 3 M. 
A P. 108 ; 5 Bing. 550 : 7 L. J. (O.s.) C. P. 198; 
30 R. E. 737. 

Jewellery.] — Where a tradesman clan- 
destinely supplied a gentleman’s wife with 
jewellery, unnecessary for her station in life, and 
there was no evidence, either express or implied, 
that the husband assented to the contract : — 
Field, that he was not liable. Mentuf/ve v. 
Henediet, 3 B. & C. 631 ; 5 I). <.k R. 532 : 3 L. .1. 
(o.s.) K. B. 94 ; 27 R. R. 444. S. 0., 1 Car. & 
P. 356, 502. 

Looking after Lunatic Husband.] — T. 

having become lunatic was taken to an a.sylum 
in London. His wife, who at the time of her 
marriage wuas entitled to separate estate, removed 
to London in order to be near her husband, and 
borrowed money on his credit to meet the ex- 
penses of such removal of herself and her hus- 
band, and to provide herself with necessai*ies. 
T. died, and a bill* was hied for the administration 
•of his estate. The persons who made the advance 
to the wife carried in their claim for the amount 
against T.’s estate : — Held, that the claim must 
be allowed. Daridson v. Wood^ 32 L. J., Ch. 
400 ; 9 Jur. (N.S.) 589 ; 8 L. T. 476 ; 11 W. R. 
719— L.JJ. 


Husband a Lunaiiic.] — Bj^ marriage a wufe 
acquires the right to be maintained according 
to the estate and condition of her husband, of 
which she cannot be divested except by her 
own misconduct, and therefore it is no defence 
to an action against a husband, for neces- 
•saries supplied to his wife, that at the time they 
were so supplied he was confined in an asylum 
as a dangerous lunatic. Bead v. Legard. 6 Ex. 


fi37 ; 20 L. J., Ex. 309 ; 15 Jur. 494. 

In an action for the price of necessary repairs 
done to the defendant’s house, it appeared that 
he was a lunatic, and that the work was done by 
order of his wife, with knowledge on the part of 
the plaintiff of the husband’s lunacy. The wife 
had always received a sufficient allowance from 
her husband’s estate : — Held, that the husband 
was not liable, as, under the circumstances, the 
wife had no more authority to pledge his credit 




than she would have had if he had been sane, and 
had provided her wdth means for all necessaries. 
Mlchardson v. Die Bols^ 10 B. & S. 830 ; 39 L. J., 

Q. B. 69 ; L. R. 5 Q. B. 51 ; 21 L. T. 635 ; 18 W. 

R. 62. 

Husband absent Abroad.] — Where a husband 
is sought to be charged with supplies furnished 
to his wife during his absence from England, it 
• lies upon the plaintiff to show what means of 
subsistence the wife possessed. Bird v. Jones, 3 
Man. &Ry. 121. 

An officer in the army, being required to join 
his regiment in the East Indies, left his wife in 
England, and settled a certain sum upon her, 
which Tvas regularly paid : — Held, in an action 
by a tradesman for goods delivered at the house 
in which the wife was living, that it was not to be 
treated as a case of separation, but that the 
questions for the jury were, 1st, whether the 
goods supplied were necessaries, considering the 
condition in life of the husband ; 2iidly, whether 
tlie sum of money settled wms sufficient ; and 
3rdly, whether it was or was not notorious in 
the neighbourhood that the wife was living in 
a style not justified by the rank of her hus- 
band ; and the jury having found the first ques- 
tion in the negative, and the others in the 
affirmative : — Held, that their verdict must be for 
the defendant. Bennys v. Sa rgea nt, 6 Car. k P. 419. 

Where a man, who had been in the habit of 
dealing with a butcher for meat supplied to 
his house, went abroad, leaving his wife and 
family resident in this country, and died abroad : 
— Held, that the wife was not liable for goods 
supplied to her after his death, but before iiifor- 
inatioii of his death had ]>cen received ; she 
having had originally full authority to contract, 
and done no wrong in representing lier authority 
as continuing, nor omitted to state any fact 
Avithiii her knowledge relating to it ; the revoca- 
tion itself being by the act of God, and the con- 
tinuance of the life of the principal being equally 
within the knowledge of both parties. Sinout v. 
Ilhery, 10 M. .k W.l ; 12 L. J., Ex. 357. 

b. While Living* Apart from Wife. 

i. By Hutiial Consent. 

Wife having Separate Maintenance.] — A hus- 
band is not liable for necessaries furnished to his 
wife living apart from him (there being no 
evidence of the cause of separation), if she has a 
sufficient separate maintenance, although no part 
of it is supplied by the husband. Clifford v. 
Laton, 3 Car. k P. 15 ; M. A M. 101 ; JHyde v. 
Price ^ 3 Ves. 445. 

If husband and wife separate by mutual con- 
sent, the husband is liable for reasonable main- 
tenance for his wife, unless she has a competent 
provision either from the husband or from some 
fund of her own ; and if she has such provision, 
it lies on the husband to show that. Bimni v. 
Ilurrell.^ 8 Car. & P. 717. 

A mere notice by a husband that he will not 
pay for goods supijlicd to his wife, will not avail 
him, if, under the circumstances of the scpai-a- 
tion, he is liable ; but if the husband and wife 
both deal with the same tradesman, and tlie 
latter agrees w-ith the husband not to charge him. 
for goods to be supplied to the wife, the trades- 
man cannot, after that, charge the husband for 
such goods. Ih, 

In an action against a husband, for lodging 
and necessaries supplied to his wife, who lives 
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separately from him without any fault of her ance is inadequate. JBiiffin v. Bignell, 7 H. & N 
own, and who is possessed of funds of her own, 877; 31 L. J., Ex. 189; 8 Jur. (N.s.) 647- 0 
the question is, whether she has such means as L. T. 248 ; 10 W. E. 322. 

are adequate to her support,^ according to her . A deed of separation between husband and 
Situation in life. ZUUuw v. Wilmot, 2 Stark. 86 ; wdfe, even although executed by the wife under 
IJll. E. 684. ^ restraint, and securing an allowance duly paid,, 

A voluntary pension from the crown to a wife is an answer to an action against the husband 
during pleasure, wdll not exempt the husband for necessaries supplied to the wife. Mallalien 
from being liable to be sued by his wife’s ere- v. Lyon, 1 F, & F. 431. 

ditors, by ■whom she was supplied with neces- But after a decree for restitution of conjup-al 
saries. Thompson v. Harvmj^ 4 Burr. 2177. rights, the wife not having been really restored: 

^ ^ . to cohabitation, but placed under improper re- 

Oreaxtor may follow Maintenance hut straint, is, on her escape from such restraint... 
not rortion.J A wmman living apart from her authorised to bind her husband for necessariesl 
husband and having a sepamte maintenance Ih. 

contracts debts, the creditors by a bill in this When a wife lives apart from her husband 
1 separate maintenance under an agreement by which she is to receive a, 
continues, but when that is determined specified income for her maintenance, and is not 
and the husband dead, they cannot by a bill to apply to him for anything more, she has, so- 
chai-gn the lomture -with these debts. Kenye v. long as he fulfils tho.se conditions, no authoritT 
JJelamll, 1 \ern. 326. to pledge his credit ; nor can any such authority 

^ , he implied from the alleged inadequacy of her 

Goods Ordered by Wife to be sent to Third income. Eastland v. Burch elL 47 L. J. Q B 
Berson.J— It a w'lfe living apart from her lius- .500 ; 3 Q, B. D. 432 ; 38 L. T. 568: 27 ’w. E* 
band orders goods to be addressed and sent to a 290. 

person, aiul they are sent to the house of A husband and wife executed a deed of separa- 
ou? being the place of tion, by the terms of which the wife retained the 

eijodt. of the wife, the husband is not liable to income of property settled to her seriarate use 
S;v?2 (.¥«//•- on marriage. The husband covenanted to pay 

i 10 ), J tar. cV K. 444. Per 20,^. a year towards the maintenance of three 

15 E P 7‘>5^ ^ ' iv. Oaiiip. /O ; recover the price of meat supplied to the wife 

iillSif as iiilMiSIl 

A husband is > ‘ '.d 1 ^hat the wife, after the separation, had no im- 

nisUod to hi.s wife, after a tradesman hS had ‘o pMge her husband's credit, 

notice from the husband that she had a separate 

maintenance. Baiclyns v. Vaualyho, 8 Esp. 250 * a « . 

^ But if a husband, living in a state of separa- t T“ Question for Jury.]— Tf a 

tion from his -wife, suffers "his children to reside turned the wife out of doors, 

with their mother, he is liable foi- neccssaiies separated in consequence of 

furnished to the children. Ih. " ditlerences, the question will be, whether the 

If husband and wife are living apart and the given the wife sufficient for neces- 

Iiushaiid makes the wife a sufficient allowance Ihs degree ; for if he, has, he is. 

tor her support, he is not liable in an action bv r?^ uecessaries., 

a tradesman for goods supplied to her and it Car. A P. 506. S. F., Iloda- 

IS immaterial whether the tradesman knew of Camp.»70. 

such an aUownnce or not. 2{eeve v. Conpujkam. 

Qlau/vi!,), Car. & K. 444. Onus probandi on Husband.l— Where on 

„ Jf,4“r are living separate and pe separation of husband and Mn'fe, the former' 

Xvb: fe "'ife a regular b? Jeed, absolutely transferred to trustees for 

t for ter mai.lten- ^e wife certain personal property no lon-L t» 

in regularly paid, this is sufficient to te liable to his interference ; in an action a'S-ainst 

I e pe husband fora <lobt subsoquentlfcon^ed 

nefhv sCi “ P defendant must show that the 

slPmtbi? h rJi ^ ?r ““y '‘oorl of pnstoes gave effect to the deed by taking posscs- 

I I i: allowance must bo such as «on. Sarrott v. jBooty, 8 Taunt 343 

pe jury sbp think sufficient, reference being 

hud t(,> the staiion of the parties and the income tr j? 

of the ImsbancL Jlolder y. Oopm 2 Cm> & K 437 Answer to Action for Neceo^ 

'VMiere a husband consents to his wife livinfr maintenance secured by a 

apart from him, on the terns ;ff"edbythe 

accept an allowance, -which is nnid rTia tiuhtee, is void, and such separate main- 


accept an allowance, -^vhich is paid she has no tnxstee, is void, and such separate main- 

authority to pledge hie credit, though the aUow- fuAsW t^h^r^Xr^^rgli^^^ 




1209 


1210 


HUSBAND AND ' WIFE— Liabilities. 


tlioiigh slie solicited to be received again by her 
liusband. Mwers y. Hutton.^ 3 Esp. 255. 

- — ~ Right of Husband to Savings of Allow- 
ance.]— A husband and wife ceased to live toge- 
ther, without any divorce or deed* of separation, 
lie allowing her a sum per week. Out of the 
allowance thus made she saved some money, 
with which she bought stock, but afterwards 
sold out and made a gift of the proceeds to a 
third party : — Held, that the husband ivas 
entitled to those proceeds, and might maintain 
an action to recover them ; aliter, if she had 
■disposed of them in the payment of debts in- 
curred for necessaries, or parted with them for a 
good and valuable consideration. Messenger v. 
"Clavh, 5 Ex. 388 ; 19 L. J., Ex. 306 ; U Jiir. 
748. 

Covenant by Husband with Third Person.] — 
If liusband and wife separate by deed, and tlie 
former covenants with A., her sister, to pay to 
his wife, or such person as she should appoint, a 
certain Aveekly allowance, during their separa- 
tion, and the w^ife afterwards lives with A., and 
is by her supplied with necessaiies, and the 
husband fails to pay the stipulated allowance to ^ 
his wife, A. may maintain an action against the 
husband for such necessaries. Murse v. Craig^ 2 
Bos. & P. (N.R.) 148. 

A husband wiio had separated from his wife, 
agreed that a deed of separation should be pre- 
pared and executed sHeld, that tlie husband was 
not liable for the expenses of his wife’s trustee in 
. procuring a counterpart to be prepared and 
executed, in the absence of any promise to pay 
that expense. Ladd v, Lynn,, 2 M. & W. 265 ; 
M. & H. 27 ; 6 L. J., Ex. 73 ; 1 Jur. 42. 

A husband wiio allows Iris wife a separate 
maintenance, and promises to jiay the amount of 
,.a debt wiiich she contracts in a state of separa- 
tion, cannot afterwards recede from his promise, 
■on the ground that the plaintiff knew that he 
•allowmd' his wife a separate maintenance, and 
that he made the promise under a misapprehen- 
:sion of law, llornlj'uchle v. Ilornlniry,, 2 Stark. 
177 ; 19 R. R. 698. 


for her husband, he will ha discharged, if the 
dealing took place on the credit of another. 
Harvey v. Norton^ 4 Jur. 42. 

Money Lent or Paid.]— There is no authority 
in law% in a married woman, living apart from 
her husband, to borrow money on his credit. 
Paule V. Godhig, 2 E. & E. 585. 

In Equity.] — A party who advances 

money to a married woman, whose husband, 
resident abroad, makes no provision for her main- 
tenance, for the express purpose of providing 
necessaries, and wdiich is actually expended by 
the wife for that purpose, does not thereby obtain 
an equitable right against the husband for the 
repayment of the money so advanced. 3Liy 
V. Skey, 16 Sim. 588 ; 18 L. J., Ch. 306 ; 13 Jur. 
594. 

Medical Expenses — ^Allowance not regularly 
Paid.] — A husband and wife wmre living apart. 
The husband allowmd the wife 121. i0,s‘. per 
month, wliich, however, he did not pa}?" regularly, 
and directed her not to run up bills. She in- 
curred expenses for medical attendance in part 
rendered necessary by his cruelty : — Held, that 
he was liable for these expenses. Beale v. 
AraLln., 36 L. T. 249. 

Ratification.] — Although a husband is not co- 
habiting with his wife, yet if she improvidently 
takes up goods of a tradesman for which he 
would not otherwise he liable, he assents to the 
contract, if, having any control over the goods, 
he does not cause them to be returned to the 
vendor. Waithman v. Wakefield, 1 Camp. 120 : 
10 R. R. 654. 

Evidence of Authority.] — In an action against 
a husband for goods supplied to his wife living 
apart from him, the plaintiff must give some 
evidence of the circumstances of the separation, 
to sho^Y that the wife had authority to bind her 
husband for necessaries, Bdioards v. Toivels, 6 
Scott (N.B.) 641; 5 Man, & H. 624; 12 L. J., C. P. 
239. 


Ho Allowance made to Wife.] — Where husband 
and wife live apart by mutual consent, and | 
:notliing is said, and she has no means, and can- 
not maintain herself, a jury may infer that the 
liusband meant his credit should be pledged by 
her. Johnston Y. Sumner, 3 H. k N. 261; 27 
L. J., Ex. 341 ; 4 Jur. (N.S.) 462 ; 6 W. R. 574. 

In an action against a husband for goods sup- 
plied to his wife, wdio lives apart from him, the 
•onus lies on the plaintiff to show" either an ex- 
press or implied authority from the husband to 
the wife to pledge his credit. Ih. 

Such an authority cannot be implied w"hen they 
part upon terms negativing any sucli authority, 
and making a provision for her not show"n to be 
’ insufficient for her maintenance. Ih. 

Where a wife separated from a husband under 
■an agreement with his father for a specilicw"eekly 
sum, wvhich was not paid, and a tradesman having 
recovered about that amount for hoard and lodg- 
ing -Held, in an action by another tradesman 
for clothes supplied to her, that the husband was 
liable if the clothes w"ere suitable to her position 
in society as his wife. Collier y. Brown, 3 F. & 
E, 67. 

Though the wife, in the case of a separation by 
oonsent without an allowance, prima facie deals 


Funeral Expenses.]— The estate of hus- 
band is liable to funeral expenses of wife, though 
she had lived separate from him, and had sepa- 
rate maintenance. Bertie v. Chesterfield (^Lord''), 

9 Mod. 31. And see Ambrose v. Kerrison, 10 
C. B. 776 ; 20 L. J., C.P. 135. 

A wife many years before voluntarily left 
her husband’s house, and w"eiit to reside at 
her brother’s about a mile distant, where she 
continued to live apart from her husband 
until her death, wdien her brother, w"ithout any 
communication with the husband, buried her in 
a suitable manner : — Held, that the brother was 
entitled to sue the husband for the expenses of 
the funeral. Bradsluiw v. Beard, 12 G. B. (H.s.) 
344 ; 31 L. J., 0. P. 273 ; 8 Jur. (N,s.) 1228 ; 6 
L. T. 458. 

Husband not Bound to inform Tradesman of 
Separation .] — K husband is not bound to give 
notice to a tradesman, with whom he has dealt 
for ready money during his cohabitation with his 
wife, of his separation from her, and the conse 
quent revocation of her ordinary authority to 
bind him by her contract for necessaries. Wallis 

If he had, during the cohabitation, authorised 
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her to deal with the tradesman on credit, he 
woulil liave been bound to give notice of the 
^vocation of that authority on the separation. 

Ee-cohabitation — J udicial Separation — Ali- 
mony.] — By a deed of separation in 1862, a 
husband and wife covenanted that the wife 
should not be compelled to cohabit with the 
husband, that she might dispose of her own 
property, that she might live where she pleased, 
and that the husband should pay to her lOOZ. a 
year while she should live chastely. From 1862 
until 1872 the husband and wife lived apart; 
but in 1872 they resumed cohabitation. In 1879 
they^ again separated, and in 1881 the wife 
obtained a decree of judicial separation, vrith 
alimony at the rate of ISO/, per annum. In an 
action by a lodging-house keeper against the 
husband foi tood and lodging supplied to the 
wife betwetm July and October, 1882, the 
husband pka<led the deed of 1862, and that the 
IhO/. a }etU therein covenanted to be paid by 
him to his wife had been so paid : — Held, that 
tlie deed was not rescinded by cohabitation 
having been resumed in 1872, that the decree for 
alimony did not affect the deed, and that the 
payment by the husband of the agreed sum was 
an answer to the action. Sequa Forder, 16 
L. T. 675 ; 30 W. II. 691— C. A. 


ii. Owing to Wrongful Act of Iluuhand. 

Cruelty.] — If a husband conducts himself 
towards his wife with such a degree of miscon- 
duct and of cruelty as to render it no longer safe 
tor her to remain in his liouse, she is justified in 
leaving hei* home, and goes foi'th into the W’oiid 
w'ith a cralit for the necessaries of life suitable 
to lier condition ; and tlntse wiio, from charity, 
or (ither motives, are willing to provide them, are 
entitled to recover a compensation from the hus- 
Ijaiid. Euicrg v. Emerq, 1 Y. tk J. 501 ; 6 Price 
3:h; ; 30 P. Ih y.34. * ' ’ 

Ko ill-treatment hy a husband of the wife, 
short of personal violence, or such as to induce 
a reasonaldc fear of it, will enable a stranger to 
maintain an action against her husband for 
necessaries furnished to her subsequently to her 
leaving Ids house. Korwood v. Ileif'er, 3 Taunt 
421.^ And see Covlett v. Puelnltz, I'lerm Ptep. a! 

Where a husband by' his cruelty compels iiis 
wife to live apart from him, lie is liable upon 
contracts made by her for necessaries, notwith- 
standing she,^ in fact, receives from him an 
allowance wiiich is found by the jury to be in- 
sufficient, regard being had to his means and 
p.osition in life. Baker v. Sampson, 14 C. B 
(N.s.) 383. 

An action lies against a husband for the 
reasonable costs of proceedings at law and in 
eqmty, instituted by an attorney against him on 
behall of his wife, wiio had been forced to leave 
his house by extreme ill-treatment; the husband 
iiaviug previously tendered to the plaintiff the 
rent of a cottage occupied by the wife after her 
departure, and undertaken to pay the bill of costs 
It reasonable. Williams v. Fowler, M'Clel. & y’ 
■■"■ 269 .-. 

Where a husband separated from his wife, by 
his violent conduct renders it necessary for her 
to exhibit articles of the peace against him, he 
3s liable to expenses thereby incurred, although 
he allows her a separate maintenance. Turner 


V. JR,ook:s, 2 P. & D. 294 ; 10 A. & E. 47 ; 8 L J 
Q. B. 211. 

Divorce Proceedings — Before 20 & 21 Viet, 
c. 85, s. 26.] — A husband separated from his wife 
by a divorce (a mensa et thoro) for adultery on 
his part, with a decree for alimony, wms liable 
for necessaries supplied to the wife if he omitted 
to pay the alimony. Hunt v. Be Blamviere.^y 
Bing. 550 ; 3 M. & P. 108 L. J. (o.S.) C. P 
198 ; 30 II. R. 737. 

A husband was liable for necessaries supplied 
to his wife, pending a suit between them in the 
ecclesiastical court, until alimony was assigned * 
nor did a decree, directing the alimony to be paid 
from a date preceding the time wiien the neces- 
saries wmre su|q:)lied, remove his liability. Keegan 
V. Smyth, S D. & R. 118 : 5 B. & C. 375 ; 4 L J 
(O.S.) K. B. 189 ; 29 R. R. 273. 

A wife having sued her husband in the consis- 
tory court, obtained a decree against him for ali- 
mony. He removed the cause into the arches 
court. The decree then became, in law^, inopera- 
tive ; l)ut the husband continued making the 
payments under it ; and it wms proved that^if he' 
had omitted doing so, a new' decree could, by a. 
short process, have been obtained from the arches 
court, but that such application waas not usually 
made unless payment of the alimony W'as discon- 
tinued : — Held, that he wars not liable for neces- 
saries supplied to the wife wdiile the above pay- 
ments w'ere going on, and that such payments 
could not be considered a voluntary allowance. 
iVihouY. Smyth, 1 B. k Ad. 801 ; 9 L. J. (o.S.)* 
K. B. 155. 

After a sentence of divorce, ab initio, the 
liability of a husband for the debts of his wife- 
does not continue. Ansteg v. Manners, Gowq 


, I Wife Apprehensive of Personal Violence.]— If 

2 a wife, from reasonable apprehension of personal 
- violence, leaves her husband’s house, and it 
, becomes necessary, for her protection, that she 
should obtain a divorce a mens^ et thoro, the law- 
, gives her authority to pledge her husband’s credit 
i for the expenses of the proceeding, and the ques- 
) tion as to the husband’s liability is, wdiether, at 
the commencement of the proceeding, there was. 
such reasonable ground in fact for antreipating ill- 
. treatment that the divorce was necessary for the 
. protection of the w'ife. Bromyi v. Ackroud, 5 El 

‘ Q- ; 2 Jur. (K.S.) 283; 

4 w . R. 229. 

Such reasonable ground is not furnished bv a 
momentary ebullition of temper on the part of the 
husband, noi by a threat of violence, from wdiich- 
no serious intention to commit violence can be 
inferred. Ib: 

If a wife quits her husband’s house, under a 
tair apprehension of personal violence, that is 
equivalent to her husband’s turning her out of 
doors. Ilouliston v. Smyth, S Bing 127 • 10 
Moore, 482 ; 2 Car. & P. 22 ; 3 L. J. (o.S.) C. P 
200 ; 28 R. R. 609. And see col. 740. 

Husband taking Prostitute into House.]— If 

she quits her husband’s house because he brouo-lit 
a common w'oman to reside in it, that is also a 
sufficient reason for her going; and if the hus- 
band is sued for necessaries supplied to her, it is 
no answer to the action that she had committed 
adultery previously to the credit being given if 
me husband did not know it till after the credit 
IK .. 
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Wife put under Improper Bestraint.]— A rea- an intention on his part of not returning- to iiery 
sellable apprehension on the part of a wife that of which she was not aware, and she not having- 
her husband intends to place her under improper been furnished with funds, had gone into debt 
restraint, wdll warrant her removal to a separate with the plaintiff for lodging and board, and the 
residence, and thereby render him liable for defendant, after being applied to by the plaintiff,, 
necessaries. Tempany v. Ilakewlll, 1 F. & F. wrote to him in such a way as to imply acquies- 
438. cence in her continuing there, these circumstances. 


Improper restraint of a wife in a madhouse is, were left to the jury as evidence of liability, 
for this purpose, personal violence ; and there- Jmmer v. AfiZZ, 1 F. &: F. 269. And see col. Z47. 


fore a party supplying her with necessaries may 
recover for them against the husband. HonVstmi 


• Money Lent in Consequence of.] — A hus- 


V. Smjth, 3 Bing. 127 ; 10 Moore, 482 ; 2 Car. k band deserted his wife, and left her unprovided 


P. 22 ; 3 L. J. (o.s.) G. P. 200 ; 28 E. E. 609. for, and the plaintiff advanced her money to pay* 

for necessaries supplied for her maintenance, and 
Turning Wife out of Doors.] — A husband, she applied it accordingly : — Held, that the plain- 
without misconduct on the part of his -wife, re- tiff "was entitled in equity to recover from the- 
fused to receive her into his house : — Held, t^at husband such sums as had been expended in ne- 
an action might be maintained against himMor cessaries. Deare x.Sontten^ L. E. 9 Eq. 151 ; 21 
money lent to his wife, at his request, and for L. T. 523 ; 18 W. E. 203. 

money paid for her necessary support and cloth- A person wdio advances to a deserted wife- 
ing, at his request, it being proved that the money, to enable her to supply herself with ne- 
money so lent and paid was actually expended cessaries, has no demand, enforceable at law,, 
for and in the purchase of necessaries for the against the husband for the advances, but i has a, 
wife. Johnston v. Mamilny. 12 Ir. C. L. E. 148. remedy in equity against him for so much of the- 

money as is actually applied by the wife in pay- 

Adultery — Connivance.] — In an action ing for necessaries. Jeuner v. J/erra?, 3 De (3r.„ 

against a husband for necessaries supplied to his F. A J. 45 ; 30 L. J., Oh. 361 ; 7 Jur. (N.S.) 375 
wufe it appeared that the wife had committed 3 L. T. 871 ; 9W. E. 391. 
adulteiy with the connivance of her husband, 

and the husband subsequently turned her out of Claim in respect of Children.] — But a per- 

doors; that she had no means of support; and son who takes the wife into his house cannot main- 
that the plaintiff supplied her with the neces- tain any action for the education of the children, 
saries in question while she was living separate Ilodyes v. Ilodyes, Peake’s Add. Gas. 79 ; 1 Esp.. 
from her husband : — Held, that the husband Avas 441 ; 4 E. E. 889. 

liable. v. Glossop, 57 L. J., Q. B. 161 ; 'Where a Avife living separately from her hus- 

20 Q. B. D. 354 ; 58 L. T. 707 ; 36 W. E. 206 ; band in consequence of misconduct on his part 

52 J. P. 246 — G. A. rendering it improper for her to remain Avith him, 

If a husband by selling up all the furniture has the custody of their child under the age of 

turns his wife out of doors without providing seven years against the husband’s Avill but by 
her AAUth the means of obtaining necessaries suit- force of an order made under 2 & 3 Viet. c. 54,. 
able to her estate and degree, it is a presumption the reasonable e.xpenses incurred in providing for 
of law, which cannot be' rebutted, that she Avas it are part of the Avife’s reasonable expenscis' for- 

/MTf TTtri+U Uov mitVinritv tn AvlnVh sha bv In.w nnthnritv fa rilprlcw hpi* 


turned out with her husband’s authority to Avhich she has by laAv authority to pledge he 
pledge his credit for such necessaries, and medi- husband’s credit. Blackburn, Mellor and Lusl 
cal attendance is such a necessarj^. ForTistall JJ., Cockburn, G.J., disseiitiente. JBaseley a 
V. Lawson, Connelly v. Laioson, 34 L. T. 9U3. Fortier, 9 B. & S, 599 : 37 L. J., Q. B. 237 ; L. 1 


If a husband has turned his wife out of doors, 3 Q. B. 559 ; IS L. T. 756. 


and given notice either by a general advertise- 
ment in the neAA- spapers, or by particular notice Law Costs — In respect of Bestitution of Co: 
to individuals not to trust her, he cannot exempt jugal Bights.]— A husband having deserted li 
HiTYiani-p fiv-iTYi n rlPTvtn-nd fnr Anpssnr-ips fmnn'shpfl wife Avitliout cause, and left her Avitliout mea; 


himself from a demand for necessaries furnished Avife Avithout cause, and left her Avithout mea 
to her Avhile so living apart from him. Ilarrls of subsistence, she by advice of an attorn 
Y. Aloi'ris, 4 Esp. 41. instituted a suit for restitution of conju,^ 

Where a husband turns away his wife, and she rights, and obtained a decree for alimo] 
is unable to maintain herself, she has an authority pendente lite. She also, by the advice of t 
of necessity to pledge his credit for goods sup- same attorney, took the opinion of conn' 
plied to her. Johnson v. Simner, 3 H. & N. whether a verbal promise of a settlement ma 

261 ; 27 L. J., Ex. 341 ; 4 Jur.. (N.S.) 462 ; 6 by the husband at the time of the marria 

W. E. 574. could be enforced in equity. Sbe further cc 

Wliere a Avife is turned oiit of the hoxise by her suited her attorney as to ‘ the best means 
husband W'ithout necessaries, and Avithout the dealing with tradesmen A\dio had supplied 1 
means of pnxeuring thein, it is a xnesumption of with necessaries and were pressing her : 
law, incapable of ‘being rebutted, that she h<as money, and also Avith the landlord of a hoi 
authority to pledne Ills credit for necessaries in Avhich she and her husband had lived, \v 
suitable to her station, llarrlsott v. Grady, xvas threatening to distrain for rent upon fur 

12 Jur. (N.S.) 140 ; 13 L. T. 369 ; 14 W. E. ture in the house, Avhich had been hers beb 

Igip marriage, but had become her husband's 

* if a husband turns his Avife out of doors, audit marriage Held, that all these steps taken 
is necessary for her safety to exhibit articles of the Avife were reasonably necessary under ' 
the peace against him, he is liable to an attorney circumstances, and that she had an impl 
employed by her for that purpose. Shepherds, authority to pledge her husband’s credit 
Mcwhml, 3 Gamp. 326 ; 14 B. E. 752. respect thereof, and that on the death of 

husband her attorney Avas entitled to reco 
Desertion.] —When a husband had taken his his costs from the husband’s executors, includ 
wife to a particular place, and left her therewith the costs for expenses preliminary to the S' 
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Y. Ford, 37 L. J., Ex. 60 ; L. B. 3 Ex. 03 ; 
17 L. T. 605 ; 16 W. E. 482. 

• — - Of Procuri: g a Divorce.] — A wife is 
■entitled to pledge her husband’s credit for all 
the costs as between solicitor and client reason- 
sibly incurred by her in respect to the institution 
and prosecution of a divorce suit against her 
husband. Ottaioay v. Bam iltoii, 47 L. J., C. P. 
725 ; 3 C. P. D. 393 ; 38 L. T. 925 ; 26 W. E. 783 
—C. A. 

A solicitor employed by a wife to prosecute a 
divorce suit against her husband, which termi- 
nated in a decree absolute for a dissolution of 
the marriage, had his costs in the suit taxed, as 
between party and party, in the divorce court. 
Pie then sued the husband for costs incurred 
before but in reference to the institution of the 
•.suit ; extra costs in the suit as between solicitor 
and client, disallowed on the taxation, as between 
party and party ; and the extra costs, as between 
solicitor and client, of rectifying the wife’s mar- 
riage settlement after decree nisi, these costs 
having been allowed on taxation as between 
party and party : — Held, that the wife could 
pledge her husband's credit for, and the solicitor I 
was entitled to recover, such of the costs in- j 
chided in all the three classes as had been j 
reasDuaiily incurred. Ih. 

The costs of a suit justifiably instituted by a 
wife against her husband for a divorce or a 
judicial separation, are necessaries for which she 
inav pledge his credit. Stochen v. 'Pattrlcli, 29 
L. T. 507. 

A wife, living apart from her husband, con- 
'sultcd attorneys respecting the ill-usage she had 
received from her husband, consisting of his 
adiilteiy and cruelty. They therefore made in- 
quiries, and having satisfied themselves that 
tiiore were good grounds for legal proceedings, 
they commenced a suit in the divorce court on 
the wife's behalf. Before such suit was brought 
to a hearing, she and her liusband came to an 
arrangement whereby he executed a deed secur- 
ing to her an annual allowance. The attorneys 
having sued tlie husbmid for their bill of costs, 
the jury, in reply to questions left to them by 
the judge, found that there was legal cruelty ; 
that they made full inquiries to satisfy them- 
selves and to justify them in acting as her soli- 
citors : but that it was not necessary in order to 
•obtain the deed of separation, to cany on the 
procee<lings by filing the petition in the divorce 
•court : — Held, that the action was maintainable, 
and that the costs incurred by the attorneys in 
the proceedings at the suit of the wife 'were 
'(subject to taxation) properly chargeable against 
her husband. Ih. 

A husband is liable to an action at the suit of 
his wife's solicitor, for costs necessarily incurred 
by her in filing a petition in the divorce court 
for a jiuiicial separation on the ground of cruelty 
.and adultery, although the petition is not pro- 
ceeded with, and the course prescribed by the 
practice of the divorce court for obtaining the 
•wife’s costs has not been pursued. Mlco v. 
Bkoplierd, 12 C, B. (N.s.) 332 ; 6 L. T. 432. 

The costs of a solicitor employed by a married 
woman to institute proceedings on her behalf 
against her husband to obtain a decree of judicial 
iseparation are not necessaries for which the 
husband is liable, unless there was at least great 
probability of ultimate success ; and to entitle a 
solicitor so employed to recover the costs from 
the husband, or 'to prove for them against the 


husband’s estate, he must, in the absence of 
actual success, be at least able to show that he 
made proper investigation and inquiry into all 
the circumstances of the case before he com- 
menced the proceedings. y. Watldm, 

33 L. J., Ch. BOO: lo Jiir. (X.a) 114; 9 L. T. 
741 ; 12 W. E. 324—L. JJ. Af^id see col. 954. 

In respect of Proceedings of Habeas 

Corpus.] — An attorney had been employed by a 
wife (while she was for just cause living apart 
from her husband) to resist a habeas ■ corpus 
which the Jiusband had procured to be issued to 
recover from her the possessio.n of their child, 
aged over seven j'ears, and now sought to recover 
from the husband the costs of the proceerliiigs, 
averring specially that the wife was living 
separately from her husband, on account of his 
cruelty; that the work was done upon the 
retainer of the wife, and at her request, and 
that it was necessary for the purpose of main- 
taining her rights : — Held, that, upon the facts 
alleged, the attorney was not entitled to 
recover. Meeredy v. TayUr, Ir. E. 7 C. L. 256 
— Ex. Ch. Eeversing Ir. E. 6 Eq. 336 ; 20 W. E. 
252. 

Onus probandi in Action for Necessaries.] — 
To make a husband liable for his wife’s board 
and lodging at the house of a tliird person, when 
the wife leaves in consequence of a dispute, it 
must be shown, either that his conduct rendered 
it improper for her to live with him, or that he^ 
knew where she was residing, and did not make 
any ofiier to take her back, except upon condi- 
tions which he had no right to make. Beedv, 
Moore, 5 Car. & P. 200. 

If a tradesnifm brings an action against a 
husband for goods furnished to his wife, while 
she was living apart from, her husband, it is for 
the tradesman to show that her so living pro- 
ceeded from some cause which would justify it. 
Mainioarmg v. Leslie, 2 Car. & P. 507 ;*M. & M. 
18; 31 E. E. 691. 8. P., Cliffoi'd -Y, Laton, 3 Car. 
& P. 15; M.&M. 101. 

iii. Oiomg to Wrongful Act of Wife. 

Adultery.]— A husband is not bound to re- 
ceive or to support his wife after she has 
committed adultery, though he has before com- 
mitted adultery himself, and turned her out of 
doors without any imputation on her conduct. 
(rovier Y. Rancoeh, 6 Term Eep. 603 ; 3 E. E 
271. 

If a husband has put away his wife for 
adultery, he is not liable even for necessaries 
supplied to her, if it is proved on the trial of an 
action for the price of such necessaries, that she 
has been guilty of adultery. Bardie v. Grant, 
8Car.& P.512. 

If a husband puts away his wife on a charge of 
adultery, and informs a tradesman with whom 
his wife has been dealing, that he has so done, 
the tradesman cannot recover for articles sup- 
plied her unless they are necessaries, and the 
tradesman proves that the wife was actually in 
want of them ; even though no evidence is given 
of adultery. Ih. 

When husband and wife do not live together, 
and the husband has turned the wife- out of 
doors, the law makes her his agent to order such 
things as are reasonable and necessary for her- 
self ; but if she is living in open adultery, her 
husband is not bound by any contract she may 




make, even for necessaries. Bnimett v. Norton, 

8 Car. & P. 506. 

The adultery of a wife living apart from her 
husband destro3^s her implied agency to bind 
him by her contracts for necessaries. Cooper v. 
Lloyd, 6 C. B. (n.s.) 519, 

In such a case the wife herself is an admissible 
witness to prove the adultery, Ih. 

A husband went abroad in 1852, leaving his 
wife and three children here with (what the jury 
found to be) a sufficient provision for their proper 
maintenance in liis absence. On his return, in 
1856, he found that his wife had formed an 
adulterous connection with another man who 
lived with her, and passed by her husband's 
name, and he immediately removed his children : 
— -Held, that he was not liable for medicines and 
attendances provided fox*' his children at the 
wife’s request, although the plaintiff! was not 
aware of the state in which she was living at 
the time. Atlnpu v. Pearce. 2 C. B. (N.s.) 763 ; 
26 L. J., G. P. 252 ; 3 Jur. (N.S.) 1180. Anri see 
col. 798. 

How far Divorce Proceedings Evidence 

of.] — In an action for necessaries supplied to the 
wife of the defendant whilst living apart from 
him, the defendant relied for defence upon the 
adultery of the Wife, to establish which he put 
in proceedings in a suit against her in the 
divorce coxxrt, in which it was found by the 
jury that she had been guilty of adultery with 
the co-respondent, but in wdiich there was no 
decree, the jury having also found that the 
petitioner had committed adultery : — Held, that, 
there being no judgment in the divorce court 
altering the status of the parties, the proceedings 
therein afforded no defence to the action. 
Needham v. Brenmer, 1 H. & R. 781 : 85 L. J., 
C. P. 313 ; L. R. 1 C. P. 583 ; 12 Jur, (n.s.) 434 ; 
14 L. T. 437 ; 14 W. R. 694. 

Wife Continuing to Reside in Husband’s 

House.] — The defendant’s wife having committed 
adultery, he left her in his house with two 
children bearing his name, but without making 
any provision for her in consequence of the 
separation ; she continued to live in a state of 
adultery : — Held, that the husband was liable 
for necessaries furnished to her, unless it appeared 
that the plaintiff knew, or ought to have known, 
the circumstances under which she was living. 
Norton v. Fazan, 1 Bos. & P. 226 : 4 R. R. 785. 

Condoned — Subsequent Ill-usage,] — 

Though a wife has been guilty of adultery, but the 
husband takes her again into his house, if he after- 
wards turns her out he is liable for necessaries 
furnished to her. Harris v. Alorrls, 4 Esp. 41. 

Leaving Husband Voluntarily.] — Where, in 
pursuance of articles of separation securing a 
maintenance to tlie wife, she quits her husband’s 
house against his wislies, and continues to live 
apart from him, althougli he is billing and 
wishes to receive her back and provide for her 
in his own house :—-8emble, th.at he is uot liable 
to be . sued by tradesmen foi* ilebts contracted 
by her, even for necessaries, inndley -vAVest- 
meatlh CMarquls'). 6 B. <k C. 200 ; 9 D. Sc R. 351 ; 
5 L. J. (O.S.) Iv. B. 1 15 ; 30 R. R. 290. 

c. Cohabitation with Woman other than 
Wife. 

When Woman Treated as Wife.] — Although a 
man is conclusively liable for necessaries sup- 
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! plied to a woman while he is living with her as 
I his wife ; when they have separated he is not 
liable for necessaries supplied to her on the 
ground that he has lived with her, and repre- 
sented her as his wife, if he can show that in 
point of fact they are not married. 3funro v. 
Be Cheniant, 4 Camp. 215. 

If a man allows a woman to use his name, and 
pass for his wife, he will be bound to pay for 
goods furnished to her even by a man who knew 
that the parties were not manned. Watson v. 
Threlheld, 2 Esp. 637 ; 5 E. R. 760. 

Where a man, who had for some yeai'S co- 
habited with a woman who passed for his wife, 
went abroad, leaving her and her family at his 
residence in this country, and died abroad - 
Held, that the woman might have the same 
authority to bind him by her contracts for neces- 
saries, as if she had been his wife ; but that his 
executor was not bound to pay for any goods 
supplied to her after his death but before notice 
of it had been received. Blades v. Free, 9 B. & 
C. 167 ; 4 M. & Ry. 282 ; 7 L. J. (O.S.) K B. 211. 

If a man marries a woman, and holds her out 
to the world as his wife, he does not discharge 
himself from his liability for necessaries supplied 
to her, by proving a previous marriage between 
himself and another woman, unless he brings 
home a clear knowledge of the celebration of the 
first marriage to the pei'son who supplied the 
necessaries to the second wife, llohimon v. 
NaJion, 1 Camp. 245. 

Cohabitation by a man, for many years, with 
a woman, and introducing her as his wife, was 
admitted as some evidence of a marriage, in 
ail action by a third party against him as her 
husband, for necessaries or money supplied to 
her. Pauls v. Godlmj, 2 F. k P. 585. 

The defendant and a Mrs. S., his mistress, 
lived together as husband aiitl wife four years, 
and occupied three residences successively. At 
each time of their coming into a house plaintiff 
was employed to do work and furnish materials 
for the fitting up. Mrs. S. as well as the defen- 
dant gave directions, and the defendant sanc- 
tioned her orders and paid the bills ; the plaintiff 
knew that she was only his mistress. While 
residing in the third house they separated, but 
Mrs. S., without the defendant’s sanction, sent 
for the plaintiff' to that house wliich she had not 
left, and ordered fittings up for a new house of 
her own. The plaintiff did the work, and had 
not in the meantime any notice of the separa- 
tion : — Held, in an action for the last-mentioned 
work and goods, that it was a proper question 
for the jury, whether or not the defendant had 
given the plaintiff reason to Vjelieve that Mrs. S., 
at the time of the orders, continued to be the 
defendant’s agent, and that on their finding in 
the affirmative the defendant was liable. Ryan 
V. Sams, 12 Q. B. 460; 17 L. J., Q. B. 271 ; 12 
Jur. 745. 

The mere fact that a man has allowed a woman 
to call herself by his name, he not cohabiting 
with her, nor otherwise holding her out as his 
wife, will not suffice to make a prima facie case 
against him of liability for her debts. Gomms v. 
FraiiMin, 1 F. & F. 465. 

Qusere, whether a woman who cohabits with a 
man, assumes his name, and represents herself as 
his wife, can maintain trespass against a sheriff 
for taking in execution furniture alleged to be 
her property, but being in the bouse in which the 
, parties resided. But it having been left to 
jiiry to say ' whether, under the circumstauces, 
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the property might not have been given up by version by her ^ to her husband s use, that this 
the woman to the man during cohabitation, and refusal was evidence of a conyersicm by hei*. 
they having found it in the affirmative, the court Catteral v. Af/Lf/o/t, 2 G. & D.. 545 ; 3 Q. B. 310 ; 
refused to disturb the verdict. Edwards \ . Fare- 6 Jur. 507 : 11 L. J., Q. B. 260. 
brother, 2 M. & P. 293 ; 3 Car. & P. 521 ; 7 L. J. A married woman is responsible for all torts 
(O.S.) C. P. 72. I committed by her during coverture, and the hus- 

band must be joined as a defendant, and conse- 
Deed Agreeing to Pay Annuity — Consideration ' quently they are liable for frauds committed by 
for.] — Past seduction and cohabitation are not her as for other personal wrongs ; but when the 
a good consideration to support an annuity, fraud is directly connected with a contract with 
Beaumont v. Reeve, 8 Q. B. 483 ; 15 L. J., Q. B. the wife, and is the means of effecting it, and 
141 ; 10 Jur, 284. ' parcel of the same transaction, the wife cannot 

' * be responsible, and the husband cannot be 

Pleading.]-The declaration stated that sne<l for it together with the wife 

the defendant had seduced, debauched, i^tid | 

cohabited with the plaintiff, and it was agreed P* i ?Tr p' .p7o 

that no further immoral connection should take Jur. 191 ; _Vy.h . t , 

place between them, and the defendant, as a Action against a hushand and ^Mfe, tor that 
compensation to the plaintiff, and in considera- | she frainhilently represented to the plaintiff that 
tion of the ipremises, agree to pay her an j exchange was accepted by her husband, 

annuity during her life. Held, bad, on demurrer. , "^'Jicreby the plaintiff was induced to discount 
jj, " ' i the same, the bill not having been so accepted : 

' — Held, by Erie, (tJ., and B vies, J., that these 
facts did not constitute a cause of action against 
the husband and wife, but by Williams and 
Willes, J.J., that the fraudulent representation 


See also Co^?TRACT. 


3. For Wrongful Acts op Wife. 


' I not being shown to have been connected with 
A wife possessed authority from her husband, | any contract of the wife’s, these facts diti 
a papermaker, to give in his absence certain ^ constitute such a cause of action. Wr'ajht v. 
requisite excise notices and receipts, without | Leonard, 11 C. B. (n.s.) 258 ; 30 L. J., C. P. 365 
which paper could not be legally removed from 8 Jur. (N.s.) 415 ; 5 L. T. 110 ; 9 W. 11. 944. 
the mill, though the making of if might continue. ' A husband is liable in damages to a servant 
vShe had also paid excise duty by his authority. I who has sustained an injury by riding in a defec- 
But it did not appear that she had any other five cart by the directions of the wife. Miell v. 
authority from him respecting the manufacture, English, 15 L. T. 249. 
or to remove paper at all. She afterwards re- j 

moved paper in an illegal manner, and pledged Married Women’s Property Act, 1882.] — 
it, stating that she wished' to make np a sum to The Maivied \^h;)men’s Prai)erty Act, 1882, does 
pay duty with. The husband having been pro- . not abolish the lialhlity of a husband for his 
ceeded against for such removal : — Held, that her wife's wrongful acts, and the plaintiff may sue 
former acts were evidence to be left to the jury the husband and wife jointly or the wife alone 


to deci<le whether or not the illegal act was done ' for wrongs committed by her after the marriage, 
bv his authority. Att.-Gen. v. lliddell,2T'j\\ \Seroha v. Kattenhura, ho L. J., Q. B. 375; 17 
523 ; 2 C. & J. 498 ; 1 L. J., Ex. 182. ! Q. B. I). 177 ; 54 L. T. 649 ; 34 W. E. 543. 

A wife may be guilty of a forcible entry in the I 

dwelling-house of her husband, and other persons I After Dissolution of Marriage.] — One who 
also if they assist her in the force, although her has obtained a sentence of dissolution of mar- 
entry in itself is lawful. Rex v. Smgth, 1 M. j riage in the divorce court is not liable to be 
Bob. 155. ^ I joined in an action for a tort committed by his 

A man is answerable to a third person for | wife during the coverture. Cupel v. Powell, 17 
what is done by his wife, so long as the relation | C. B. (N.s') 743 ; 34 L. J., 0. P. 168 ; 10 Jur. 
of husband and wife continues, though they i (N.S.) 1255 ; 11 L. T. 421 : 13 W. E. 159. 
may be permanently living apart, at least if it i 

is not shown th.at the wife at the time was living ! Forcible entry for Bates — Eesistance — Au- 
iri adultery. Head v. Briscoe, 5 Car. & P. 484. tbority.] — A wife has implied authority to resist 


Forcible entry for Bates — Besistance — Au- 
thority.] — A wife has implied authority to resist 


In trover, the plaintiff having proved a taking , a forcible enti-y by a constable in executing a 
of the goods from his premises by the defendant, j distress warrant for rates. Rossiter v. Comvay, 
and a subsequent demand and refusal, the defen- 1 58 J. P. 350. 
dant may prove under not possessed, that the i 

^ i foe Wii.’e’s Breach op Trust. 


goods to the defendant in discharge of a debt i . 

due to him from the plaintiff. Ringham v. Cle- Breach of Trust bef 
ments, 12 Q. B. 260 ; 17 L. J., Q. B. 289. 1 husband for the breac 

A bailiff seized the goods of the plaintiff under j marriage. Palmer v 
a fi. fa, against a thirtl person, and deposited | 
them in an outbuilding of an inn, with the assent ; Defaults of feme 1 


Breach of Trust before Marriage.] — Liability of 
husband for the breach of trust of his wife before 
marriage. Palmer v. Wahe field, 3 Beav. 227. 


them m an outbuilding of an mn, with the assent ! Defaults of feme trustee chargeable to Hus- 
of the innkeeper. The innkeeper’s wife assisted j baud.] — The defaults of a feme trustee during 
him in the management of his business. On a j coverture are cliai'gejible to her husband, 
demand being made to her to deliver up the' SmiW^s Estate. In re, Cli fjord y. Washington, 48 
goods, she said she had seen the attorney of the j L. J., Oh. 205. 

plaintiff in the original suit ; that he had told ! A testator ajipointed his wife and two others 
her not to bother herself about them, he would j executors affd' trustees ; directed his business 
see her harmless, and that she would not give ; and a leasehold house to be sold, and gave the 
them np ; Held, in an action against the inn- ; residue (which was princi])ally leasehold pro- 
keeper and his wife, in which, was alleged a con- ^ perty) to his wife, directing that if she married 


I ■ -1'- f If A 'I 


f 



again it should be settled to her separate use received the monej for her separate use; and 

for life— then he bequeathed the house “if not the court will direct an inquiry as to this fact, 

sold, and the money settled as above stated, Thomas y. Thomas^ 2 K. k. J. 79; 25 L. J., Ch. 

and all money, &c., so settled upon her for her 159 ; 1 Jur. (N.s.) 1160 ; 4 W, R. IBS. 


. lifetime ” to certain other persons : but if his 
wife should not marry again he left the pro- 


Wife Trading — Husband taking Profits. ]- 


perty to her own disposal at her death. The Feme covert trades with her husband’s consent, 
■widow married again two years after testator’s and gives bills for money ; he receives the profits, 
death ; the leaseholds were not converted, and She dies and leaves a stock-in-trade ; he shall be 
she received the entire income till her death, answerable for the debts contracted in the trade, 
twenty-nine years afterwards, by which time Bovoyer v. Pealie^ 2 Freem. 215. 
the greater portion of the terms of years had 

run out. Her second husband, who survived Separate Trading— Debtor’s Summons against 
his wife and her co-trustees, never acted in the Husband.] — A married woman carried on in her 
trust .'—Held, that .the leaseholds ought to have maiden name a millinery business separately 
been converted upon the widow’s second mar- from her husband. A debtor’s summons was 
riage, and that the second husband was liable issued against the husband and wife, claiming 
as a trustee having legal control over the trust the payment of a sum due upon some bills of 
property, for a breach of trust in permitting exchange drawn by the summoning creditor 
the tenant for life to receive the entire income of upon and accepted by the wife in her 


the unconverted property. 


I name, and dishonoured. The husband applied 


The husband was ordered to recoup to the to the court to dismiss the summons. He de- 
trust estate the difference between the income posed that he never authorised his wife to 
of the leaseholds received by himself or his pledge his credit, and that five years previously 
wife during the coverture, and the dividends he had given notice to the summoning creditor 
which would have been produced by a sale that he had nothing to do with his wife’s bnsi- 
thereof at the time of her marriage and invest- ness : — Held, on this evidence, which was iin- 
ment of the proceeds ill consols. II), contradicted, that the husband was not liable 

Semble, that the excess of income thus re- for the debt ; t.hat the issuing of the summons 
ceived by the tenant for life must be held as was an abuse of the procedure ; and that the 
received by husband through her hands. Ih. summons must be dismissed with costs. Shop- 

herd, A’r parte and In re, 48 L. J., Bk. B5 ; 10 
Breach of Trust by Negligence.] — A husband’s Ch. D. 573 ; 39 L. T. 652 ; 27 W. ll. 310. See col. 
liability for his wife’s breaches of trust extends 1095, and cols. 1027, 1115. 
to breaches of trust arising from iiegiigence, and 

is not confined to losses caused, by her active Contract for benefit of Husband — Eatification.] 
misconduct. Bahin v. Ilnghes^ 55 L. J., Ch. 472 ; — A contract entered into and paid for by a wife, 
31 Ch. D. 390 ; 54 L. T. 188 ; 34 W. R. 311 — C. A. without the knowledge, but forthebenefit, of her 

hiishand, is valid and binding when ratified, bv 
Wife taking , the husband, miurd v. Ihi/rrcy, 3i Beav. 237. 


Trust of Land for Creditors — Wife taking 
Profits— Third Husband.] — A. settled his lands 
for payment of his debts, but the trustees never 
acting, his wife, after his death, entered and took 
the profits ; she married a second, and then a 
third time, still continuing to take the profits. 
An unsatisfied creditor appearing, decreed, that 
the third husband should account for what had 
been recei ved by himself and the second husband, 


Maintenance of Wife.] — See Poor Law. 


VI. CURTESY, 

1, Whek it Arises. 

Tenant by the enrtesie of England is where a 


and the wife when sole. Gilphi v. Smithy 1 Ch. man taketh a wife seised in fee simple or in fee 
Cas. 80. taile generall or seised as heir in tail especiall, 

and hath issue by the same wife male or female 
Life Estate— Wasting Assets.] — Husband, born alive, albeit the issue after dieth or liveth, 


though parted from his wife, charged in equity if the wife dies the husband shall hold the 
with his wife’s wasting of goods which were land during his life by the law of England. Co. 
devised to her for her life only. Paget v. Read, s. 35. 

1 Yern. 143. The Married Women’s Prouertv Act. 1882. has 


5. As TO Other Liabilities. 


Assault on Wife during Coverture.] — A wife 
after being divorced from her husband cannot ^ 
sue him for an assault committed upon her 
during coverture. Phillips v. Barnet, 45 L. J., ^ 

Q. B. 277 ; 1 Q. B. D. 43B ; 34 L. T. 177 ; 24 
W. B. 345. I 


The Married Women’s Property Act, 1882, has 
not affected the right of a husband to an 
by the curtesy in the nndisposed-of real estate 
of his wife. IIo 2 )e v. Ilpe, 61 L. J., Ch. 441 ; 
A wife [1892] 2 Ch. 336 ; 66 L. T. 522 ; 40 W. R. 522. 
cannot Tenancy by curtesy must come out of the iii- 
)!! her heritance. Simmer v. Partridge, 2 Atk. 47. 

T, J It is a continuance of inheritance in husband. 


W. R. 345. It cannot exist where children take by virtue 

of remainder over, and not by descent from their 
Wife guilty of Fraud. ]— Where a feme covert mother. Ih. 
has been guilty of fraud solely without the hus- To entitle husband, the inheritance must de- 
band, no ])recc-:(lont of his paying costs. Cotton scend on children. Ih. 

V. LiittreU, 1 Atk. 453. There shall be a tenancy by the curtesy 

trust as well as of a legal estate. v. 

Wife Concurring in Mortgage when no Power,] 1 P. W. 108, 

— If a wife concurs with her husband in mort- Mother receiving profits, and continuing 
gaging property over which she has no power, the possession as guardian in socage, is a sufficient 
husband is primarily liable, unless the wife seisin of daughter 


HUSBAND AND WIFE— attrtest/. 




curtesy ; but ejectment without confession of 
lease, entry, and ouster, would not be sufficient. 
Sterling v. Penlington^ 9 Mod. 247. 

A papist may be tenant by the curtesy. 
Withorington v. Sel. Ch. Ca. 30 ; 3 P. W. 

49, n. 

The evidence of a father claiming an estate 
for life as tenant by the curtesy will be con- 
sidered sufficient proof that his child was born 
alive, when it was acquiesced in and acted upon 
by the father of the wife, who w^as residing in 
the house. Jones v. JRJcketts, 31 L. J., Ch. 753 ; 

7 L. T. 43 ; 10 W. K. 576. 

On the death of a wife her husband, in the ab- 
sence of any disposition by her, becomes entitled 
,jure mariti to her equitaTole interest in chattels 
real settled to her separate use. Archer v. 
Larendcr^ Ir. R. 1) Eq. 220. 

Lands on which there %vere leases for years 
existing, and a rent incurred, descended on a 
wife as tenant in tail general, wdio survived 
three months after the rent day incurred. 
Though she made no entry, nor received any 
rent dining her life, yet this was such a posses- 
sion in the wife as made the husband tenant by 
the curtes 3 \ J)e Greij v. Rieliardsori, 3 Atk. 
469. 

The husband would have been tenant bj^ the 
curtesy if the wife had died before the rent day 
came. Ih. 

Money by marilage articles to be laid out in 
land to uses of husband and wife for life, then 
to the children as they should appoint, in de- 
fault of appointment equally, but if one to that 
one in tail, reversion to husband in fee. There 
is one daughter ; the trustee pays it to her and 
her husband, she not being sui juris, nor sepa- 
rately’’ examined ; the payment not sufficient to 
make it considered as moneyq and sister of the 
half-blood may claim the reversion in fee from the 
fatlier ; but the husband of the other sister who 
was tenant in tail will be tenant by curtes 3 ^ 
Ckimlnglmm v. Moody ^ 1 Ves. 174. 

xi., tenant in tail, with power to lease, re- 
mainder to B., the wife of C., made leases ex- 
ceeding his power. By will he devised some 
benefits to B., but B. elected to take her estate 
tail in opposition to the will. After her death, 
0. claimed as tenant by the curtesy, though he 
also derived and accepted benefits under testa- 
tor’s will. C. brought ejectment against the 
lessees : — Held, that the lessees could not raise 
an equity against C., holding as tenant by cur- 
tesy under B.’s election of her estate tail, but 
their bill w’as retained that they might have 
satisfaction from testator’s assets. Darlington 
(^EarV) or Ckivm {Lady') v. Pnltmey^ 2 Ves. J. 
544 ; 3 Ves. 384. 

Devise to A. and her heirs, but if she died 
leaving issue, then to such issue and their heirs, 
A. died, leaving issue Held, that her husband 
was not entitled to be tenant by the curtesy. 
Barker v. Barker. 2 Sim. 249. 

Devise to wife, remainder to issue male of 
her body, and to heirs male of such issue male, 
remainder over, Slie had issue a son, who died 
in her lifetime, and then she died; but being 
heir at-law, to testator, the reversion in fee de- 
scended on her : — Held, that the husband shall 
not be tenant by curtesy. Boothhy v. VernoiL 
9 Mod. 148. 

By a marriage settlement, the wife's freehold 
estates were vested in a trustee, in trust for her 
separate use during her life, remainder for such 
persons as she should appoint by deed or will ; 


and in default of appointment, in trust for her 
right heirs. The wife died without having made 
any appointment, leaving her husband and a son 
surviving. After her death the trustee sold the 
estate under a power in the settlement, which 
directed the proceeds to be invested in the pur- 
chase of other lands, or on mortgage, or in the 
funds, and the securities to be held on the trusts 
aforesaid : — Held, that on the wife’s death the 
husband became equitable tenant by the curtesy 
of the estates, and therefore was entitled to the 
interest of the purchase money during his life, 
i FollettY. Tyrer, 14 Sim. 125 ; 13 L. J. (K.S.) Ch. 
441 ; 8 Jur. 528. 

Although the right of the husband as tenant 
by the curtesy of an equitable estate of the wife 
may perhaps be excluded by a possession of the 
estate strictly adverse to the husband and wnfe, 
and to all other parties interested under the 
settlement, during the whole period of coverture ; 
yet the possession of the estate in conformity 
with the equitable interest of the cestui que 
trn stent for however short a time during the 
coverture, and after the interest of the wife has 
become vested in possession, will support the 
title of the husband as tenant by the curtes,y.. 
Parker v. Carter^ 4 Hare, 400. 

There is no estate by the curtesy issuing out 
of an estate pur autre vie. Stead v. Platt ,, 18- 
Beav. 50. 

Where money is given to be laid out in land,, 
for a place of retirement for testator’s sister,. 
“ to he for ever entailed on her issue,” the hus- 
band of one of the daughters of the sister entitledl 
as tenant by the curtesy to one-third. Dodson 

V. Hay, 3 Bro. C. C. 404. 

S. being entitled under a will to real and per- 
sonal estate marries twice, having issue bj^ boih 
husbands, and concurs with her second husband 
in mortgaging property belonging to them both, 
levying three fines. The second husband be- 
comes insolvent, and a deed of arrangement is. 
executed to which the husband and wife, as- 
signee and mortgagee, are parties, whereby it is. 
agreed, that in consideration of a small sum, tO' 
be paid in part liquidation of the mortgage, the 
mortgagee shall give up certain property of the 
husband’s to the assignee, for the creditors, the 
joint property of the husband and wife being: 
charged with the remainder of the mortgage,, 
reserving the power of sale, and subject thereto- 
in trust for S. for her separate use ; so that she 
might dispose of her property by deed or will 
attested by three witnesses as a feme sole, with 
a proviso that her intestacy, entire or partial, 
should not prejudice her husband’s right as. 
administrator. The deed w’as acknowledged, 
and S. died intestate, her husband administered 
to her estate, and her eldest son claimed to have- 
the mortgage paid off, to receive back whatever 
the mortgagee had received since S.’s death, and 
subject to the niortgage, claimed the freeholds- 
free from the right of the husband to curtesy : 
— Held, that the husband was entitled to curtesy,, 
thafc there was no right to exonerate S.’s estate,, 
and that the husband being her representative 
made no difference. Whetdey v. Gar Held, 4 

W. R.700. y 

A. devised 300Z. to be laid out in land, and 
settled to the use of her daughter and her 
children, and if she died without issue, to go- 
over. She married B., and had a child by him,, 
i aiitl she and the child being dead, and the moiety 
: not laid out, on a bill brought by B. Held, the 
' money to be considered as land, and the plaintiff 





to be tenant by the curtesy. 
jBindori, 2 Vern. 5B6. 


Siveetaj^j^le v. took no estate by the curtesy, ^loore v. Webster. 

36 L. J., Ch. 429 ; L. E. H Eq. 267 ; 15 L. T.' 


Money is to be invested in land, and settled on 460 ; 15 W. E. 167. 
a woman in tail. She marries, has a child, and When freeholds were devised to trustees upon 
dies before the money is laid out. The husband trust to hold the same unto and to the use of A., 
shall have the interest of the money for his life, her heirs and assigns, for ever, for her separate 


A man shall be tenant by curtesy of a trust as 
well as of a legal estate. Otway v. Hudson, 2 
Vern. 585. 


use, and A. died, leaving a husband and child 
surviving, without having made any disposition 
of the property : — Held, that the husband became 


A husband may be tenant by the curtesy of tenant by the curtesy. Ajypleton v. Roioley,^ 38 
the wife’s equitable estate, but not of a mortgage L. J., Ch. 689 ; L. E. 8 Eq. 139 ; 2 L. T. 600. 
in fee, unless there be a foreclosure, or the mort- When a wife’s real estate did not fall into 
gage has subsisted so long as that the court wdll possession till after her husband’s bankruptcy 
not be induced to grant a redemption ; nor of a and discharge : — Held, that the husband, though 
condition. Casborne v. English, 1 Atk. 606 ; 2 there had been issue of the marriage, had not 


Eq. Abr. 728, pi. 6 ; 2 Jac. & Walk. 194. 


at the time of his bankruptcy any such con- 


In gavelkind lands a husband may be tenant tingent interest in the estate, as tenant by the 
by the curtesy without having issue ; but it is curtesy, as passed to his assignees. Gibbins v. 
only of a moiety of the wife’s lands: and it Eyden, 38 L. J., Ch. 377 ; L. E. 7 Eq. 371 ; 20 


ceases if the husband marries again, i b. j 

Husband may be tenant by curtesy of the wife’s j 
equity of redemption. Ib. i 


L. T. 516 ; 17 W.E. 481. 

A wife having an estate tail settled to her 
separate use without power of anticipation as to 


A., by will, directed his trustees to convey his the income may by a disentailing deed enlarge 
freehold lands to liis daughter, P., and so as that her estate tail into a fee simple, and limit the 
she alone should receive the rents, and so as her fee to her separate use, with a power to dispose 
husband, should not intermeddle therewith ; and of it so as to defeat her husband’s title by the 
from and after her decease, in trust for the heirs curtesy, notwithstanding the bankruptcy of her 
of the body of the said P. for ever : — Held, that husband. Ib, 

this was an executory trust, and that the wife A testator died in 1875, having by his will, 
took an estate for life only ; therefore the bus- dated in 1872, devised a freehold estate to his 
band could not have curtesy ; sed secus, if it had daughter (the plaintiff’s wife), her heirs and 
been an estate tail. Lord Hardwicke said in assigns, foi* her separate use. The daughter died 
this case, that the devise being to the wife’s in 1874, in the lifetime of the testator, leaving 
separate use, would not bar the husband ; for an only child, who was her heiress at law. The 
here is a sort of seisin in the wife. And though plaintiff claimed to be entitled for his life as 
Coke says that to make a tenancy by the ctirtesy tenant by the curtesy: — Pleld, upon demurrer, 
there ought to be an inchoate right in the hus- that the plaintiff was entitled for his life to the 
band in the wife’s lifetime, he does not say he property devised by the testator as tenant by the 
should be seised of the rents and profits. Iloherts curtesv. Eager v. Eurnivall, 50 L. J., Ch. 537 ; 
V. Eheivell, 1 Atk. 607. 17 Ch.*' D. 115 ; 44 L. T. 464 ; 29 W. E. 649. 

A husband may be tenant by the curtesy of a 

trust for payment of debts, or of an equity of Evidence of Eather.] — The evidence of a 
redemption devised to the wife for her separate father claiming an estate for life as tenant by the 
use ; for in a trust for payment of debts it is only curtesy will be considered sufficient proof that 
a chattel interest in the trustees ; and the first his child was born alive, when it was acquiesced 
taker has a freehold over. Ib. See also Trodd in and acted upon by the father of the wife, who 
V. Ihrwns.^ 2 Atk. 304. And see Stead v. Platt,, was residing in the house. Jones v. RlcJiHts, 31 


17 Ch. D. 115 ; 44 L. T. 464 ; 29 W. E. 649. 
Evidence of Eather.] — The evidence of a 


18 Beav. 50. Beav. 130 ;"31 L. J., Ch. 753 ; 10 W. E. 576.’ 

As to circumstances amounting to Waiver of 

Curtesy, see Sto7ie v. Godfrey, 5 De G. M. &; G. Limitation to Separate Use.] — When real 
76 ; 23 L. J., Ch. 769 ; 18 Jur. 524. estate is limited to the separate use of a wife, so 

Though in settlement there was a direction to as to leave to the husband no legal or equitable 
pay rents, Ac., of wife’s equitable estate of interest in the estate, he cannot be a tenant by 
inheritance to her separate use for life, yet curtesy. Moore v. Welster, 36 L. J., Ch. 429 ; 
husband might be tenant by curtesy, Morgan L. E. 3 Eq. 267; 15 L. T. 460; 15 W. E. 


V. Mo7yan, 5 Madd. 408. 

The rents under a will being to be applied to 


A testator devised a freehold estate to his 


the separate use of the wife, and the trustees who daughter (the plaintiff’s wife), her heirs and 
had the fee in all the real estate being to permit assigns, to her separate use. The daughter died 
her to dispose of it, the whole legal estate of the after the date of the will in the lifetime of the 
inheritance was in them, and therefore neither in testator, leaving the only child her heir ess-at- law. 
law nor equity was the husbantl tenant by the The plaintiff claimed the estate as tenant by the 


Ilearle Y. Gree/ibanJi, 3 Atk. 716. 


curtesv : — Held, that he was so entitled. 


Where a testator gave real estate to his v. Eurnimll, 50 L. J., Ch. 537 ; 17 Ch. I). 115 ; 
children and their heirs, as tenants in common, 44 L. T. 464 ; 29 W. E. 649 ; 45 J. P. 503. 


to hold to such as should be daughters, to them 
or her, “ independently of any husband or hus- 


Equitable Estate of Inheritance to Separate 


bands she or they might have, and free from his Use,] — It is now settled that where a married 
or their control and liabilities, and to be assigned woman has an equitable estate of inheritance to 
and disposed of as she or they might think her separate use, and does not dispose of it by 
fit, by any deed or will in writing,” and one deed or will, her husband is entitled to ciirtesy. 
daughter married, had issue, and died without Cooper s. Macdonald^ L. J., Ch. 373 ; 7 Oh, D. 
exercising her power of disposition ; — Held, that 288 ; 38 L, P?. 191 ; 26 W. E. 377/ 
the words were sufficient to exclude every ; The husband is tenant by the cui*tesy of the 
possible interest of the husband, and that he equitable inheritance of his wife, notwithstand- 



HUSBAND AND mm—CuHesy. 


iiig a direction to pay the rents and profits to 
her separate use during the coverture. Morgan 
V. Morgan^ 5 Madd. 408. 

On the death of a wife, her husband, in the 
absence ot any disposition by her, becomes en- 
titled jure niariti to her equitable interest in 
chattels real settled to her separate use. Archer 
V. Lancnder, Ir. E, 9 Eq. 220. 

Eee-simple with Executory Devise Over.] — 
Where there is a devise in fee-simple, with an 
executory devise over, the husband’s right to 
curtesy attaches on the first estate, and is not 
defeated by its determination. Buchioorth v. 
Thirkeh hf Moore, 235, n. ; 3 Bos. & P. 652, n. ; 
4 Dough B23. 

Gift Over to Issue.] —Devise to A. and her 
heirs ; but if she died leaving issue, then to such 
issue and thei]* heirs. A. died, leaving issue : — 
Held, that her iiiisband was not entitled to be 
tenant by the curtesy. Barker v. Barker^ 2 Sim. 
249. 

Trust for Separate Use — Power of Appoint- 
ment.] — Freehold property was conveyed by a 
deed of settlement to trustees for the separate use 
of the wife for life, with remainder to such per- 
sons as she should appoint, and, in default of 
appointment, to her right heirs for ever. The 
triustees had power to sell and hold the proceeds 
upon the like trusts. The wife died without 
exercising the power, leaving her husband and 
an only son surviving her. The trustees sold the 
property after the wife’s death : — Held, that the 
husband was entitled to the purchase-money for 
life by the curtesy. Follett v. Tyrer, 14 Sim. 
125 ; 18 L. J., Oh. 441. 

Estate pur autre vie.]— There is no estate by 
the curtesy issuing out of an estate pur autre 
vie. Stead v. Platt, IS Beav. 50. 

Tenancy Initiate not Consummate.] — A., be- 
ing lessee for a term of years of lands, the lessor 
devised them in fee to A.’s wife. A. had issue 
by his wife Held, that A. held the term and 
the fee in separate and distinct rights, and that 
the term was not merged, and that the fact that 
A. had issue hy his wife made no difi’erence, for 
the wife being still alive, the tenancy by the 
curtesy was only initiate, and not consummate. 
Jone^s V. Baciex, 5 H. ct N. 76G ; 29 L. J., Ex. 
874 ; 8 W. R. 628. Affirmed on appeal, 7 H. &: K. 
507 ; 81 L. J., Ex. 116 ; 8 Jur. (l^.s.) 592 ; 6 
L. T. 444 ; 10 W. B. 464— Ex. Oh. 

2. Incidents. 

Wlioi-e a^ husband is but tenant by the curtesy 
of his wife’s estate, he caimot affect that estate 
without her joining. Ineledon v. KortJieote, 8 
Atk. 486. 

Tenant by curtesy shall have the aid of equity 
against n trust term assigned in trust to attend 
the inheritance. Snell v. Clay, 2 Vern. 324. 

Tenant must keep down Interest.]— A tenant 
by the curtesy must keep down interest. Cas-' 
hornet. Bnglldi, 1- Atk. 606. 


Insolvency of Husband.] — Under a settlement 
made upon the marriage of M., his daughter C. 
became upon his death, subject to the rights of 
her husband, tenant in tail in possession of a 
certain real estate and absolutely entitled to a 
share of personalty. M., by his will, gave to C. 
an annuity of larger value than her share under 
the settlement for her separate use, which she 
was required to accept in lieu of her share 
under the settlement. C.’s husband was an 
insolvent, and his assignee refused to give up 
her husband’s interest in the settled property : 
— Held, that as to the share of personalty, 
which was outstanding in the trustees, the 
court, electing on C.’s behalf to take under 
the will, could order it to be made over in 
accordance with the testator’s directions, but 
that, as to the realty, the court could not 
affect the estate which had passed to the as- 
signee, and that C. must make compensation 
to the amount of rents and profits withheld. 
C7‘igq.s V. Climm, 85 L. J., Cli. 457 ; L. B. 1 Eq. 
685 ; 14 W. B. 513. 

Voluntary Settlement.] — A married woman, 
having become entitled under a will to freehold 
and leasehold property for her sole and separate 
use, joined her husband in making a settlement, 
whereby the husband and wife conveyed the 
freeholds and the husband alone demised the 
leaseholds, subject to the annual payment of a 
shilling, if demanded, to trustees, upon trust 
for the wife for her separate use for life, re- 
maincler to the husband for life, remainder 
for the children (if any), with ultimate 
remainder to the wife absolutely. Two years 
afterwards the husband and wife (there being no 
children of the marriage) made a mortgage of 
the property : — Held, that the conveyance hy the 
husband, though binding on the estate by the 
curtesy which he would^have had in his wife’s 
freeholds if there had been issue, in the absence 
of any conveyance by her, was not sufficient to 
raise a consideration moving from the husband ; 
and that the settlement was voluntary and void 
under the statute as against the mortgagee. 
Shurnmr v. Sedqiowh, 24 Ch. D. 597 ; 49 "L. T. 
156 : 31 W. B. 884. 


VII. DOWEB AND FBEEBENOH. 

1. Of What Lands. 

Generally— Meaning of “ Thirds.”]— The word 
‘‘thirds” is a general expression which may 
signify, according to the intent and scope of the 
instrument in which it is used, the interest of a 
widow in any property, personal or real, of her 
deceased husband in case of his intestacy. Sam- 
hovrne v. Barry, 6 Ir. B., Eq. 28. 

Death of Dowress.] — The claim to dower 
is extinct on the death of the widow. White v. 
Parnther, 1 Knapp, 179. 

— • Alien.] — By the common law of England 
an alien woman married to an Englishman is not 
entitled to dower. WalV}; C(ue,, 6 Moore, P C 
216 ; 12 Jur. 145. > • • 
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*• England. lUeHm v. Ildm-ton, 2 H. Bl. 145. 
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Seisin— Freeholds.] — A., on his marriage 
with 0., being equitable tenant in tail of certain 
lands, conveyed, by deed of 1804-, these lands to 
B., as an indemnity against incumbrances on 
other lands purchased by B. from A. ; the legal 
fee subsequently descended upon A., on the death 
of his father. Semble, C. became dowable out of 
the lands. Lloyd v. Lloyd ^ 2 Con. & L. 592 ; 4 
Dr. & War. 354. ‘ 

A. purchases lands in his eldest son’s name, 
and puts him into possession, and the son falling 
sick, takes a declaration of trust from him ; and 
after the son’s recovery, he is permitted to remain 
in possession ; the son marries and dies, and the 
father gets a conveyance from his younger son, 
who took as heir to eldest. The eldest son’s wife 
shall have dower in these lands. Batoman v. 
Batema7i, 2 Vern. 436. 

The conuzee of a line is not so seised as to give 
his wife a title to dower. Stieyd v. Sneyd^ 1 Atk. 
442, 

Husband borrowing an estate for the purpose 
of getting out of court 14,000/. therein, to be 
laid out in lands to him in tail, and by means 
thereof the fee simple vesting in him for a time, 
though under an agreement that it was only 
for that particular purpose : — Semble, wife is 
dowable of this estate. Henley v. 5 

Madd. 407. 

A., seised in fee of estates let at the time of his 
marriage upon leases for lives which do not 
expire during the coverture, his wife is not 
entitled to dower. H Arcy v. Blake, 2 Sch. k 
Lef. 387. 

A widow concurred in a partition of her 
husband’s estate, and released a moiety allotted 
to the other tenant in conimoii from her dower, 
the other moiety was conveyed to the trustees of 
her husband’s will : — Held, that she was entitled 
to dower out of the entirety of the latter 
moiety. lieyiuird v. Spence, 4 Beav. 103 ; 5 Jur. 
478. 

Estate of Inheritance in Possession — Inter- 
est Equal to.] — Under the will of M., who died 
in 1844, certain real estate and funds settled to 
devolve with the realty stood limited, subject to 
a prior life interest, to the use of the plaintiff for 
life, with remainder to the use of his second and 
subsequently born sons successively in tail male, 
with remainder to the use of his first son in tail 
male. In 1872, J., the only son of the plaintiff’, 
executed a disentailing assurance, by which the 
real estate was assured, subject to the prior limit- 
ations, to the use of him, his heirs and assigns, 
and the personalty upon trust for him, his execu- 
tors, administrators, and assigns. In 1883 the 
first tenant for life died, and in 1884 the life 
estate of the plaintiff ceased by reason of his non- 
compliance with a name and arms clause con- 
tained in the will. Thereupon J. became 
entitled, under the provisions of the will, to an 
equitable estate in the property during the life 
of the plaintiff, defeasible in the event of his 
having a second son, which had not happened. 
J. died intestate, and without ever having had 
any issue. The plaintiff was his heir-at-law and 
the administrator of his personal estate. The 
defendant was his widow Held, that J. had 
not an estate of inheritance in possession, nor an 
interest equal to an estate of inheritance in- 
possession, and his widow was, therefore, not en- 
titled to dower. Mich ell, In re, Mootr v. Moore, 
61 L, J., Ch. 320 ; [1892] 2 Ch. 87 ; 66 L. T. 366 ; 
40 W. B. 375, 


- — Compensation Moneys.] — When land 
belonging to an infant, subject to his mother’s 
right of dower, was taken by a railway company, 
and the purchase-money, as determined by two 
valuers, was paid into court : — Held, that the 
dowress was entitled to have the value of her 
right of dower, as determined by the valuers, paid 
to her out of the fund in court. HalVs JEMate, 
In re, 39 L. J., Ch. 392 ; L. E. 9 Eq. 179. 

Sale of Lands — Payment of Capitalised 

Value.] — In an administration suit, real estate 
subject to dower was sold and the proceeds paid 
into court : — Held, that the dowress was entitled 
to be paid the capitalized value of her dower out 
of the funds liable thereto. Qleewn v. Byrne, 25 
L. E., Ir. 361. 

Out of Improved Value of Land.] — ^Where 

customary lands, between the time of alienation 
by a husband and of his death, have been im- 
proved in value by buildings, the widow is 
entitled to dower according to their value at the 
time of his death, although one-third remains not 
built upon ; and if the lands so aliened are, at 
the death of the husband, in the possession of 
several persons, whether by the immediate act of 
the husband or the act of his alienee, dower must 
be assigned as to one-third of the lands of each 
of such possessors. Boe d. Riddell v. Otomnell, 

1 a. k D. 180 ; 1 Q. B. 682 ; 10 L. J., Q. B. 212. 

Laud Contracted to be Sold — Gift to Wife 

of Income of Proceeds of Land.] — A testator 
having entered into a contract for the sale of real 
estate to a purchaser, died before completion. 
By his will he devised all his real estate to 
trustees for sale, and of the proceeds to Invest 
1 ,000/. and pay the income thereof to his widow. 
He then gave various other legacies out of the 
proceeds, but ma<le no disposition of the ultimate 
residue. After the testator’s death it was found 
that no title could be made to a material part of 
the property comprised in the contract, and 
thereupon the trustees of the will rescinded the 
contract Held, that the gift to the widow of 
the income of part of the proceeds of the real 
estate was a gift to her of an “ interest in land ” 
within s. 9 of the Dower Act, 3 k 4 Will. 4, c. 
105, and that, therefore, she was not entitled to 
dower out of any part of her husband’s estate. 
Thomas, In re, Thomas v. Ilotvell, 56 L. J., Ch. 9 ; 
34 Ch. D. 166 ; 55 L. T. 629. 

Lands Conveyed under Power of Appoint- 
ment.] — Where lands were conveyed by A. tO' 
such uses as B. should by deed appoint ; and in 
default of and until appointment, to the use of B. 
in fee; and B. afterwards, in execution of the 
power, conveyed the lands by deed of appoint- 
ment to C. in fee ; and B., at the time of the 
appointment, was married : — Held, that his wife 
was not dowable out of these lands, in case she 
survived him. Ray v. Puny, 5 B. & A. 561. . 

Lands Devised.]— A., being seised in fee, 

devised to his son F., and his heirs for ever, ail 
his houses and lands, charged with an annuity to 
the testator’s wife for life, and if F. should have 
no children, child, or issue, the estate, on the 
decease of F., to become the property of the heir- 
at-law, subject to such legacies as F. might leave 
by will to any of the younger branches of the 
family. On the death of the testator, F. took 
possession of the lands devised, and died without 
issue, leaving his widow surviving, who after- 
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wards intermarried with another : — Held, -that 
she was entitled to dower out of the devised pre- 
mises, but with a cesset executio during existing 
outstanding terms, to which they were subject. 
Moody V. Kim], 10 Moore, 233 ; 2 Bing. 447. 

And see BuckwoHh T/Jitirkek 10 Moore, 235, n. ; 
3 Bos. & ?. 652, n. ; 4 Dough 323 ; 28 B. E. 674. 

Conveyed to Trustees under Husband’s 

Will.] — A widow concurred in a partition of her 
husband’s estate, and released a moiety allotted 
to the other tenant in common from her dower ; 
the other moiety was conveyed to the trustees of 
her husband’s will : — Held, that she- was entitled 
to dower out of the entirety of the latter moiety. 
Eeymrd v. Sjicuce, 4 Beav. 103. 

Subject to Trust.] — A husband was seised 

in fee, subject to a trust term to secure life 
annuities, and to pay him half the surplus rents : 
— Held, that his widow was entitled to have her 
dower set out at once. Sheaf r. Cave. 24 Beav. 
259. 

Freeholds — Equitable Interests.] — By the 
Dower Act, 1833 (3 A 4 Will. 4, c. lOo)’ s. 2, 
’When a husband shall die beneficially entitled 
to any land for an interest which shall not entitle 
his widow to dower out of the same at law, and 
such interest, whether wholly equitable or partly 
legal and partly equitable, shall be an estate of 
inheritance in possession, or equal to an estate of 
inheritance in possession (other than an estate in 
joint tenancy), then his widow shall be entitled 
in equity to dower out of the same land. 

A woman is not dowable of a use not executed. 
ClmdUriylfs Case, 1 Co. 22 ; Ver7iotfs Case, 4 Co. 1. 

The wife of cestui que trust not to be endowed. 
If a rent de novo be granted in tail, without any 
remainder over, and tenant in tail takes wife, 
ami dies without issue, the wife shall not be 
endowed : because the thing out of wdiich the 
dower is to arise, is not in being : secns, if tjie 
rent were granted in tail, remainder over. 
Chaydbi v. Chaplin, 3 P. W. 229. 

A man, before his marriage, vests the legal 
estate in trustees in trust for him and his heirs ; 
equity will not assist the wife in recovering the 
dower. Bottomley v. Fairfax, Pre. Ch. 336. 

A wife is not dowable out of the trust of a 
customary freehold. Godimn v. Winsmere, 2 
Atk. 526. 

I'hat a wife is not dowable of a trust estate, is 
now an established doctrine. Ih. 

In Banlts v. Sutton (2 P. W. 712), Sir Joseph 
Jekyll took distinction in regard to a trust, where 
it descends to the husband from another, and not 
created by himself ; but Lord Talbot afterwards, 
in the case of the AU.-Gen. v. ScoU (Forrest, 138) 
determined directly contrary to this distinction. 
Ih. 

It is a dying seised of the husband, and not a 
seisin during coverture, wBich entitles the widow 
to freebench. II. 

Q. B., by his will, devised his fee simple and 
freehold estates^ to T. L. upon trust to pay several 
annuities, and amongst others, an annuity of 
30fl/. tu T, L. himself, liis heirs and assigns. On 
a bill filed by the widow of T. L. against a pur- 
cbasei’ of T. L.’s annuity of 300L, seeking to be 
declared entitled to dower out of it .-—-Held, that 
the rent-charge was but an equitable interest, 
and that the legal and equitable estates not being 
commensurate, the widow could not by means of 
hgr husband’s legal estate enforce her right of 


dower in the annuity of 300Z. Lyster v. 
Mahoney, 1 Dr. & War. 236. And see Selhy v 
Alston, 3 A^es. 341. 

iSemble, the court, however anxious to aid the 
wife’s equity against the annuity, has no juris- 
diction to take the whole estate into its hands 
and so administer it as to pay the wife a third of 
such annuity. Ih. 

H. devised to trustees her freehold premises 
situate at B., in trust to receive the rents, and 
after providing for repairs, &c. and applying 
part of them towards the maintenance of F. S. 
to let the residue accumulate until F. S. should 
attain twenty-one, and then to pay such accumu- 
lations to him ; but if he should die under such 
age, without issue living at his decease, &:c., “ then 
such accumulations” should be applied for the 
benefit of the person to whom, and in the like 
manner and form as, the premises were limited ; 
and when F. S. should have attained twenty-one, 
then the trustees were to stand possessed of the 
premises in trust for him in fee ; but if he 
should not leave any issue living at his de- 
cease, Ac., then the premises were to be held 
in trust for A. S. in fee ; and if she should 
not leave any issue, Ac., then over. F. S. 
attained, twenty-one, intermarried with E. S., 
and died intestate, and without ever having had 
issue : — Held, that upon, the death of F. S. with- 
out issue, A. 8. took an equitable estate in fee 
deterniiiiable in the event of her dying without 
issue, and that E. S., the widow of F. S. w'^as 
entitled to dower, notwithstanding that the 
executory devise over took effect. Smith v, 
Spencer, 2 Jur. (N.s.) 778 ; 4 AV. E. 729. 

Equity of Eedemptiou,] — A widow is not 

dowable of an equity of redemption. Bixon v. 
SaCaie, 1 Bro. G. C. 325. 

The legal estate of a property being vested in 
A., for the benefit of himself and B. in equal 
moieties, he mortgaged it unknown to B. B. 

I afterwards paid off the mortgage, and had the 
I legal estate conveyed to him, subject to such 
; equity of redemption as the lands were subject 
I to : — Held, that there was not such a perfect 
i union of the legal and equitable estate in B,’s 
i moiety of the estate, as to give his widow a title 
! to dower. Knight v. Frampton, 4 Beav. 10. 

A party died in 1830, having vested in him a 
i mortgage in fee, and the lapse of time and cir- 
; cumstances were such as to render it very im- 
: probable that any party could establish any 
; right to the equity of redemption : — Held, never- 
theless, that the widow w^as not entitled to dower. 
Flaeli V. Kmgmafe, 8 Beav. 420. 

Copyhold.] — A widow of tenant in tail of 
copyhold is entitled to her freebench, though, 
there is no custom as to the freebench of widows 
; of tenants in tail, but only as to the freebench of 
widows of tenants in fee. Boe cl. Koifolh {Buhey 
V. Sanders, 3 Dough 303. 

The 3 A 4 Will. 4, c. 105, does not apply to 
freebench. Smith v. Adams, 5 De G-. M. & G. 
712 ; 24 L. J., Ch. 258 ; 18 Jur. 968 ; 2 AV. E. 
698. 

The purchaser of a copyhold held of a manor, 
the custom of which entitled widows of the 
copyholders to freebench in one moiety of the 
lands of which their husbands died seised, and 
took a surrender, but died before admittance 
Held, that his widow' was not entitled to free-' 
bench at law or inequity. Ih. 
t Copyholds surrendered to a purchaser to uses 



similar to the common uses to bar dower, on 
which surrender the purchaser was admitted to 
hold as tenant in fee simple, and continued to 
hold on that admittance till his death ; his 
devisee is bound by the terms of the admittance, 
and not entitled to claim as appointee under .the, 
surrender,' so as to defeat the widow’s right to 
freebench. Poimh^ell v. Jones^ 2 Sm. & G. 407 ; 
24 L. J., Ch. 123 ; 3 Eq. E. 63 ; 18 Jur. 1111 ; 3 
W. E. 32. 

The 3 & 4 Will. 4, c. 105, does not extend to 
copyholds. II). 

A., by a settlement on his marriage with B., in 
order to make some provision for B., in case she 
should survive him, settled a copyhold estate 
upon himself for life, with remainder to B. for 
life Held, that B.’s right to freebench out of 
other copyholds, of which A. died, seised and 
intestate, was not barred by the settlement. 
Willis V. Willis, 34 L. J., Ch. 313 ; 13 W. E. 533. 

A widow’s freebench is not subject to her 
deceased husband’s debts, Bjiyer v. Hyatt, 20 
Beav. 621 ; 1 Jur. (N.S.) 315 ; 3W. E. 294. 

A widow held not entitled to freebench out 
of a moiety of copyholds to which her husband 
was seised in remainder, subject to an existing 
life estate. Ih. And see Goodwin, v. WimUm, 
2 Atk. 256. 

Customary Lands.] — By the custom of a 

manor, as settled by Car. 1, the widow of a copy- 
holder is entitled to dower out of all the customaiy 
lands of which her husband was tenant during 
the coverture, although he did not die tenant, 
such lands having been aliened during the 
coverture by the husband alone, without the 
wife having been examined in court, or having 
joined in the surrender. Doe d. lUddoll v. 
Gioinnell, 1 G. & D. ISO ; 1 Q. B. 682 ; 10 L. J., 
-Q. B. 212. S. Riddell v. Jenner. 10 Biiiff. 
29 ; 3 M. & Scott, 673 : 2 L. J., C. P. 248. 

Gavelkind Tenure.] — The 3 ck 4 Will. 4, 

c. 105, extends to lands of gavelkind tenure in 
Kent. Farley Bonham, 2 Johns. & H. 177 ; 
.30 L. J., Ch. 239 ; 7 Jur. (N.S.) 232 ; 3 L. T. 806 ; 
9 W. E. 299. 

Equitable Interest.] — The widow of the 

cestui que trust of a copyhold estate shall have 
her free bench, as well as if her husband had 
had the legal estate. Otway v. Hudson, 2 Vein. 
585. S. P., Banlis v. SutUm,2V. W. 712. Over- 
ruled, id. 719, n. 

A widow shall not have freebench of trust 
estate in a copyhold ; the entry of the widow as 
guardian to the son, does not prevent his 
having such a seisin as to convey title to his 
customary heir. Border v. Wade, 4 Bro. C. C. 521. 

Mines.] — Bower is due of mines wrought 
■iluring the coverture, whether by the husband or 
by lessees for years ; whether paying pecuniary 
rents or rents in kind; and whether the mines 
are under the husband’s own land, or have been 
absolutely granted to him to take the whole 
stratum in the land of others. Stoughton v. 
Leigh, 1 Taunt. 402 ; 11 E. E. 810. 

Semble, that a widow dowable of the real 
estate of her husband, not having done any act to 
preclude her from doing so, may claim one-third 
of the income of the proceeds arising from the 
royalties of mines opened after her husband’s de- 
cease, but that she is not entitled to one-third of 
the royalties as corpus.. Biehen v. Hamer, 1 
Br. & fc>m. 284 ; 29 L. J., Ch. 778. 


Timber.] — If timber be cut down upon estates, 
of which a widow is dowable, before her dower is 
set out by metes and bounds, the dowress is 
entitled during her estate to the income arising 
from one-third of the fund produced by the sale 
of the severed timber. Blsho}) v. Bishop, 10 
L. J., Ch. 302. 

Trust Estate or Mortgage.] — A. devises a trust 
estate to B. and his heirs, and dies ; B. dies ; the 
wife of B. cannot be endowed of it. Att.-Gen. 
V. Scott, Forrest, 138. 

Where the husband was only a trustee, it 
was held, that the wife was barred of her dower, 
though contrary to Hash v. Preston (1 Cro. 191). 
And such was said to be the constant practice of 
the court. Had v. Jevo?i, 2 Freem. 43, 

A party died in 1830, having vested in him a 
mortgage in fee, and the lapse of time and cir- 
cumstances were such as to render it very 
improbable that any party could now establish 
any right to the equity of redemption : — Held, 
nevertheless, that the widow was not entitled to 
dower. Flach v. Longmate, 8 Beav. 420. 

Shares.] — The shares in the navigation of the 
river Avon, under the statute 10 Ann, are real 
estates, and subject to dower. Bucheridge v. 
Ingram, 2 Yes. J. 652. 

Mines — Other Lands.] — Bower may be as- 
signed of mines, either collectively with other 
lands, or separatel}^ of themselves ; it must be 
assigned by metes and bounds, if practicable : 
otherwise, either by a proportion of the profits, 
or separate alternale enjoyment of the whole for 
short proportionate periods. Ih. 

Open Mines.] — If land assigned for dower 

contains an open mine, a tenant in dower may 
work it for her own benefit. Stoughton v. Leigh, 

1 Taunt. 402; 11 E. E. 810. 

A. died intestate, seised of real estates under 
which were seams of coal, but no mines had been 
opened at the time of his death. Upon a bill 
being filed in equity by his infant daughter 
and heiress-at-law by her next friend for the 
administration of his estate, it was by the order 
of the court declared that the intestate’s widow 
was entitled to dower out of his freehold estates, 
and it was referred to the master to inquire 
what was due to the widow for dower from the 
death of the intestate, and the widow was 
appointed receiver of the rents and profits of the 
estate, and was directed to pay the interest of a 
sum to be raised by mortgage, to retain a sum 
for the maintenance of the infant, and to pay 
the residue of the rents and profits into court 
to the account of the infant, and the master was 
ordered to prosecute an inquiry directed by a 
decree on the hearing, respecting the leasing the 
estates for coal mines. Under an order of the 
court the widow, as receiver, felled poles and 
small timber on the real estate, and accounted 
for the proceeds of the sale in passing her 
accounts. Afterwards the wddow again married. 
The master found it would be fit that the 
whole estate should be let for coal mines. 
An order was made approving of a provisional 
agreement entered into for a lease, and directed 
that the agreement should be carried out by a 
lease to be settled in chambers. A lease was 
afterwards settled, in which the infant granted 
and demised, and the widow as guardian, with 
the consent of her second husband, granted, 
demised, leased, and confirmed all the mines 
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under the estate, except within a certain area 
round a house, the rents and royalties (and a 
rent or sum of 4^. 4,^. for every acre of the 
surface used for raivSing coal) being reserved to 
the infant. All the covenants were entered into 
by or with the infant : — Held, that the proceed- 
ings which had taken place did not amount to 
an assignment of dower. JDielien v. 

1 Dr. & Sm. 284 ; 2 L. T. 276. 

When land belonging to an infant, subject to 
his mother’s right of dower, was taken by a 
railway company, and the purchase money, as 
determined by two valuers, wns paid into court ; 
— Held, that the dowress was entitled to have 
the value of her right of dower, as determined 
by the valuers, paid to her out of the fund in 
court. IlalVs JtJdaie, In re, 39 L. J.. Ch. 392 ; 
L. R. 9 Eq. 179. 

Assignment-— Of Excessive Bower.] — If the 

heir, being of full age, assigns excessive dower, 
he has no reme<ly at law : if the sheriff assigns 
excessive dower, the heir may have a scire facias 
to obtain an assignment de novo ; or if the heir 
under age assigns excessive dower, he may have 
relief by writ of admeasurement of dower. 
Jh(cher'uhje v. Inf/ rum, 2 Ves. 652. 

Fraud of Sheriff.] — Equity will relieve 

. against a fraudulent and partial assignment of 
dower by the sheriff. Iloh)/ v. Ilohy, 1 Vern. 
218 ; 2 C’h. Ca. KJO. And see Sue yd v. Sneud, 
1 Atk. 442. 

Ascertaining Lands.] — Where a widow' 

claims d('>wer merely upon a legal title, but can- 
not ascertain the lands, equity wall assist her to 
find them out. Dormer v. Fovtescue, 3 Atk. 130. 
See col. 12r>8. 

Non-Assignment.] — The heir, on the death of 
his ancestor in possession, may enter and remove 
everybody, except the w'idow, who has a right to 
stay until her dower is assigned to her. LUyd v. 
TrimlentoiL {Lord), 2 Moll. 81. 

Eemovability of Widow.]— If dower has 

not been assigned, a widow' has not such an 
interest in her husband's lands, of wiiich she 
W'as dowable, as to rendei' her immovable from 
the parisli in wiiich such land lies. Rex v. 
Korthiceald Rai<f(etf, 4 D, & 11. 276 : 2 B. & C. 
724, 

2. How Barred or Released. 
a. AJienation. 

See Dow'er Act, 1833, s. 4. 

Freeholds,] — If a man, previously to marriage, 
contract to sell an estate, and marries before the 
conveyance is execute<l, his wife is not dowmble 
out of the estate. Loud v. Loud. 2 Con.& L. 592 ; 
4 Dr. & War. 354. 

Purclmse for value, without notice, is not a 
dctencc to a suit instituted to enforce a mere 
legal right, such as dower. Corn/ v. Cremorne, 
12 Ir. (Jh. R. 136. 

Plea of purchase for valuable consideration, 
not good to a bill for dower. IVUllamn v. Lamhe, 
3 Bro. C. C. 264. 

Certain lands w'ere conveyed to A. B., hi.s 
heirs, &:c., to such uses as 0, D. should by deed 
appoint, and in default of, and until appointment, 
to the use of 0, D. in fee. Afterwards C. D,, in 
execution of pow'cr, appoints lands in favour of 


E. F. in fee ; C. D. was married at time of 
making the appointment. Qu^re, is wife dow- 
able. Ray V, Pmiy, 5 Madd. 310 : — Held, she is 
not. 6'. d, 5B. &Ald. 561. 

Copyholds.] — If a husband became entitled 
to copyhold estates by copy of court roll, and 
granted them out again by copy of court roll, 
his wdfe is not entitled to dowser out of those 
estates, Sneyd v, Sneyd, 1 Atk. 442. 

A copyholder for life, where by the custom 
there is a widow’s estate, agrees to sell for his 
owm life, and the life of such widow as he should 
leave at his death ; his widow not bound by this 
agreement. Musgraw v. Dasliwood, 2 Vern. 45. 

Copyholder having power to bar the widow’s 
f reebench by surrender, any act by him for 
valuable consideration will bar her in equity. 
Broien v. Raindle, 3 Ves. 256. 

Copyhold land purchased by the husband was 
surrendered to the use of him and his assignees 
for life, and after his decease to the use of such 
person for such estate and upon such trust as he 
by any surrender or by will should surrender or 
devise ; and in default of such surrender or 
devise, and so far as the same, if incomplete, 
shall not extend to the use of the husband, his 
heirs, and assigns for ever at the will of the 
lord, &c. The husband w^as admitted in fee, and 
by will devised the land to a trustee on trust for 
sale. By the custom of the manor, the title of 
the wife could only be destroyed by her volun- 
tary surrender : — Held, that she was entitled to 
her customary dowser. Powdrell v. Jones, 2 
Sm. & G-. 407 ; 24 L. J., Ch. 123 ; 18 Jur. 1111 ; 

3 Eq. R. 63 ; 3 W. R. 32. 

The Statute of Dower, 3 & 4 Will. 4, c. 105, 
does not extend to copyholds. II). 

Copyholder contracts, for valuable considera- 
tion, to sell to his son, and dies before actual 
surrender ; the son held entitled to performance, 
and to compel the widovy to surrender free bench. 
Hinton v. Hinton^ 2 Ves. 631 ; Ambl. 277. 

b. Testamentary Grifts. 

See Dower Act, 1833, s. 7. 

General Principle.] — As the right of dower is 
itself a clear legal right, an intent to exclude 
that right must be demonstrated by express 
w'ords, or by clear and manifest implication. 
Birmingliani v. Klrwan, 2 Sch. & Lef. 452. 

In order to exclude such right, the iiistru- 
mpt must contain some provision inconsistent . 
with the assertion of the right to demand 
dow'er. Ih. 

Election.] — In determining the obligation of 
the widow' to elect, the court will regard the in- 
tention of the testator apparent on the whole of 
the w'ill. IVarburton v. Warhurton, 2 Sm. & G. 
163 ; 23 L. J., Ch. 467 ; 2 Eq. R. 414 ; 18 Jur. 
415 ; 2 W. R. 300, 

The amount of the pi’ovision made by the will 
is a material circumstance in indicating the 
testator’s intention. Ih. 

A married woman can elect, so as to affect her 
interest in real property without deed acknow- 
ledged under 3 4 Will 4, c. 74, and where she 

has so elected, the court can order a conveyance 
accordingly ; the ground of such order, being 
that no married w'oman shall avail herself of 
fraud. Barrow v. Barrow, 4 Kay & J. 409 ; 4 
Jur. (N.s.) 1049 ; 6 W. R. 714. 

Whether a wife electing by answer to take her 
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(lower, and not under her husband’s will, is 
bound by such election. v, Illrlianhon^ 

Eomilly's Kotes of Ceases, 78. 

C., by will, directed that the annual interest 
oidy of all the residue of his property should be 
divided into as many equal parts as there might 
be children living of W. and his wife, as each 
came of age ; and in case any one of them should 
die without any children, then his or her share 
of the annual interest should devolve to the 
surviving children, share and share alike, and so 
on successively until the whole amount of the 
interest of the residue came into the hands of the 
grandchildren and great grandchildren of W. 
and his wife. C. bequeathed to his wife, “ upon 
condition of her making no claim upon the 
residue,” an annuity for life ; but if she made 
any claim upon the residue of his property, he 
bequeathed unto her no part of his property (the 
annuity \vas not to be paid) : and he directed 
that all property reverting to his estate, whether 
leasehold or copyhold property, should, as soon 
as the amount w'as obtained, be immediately | 
invested, and the interest to be received for the | 
children of W. : — Held, that the widow was i 
entitled to dcuver and also to the annuity : that i 
the children of W. living at the death of the i 
testator were entitled, as tenants in common for ! 
life, to the income of the real and personal i 
estate, with remainder to all the children of : 
such children, as tenants in common, absolutely ; ' 
and that in case any child of W . should tlie 
without having had a child, his or her share 
would belong to the survivors for life, and to the 
children of the survivors absolutely. Wethcrell 

V. Wetlierell, 8 Jur. (N.S.) 814 : 7 L. T. 89 : 10 

W. E. 818. 

A testator devised all and singular his free- 
hold and copyhold estates upon certain trusts 
for the benefit of his family, subject to an 
annuity to his wife during widowhood, and 
bequeathed to her the use of his househokl 
goods and furniture, also during widowhood : 
— Held, that she w\as entitled both to the annuity 
and to her dowser. 2)oiL'.svn v. Bdh 1 Keen, 7(51 ; 
1 Jur. 471. >S. P,, Ii((rnson v. Jlarrtsm, 

1 Keen, 7(55 : 6 L. J.. Ch. 276. 

An annuity is given to a wife in bar of dow'er, 
wiiich annuity is to be applied for the mainten- 
ance of herself and her children. She may 
renounce the annuity, take her dow'cr, and yet 
take any other benefit given her by the will. 
Brown v. Parry, Eomilly’s Kotes of Cases, 84 ; 

2 Dick. 685, 

Examples.] — A testator, by his will (made 
in 1861), devised all his real estate and be- 
queathed his personal estate to trustees upon 
trusts for sale and conversion : and he directed 
his trustees, out of the proceeds of such sales, to 
pay his debts and funeral and testamentary 
expenses, and to invest the surplus, and out of 
the income of the investments to pay an annuity 
to his widow', and subject to such annuity to 
stand possessed of the investments upon trusts 
for the benefit of his children. The testator 
(wiio had married after the Dow’er Act came 
into operation) died entitled to freeholds and 
copyholds wiiich he had purchased. The con- 
veyances of the freeholds were not made to uses 
to bar dow'er, nor did they contain any declara- 
tion against dower. The copyholds had not been 
surrendered to the uses of his will : — Held, that 
the widow was barred of any right to dow'er 
both by s. 4 and by s. 9 of the Dower Act. 


Larey v. mil, 44 L. J., Ch. 215 ; L. E. 19 Eq. 
346:* 62 L. T. 48 ; 23 W. E. 285. 

Held, also, that she w'as deprived of any 
right to freebench by virtue of the Wills Act, 
s. 3. 11k 

A testator made various bequests in favour 
of his wife, including some property to which 
she W'as entitled in her ow'n right, and he 
also gave her an annuity, charged on specified 
real estate in lieu of dow'er and free-bench. The 
wife survived her husband, and during her life 
received the benefits given her by the will, but 
never elected w'hether to take under or against 
the will, and died intestate, leaving four next 
of kin, three of w'hom elected to take under 
the w'ill, w'hile the fourth, w'ho w'as her admi- 
nistrator, elected to take against it : — Held, 
that each of the next of kin had a separate 
right of election, that neither the election of 
the majority nor that of the heir and admini- 
strator bound the others, and that in taking the 
accounts on such election the annuity specifi- 
cally charged in lieu of dower must be brought 
into account, credit being giveu for the due 
proportion of dow'er. Fytrhe v. F ytcliv, L. E. 7 
Eq. 494 ; 19 L. T. 343. 

A w'idow' is not entitled to priority over 
other legatees in respect of an annuity be- 
queathed to her by her husband, in lieu, bar, 
and satisfaction of dow'er,” w'here the only real 
estate of the testator w'as conveyed to him with 
a declaration against dower. Bapor v. Ropor, 3 
Ch. D. 714 ; 85 L. T. 155 ; 24 W. E. 1013. 

A. sei.sed in fee, devises his houses and 
demesnes to his wife for her life, at a rent below' 
the actual value, she keeping the same in repair, 
and not aliening except to the persons in re- 
mainder ; A. devises the residue of his estate, 

I together w'ith the remainder, after the death of 
; his wife, to B. in fee ; the w'ife electing to take 
the house and the demesne under the will, can- 
not have dower thereout, but is entitled to dower 
out of the residue of the estate. Birminyliam v. 
Frrivan, 2 Sch. & Lef. 444. 

Testator gave his w'ife real and personal estate, 
in bar, «kc.. of all dow'er or thirds w'hich she can 
have or claim in or out of any part of his real 
and personal estate, or either of ihem ; he gave 
the residue to four persons, and afterw'ards, by 
codicil, directed them to dispose thereof in 
charities ; part of the residue being invested in 
real securities, goes according to the statute a.s 
undisposed of, and the w'idow' is not barred. 
Plcheriny v. Stamford QLord'), 3 Ves. 332. 
Affirmed, Id. 492. 

A husband having pow'er to jointure the wife, 
executes that pow'er by will, and dies seised of 
estates over w'hich the pow'er did not extend ; 
though the testator did not express an intention 
that the w'ife should take the jointure in bar of 
dow'er, yet she shall not take both jointure and 
dow'or, but shall make election. Fad v. Fud, 
Eomilly’s Notes of Cases, 90. 

A W'idow W'ill not be barred of her dow'er by a 
provision matle by will, unless there be a clear 
indication of the testator’s intention, or unless 
some other part of the disposition of his property 
would be defeated by the w'idow'’s taking both. 
The testator having given all his real and per- 
.sonal estate on trust, in the first place, to pay 
such provision to the wife is not itself a sufficient 
indication of such intention. Thompson y. Kelson, 
1 Cox, 447. 

Devise or bequest, unless so expressed, does not 
bar wife’s dower. Broum v. Parry, Dick. 685. 
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Rent charge devised to a wife not a bar of 
dower, unless so expressed, or the circumstances 
such as to show it must be so intended. Fearmn 
V. Pearson^ 1 Bro. C. C. 292. 

A. devises lands in trust to pay one-third of 
the rents to his wife in satisfaction of dower, 
until his son, then two years old, attains twenty- 
one. The wife receives a third of the rents 
from the trustees, and dies ; and afterwards the 
son dies during his infancy. The administra- 
tor of the wife shall have her third of the 
rents till such time as the son might have 
attained twenty -one. Coates v. Keedliam^ 2 
Vein. 65. 

Devise of residue of personal estate to his wife 
bars not her claim to dower. Ayres v. Willis. 1 
Ves. 230. 

A., by will, gave his wife a specific personal 
legacy, and devised to her a remainder for life in 
his real estate, in default of issue. This devise is 
not inconsistent with the widow^’s claim of dower, 
so as to overturn the will (as in Noys v. JA/r- 
(laurd.^ 2 Vern. 581), for the widow’' takes but a 
temporary excrescent interest, and shall not be 
excluded. So decreed, on the authority of Laio- \ 
rmee v. Lawreoce (1 Bro. P. C. 591). Incledm \ 
V, iVortheote, 3 Atk. 436. . | 

Devise of lands to a man’s wife who was en- 
titled to dowser, without saying in recompense or 
satisfaction of her dower, held to be a voluntary 
gift, and no bar of dow'er. Hit chin v. Hitehhi^ 
Pre. Ch. 133. 

Where the devise of land is in trust for sale, 
the mode of applying the proceeds does not 
affect the question, wiiether the widow’ is entitled 
to her dow’er. Mlis v. Lewis, 3 Hare, 314 ; 13 
L. J., Ch. 210; S Jur. 771. 

Where a testator by his will provides amply 
for his widowq giving her a portion of his estate 
for her life, and also an annuity charged upon 
his general estate with powders of distress and 
entry in case of non-payment, and there w^as 
also contained in the will a leasing powder for the 
trustees thereof, which overrode the entire free- 
Iiold estate, these circumstances w’ere held suffi- 
cient to indicate an intention to exclude the 
testator’s widcnv from her dow’er. Hall v. Hill, 
1 Dr. ^ War. 94 ; 1 Con. & L. 120 ; 4 Ir. Eq. 
R. 27. 

A power to lease and manage his real estate, 
given by a testator to his trustees, does not, by 
itself, raise an implication of the testator’s in- 
tention to exclude his wife from dow’er. War- 
hit rton V. Warhuriou, 2 8m. & G. 163 ; 23 L. J., 
Ch. 467 ; 18 Jur. 415 ; 2 Eq. R. 414 ; 2 W. R. 800. 

Pow'ers of or tiusts for sale created by will 
over real estate are not (as leasing powders have 
been held) inconsistent with a widow’’s right to 
dow'ei'. Bendinq v. Bendinq, 3 Kay & J. 57 ; 
26 L. J., Ch. 469; 3 Jur. (N.s‘.) 535 ; 5 W. R. 435. 

There is no such rule as that, where a testa- 
tor’s widow is entitled under his will to what 
w’ould exceed her dowser, she is thereby put to 
her electifui. I h. 

Kor is hcj* claim affected by any direction as 
to the distribution of the proceeds. Ih, 

In tw'o manors in Durham there is no custom 
or surrendering to the uses of the will but the 
tenant divests himself of the legjxl estate, and by 
surrender vests it in a trustee, wffio subscribes a 
memorandum or defeasance, that the surrender 
is to the uses of the surrenderor’s will. In this 
case, the father and maternal grandfather of the 
testator R. N. both being copyholders, had re- 
spectively caused their copyhold tenements to he 


surrendered to the other, who had subscribed the 
usual defeasance. The legal estate in both de- 
scended to the testator. But with regard to the 
tenements in the manor of H., they w’ere devised 
by the father of the testator to trustees, to the 
intent that his widow might receive an annuity 
thereout, and subject thereto to the testator R. 
i K.in fee. The widow’’ being alive at the time 
^ the testator, R. N., made his will, and died, it 
w^as held, that the copyholds in the manor of H. 
passed by his will. With respect to the tene- 
! ments which w’ere in the other manor, the tes- 
tator’s maternal grandfather, who had the bene- 
ficial interest in them, devised them unto trustees 
upon trust for the iestator R. N. : — Held, that 
there being nothing to separate the legal estate 
and equitable interest, the equitable interest had 
merged in the legal estate in the testator, and 
could not he devised by him according to the 
custom of the manor : — Held, that his widow 
was entitled to free-bench. Nicholson v. Nichol- 
son, Taml. 319. 

Where a testator, by will, made a provision 
for his wife, wdio w’as married to him before 
1834, but did not declare that the provision was 
to be in bar of dower : — Held, that the wife was 
not dow’able out of freeholds wffiich the testator 
had devised to trustees, with a discretionary 
pow’er of sale, and powder to let from year to 
year in the meantime. Taylor v. Lhilcij, 5 Jur. 
(N.s.) 701. 

A testator made a provision for his widow, 
expressly in lieu and satisfaction of any estate 
or interest to w’hich she might he entitled as his 
w’idow^, out of his real and personal estate. The 
widow’ enjoyed this provision, but in ignorance 
of her right to dow’er : — Held, that the lapse of 
sixteen years after the testator’s death had not 
affected her rights. Sofwlth v. Mauglian, 30 
Beav. 235. 

A husband, after directing liis debts to be paid 
by his executors, devised bis real and personal 
estate, subject as aforesaid, to trustees, upon 
certain trusts, being partly for the benefit of his 
widow’ : — Held, that the widow w’as deprived of 
her right to dow’er by 3 & 4 Will. 4, c. 105, s. 9. 
Rowland v. CutUhcTtson, L. R. 8 Eq. 466 ; 20 
L. T. 938 ; 17 W. R. 907. 

legacy in Satisfaction of — Abatement — 
Priority.] — A testator married after the 1st of 
January, 1834, devised all his real estate to his 
son, and bequeathed to his widow an annuity in 
satisfaction of her dow’er. At the date of his 
death he^ was seised of lands out of winch, but 
for his will, his widow’ would have been dowable. 
The personal estate being insufficient to pay all 
the legacies in full, the widow claimed, under 
s. 12^ of the Dower Act, 1833 (3 & 4 Will. 4, 
c. 105), to he paid her annuity in priority over 
the other legacies : — Held, that alienation by a 
husband in his lifetime, and alienation by his 
will, w’ere placed by s. 4 of the act on identically 
the same footing, and that the right of the widow 
to priority was not preserved by s. 12 of the act. 
Dictum in Ro})eT v. Hrper (3 Ch. D. 714), dis- 
sented from. Cireenwood, In re, Greenwood v. 
Greenwood, 61 L. J., Ch. 558 ; [18921 2 Ch. 295 ; 
67L. T.76; 40 W, R. 681. 

Evidence of Election,] — In a wnit of dower, in 
support of a ^ plea of election by- the widow to 
take an annuity secured to her by deed in lieu of 
dower, the tenant proved a receipt by the de- 
mandant, after issue joined and before trial, of 
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certain dividends mentioned in the deed : — r 
Held, that this, standing alone, was not sufficient c 
evidence , to warrant the court in holding (after t 
verdict for the demandant) that the demandant r 
had elected to take the annuity in satisfaction of 'v 
her dower. Blatter v. Slatter, 1 Scott, 82 ; 1 c 
Bing (¥.C.) 259 ; 4 L. J., G. P. 25. ' i 

Held, also, that an order made in a suit in t 
equity to which the tenant was no party, and \ 
which contained a proviso that the receipt of the 
money by the demandant should be without pre- ( 
judice to her right to dower, was admissible to c 
show quo animo she received it. Ih. t 

t 

Priority of Electing "Wife over other Lega- i 
tees.] — A widow dowable out of her husband’s i 
lands, having elected to take an annuity given 
by the will in lieu of dower, the testator’s estate 
being insufficient to pay the legacies in full, is 1 
entitled to priority over the other legatees. ( 
StaMschmtdt v. Lett, 1 Sm. A Gf. 421. t 

But not if the husband’s only real estate was - 
conveyed to him with a declaration against ’ 
dower. Boper v, JRoper. 3 Ch. D. 214 ; 35 L. T. 
155 ; 24 W. B. 1013. 

< 

c. Dower Uses. ‘ 

Conveyance to such uses as A. shall appoint, j 
and for default of appointment to him in fee, a ; 
mode used to prevent dower. MaumlreU v. 
3imin(lrdL 10 Ves. 263. 

Husband having power of appointment para- i 
mount to right of dower, in default thereof to ( 
himself for life, remainder to his right heirs, - 
if the power could have effect, yet a purchaser j 
taking a conveyance adapted to pass the in- 
terest in the estate as a limitation in fee, was ; 
held to take in that way, not by way of appoint- 
ment, and therefore subject to dower. S. 6’., 22 ; 

7 Ves. 567. And see S.' C,, 10 Yes. 246. 

A widow, married since the operation of the ; 
Dower Act, is entitled to dower out of lands con- 
veyed to her husband before the passing of that 
act (he being then married), with the ordinary 
uses to bar dower. Fnf v. KoUe, 24 L. J., Ch. 
591 ; 1 Jur. (it.S.) 767 ; 3 W. E. 599. 

And see Declaration, infra. 

d. Declaration. 

See the Dower Act, 1833, ss. 6, 7. 

When a Bar.] — A widow is not entitled to 
priority over other legatees in respect of an an- 
nuity l3equeathed to her by her husband, “in 
lieu, bar, and satisfaction of dower,” where the 
only real estate of the testator was conve3md to 
him with a declaration against dower. Bojwr v. 
Boper, 3 Ch. D. 714 ; 35 L. T. 155 ; 24 W. E. 1013. 

Dower of a woman, married after the Dower 
Act, 3 & 4 Will. 4, c. 105, out of an estate made 
subject to dower l,)}^ that statute : — Held, not to 
be excluded hj a declaration against d(3wer con- 
tained in a conve^mnce prior to the act. Fn/ v. 
Boble, 20 Beav. 598 ; 24 L. J., Ch. 591 ; 1 Jur. 
(N.s.) 767 : 3 W. R. 599. Affirmed, 7 De G. M. 

& a. 687 ; 25 L. J., Ch. 144 ; 2 Jur. (N.S.) 128 ; 

4 W. E. 145. 

In 1827 freehotls were conveyed to A, B., a 
married man, to the usual uses to bar dower, 
“to the intent that his then present or any 
future wife might not be entitled to dower.” 
In 1834 the Dower Act passed, giving dower out 
of estates thus limited (s. 2), but allowing the 


right^ to be defeated by a declaration against 
dower in the conveyance (s. 6), and providing 
that the act should not extend to any widow 
married before 1834, or give to any deed pre- 
viously executed the effect of defeating any right 
of dower. A. B. contracted a second marriage 
in 1838, ai\d died seised : — Held, that the declara- 
tion in the conveyance did not defeat the second 
wife’s right to dower out of the estate. Ih. 

In order to prevent a widow from having 
dower out of lauds purchased by her husband, a 
declaration contained in the deed of conveyance 
that she shall not he dowable is sufficient, under 
the 3 & 4 Will. 4, c. 105, s. 6, and the deed need 
not be executed by the husband. Faiideij v. 
Tiioh, 27 L. J., Ch. 28 ; 3 Jim (N.S.) 1089 ; 6 
W. E. 9. 

Dower of a woman whose marriage was since 
1 January, 1834 : — Held, following Fry v. Noble 
(supra), not excluded by the ordinary limitations 
to uses to bar dower in a conveyance before the 
4 & 5 Will. 4, c. 105. Clarke v. Frankli% 4 
Kay & J. 266 ; 6 W. E. 836. 

A general devise of real estate is a bar to the 
widow’s dower under the Dower Act, s. 4, and a 
devise in trust for sale and conversion, with a 
direction to pay an annuity out of the proceeds 
to the widow during her life is a like bar under 
s. 9. Lacey v. IIIU, 44 L. J.. Ch. 215 ; L. R. 19 
Eq. 346 ; 32 L. T. 48 ; 23 W. E. 285. 

A husband, after directing his debts to be paid 
by his executors, devised his real and personal 
estate, subject as aforesaid, to trustees upon 
certain trusts, being [)artly for the benefit of his 
I widow ; — Held, that the widow was deprived of 
her right to dower by 3 & 4 Will. 4, o. 105, s. 9. 
Boivland v. Outhbertson, L. E. 8 Eq. 466 ; 20' 
L. T. 938 ; 17 W. E. 907. 

Dower of a woman, married after 3 & 4 Will." 

4, c. 105, out of an estate made subject to dower 
by that statute, is not excluded by a declaration 
against dower contained in a conveyance prior 
to the act. Fry v. Noble, 20 Beav. 598 ; 24 L. J., 
Ch. 591; 1 Jur. (N.S.) 767 ; 3 W. R. 599. 
Affirmed on appeal, 7 De G. M. & G. 687 ; 2,5 
L, J., Ch. 144 ; 2 Jur. (N.S.) 128 ; 4 W. E. 145. 

5. P., Clarke v. Franklin, 4 Kay & J. 266 ; 6- 
W. E. 836. 

Freehench.] — Preebench can be barred by 
a mere devise without a surrender to the use of 
the will. A<ztv^yv. 77/7/, supra. 

A testator, by his will (made in 1861), devised 
all his real estate and bequeathed his personal 
estate to trustees upon trusts for sale and con- 
version ; and he directed his trustees, out of the 
proceeds of such sales, to pay his debts and 
funeral and testamentaiy expenses, and to invest 
the surplus, and out of the income of the in- 
vestments to pa}" an annuity to his widow, and 
subject to such annuity' to stand possessed of the 
investments upon trusts for the benefit of his 
children. The testator (who had married after 
the Dower Act came into operation) died entitled 
to freeholds and copyholds which he had pur- 
chased. The conveyances of the freeholds were 
not made to uses to bar dower, nor did they" con- 
tain airy declaration against dower. The co|)y-; 

, holds had not been surrendered to the uses of his 
will : — Hel<l, that the widow was l)arred of any 
right to dower both by s. 4 aiul by s. 9 of the 
Dower Act. Ih. 

Held also, that she was deprived of any right, 
to freebench by virtue of the Wills Act, a. 3., 
Ib. 
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e. Deed of Wife. 

A surrender by the wife of a copyholder with 
his consent, and after having been separately ex- 
amined to the use of a purchaser from the 
assignees of the husband who had become bank-, 
ruptjheld effectual to bar her right of freebench, 
if any such existed, by special custom, although 
at the time of such surrender the purchase not 
having been completed, the purchaser had not 
any legal estate in the premises. Wood v. Zatn- 
1 Ph. 8 ; 5 Jur. 741. 

The wife joins in a mortgage, and levies a fine 
to bar her dower, and in consideration thereof 
the husband agrees the wife shall have the equity 
of redemption in lieu of her dower, and after- 
wards he makes a second mortgage : this agree- 
ment was fraudulent as against the second mort- 
gagee, so far as to entitle the wife to the whole 
equity of redemption, but decreed she should j 
have her dower, notwithstanding the fine. DoU/i \ 
V. Colt man, 1 Yern. 294. | 

Tenant in tail, and his wfife, join in a mortgage | 
of the husbanxrs estate, by lease and release, and I 
fine : the proviso reserves the redemption to the | 
husband and wife and their heirs, »kc., but the ^ 
latter part of the deed declares the uses of the : 
fine after payment of the mortgage to the hus- i 
band and his heii’s : the husbaiuf dies : — Held, ! 
the husband was solely entitled to the estate, and i 
the wife had only a power of redemption to i 
secure her dower. Jaoluon v. Parker, Ambl. fiST. i 


simple was conveyed to the mortgagee freed and 
discharged from all equity of redemption. The 
wife of the mortgagor was joined as a party to 
the deed for the purpose of releasing her right of 
dower; but she refused to execute it, "and after her 
husband’s death she filed a bill to enforce her 
right to dower : — Held, that, as the widow had 
not executed the deed, the term was not satisfied, 
and that it protected the mortgagee against her 
claim to dower. Anderson, v. Plgnet, 42 L J 
Ch. 310 : L. Pu 8 Oh. 180 ; 27 L. T. 740 • 2]' 
W. K. loO, 

A wife, married before the Dower Act, joined, 
for the purpose of releasing her dower, with her 
husband in mortgaging his freehold estate to 
secure his debt. By the mortgage deed the 
equity of redemption was reserved to the hus- 
band : — Held, that the wife’s right to dower was 
extinguished in equity as well as at law, and that 
she had no right to redeem the estate. Da;wson 
V. Bank of ^^'l^^tella■ren, 46 L. J., Oh, 884 : 6 
Ch. D. 218 ; 37 L. T. 64 : 26 W. R. 34. 

Held, also, that, as she had pledged no estate 
recognised by a court of equity, and had under- 
taken no personal liability on behalf of her hus- 
band, she had no right ‘in the character of a 
surety for his debt to have the value of her dower 
made good after his death out of the surplus pro- 
ceeds of sale of the property which had been 
during his life sold by the mortgagee under a 
power of sale contained in the mortgage deed. II. 



A widow of an intestate, whose estate was 
being administered in chancery, being entitled to 
ilower out of his estate, joinetl with her infant 
daughter, who was the intestate’s heiress-at-law, 
in granting a lease of unopened coal mines, all 
the covenants and reservations being entered into 
between the infant and the lessee. The widow, 
who was appointed guardian of her daughter, re- 
ceived the rents and royalties from 'the coal 
mines, and paid them into court on her daughter’s 
account. 8onie time afterwards she claimed dower 
out of the coal rents and royalties -.—Held, that 
the widow’ stood in the same ‘position as a tenant 
for life of the property as to one-third : and al- 
though she had no pow’er to open mines herself, 
she had power to prevent the remainderman from 
opening tiiem, but that the effect of the lease and 
the transactions between the parties wns such as 
to jireveriT the widow’ from supporting her claim 
to dow'er. iJivken v. Hamer, 29 L. J., Ch 778 ■ 
2 L. T. 276. 

By a deed to wdiich a husband and wife were 
parties, the equity of redemption of the husband 
was conveyed in lands. The deed recited that 
the husbaiKi and wife had both agreed to join in 
it, and that the wife intended to acknowledge it 
in compliance with the 3 A 4 Will. 4, c. 74, and it 
was executed by husband and wife and acknow- 
ledged by the wife, but her name was not in- 
serted as a co-grantor, nor in the covenants for 
title :-“Held,that, notwithstanding the omission, 
the wife liad extinguished her right to dower! 
Pent w, Clai/tonf 33 D. J., Ch. .503 ; 10 Jur. 
(N.S.) 671 ; 10 L. T. 863 ; 12 W. K. 903. 

Befusal of "Wife to Join in Releasing,] A 

lessee, wlio was married in 1832, created a term 
by way of mortgage of the lands comprised 
in his lease, and subsequently acquired the fee. 
He afterwards became bankrupt. Subsequently 
by a deed made between his assignees, the mort- 
gagor and the mortgagee, in consideration of the 
release by the latter of his mortgage debt, the fee 




; ance.]— The owner in fee of certain lands died 
I intestate, leaving a widow entitled to dower 
I thereout. The heir-at-law executed a mortgage 
! of the lands to secure a sum of money advanced 
i to liim by a building society. The widow was a 
1 party to the mortgage deed, by which, “ for the 
I purpose of extinguishing her right to dower,” 
cs^’^^ded and released the lands to the mort- 
gagees, the trustees of the building society. It 
was provided by the deed that," upon repay- 
ment of the moneys secured thereby, a receipt 
^ should be endorsed thereon in the form given by 
; intent that the deed 

' should be vacated and the property comprised 
therein be revested in the person or persons for 
the time being interested in the equity of re- 
demption therein. The moneys secured by the 
deed having been repaid, and the statutory re- 
ceipt indorsed thereon : — Pleld, that the widow 
was, notwithstanding the release of her dower 
contained in the mortgage deed, entitled to have 
dower assigned to her out of the premises com- 
prised in the deed. Paicson v. Bank of Whiter 
(6 Ch. D. 218) distinguished. 3Ietk v. 
Chamberlain, 51 L. J.. Q. B. 99 ; 8 0 B D 31 ' 
46 L. T. 344 ; 80 W. K 228. ’ 

Joint Agreement to execute Settlement. I-— 

Marnage articles were executed by a tenant in 
tail in remainder and his intended wife, whereby 
he agreed to execute, when he should become en- 
titled in possession, a legal post-nuptial settle- 
ment to secure her a jointure of a specified 
amount; he subsequently became entitled in 
possession, but died without executing any such 
settlement Held, that the articles were in 
equity a bar to the wife’s right of dower. Pemw- 
^fatJter t. Pmnefather, Ir. E. 6 Eq. 171. 

f. Incontinence. 

rf f CMia.]_By the common law 

ot the Isle of Man, conhrmed by an ordinance of 



the court of tynw-ald and governor in 1687, years, were, upon the marriage of A. with B., 
a widow is entitled to dower only “ dum sola et conveyed to trustees, upon trust to pay the 
casta vixerit,” and was held to have forfeited yearly rents, issues, and profits to A. for his life, 
it by the birth and affiliation of a bastard child, so long as he should continue, solvent and able to 


Cain V. Cain^ 2 Moore, P. C. 222. 


support and maintain B., and no longer ; and 


A wife forfeits her dower under the 13 Edw. 1, from and after his death, or his becoming insol- 
c. 34, by her adultery, though it may have been vent, failing in his trade, or being unable to 
brought about by the misconduct of her husband, support the said B., then to pay the said rents 
JBostoeli V. Smith, 34 Beav. 57. And see IValker, and profits to B., for her life, for her own sole 


In re, LI. & G. t. Sugd. 326. 


and separate use, &c. Held, that this settle- 
ment did not bar B.’s right to dower out of fee 


Commission of Adultery.] — If a woman leaves simple estates acquired by A. subsequently to 
her husband of her own free will, and afterwards his marriage. Fyan v. Henry, 2 Hr. & Wal. 556. 


lives in adultery, she forfeits her claim to dower. 
Jletherington v. Graham, 3 M. &: P. 399 ; 6 Bing. 
139 ; 7 L. J. (o.s.) G. P. 253 ; 31 K. R. 361. 


Copyhold Subsequently Purchased.] — 

Covenant bv deed before marriage to settle on 


A woman forfeits her dower, under 13 Edw^ 1, his wife, if she survive, part of the real estate for 
c. 34, by adultery, without reconciliation, even her jointure, and in full recompense of all dower 


though she originally departed from her hus' 
band’s house in consequence of his cruelty 


or thirds which she can any way claim, kc., out 
of any lands, &c., of which he is or shall be 


Woodivard v. Dowse, 10 C. B. (N.s.) 722 ; 31 seised, of freehold or inheritance, she is thereby 


L. J., C. P. 70 ; 8 Jur. (N.s.) 413 ; 9 W. B. 870. barred from claiming as her freebench copyhold 

purchased afterwards. Walker v. Walker,! Yes. 

Divorce on (xround of Husband’s Mis- 54. 

conduct.] — A wife liaving obtained a decree for 

dissolution of marriage in the court for divorce Provision out of Moiety.] — By marriage 
and matrimonial causes on the ground of her articles the intended husband covenanted that in 
husband’s misconduct : — Held, by so doing to case he should die in the lifetime of his intended 
have lost her right to dower. Frampton v. wife without issue by her, she should be entitled 
Stephens, 51 L. J., Oh. 562; 21 Ch. H. 164; to one-half of what property real or personal he 
46 L. T. 617 ; 30 W. R. 726. And see col. 798. should die seised or possessed of ; and that in 


Settlement. 


Attitude of Equity.] - 


)wer. Frampton v. wife without issue by her, she should be entitled 
32 ; 21 Ch. H. 164 ; to one-half of what property real or personal he 
. And see col. 798. should die seised or possessed of ; and that in 
preference to any creditor of his, or to .any deed 
or will which he might make or execute in his 
lifetime contrary to the true intent and metaning 
Equity will execute of the articles. " There w^as no issue of the mar- 


a contract in bar of dower entered into before riage, and the husband died, leaving his wife 

marriage, by an adult woman not under dis- surviving. She is not entitled, in addition to the 

ability, where such contract is reasonable, moiety of her husband’s real and personal estate 
although by its terms the lady, being left a given to her by the articles, to dower out. of the 
widow, has no provision out of her husband’s other moiety of his real estates of inheritance, 
property^, and the provision made for her out of Hamilton w Jackson, 2 Jo. & Lat. 295 ; 8 Ir. Eq. 
her own is insufficient to support her in her rank Pv. 195. 
of life. The court, however, will see that the 

widow gets what she contracted for in lieu of Husband’s Mother Surviving Wife.] — By the 
dower. Herons, In re, FI. k K. 330. settlement made on the marriage of a female 

Equity makes no distinction between the infant, an estate was settled on the husband’s 

right of dower and other rights. The dictum in mother for life, remainder to the husband for 
Power V. Shiel (1 Moll. 296), considered. Ih. life, remainder to the wife for life, with remainder 

in bar of dower ; the settlement will not hind 
After-acquired Lands.] — An ante-nuptial set- the wife in regard the mother might (wiiich she 
tlenient recited that the intended wife was did) survive the husband. Carutliers v. Caru^ 
entitled to certain choses in action, and that the thers, 4 Bro. C. C. 500. 


intended husband being then in trade, it wms 
considered more beneficial for the parties that he 
should not for the present make any settlement 


Acceptance of Future Contingent Provision.] 

-A future contingent provision accepted by an 


of any part of his property. The choses in action | adult female upon her marriage in lieu of dower 

were then conveyed to a trustee in trust to pay is in equity a valid bar to dower. Herons, In re, 

the interest, &c., arising from them to the EL k K. 330. 
husband for life, and after his death to assign 

them to the wdfe if she should survive, but if not Contingency not Estimable.]— The bankrupt, 
to assign them to him; but in case he should previously to his marriage, entered into a bond, 
secure to her, at any time thereafter, an annuity that in case his wife should sxirvive him, 
of 250?. during her life, then in trust to assign and should, within two months after his death, 
the choses in action to him, “ such annuity to be at the costs and charges of his heirs or devisees, 
taken by the wife in lieu and bar of dower, and release her dower, his heirs or executors should, 
thirds or claim to any share of his personal within three months after his death, pay to her 
estate under the Statute of Distributions.” The 2,000?. The wife survived the bankrupt, but did 
husbaml, subsequently to the marriage, acquired, not within tw’’o months after his death release 
by purciiase, the lands of T. in fee farm, and her dowser, although she was always ready and 
(lied without having secured to the wife the willing to do so : — Held, that the bond was 
annuity of 250?. Held, that she wms entitled provable,' either under the first or the last 
to dow'er out of the linds of T. Pohinson v. of s, 56, of the 6 Geo. 4, c. 16, inasmuch as rne 
Tr/? 5 c> 2 , 13 Ir. Eq. H. 168. contingency had not happened, 

Lands, the property of A., held under leases could be set upon it. Davies, Mr 

for lives renew^able for ever, and long terms for 115. 
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Wife bound to see to Husband’s Title.] — 

Wliere an adult female before marriage agrees 
to accept in lien, of dower a rent charge, she is 
bound to see that the grantor has title to the 
lands charged therewith ; and therefore, a pur- 
chaser of other lands belonging to grantor, which 
might otherwise have been liable in case of 
failure of such security, is not entitled to see by 
title deeds that grantor has title to such charged 
lands, Slmjmm v. Gutteridge, 1 Madd. 609. 

Statute of Distributions — Share under, no 
Satisfaction.] — Settlement previous to marriage 
of the wife's fortune on herself, with a covenant 
by the husband, in consideration of the marriage, 
&;c., and for making some provision for the wife 
and her issue, to pay within three months after 
his death, 6,000/. to the trustees in trust, if the 
wife should survive him, and there being no 
issue (which was the case), to pay 1,500Z. to the 
wife, her executors, kc., and to pay the interest 
of the remaining 4,»00/, to her for life; she is 
entitled to dower, and her share under the 
Statute of Distributions is not a satisfaction or 
performance of covenant. Ckmvh v. Stratton, 4 
Yes. 391. 

Settlement During Wife’s Infancy.] —Dower 
leaned l^y settlement, previous to marriage, but 
during the infancy of the wife, of stock and 
leasehold property partly the husband's, partly 
the wife's. WdUams v. Chitty, 3 Yes. 545. 


marriage settlement, 400/., the wife’s fortune 
w^as given to the husband, and some terminable 
interest was conveyed by his father to trustees tO' 
pay the wife, if she survived, an annuity or 
jointure of 40/. ; and the husband covenanted 
that if these properties should fail or be deficient 
all the real and personal estate he should die 
seised of, &:c., should be vested in the trustees to 
raise 400/., or buy an annuity of 40/. for the 
wife : — Held, sufficient to bar her right to dower. 
KiUen V. CamphM, 10 Ir. Eq. E, 461. 

Wife a Feme Covert wheu joining in Settle- 
ment.] — The husband, previously to the mar- 
riage, gave a bond to the wife’s mother, con- 
ditioned for the settlement of land to the wife for 
life ill bar of dower, and after her decease to the 
uses of the marriage (which settlement was 
liberal and reasonable in regard to the wife’s 
fortune) ; and after the marriage, but during a 
period of disagreement and separation, the 
settlement was executed accordingly, the wife 
being made a party : this shall preclude the wife 
from her legal claim of dower, and it is no 
objection that the wife was no party to the 
bond, or was a feme covert at the time when she 
joined in the execution of the settlement ; and 
as the bond was good for the issue of the mar- 
riage, so it must be for the wife, for it cannot be 
set aside as to one party, and deemed good as to 
the other. Eatoourt v. Edcourt, 1 Cox, 20. 


f 
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Precarious provision — Custom of London.] 

—A provision previous to the marriage of a 
female infant in bar of dower, thirds, and all 
claim upon the real .and piersonal estate of the 
husband, if precarious and uncertain, as that the 
personal estate shall go according to the custom 
of London, does not bar her. Smith v. Smith, 5 
Yes. 189. 

Unsatisfied Bond.] — By a settlement made 
on the marriage of an adult female, it was 
declareil that, in consideration of the intended 
marriage and for providing a competent jointure 
and provision of maintenance for the wife and 
issue of the man-iage, the father of the husband 
had paid him 3, (t( )(.)/.. and that the husliand had 
given a bond for the payment of 2,000/. six 
months after the marriage, to be settled on 
trust.s for the benefit of himself, his wife, and the 
issue of the marriage. During the coverture, 
the husliand bouglit certain lands, which he sub- 
vse(|uenrly sold to a purchaser from whose devisees 
the defemlant purchased, with notice of the 
settlement : the husliand died without satisfying 
the bond. On a bill by the wife for dower out 
of the lands so sold : — Held, that her right was 
barred by the settlement, and that she'had no 
lieu or right to resort to the lands for the satis- 
faction of the amount due on the bond. Eyhe 
V. Itendall, 2 De G. M. k G. 209 ; 21 L. J., Ch 
905 ; 16 Jur. 939. 

Undisposed-of Estate.]— Provision by settle- 
ment in lieu, &c.. of all dower or thiriLs, which 
wife might otheiwise be entitled to of real or 
personal estate ; — Hidd, to bar her interest in 
what was not disposed of by will of husband. 
Brace v. BchIhou, <> Yes. 385. 

Provi.sio7i by marriage settlement not lield a 
purchase of all the property of wife, unless that 
is expressed or clearly imported. I’b, \ 

Annuity or Jointure Guaranteed.] — By a* 


Intention should be Expressed.]— Dower is not 
barred by settlement, unless so expressed therein. 
Charles v. And/nnes, 9 Mod. 152. 

Compensation by Creditors.] — Where settle- 
ment was made on a wife after marriage, in 
bar of dower, &c., and by wife’s waiving it the 
land would go to heir, to prejudice of creditors, 
she was decreed to have the estate for life, 
according to the settlement, but that she should 
assign it over in trust for the creditors, who 
should convey to her a third for dower. Mills 
V. Eden, 10 Mod, 487. 

Bar Limited to Settled Property.! — By a 

marriage settlement, part of the husband’s real 
estates and of the lady’s fortune was vested in 
, trustees, upon trust to pay the rents and interest 
; of^ the lands, tenements, hereditaments, and pre- 
I mises, stocks, funds, and securities to the hus- 
i btmd for life ; and, after his death, to pay the 
I wife, for her life, an annuity, to be in full for her 
' jointure, and lieu, bar, and full satisfaction of 
and lor her dower and thirds at common law, 
which she could or otherwise might have or 
claim out of, &c., “the said lands'^ tenements, 
hereditaments, and premises, stocks, funds, and 
securities whereof or whereuiito” the husband 
at any time during the said intended coverture! 
should be seised or entitled for any estate of in- 
hei itance to which dower or thirds is incident ; 
and subject thereto, and in the event which 
happeued, viz. there being an onlv child of the 
marriage, to 7,000/. for such child, in trust fur 
the husbaiKl absolutely Held, that the settle- 
ment baiTed the wife of dower and her distribu- 
tive shin-e of the real and personal estate com- 
prLsoil 11 ) the settlement, but not of dower or of 
her distributive share out of or in the other real 
aiKl personal estate of the husband. Sumhoarne 
V. Barry, 6 Ir. E. Eq. 28. 

Contingent Provision for Intended Wife 
and Issue.] — In an ante-nuptial settlement 



any provision for the intended wife in the event vision is made for a man’s wife by way of jointure, 
'.of her surviving her husband, will bar her dower, to take effect in possession immediately upon his 
if such intention, be expressed or appear clearly death, the wife is not to be entitled to claim 
from the construction of the deed. But provi- dower. See Vernon's Case^ 4 Co. Rep. 1, a. 

:sions for the wife to her separate use for life, for 

the maintenanee of herself and her children, in Jointure No Bar at Common Law.] — Though at 
.the event of the husband failing in his credit or law a jointure upon a woman of full age would 
becoming a bankrupt or insolvent, and inter alia »ot bar her of her dower, yet the statute of 27 
a proviso that the trustees should, whenever they Hen. 8,^c. 10, makes it a bar. Harvey v. Ashley^ 
might think fit or expedient, that is to say — in B Atk. 612. 


the event of the husband becoming embarrassed 
in his circumstances, or there should arise some 


Acceptance of Substituted Provision.] - 


•good and sufficient reason therefoi-, so as to render the W'te cannot have bop^ dower 

a sale consistent with, and in aid .rf, the trusts of yd ^ m heu ot dower being ac- 
the settlement, and provision for the wife and k'^yledged at aw as well as m eqmy, the only 
-the issue of the marriage, realise out of the pro- such cases must be whether the pro- 
perty of the husband a bond for 1 ,000Z.. executed ^’leged to have been given m satisfaction 

to them, and invest the proceeds for the wife to “ dower was so given or not : if the provision 
her separate use for life, lud after her death for tryi contract the question will be simply 

the issue of the marriage, provided that the whether that was part y the contract. 

•o.mmiTlt nf the bond shnnld nnh he levied after 444. And See 

V. IlfMUll, 2 De a. M. Sc G. 209. 


•aanount of the bond should not be levied after 
the husband’s death witliout the consent in 
writing of the wife ; — Held, not a bar to the 
•wife’s right to dower. O'Mjrke v. CXlhrhe. 
17 L. R., Ir. 153. 


Share under Statute of Distributions Barred.] 


Agreement by Tenant in tail for Jointure 
on Possession.] — Marriage articles were executed 
by a tenant in tail in remainder and his intended 
wife, whereV.)y he agreed to execute, when he 


— A marriage settlement made provision for ^^^^uld become entitled in possesion, a legal 
the wife out ot real and personal estate, and post-nuptial settlement to secure her a jomture 
declared that such provision was in lieu of dower specified amount. He subsequently became 


‘Or thirds : — Held, that the widow was not only 
barred of her dower, but took no interest in her 


entitled in possession, but died without execu- 
ting any such settlement : — Held, that the 


intestate' husband’s estate under the statute of articles were in equiy a bar to the wife’s ri^it 
•distributions. Thom/uvn v. Watt.^, 2 Johns. & H. dower. Ptfuniitatlinf v. Penm’Jather, Ir. K. 6 
■291 ; 31 L. J.. Ch. 44.5 ; S Jnr. IbbS.! 7(!0 : 6 L. T. ^ ‘ 


•distributions. Thompson v. Watts^ 2 Johns. & H. 
1291 : 31 L. J., Ch. 445 : 8 Jur. (n.s.) 700 : 6 L. T. 
1317 ; 10 W. R. 485. 

Custom of London — Infancy of Wife.] — 


Wife Accepting Covenant to Pay Join- 
ture.] — Adult female before marriage agreeing 


acccpt a covenaut by the husband, that his 
The widow ot a treeraan ot London lUm-red ot gecutors, or administrators shall pay the 

her customary part by an ante-nuptial settle- 1 ^ 


, , -to Tl J.. t: j-l 11 1 -1 vv aii .UlilLUlL'V LUJ. HCl LtlC, » UlUil lUllU >VUUiLl 

ment, whereby the parents ot Hie husband and equitabk iointure, and she being an execu- 

wife make a provision or her after the death ot g. instrument, purchaser of lands 

her husband, ot "ffiicli she takes the benefit. 

rndahmmi v. .^ewarh, 17 Beaw m. y., y, available fund 

The same rule applies though the wife be an - . - > 


^ ' 1 xt ~ i 1 11 or in default, bv failure of assets, unless he pro- 

■mtaut on the marriage, and the husband becomes j,. 

.a freeman atterwards. Ib, 


‘Thirds,” Meaning of.] — The word thirds” 


good ; and plaintiff' having purchased real 
estate of defendant’s husband, wdio had acquired 


is a general expression which may signify, it during coverture, the widovv was held, the 
■according to the iiitent and scope of the instrii- having not to be barred of dower 

ment in Which it is used, the interest of a widow of the land which was purchased and aliened 
in any property, personal or real, of her deceased >^1' q'sband at the time when equity would 
husband in case of his intestacy. Samhoxinie y. I'cstrain her action of dower. Adult female 
Barm Ir R 6 Eq 28 cannot contract on marriage to relinquish dower, 

' without compensation, and although she may 

Copyholds — Intention to Bar Freebench accept of an adequate jointure, both at law and 
•not so readily Presumed.]— Semble, an intention in equity equally, it must be available, accor- 
to bar freebench, which attaches only on copy- dingly, an injunction to restrain the widow from 
holds of which a husband dies seised, will not be proceeding at law to enforce her dower was 
so readily inferred froni an ante-nuptial provi- refused, Lord Chancellor declaring he had sought 
'sion as under the old law an intention to bar a principle to protect the purchaser, the widow 
•dower. WUlis\\ Willis, 34 Beav. 340 ; 34 L. J., admitting that she would have levied a fine if 
Ch. 313 ; 13 W, R, 77. asked, but could not go further tlian to limit it 

A.' bv’a settlement on his marriage with B., in pro tanto. Equity may dispense witli the form, 
‘Order to make some provision for B., in case she but cannot with the substantial requisite of a 
■should survive him, settled a copvhold estate solid satisfaction of the provision made for tiie 
upon himself for life, witli remainder to B, for Burviviiig wife, which, out of regard to her 

pfe Held, that B.’s right to freebench out of peculiar circumstances, is carried beyond the 

•othei' co|>vholds, of which A. died seised and in- analogy to any general rule touching the dis- 

■testate, was not barred by the settlement. Ib. position of contingent interests. Even at lawq 

although the wife has accepted a jointure in lieu 
■h dower, the right to dower is not extinguished, 

but exists to give effect to that 

Statutory Provision.] — By the statute of Uses would be illusory to 
(27 Heu. Yin. c, lu), ss. 6 — 9, if a competent pro- equitable jointure, 


HUSBAND 


WIFE — Bower ami Freehenclw 


was actually recelYed. Power y. Shelly 1 Moll. 
29(1. 

Purcliaser of Dower Lauds — Negligence.] — 

An injunction to restrain a widow from pro- 
ceeding at law to enforce her dower out of lands 
of inheritance yjurcliased from her husband 
during marriage refused, the purchaser having 
“ through negligence neither insisted on having 
a fine, nor used common diligence to ascertain 
and preserve evidence that a jointure had been 
settled on her ; but the widow having, in her 
answer to the original bill, admitted that her 
husband, previous to marriage, had executed an 
instrument settling an annuity of 150h on her, 
in case she survived him, together with a 
collateral bond, but of which she knew not the 
contents, restrained from proceeding to execute 
her writ of dower till after she had answered the 
amended bill.” She is not, as a condition con- 
nected with the order, entitled to a receiver, 
which would be an equitable execution ; neither 
is she entitled to her costs at law. fZ, Beat. 
'48. ■ 

Wife No Party.] — A jointure settled on a 
wife hy articles previous to marriage, but to 
which she was no partv, will not bar her dower. 
Daly V. Lynch, 3 Bro. P. G. 478. 

Eviction of Wife.] — Wife evicted of join- 
ture is, by statute 27 Hen. 8, c. 10, s. 7, entitled 
to dower only pro tanto. Oorhei't v. Corhett, 1 
Sim. & S. 612 ; 2 L. J. (o.s.) Ch. 108. Affirmed, 
5 Russ. 254 ; 7 L. J. (o.S.) Ch. 9. 

A Bar to Share under Statute of Distributions. ] 

— Jointure being made in bar of dower, or any 
claim or right by common law, or custom of the 
city, containing the words “ any law, custom, or 
usage notwithstanding,” debars the wife of her 
share under the statute of distributions. Gloter 
V. Pah% 1 Atk. 439. 

Incumbrances.] — A., on his marriage with 
C., being equitable tenant in tail of certain 
lands, conveyed, by deed of 1804, these lands 
to B., as an indemnity against incumbrances 
on other lands purchased by B. from A. ; 
ihe legal fee subsequently descended upon A., 
on the death of his father. C. then, in 1813, 
joined in a detd, by which A. conve.yed the 
estates to the use of himself, his heirs, and 
assignees habendum free from dower, and A. and 
C. levied a fine to the uses of the deed ; and A., 
Iw the same deed, charged certain lands held pur 
autre vie, with au annuity of 200^. a year for C. 
by way of jointure. A. died ; the lands charged 
with tlu^ jointure were not more than sufficient 
to pay the ] trior incumbrances. C. filed a bill 
claiming dower against all persons interested in 
the lands, except bona fide purchasers for value 
subsequent to 1813 : — Held, that the bill should 
be <lismissed witli costs as against B., but that 
the accfunit ])j*ayed for should be decreed against 
the heir of said parties claiming as volunteers 
umler A. : but tlie bill would have been dis- 
missed against them also, if previously to the 
levying the fine there had been an actual con- 
veyance of the legal fee simple for the indemnity 
pur[)Oscjs, and that the court would have no 
jurisdiction to relieve against the fine. Lloyd 
V. Lloyd, 2 Con. & L. 592“; 4 Dr. & War. 354. ‘ 

Bemble, on the legal fee descending on A., 0. 
became dowable out of the lauds. Lb. 


Lands not Comprised in Power to Join- 
ture.]— A husband having power to jointure the 
wife, executes that power by will, and dies 
seised of estates over which the power did not 
extend ; though the testator did not express an 
intention that the wife should take the jointure 
ill bar of dower, yet she shall not take both 
jointure and dower, but shall make election. 
Pud V. Past, Romilly’s Notes of Cases, 90. 

Infant.] — Widow held barred of dower 
in equity, by rent charge granted in trust 
for her by way .of jointure by marriage 
settlement, to ^^dlich her father was party,, 
although she was infant at the time of mar- 
riage, and rent charge failed by defect of 
husband’s title, and was afterwards confirmedi 
by deeds and recovery during coverture, which, 
though they proved I valid confirmation, might 
have" been \lefeated if there had been a son of 
the marriage. Corbett v. Corbett, 1 Sim. & S. 612 ; 

2 b. J. (o.k) Ch: lOS. Affirmed, 5 Russ. 254 ; T 
L. J. (O.S.) Ch. 9. 

Grant of rent charge out of particular lands 
to an infant in consideration of marriage, for 
her jointure, though grantor be afterwards 
evicted, being in equity a general agreement to- 
grant rent charge of that amount out of some 
lands, will bind iiifa,nt if her parent or guardian 
a,ssent to it. S. C., 1 Sim. &; S. 621. 

Stat. 27 Hen. 8, c. 10.] — Though, at law,, 

a jointure upon a woman of full age would not 
bar her of her dower, yet the stat. of 27 Fieri. 8,. 
c. 10, makes it a bar, and a jointure will binct 
an infant and preclude her from dower, even 
though the jointure be very inadequate. LLarvey 
; V. Ashley, 3 Atk. 612. Doubted by Lord Nortli- 
ingtoii, see Caruthers v. Caruthers, 4 Bro. C. C. 
499, 507. 

Rules as to Jointures.] The follow- 
ing points were ruled, per Northington, Ch., in this, 
case : 1st, that the statute of 27 Hen. 8, which 
introduces jointures, extends to adult women 
only, infants not being particularly named, and,, 
therefore, that notwithstanding a jointure on an 
infant, she may waive the jointure and elect to 
take dower ; secondly, that a covenant by the 
husband that his heirs, executors or adminis- 
trators shall pay to the wife an annuity for her 
life in full for her jointure, and in bar of dower^ 
without expressing that it be charged on any 
particular lands, or be secured out of lands gene- 
rally, is not a good equitable jointure within the 
statute ; thirdly, that a woman being an infant 
cannot, by any contract previous to her marriage^ 
bar herself of a distributive share of her hus- 
band’s personalty in case of his dying intestate. 
Drury v. Drury, 2 Eden, 39. Reversed on 
appeal hy the house of lords. 8. €., nom. 
Buehmjlimii (^ParV) v. Drury, 3 Bro. P. C. 492 ; 
2 Eden, 60 ; where Lord Hardwicke reviewed 
the authorities. Lord Thuiiow, however (as was 
observed by Eldon, Ch., in ABlner v. LLdrewood 
(Lord), 18 Ves. 275), said great doubts had been 
entertained as to the propriety of the decision 
of the lords, and expressed himself strongly 
in favour of Lord Northington’s opinion. The 
result of the subsequent authorities (which are 
collected, 2 Eden, 75), however, is that an infant 
cannot be hound by any article entered into 
during the minority as to her own real state, 
which nothing but her own act when of age 
can fetter or affect. 2 Bridg. 86. Bee also Drury 
y. Drury, 4 Bro. C. C. 505, n. 
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Election on Coming of Age.]— A provi- 
sion is made for a wife in articles before mar- 
riage (which marriage took place in her infancy), 
and declared to be a full satisfaction of dower, 
or any claim or right by common law, cnstom of 
the city, or any other usage, law, or custom not- 
withstanding. The wife survived the husband, 
and accepted of the terms mentioned in the 
articles. Declared that at her husband’s death 
she had her election, which she made by accept- 
ing the satisfaction for her dower. Glocer v. 
Bates ^ 1 Atk. 439. 

i. Terms. 

Satisfied Term.] — Subsequent incumbrancer 
cannot protect himself by a satisfied term against 
a prior incumbrance, unless in some sense got in 
either by an assignment, or making the trustee a 
party to the instrument, or taking possession of 
the deed creating the term, nor if he has notice 
before he pay his money ; distinction upon that 
as to the dowress upon no principle, but estab- 
lished by practice. Maundrell v. Maundrell^ 
7 Ves. 567 ; 10 Ves. 271. 

Wlieii not Available against Bowress.] — 

At law all terms are considered terms in gross, 
and therefore, without regard to purpose, prevent 
dowress from any legal benefit from recovery in 
dower, as she recovers with stay of execution 
during the term : but equity regards the purpose 
, for which the term is created and subsists ; and 
if only for the benefit of the owner of the in- 
heritance it is (tonsidered part of inheritance, 
not absolutely merged, but so attendant as to 
accompany it, and every right and interest 
growing out of it by operation or agreement ; 
not to be used, therefore, against the owner of 
the whole or any part of the inheritance ; every 
description of ownership having a use in the 
term commensurate with the interest in the 
inheritance ; when dower arises, therefore, the 
term in a proportion is as much attendant upon 
that interest as during the hnsband’s life upon 
the inheritance, and protects it against either 
heir or purchaser. S. 7 Ves. 577. See also 
8. C. on appeal, 10 Ves. 246. 

Purchase for value, without notice, is not a 
defence to a suit instituted to enforce a mere 
legal right, such as dow’er. Corry v. Cremorm^ 
12 Ir. Oh. R. 136. 

A purchaser, in 1840, obtained possession of a 
deed, creating an attendant term, but did not 
procure an assignment of the term : — Held, that 
he could not rely on this term as a bar to a claim 
for dower. I h. 

Ascertaining Lands.] — Where a widow claims 
dower merely upon a legal title, but cannot 
ascertain the lands, equity will assist her to 
find, them out, and, if her title to it is estab- 
lished, will give her the profits from the time 
her title accrued. If a dowress comes into 
equity to have a term removed which is estab- 
lished, equity will decree her an account of the 
rents and profits from the time her title accrued ; 
secus, if the term had been out of the way, an(l 
she had no need to come into equity. Bonner v. 
Borteseme, 3 Atk. 130. 

Term Protecting Purchaser.] — Defendant 
purchased a real estate of plaintitPs husband, 
and, the estate being in mortgage for a term, 
it was paid off out of purchase-money, and the 


term assigned to a trustee for the purchaser to 
attend the inheritance. vSeveral years after 
husband’s death, she brought her bill against 
defendant for an account of profits, and to be 
paid her dower. Sir T. Abney decreed dower, 
but Lord Chancellor reversed decree, and dis- 
missed bill without costs. IIIU v. Adams, 2 
Atk. 208. 

Since the case of Badti'yr y .Vandediendy (Show., 
P. C. 69), it has been a settled rule, that if pur- 
chaser have taken a term precedent to the right 
of dower, be it a satisfied one or money for it,, 
it is a bar to the wife’s dower ; but if the mort- 
gage had subsisted at the husband’s death, the 
wife might have redeemed, and been entitled to< 
dower; or if he had paid it off, and taken an 
assignment of the term to attend the inheritance,, 
and died seised, the wife would have been en- 
dowed. Ih. And see Bodmin v. Vandehendy, 

1 Vern. 3.56. 

Heir or Devisee. ] — A dowress shall have 
the benefit of a trust term against an heir or* 
devisee, but not against a purchaser. Banlis v- 
Suttm, 2 P. W. 707. 

A dowress shall have the trust of a satisfied' 
term removed against the heir-at-law. Bicdley v.. 
Budley, Pre. Ch. 241. 

Trust Terms.] — Dower allowed though there - 
was a trust term subsisting. Williams (Lady) v. 
Wray, 1 P. W. 137 ; Pre.'Ch. 151 ; 2 Vern. 378. 

Whether a dowress shall be relieved in equity 
against a term for years. 8. C., 2 Vern, 680. 

A husband was seised in fee, subject to a trust 
term to secure life annuities, and to pay him 
half the surplus rents ; — Held, that his widow 
was entitled to have her dower set out at once^. 
Sheaf V. Cave, 24 Beav. 259. 

Aid of Equity iu Removing Trust Term.]' 

— A court of equity will not assist a dowress,. 
who has had judgment at law with a cesset 
executio, in removing a trust term. Brown v. 
Gibbs, Pre. Ch. 97. 

Mortgagee.] — Husband seised in fee, mort- 
gages for years, and marries ; the mortgagee 
never enters; the wife on the death of. her 
husband shall be endowed. Hamilton v. Mohun. 
1 P. W. 121. 

A dowress may redeem a term against a mort- 
gagee, and remove it out of the way against an 
heir. SioamiooJi v. By ford, Ambl. 7. 

Wife not entitled to dower against a pur- 
chaser of the inheritance who has got an assign- 
ment of a term, originally made previous to her 
right of dower. Jb. 

Mortgagee may protect himself against a 
claim of dower by taking an assignment of an 
old mortgage, term prior to the right to dower. 
Wynn y. Williams, 5 Ves. 130. 

Outstanding Term.]~A person being seised 
of an estate of inheritance, subject to a term, 
outstanding for a purpose still unsatisfied, married 
in 1796. In 1805 he mortgaged his estate, and 
died in 1829 ; — Held, that his widow having 
obtained a judgment in dower, is relievable in 
equity against the outstanding term, and shall 
have her dower, subject to one-third of the 
charges affecting the term. IVlUmis v. Lynch, 
Hayes, 98. '■ 

Where ■ a bankrupt himself by taking an 
assignment of a mortgage terzn, prior to his 
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wife’s title of dower, could not have protected 
his estate against it, there his assignees shall 
not, for they stand in his place. Squire v. 
C 9 Tin. Abi\ 227 pi. 60. 

Bankruptcy of Husband.] — An attendant 
term having become vested in the wife of the 
owner of the inheritance, as the administratrix 
of the trustee, and her husband becoming 
bankrupt, his assignees agree to sell the estate, 
and file a bill for specific performance of the 
agreement, pending which suit the husband 
dies : — Held, that the wddow was not entitled 
to dower ; that she w^as bound to assign the 
term to the purchaser, and that he w'as bound 
to accept the title. 3Iole v. Smith, Jac. 490. 
jind see 1 Jac. & Walk, 665. 

Satisfied Terms Act, 1845.]--*A., being the 
.owner of leaseholds for a term of ninety-nine 
years, mortgaged the property to B. for the 
: term, less five days, and also to Gr. and E. for 
the term, less three daj-s. He also demised to 
,M. for the term, less ten days, in trust for G. 
and R. He then acquired the fee subject to 
the mortgages. B.’s mortgage w'as paid off to 
,Jiis executors, wiio assigned the term upon 
which it was secured to a trustee for G. and R. 
Then A. became bankrupt, and he and his 
assigns, in consideration of a release by G. and 
R. of their mortgage debt, by a deed to wdiich 
,A.’s wife was named a party, but which she 
•refused to execute, granted the fee of the 
premises to them. They sold the estate, and A. 
.died. His widow then filed a bill against the 
.purchaser to enforce her right to dower out of 
the premises. Bacon, V.-C., held that upon 
vthe release of G. and R. of the mortgage debt, 
the mortgage terms became satisfied, and were 
.extinguished b}’’ the Satisfied Terms Act, 8 & 9 
Viet. c. 112, s. 2, and thereby the inchoate right 
mf the widow to do^ver was let in. But on 
:a|:>j)eal this decision was reversed, and it was 
held that the term w^as not satisfied within 
the meaning of the act. Anderson v. Pifjnet, 
42 L. J., Ch. 810 ; L. R. 8 Ch. 180 ; 27 L. T. 
740. Reversing 19 W. R. 807. : 

A term does not become satisfied within the 
act unless the beneficial interest in the whole 
charge secured by the term, and the beneficial 
interest in the whole estate, are united and 
merged in one person. Ih. 

S. Aerears. 

limitation of Time.]— -No limitation in equity 
■to arrears of dower any more than at law, 
without special ground. Account therefore de- 
creed from husband’s death (twelve years). 
Oliver v. Eiehardson, 9 Ves. 222. And see 
.White V, 'Parnther, 1 Knapp, 179. 

3 & 4 Will. 4, c. 27, applies to a bill filed 
thirty-one years after the death of a tenant in 
tail in possession, by his widow and her present 
husband, praying for a declaration that they were 
entitled to dower out of the hereditamentsVhich 
The former liusband was, during his marriage 
with her, seised for an estate "of inheritaiiee, 
ilismi.ssed, witli costs, on the ground that dower 
is an interest in LukI, and that proceedings to 
recover it must })e commenced within twenty 
years after the right to it accrues, by virtue ol: 
the 3 &; 4 Will. 4, c. 27. 3farsJiaU v. Smith, 
34 L. J., Oh. 189 ; 10 Jur. (N.S,) 1174 ; 11 L. T. 
443; 13 W.R. 198. 


Both the 3 & 4 Will. 4, c. 27, and the general 
doctrines of the court as to lapse of time apply 
to a right to dower, Ih. 

A bill filed by a widow to raise the arrears of 
her jointure, charged upon certain lands by 
settlement. Defendant, by his answer, denied 
the husband’s power to jointure, as he had at 
the time of the settlement only an estate tail, 
which had not subsequently been barred. An 
amended bill was then filed, praying for dower 
in case plaintiff was not considered entitled to 
jointure. Defendant neither answered amended 
bill nor appeared at the hearing, and the court 
decreed plaintiff entitled to dower, and directed 
an account of the arrears : — Held, that the 
amended bill was a continuation of the original 
suit, and that in taking the account the defen- 
dant could not set up in the office the 3 4 

Will. 4, c. 27, s. 40, limiting the recovery of 
arrears of dower to a period of six years, 
although the amended bill was not filed until 
after the act came into operation (31st De- 
cember, 1833), the original bill having been filed 
previously thereto. Smith v. Wilsh, 1 Ir. Eq. 
R. 167. 

Bill for dower. The defendants in possession 
denied the title of the widow, alleging that her 
husband had not been seised of an estate of 
inheritance in the premises ; that allegation 
being founded on information as to the time 
of his death, which was believed to be correct, 
but afterwards found to be erroneous : decree 
for dower, and arrears for six years before the 
filing of the bill, but without costs. Bam ford v. 
Bamford, 5 Hare, 203. 


Account of.] — To sustain bill for account there 
must be mutual demands. The case of dower 
stands on its own specialities ; so the case of a 
steward, &c. Bimuiddie v, Bailey, 6 Ves. 141. 

Question, whether widow is entitled to arrears 
of dower from the death of her husband, or 
only from her claim, cannot be decided on 
a writ of dower. Account would be decreed 
upon a bill on a mere right of entry, if the 
defendant admitted the title and receipt of the 
rents and profits, hlundy v. hlundy, 2 Ves. J. 

Future Profits.] — Court, in taking gene- 
ral accounts, making an allowance to widow for 
arrears of dower, will not put her to a fresh 
suit for future profits, but will decree them. 
Graham v. Graham, 1 Ves. 262. 

Ascertaining Lands.] — Where a widow 

claims dower merel}^ upon a legal title, but can- 
not ascertain the lands, equity will assist her to 
find them out ; and, if her title to it is esta- 
blished, will give her the profits from the time 
her^ title accrued. If a dowress comes into 
equity to have a term removed, which is satisfied, 
equity will decree her an account of the rents 
and, profits from the time her title accrued. 
Seciis, if the term had been out of the way, and 
j she had no need to come into equity. Bovmer v. 

I Fortescur, 3 Atk. 180. And see Gnrtis v. Curtis, 

I 2 Bro. C. C. 620; Wild v. Wills, Dick. 3. 
j S. R., Ileyott v. Megoft, id. 794. 

Mesne Profits.] — Bill for mesne profits by a 
woman who recovered in tlower dismissed ; for, 
where the husljand dies seised, there shall be no 
j mesne profits until demand, per Statute of 
i Merton. Beher v. Ilmter, Bimb. 67. 
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Interest.] — The court will not give interest 
on the arrears of an annuity, secured “by a bond 
which had been taken in satisfaction of dower. 
Tew V. Winterton (EarV), 3 Bro. C. C. 489. 
A?id sec 1 Yes. J. 451. S. P., Knlqht v. Macdmn^ 
3 Bro. C. C. 496. 


bankruptcy upon estates purchased with the 
partnership fund, but conveyed to one partner 
under a specific agreement that the estates should 
be his, and he should be debtor for the money. 
Smith V. Smith. 5 Yes. 189. 



Death of Widow.] — "lire claim to dower is 
extinct on the death of the widow. White v. 
Pariithei\ 1 Knapp, 179. 


4. Dowress’ Right against other Claims. 

Intestate’s Estate— Widow’s Charge — Prior- 
ity.] — The proportionate part of the widow’s 
charge for 500Z. to be borne by the real estate of 
an. intestate under the Intestate’s Estates Act, 
1890, has priority over her right to dower. Char^ 
rihre.^ In /t, Buret v. Oharriere, 65 L. J,, Ch. 
460 ; [1896] 1 Ch. 912 ; 74 L. T. 650 ; 44 W. R. 
539. 

Right to Redeem Mortgage.] — A dowress has 
a right to redeem a mortgage, and hold over till 
satisfied. Palmes v. Banhy, Pre. Ch. 137. 

Legacy in Snhstitntion— No Abatement.] — lY. 

gives, by will, his wife an annuity of lUOh for 
life, and 5007., which, together ’witii the annuity, 
he declares to be in full for her dower, or thirds, 
out of his real and personal estate ; on deficiency 
of assets : — Held, the wife should not abate in 
proportion with the other legatees. Bavnihill 
V. Fletcher, Ambl. 244. See also Heath v. Bendy, 
1 Russ. 543 ; 5 L. J. (O.S.) Ch. 59. 


Mortgagee of Husband.] — Under the 3 & 4 [ 

Will. 4, c. 105, a wudow has no right, as against i 

the heir-at-law of her deceased husband, to be 
indemnified in respect of a mortgage created by ' 

the deceased. Jones v. Jones, 4 Kay & J. 361. | 

^Therefore, where in a c.ase of that description 1 

the mortgaged property had been sold by order of * 

the court, in a suit for administration of an in- j 

testate’s estate : — tield, as between his widow and i 

his heir, that the right of the widow to dower I 

w^as limited to one-third of the income of the 
clear surplus of the proceeds of the sale, after I 

deducting what w'as due upon the mortgage. Ih. I 

Creditors’ Eights prevail over, under 3 & 4 WilL f 

4, c. 104.] — By the 3 and 4 Will. 4, c. 104, free- 
holds and copyholds of a deceased are assets for ■ I 

the payments of his debts, and by the 3 & 4 WilL I 

4, c. 105, s. 5, all debts to which the land of a ; 

deceased are subject, are “ valid and effectual as I 

against the right of his widow-, to dower ” : — j 

Held, nevertheless, that the widow-'s right to \ 

dowser or freebench has still priority over mere - \ 

creditors of a deceased. Spt/er v. Ilqatt, 20 Beav. 1 

621 ; 1 Jur. (N.S.) 315 ; 3 W. R. 294. j 

1 

Emblements.] — Dow'er is an excrescence or | 

continuance of the husband’s estate, wdiich join- j 

ture is not ; therefore a down-ess shall have em- ! 

bleinents, but not a jointress, Fisher v. Forbes^ 5 

9 Yin. 373 pi. 82. ! 


Priority over other Legatees.] — A leg.acy 

to a widow in lieu of dower or thirds, at common 
law or by custom, has no priority over other lega- 
cies, wdiere the testator leaves no real esta-te. 
Acey y. Slm^^son, 5 Beav. 35. 

A w^idow is not entitled to priority over other 
legatees in respect of an annuity bequeathed to 
her by her husband “ in lieu, bar, and satisfaction 
of dowser,” where the only i-eal estate of the tes- 
j tator was conveyed to him with a declaration 

against dowser. P iper v. Roper, 3 Ch. D. 714 ; 
35 L. T. 155 ; 24 W. R. 1013. 

A widow dowable out of her husband’s lands 
having elected to take an annuity given, by the 
will in lieu of dower, the testator’s estate being 
insufficient to pay the legacies in full : — Held, 
entitled to priority over the other legatees. 
Stalsehmidt v. Lett, 1 8m. & G. 421. 

Sequestration.] — After a decree for a personal 
duty, a sequestration issues, and then the defen- 
dant marries and dies ; if the sequestration shall 
take place of the wife’s dower. Quaere. Bardett 
V. Rochley, 1 Yern. 118. 

Assignment — Right to Dower — Whether 
passed.] — An assiguiiient of ‘‘all and singular 
the legacies, d(9jts, moneys, estate, and effects 
wdiathoevcr and wheresoever, and of wdiat nature 
or kind soever, of or to which J. PL in right of 
his w^ife or otherwdse wais possessed,” will not 
pass a claim of the assignor’s wife to dowx'r out 
of the estates of her former husbaml. Broion v., 
Meredith, 2 Keen, 527 ; 6 L. J., Ch. 361. 

Assignees in Bankruptcy.]— Dower established 
against assignees uiulcr a joint commission of 


5. Proceedings foe Recovery. 

Dowser may be demanded by another person on 
behalf of the widow’ ; and a demand in tiie pre- 
sence of witnesses is not necessary. Watson v. 

Whitson, 10 C. B. 3 ; 20 L. J., C. P. 25. 

Husband must have Died Seised.] — To entitle a 
widow’ to damages in dow’er, it must be alleged 
and proved that the husband died seised of an 
estate of inheritance. Jonesw Jones, 2 Tyr. 531 ; 

2 C. & J. 601. 

Ascertaining Lands.] — Where a widow claims 
dower merely upon a legal title, but cannot 
ascertain the lands, equity will assist her to fin<l 
them out, and if her title to it is established, will 
give her the profits from the time her title 
accrued. If a dow’ress conies into equity to have 
a term removed w^hich is satisfied, equity w’ill 
decree her an account of rents and profits from 
the time her title accrued ; secus, if the term had 
been out of the w’ay, and she had no need to come 
into equity. Bormer v. Fort esc ne, 3 Atk. 130. 

A widow filed a bill for dow’er against alienees 
of her husband. In order to make out her title 
to dower, she wnis obliged to give in evidence a 
deed by wiiich the estate had been conveyed to 
the person from wiiom her husband claimed. j 

This deed contained a recital, that the legal estate | 

w’as outstanding in trustees, bhe also gave in 
evidence certain orders of the court of chancery, 
to show that such recital W5as mistaken : — Held, 
that she wras entitled to a reference to ascertain 
the lands of which shew’as dowmble. Kernaqhan 
V. M^Hally, 11 Tr. Ch. R. 52. 
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. Kumber* of Acres Claimed need not be 

Specified.]— In a writ and count in dower, the 
exact number of acres of land in respect of which 
dower is demanded is not material ; in onler 
therefore to sustain a plea alleging that the tene- 
ments mentioned in the count were subject to an 
outstanding term, it is sufficient for the tenant to 
show that all the lands held by him in the 
parishes named in the count are subject to the ' 
term. Garmrd v. Tuok, 8 C. B. 231*; 18 L. J., 
C. P. 338 ; 13 Jur. 871. 

Separate Account — Incumbrances,] — A sepa- 
rate report directed of what was due to adowross, 
without entangling her in a general account of 
incumbrances. Hcdmton v. Berltelexj^ Ridgw. 
253, 

Remedy at Law or Equity.] — A. dies seised of 
land, which descend upon B. and C. in copar- 
cenary. B., before receipt of rent, or partition 
made, dies ; his widow' brings a bill to have 
dow’er assigned, suggesting that C. had ail the 
title-deeds ; upon dcniurrer. resolved, tliat this 
court w’ill relieve in such case. The demurrer 
overruled. J/c/n* v. Bladi, Forrest, 12i). 

Demurrer to bill for dower overruled, though 
it stated no impediment to succeeding at law. 
Mumhj V. I Bro. C. C. 21)1." A-yxd .'tea 

2 Ves. J. 122 ; and Wallis v. Birrard, 3 Ch. 
Rep. 161. 

Inspection of Husband’s Conveyance to Pur- 
chaser.] — A demandant in dower is not entitled 
to inspection of the deed under w'hich the pro- 
perty out of W'hich she claims to be endowed was 
conveyed aw'aybyher husband, as against a bona 
fide pnrehaser f(^r value w'itliout notice of the 
niarringe, the balance of authorities being as- 
sumed to be in favour of the position that a bill 
for discovery in equity could not be sustained in 
such a case. Gtmixn v, Parrott. 3 C. B. (N.s.)47 ; 
26 L. J., C. P. 279 ; 3 Jur. (X.s.) 1150 ; 5 W. R. 
882. 

Wife living in Adultery.]— A plea in bar to a 
WTit of dmverunde nihil habet alleging that the 
•wife, (.luring her coverture, voluntarily left her 
lul^balld, and without his consent Hved awmy 
from him in adultery with C., is sufficient, with- 
out alleging that she lived with C. willingly, and 
that she had been convicted of adultery. 
JIatheruuito)i v. Graham, 3 M. A P. 391) ; 6 Bin**’ 
139 ; 7 L. J. (O..S.) C. P. 253 ; 31 R. R. 361. 


Stormont 


13 L. T. 


assiii’nment. 

533. 


Title not admitted.] — AVhere a dow'er suit w'as , 
not occasioned by any difficulty as to the assign- 
ment or mode of payment of the dower, but 
solely by the defeiulant not having admitted the 
title till ho put in his answ'er to her bill, she was 
allow'ed her costs up to the hearing. Harris v. 
Harrl't, 7 L. T. 411 ; 11 W. R. 62. 

Vexatious Resistance.] — Though by analogy to 
rule of law', costs do laat follow decree of dower 
merely, yet where there is a vexatious resistance 
they are given. Wom/an v. Iiyde}\ 1 Ves. k B. 
20. S. P. Luaa.s v. Calcraft^ 1 Bro. C. C. 134 ; 
Dick. 594. 

Costs Allowed.] — Costs allowed to a wddow, in 
a suit tor dow'er, her right thereto being con- 
tested by the party to w’hom the estate has been 
sold bv the heir-at-law. Pry v, Hoble, 20 Beav. 
598 : 24 L. J., CTi. 591 ; 1 Jur. (N.S.) 767 ; 3 W. R. 
599. Affirmed, 25 L. J., Cii. 144 ; 2 Jur. (K.S.) 

I 144 ; 4 W. R. 145. 

Lapse of Time.] — Where the widow’s right to 
sue for her dow'er was barred by lapse of time, 
her bill w'as dismissed with costs. Marshall v. 
Smith, 34 L. J., Ch. 189 ; 10 Jur. (N.S.) 1174 ; 11 
L. T. 443 ; 13 W. R. 198. 


VII r. PIX-MONEY. 

1. Ix General. 

Must be used for Dress.] — There is annexed to 
wife's pin-money an implied duty of applying it 
tow'ards her personal dress, decoration, and 
ornament. Jodrell v. Jodrell, 9 Beav. 45 ; 15 
L. J., Ch. 17; 9 Jur. 1022. 

Disposal of as Separate Estate,] — A wife may 
dispose of pin-moneyas separate estate. Ilerhart 
V. Harhert, MUlas v. 1 Eq. Abr. 66. 

Subject to Property Tax.] — Pin-money w'as 
subject to property-tax, though not to deduction 
for alimony, as it is clear of maintenance. Ball 
V. Co'utH, 1 Ves. k B. 292. 

Suit for Alimony.] — In a suit for alimony, 
separate maintenance or pin-money is not a good 
plea. Colmar \\ Colmar, 'Mo^.V2l. 


Lapse of Time.]-A wiOow’s ri-ht to sue in ,, settlemonte where 

equity for dower will be barreil, wliore whe has li ° 'P‘1 " ‘fe are living together, ap 

not for upwards of thirtv vears taken any pro- contempt, it is not the 

ceedings,t.ithcr at law or in equity?to iurveit «« «« wife to her 

assigned to her. ManhiU v . Sm-UpUh i CU ‘’‘‘1 '“rate use by way of pm-money, unless the 
ItSil '; 10 Jur. (N.S.) 117-1: 11 L T 443 • I'Hv' I’^el'erty be a large one ; such a provision refused 
Tj i()H J ' • where the sum to be settled was under 1,400?. 


6, Costs. 

Ho Costs.] — No costs to plaintiff in a w'rit of 
dower. Mundy v. Mundy, 4 Bro. C. C. 294 • 2 
■Ves. J. 128. 

Tiioiigh in an ordinary suit for dower no costs 
will be allow'cd, yet where a dcJemlaut set up an 
as.signnient wdiich iic failed to jirove, and w'ont 
into evidence as to improvements made bv him ! 
in the pn;»perty after the plaintiff beearue en- 
titled to <low'er, he was orderetl to pay .so much of j 
the costs of the suit as were occasfonetl by his j 
entering into such evidence, and setting up the ! 


7/arjjnr v. Ball, 8 Ir. Eq. R. 404 ; 2 Jo. <& Lat. 
599. 

2. Arrears. , 

Ho Account beyond a Year,]— -No account of 
arrears of piii-iuoaey bey<3nd a year. A.^‘toa v. 
A,s’ton, 1 Ves. 267. 

Account- of w'ife's pin-monev, never carried 
back beyond the year. Feueoal v. Mtmli, 2 A'es. 
190. And see Totr/tshend v. Windham, 2A''^es. 1 ; 
and IJotmrd v. lynjlH, 5 Him. 330 ; 8 Bli. CN.S.) 
224 ; 2 Cl, A F. 634. ^ ^ 

Recovery of Arrears where assigned for Value.] 
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— The rule that after the lYife’s death no arrears 
of pin-money are recoverable does not apply 
where either the wife has parted' with her right 
to the personal enjoyment of the pin-money, or 
the husband has, been deprived of the enjoyment 
of the estate on which the }:)in-money is charged. 
Assignees for value are therefore " entitled to 
resort to arrears of pin-rnoney. Tuffncll v. 
■O' Bo nog hue ^ [1897] 1 Ir.il. 860. 


wife reappointed the receiver in her cause : — 
Held, that the presumption of release, or pay- 
ment of arrears of pin-money, did not atise, and 
that the wife was entitled to the arrears due at 
the date of the consent order, and the subsequent 
gales. Edgeworth v. Ed(few>rth^ 16 Ir. Ch. it. 
848. 

Principles of the court as to the arrears of 
pin-money. II). 


Wife accepting Less.]— A. had 300/. per annum 
pin-money ; the husband, for several years before i 
his death, paid her 200Z. only, but promised her i 
she should have the whole at last. Declared, | 
that, if the wife accepts less, or lets her husband i 
receive what she ought to receive to her separate | 
use, it implies a consent in her to submit to such j 
a method. But where the pin-money is paid to ■ 
her eo nomine, her agreement with the husband i 
relating to her separate estate, amounts not to a I 
new agreement, and his promising she should | 
have it at last is an undertaking to pay the ■ 
arrears. Rldovt v. Lewi.s^ 1 Atk. 269 ; 2 Atk. 
104. 

Where the wife for several years acquiesced in 
her husbaiurs receipt of her pin-money, and 
there WAS no evidence to sustain a contract or 
promise to pay it, or of continued claim of it : — 
Held, that the master had properly allow’ed only 
one year’s amount. Thrujjp y. liar in an, 'd Myl. 
«& K. 518. 

Husband finding Clothes.] — Where pin-money 
is secured to the wife, and the husband finds her 
ill clothes and necessaries, this is a bar as to any 
arrears of pin-money incurred during such time. 
Eowler v. Fowler, 8 P. W. 855. And see Arthur 

Arthur, 11 Ir. Eq. R. 511; Fosoy. Fosr,lo \ 
Ir. Oh. R. 215. 

Husband, on marriage settlement, settled lOOZ. 
per annum pin-money, intrust for wife for her 
separate use, wliich becomes in arrear, and then 
the husband, by will, gives the wife a legacy of 
500Z. ; after which there is a futher arrear of the 
pin-money, and then the husband dies. This 
legacy, being greater than the debt, decreed even 
in the case of the w\ife to be a satisfaction of the 
arrears of pin-money due before the making of 
the wall. Ih. 

Annual sum secured for the wife’s pin-money, 
•for her apparel and expenses ; if they cohabit 
together and the husband maintain her, the 
arrears of pin-monev are not recoverable. 'Hioma.s 
V. Bennet, 2 P. W. 841. 

Arrears charged on Trust Estate.] — Term 
raised to pay 200Z. per aimiiin pin-mouey to the 
wife, with covenants from the husband for 
payment of it. A year's arrear at the husband's 
death held such a debt as should be charged on 
Ids trust estate, settled for payment of his debts. 
Offleg Y. Offieg, Pre. Ch. 26. And see War no eh 
'(^Cov nte.s>‘') V. Adtcard.s\ 1 Eq. Abr. 140 ; Cornwall 
V. Moiuitagne (AbrZ), id. 66. 

Presumption of Release.]— \ receiver was 
obtained by a married woman over her hiisband,'s 
estate for the aiTcars of an annuity settled to 
her separate use. By an order made witli her 
consent, the receiver was tliscUarged, wnthout 
prejudice to her }>roceeding as she might be 
udviseil for the arrear then tieclarctl to be due, 
or the accruing gales, and the husband w'ent into 
possession. A creditor, sabse<^ucnt to the consent 
order, obtained an order for a receiver and the 


TX. PARAPHERKALIA. 

Jewels.]— Old family jewels do not constitute 
paraphernalia. Jervoiae Y.Jervoise, ITBeav. 566 ; 
28 L. J., Ch. 708 ; 2 VV. R. 9. 

Pearl ornaments presented to a married 
w’oman by a third part}- held to be part of her 
paraphernalia. Jh. 

So likewise brilliant bracelets bought by the 
husband and given to the wife, though worn 
with the family jewels, constitute part of her 
paraphernalia. If). 

A husband who was entitled to famih^ jewels 
and diamonds bequeathed to his wife all “ his ” 
jewels for life, and afterwards as heirlooms : — 
Held, that this bequest did not include pearl orna- 
ments presented to her, or brilliant bracelets 
bought by the husband and given to the wdfe, 
and worn w'ith the family jewels, so as to put the 
wife to her election. Ih. 

Diamonds given by the husband’s father tO' 
his son’s wife on manaage are a gift to her 
separate use, and she is entitled to them. So is 
a gift by a stranger to the wife. So are trinkets 
given to her by her husband : but where given 
expressly to be worn as ornaments they are to 
be deemed as ; paraphernalia, and the husband 
may alien them, though, if considered as a gift, 
the wife may dispose of them contrary to the 
husband’s intention. Graham v. Londonderrg 
iLord^, 3 Atk. 898. 

Pledge by Husband.]— If a husband pledges 
his wife’s paraphernalia, and leaves a sufficient 
personal estate, it shall be liable to redeem the 
pledge. In the present case Lady D.’s diamond 
necklace was sold, and an account of the value 
was decreed to her. Ih. 

Gifts of Jewellery by Husband to Wife.]— 

Gifts of jewellery made by husband to wife on 
occasions such as Christmas-day or on lier birth- 
days, or in order to settle differences ttiat had 
arisen between tliem, are not })araphernalia, 
unless it can be shown that the husband intended 
to impress the character of paraphernalia upon 
them. The Married Women’s Property Act, 
1882, does not atfect a gift of paraphernalia. 
Vau.dttirt, In re. Brown, Er. parte ([1898] 1 Q. 
B. 181), distiriguishetl. Ta.sher v. 7h.vZ}^7*, 64 L, J., 
P. 86 ; [1895] P. I ; 11 R.619 ; 71 L, T.779 ; 48 
W. R. 255. 

Disposal by Will by Husband.] — Wife was en- 
titled, ns her paraphernalia, to jewels, which the 
husband had disposed of by will to lus executor, 
and of which the wife was possessed in the hns- 
bn lid’s lifetime, bought partly with her own and 
partly with his money. Xorthog v. X'orthey, 2 
Atk. 77 ; 9 Mod. 270. 

A wife, with respect to paraphernalia, has been 
consiilered as a creditor, and having a lieu upon 
real estate. Ih* 

And the value of the jewels makes no altera- 
tion. Ik 
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A wife has been admitted creditor to the value and after her lunacy, the hus])and made his will 
f giving her the use of his plate, furniture liner/ 

ot clebts. jewels, and household' effects, including the- 

T> . , ^ . jewels and effects “which belonged to her before- 

rossession by Husband.] — The husband’s pos- her marriage,” and which he “had assumed bv 
session ot jewels - makes no alteration where the marital right” during her life, upon the death off 

wire has worn them as ornaments whenever she the lunatic, who* survived her husband the ennrf 
was dressed. Th at -,.-4. ^ wuxu 


---- — , . * . V.VV tiic uuuru 

” next-of-kin of tlie hu&band were*. 

ilie wife IS not barred of her paraphernalia by entitled to such of the articles as did not 
a devise ot the use of all household goods, furni- consist of paraphernalia as their pimiertv biif 
ture, plate, jewels, linen, &c., for life. Marshall as to such as formed paraphernalia, the" next- 
V. Blew, 2 Atk. 217. of-kin of the wife were entitled to elect whether- 

buch a bequest entitles her to use the goods they wmuld take them or the benefits tdven bv 
anywhere, or evp to let them out to hire. II. the will. Hewson, In re, 23 L. J., Ch. 256—1 T f 
Husband devises wife’s jewels to wife for life, 

remainder to his son the wife makes no election Exhaustion of Personal Estate.] Where* 

or claim to have the jewels as her paraphernalia, the personal estate has been exhausted to nav 
her administrator cannot make this claim, specialty creditors, the wddow shall stand in/i 
Clargcs v. Alhejnarle, 2 \'ern. 247 ; Hel. Ch. their place for her paraphernalia, upon the real 
. • assets of the heir; yet, though paraphernalia. 

Jewels bouglit out of Pin-money.]— Jewels and shall not so to^ldisf 


. • assets ot the heir; yet, though paraphernalia. 

Jewels out of Pin-money.]— Jewels and shall not go^ to satisfy^iegaoS!^^?S;fXm'v*‘ ft 

chamber-plate bought out of pin-money allowed iet, 3 Atk. 369. So where there is a trust estate 
or charged with the payment of debts. Indedony 

lit. Ch. 2t>. At/rtAcote, 3 Atk. 438. 

_ Agreement in Bar of.]— A woman, on her mar- Wife barred by Aute-nnptial Agreement,!— 

uage, a.^ees to have no part of her husband’s A wife who, by articles before marrian-e is bv 

express words -Lrred of everything she’cordd 
personal estate.by 

. IJT,. L IK imety, . \ ein. 8.3. the common law, custom of London, or otherwise 

Husband’s Bebts, liabUity to.]-Where bus- ^ ^o paraphernalia. Bead v. Snea,2. 
hand s personal estate is not sufficient to pay his 
debts, wife cannot set up any claim to jewels, 

rings, pictures, dressing plate, and other trinkets GRANTS AND GIFTS TO AND. 

given her before marriage. Ilidout y. Plymouth BETWEEN HUSBAND AND WIFE 
{EuM), 2 Atk. 104. 

Where a man's real and personal estate are Husband and Wife. 

of his TJuity of Person.]— A. purchases copyhold’ 
insufficient, his estate, and takes the surreiider to himself and' 
vifts levels and paraphernalia should be sold his wife and daughter, and their heirs The 

husband and wif/^ (as one person) take 1 

Onc'dii hHipifrS' ^ entireties, and the daughter the 

One <iies, indebted by covenant more than all other moietv. Pack v. A'/u/reiv 2 Vern F'^O • 
his personal assets can pay, and leaving real Pre. Ch. 1. " vein., i.U „ 

X^m-dhf irrt-i^^ her^para- Bequest of the income of a fund “equally 

Ch. 295 ri n AVc7», Pie. and not one-third. Mavehant CW/yy, 31 Beav., 

bamWiTiudeS '/legacies given to A., B. aud C., and the wife 

let her in on other funds if nnv '7'^’ ot C., equally to be divided amongst them. C.. 

1 Vern. 233. 

Charge on Real Esfatp Prinri+xr -i a ^ Captain A., his wife and children.- 

estate eharcred with navment of dol^« * ^ There were two children : — Held, that each chili 

the sum of 700L unto and, 

of husband’s debts ehar^^ed oia real * W. L., inequak 

SlrS3T£««“' *, 

moiety to W. L., although the will, in an other 

^ Next-of-Km.]-5Vhere a lady was possessed of 

i«jpttoA., hisWeaMl iiiiUren. There, 


' • 



fourth share. Atelmon Atchewn^ 11 Beav. 
485. See Bias v. Bo Llxera. 5 App. Cas. 135, 
136. 

Married Women’s Property Act, 1882.]— 

The nile of construction whereby, under a gift to 
a husband and wife and a third person, the hus- 
band and wife take only one moiety between 
them, has not been altered by the Married 
Women’s Property Act, 1882. A testator by his 
will made in 1887, directed that a share of his 
residuary estate should be divided between his 
“ sister M. B., D. B., her husband, and H. B., her 
step-daughter, in ecpial parts.” M. B. and 1). B. 
were married previously to the commencement 
of the Married W^oinen’s Property Act, 1>82 : — 
Held, that M. B. and D. B. each took one-fourth, 
and H. B. one-half of the share, the one-fourth 
of M. B. being her separate property according 
to the act. Irt re, Jupjj v. JBueliioell. 57 

L. J., Ch. 774 : 39 Ch. D. 148 ; 59 L. T. 129 36 

W. E. 712. ' 

A testatrix, by her will, dated in 1880, gave her 
residuary personal estate “to C. J. M., and J. H. 
and E. his wife,” to and for their own use and 
benefit absolutely, and appointed C. J. M., and 
J. H. and E. H. his wife, her executors. The 
testatrix died in 1888, after the commencement 
of the Married Women’s Property Act, 1882. 
J. H. and E. PI. were married in 1864 : — Held, 
that as the will was made before the Married 
Wh'mieii’s Property Act came into operation, it 
must be construed in accordance witli the law 
at that time, and that the three residuary j 
legatees were entitled to the personal estate as ] 
joint tenants, C. J. M. taking one moiety, and 
J. H. and E. H., his wife, taking the other I 
moiety between them, J. H. in his own right, 
and his wife for her separate use. Maroh^ In re, 
Manclor v. Ilarris, 54 L. J., Ch. 143 : 27 Ch. D. 
166 ; 51 L. T. 380 32 W. 11. 241— C. A. 

How the court would have construed the gift 
if the will had been made after the Married 
Women’s Property Act, 1882, came into opera- 
tion, quiere. Ih. 

Gift Construed as Separate.] — The testatrix 
gave the residue of her real and personal estate 
equally between her brother, her sister, and her 
“ nephew W., and E. his wife ” (E. being the 
niece of the testatrix) : — Held, that the husband 
and wife took one share each, and not merely one 
share between them. Warrington v. Warrington, 
2 Hare, 54 ; 6 Jur. 872. 

A testator gave his residue to A. and B. his 
wife, C. the wife of X., D. the wufe of Y., E,, P’. 
and G-. his wife : — Held, that the residue was 
divisible into sevenths, A. and B. his wife, and 
P". and G, his wife, taking separately. Warring- 
ton V. WarrmgUm (2 Hare, 54) followed. Jnpp, 
In re (39 Ch.' D. 148), commented on. Bixon, 
In re, Byram v. Tull, 42 Ch. D. 306 ; 61 L. T. 
718 ; 38 W. R. 91. 

— — Nephews and Nieces— Class— Shares.] — 

Testator gave to S. and his wife, whom he called 
his nephew and niece, memorial rings. He also 
gave to each of certain other “ nei>hews and 
nieces,” naming them, a legacy of nineteen 
guineas. Pie gave his residuary estate in trust 
for all and every his nephews and nieces living 
at iiis death, to he equally divided between 
them, “including my nephews ami nieces to 
whom 1 have given legacies as aforesaid.” S. 
and some of the others named were nephews and 


nieces of the testator’s wife. .The wife of S. was. 
not the niece of the testator or of his wife. The; 
court, holding on the construction of the will. 
that S. and his wife took as nephew and niece; 
in the gift to the class, held, further, that they 
tot)k each a share. Gm, In re, Smitit v. Gue, 61 
L. J., Ch. 510 ; 40 W. R. 553. Affirmed, 67 L. T.. 
823— C. A. 

2. By Husband to Wib'e and Wife to 
Husband. 

a. By Husband to Wife. 

Gift must be clear and irrevocable. ] — A gift may- 
be made by a husband to his wife, which, though 
bad in law, will be supported in equity. Though 
the property does not pass at law, yet, in equity a. 
husband, being the legal owner, may become a. 
trustee for his wife, and if by clear and irrevoc- 
able acts he has made himself a trustee, the gift: 
to his wife will he conclusive. Meim v. Moioa, 1,5. 
Beav. 529. 

To constitute a gift between husband and wife; 
there must either be a clear irrevocable gift to a- 
trustee for the wdfe or some clear and distinct 
act of the husband, by which he divested himself 
of his property and engaged to hold it as a. 
trustee for the separate use of his wife. If a. 
man were to deposit money with bankers direct- 
ing them to hold it for his wife, that wmulcl 
; probably be sufficient. Ih, 

A farmer’s wife, w’ith his knowledge and 
sanction, deposited the produce of the surplus, 
butter, eggs, and poultry with a firm in her owru 
name, and he called it “ her money.” On his'. 
death-bed he gave his executor directions to» 
remove the money, and do the best he could with 
it for his wife : — Held, that the evidence was not. 
sufficient to establish a gift between them, and 
that the husband had neither made the firm nor- 
himself trustees for his wife. Ih, 

Must be evidenced beyond Suspicion.] — A 

gift by a husband to his wife, either as a donatio^ 
mortis causa, or as a donatio inter vivos to her 
separate use, must be established by e vidence be- 
yond suspicion ; a claim of that nature negativecL 
A defendant by her answer having claimed a gift 
from her husband as an absolute donatio inter- 
vivos to her separate use, whether evidence cam 
be received to establish it as a donatio mortis-, 
causa, quaere. W alter v. Hodge, 2 Bwanst. 92 ; 1 
Wils. 445. And see McLean v. Lonqlands, 5 Ves« 
71. 

In order to constitute a valid gift from hus- 
band to wife, there must be some dear and 
distinct act by which the husband divests him- 
self of the property, and engages to bold it as-, 
trustee for the separate use of his wife. It is not 
necessary that he should deliver the property to a 
trustee for his wife ; but to establish the fact of 
the gift, the testimony of the wife must be? 
corroborated by clear and independent evidence.. 
Irant v. Grant, 34 Beav. 623 ; 34 .L. J , Ch. 641 ;. 
11 Jur. (N.S.) 787 ; 13 L. T. 721 ; 13, W. R. 1057. 

Presumption rebutted.]— The <livi.dends of 
stock purchased during coverture in the name of 
the wife out of funds })laced at her disposal for* 
family purposes by her husband, tlmn an aged,, 
person, were paid into a bank to her account,, 
and by her applied for domestic expenses. Tlie; 
wife dying in the husband’s life ime, in a suit to. 
administer the husband’s estate : — Meld, that the-/ 
presumption that the stock was a gift to. the wife 
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apsing from the purchase being made in her been created, and that a court of equity would 
name, was rebutted by the mode of dealing with not interfere to assist either party.- Price v. 
the dividends. Hoife.s v, Kulersley^ 2 Sm, & G. Price, 14 Beav. 598. Affirmed, 1 De G. M. & G. 
195, 808 ; '21 L. J., Ch. 53. 


Gift to Trustee for Wife’s separate Use, good.] 
— If a gift by a husband to his wife be made to a 
trustee for her separate use, in possession, it will 
be good, seinbie. Coomea v. Piling^ 3 Atk. 076. 

Assignment operating by Way of Declaration 
•of Trust.] — A husbantl by a deed-poll recited as 
follows : “ Whereas I am beneficially possessed 
of the \ ground - rents hereby intended to be 
{Settled,” and continued as follows : “ I do hereby 
settle, assign, transfer, and set over unto my wife 
as though she were a single woman” several 
leasehold houses and the ground-rents thereof. 
The deed was voluntary ;-^Held, that tliis deed 
■was not void as being an intended assignment 
:from husband to wife, but operated as a declara- 
tion of trust, liadddey v. Baddeley, 9 Cli. D. 
113 ; 88 L. T. 906. 

A husband, being about to leave England for a 
residence in Indiji, executed an assignment by 
deed to his wife, who was to remain in England 
of a kmeholil (iwelling house, to hold the same 
unto ” the wife, ‘‘her executors, administrators, 
and assigns, as lier separate estate.” Ko trustees 
were ap|>ointed, the lmsban<l and wife being the 
only parties to the deed. The title deeds were 
allowed to remain in the pos.sessioii of the wife : 
-—Held, that the deed of assignment operated 
as a valid declaration of trust in favour of 
the wife. Fox v. Ilfitohea, 49 L. ,1.. Ch. 
579 ; 13 Ch. D. S22 ; 42 L. T. 622 : 28 W. E. 
■656, 

Tlio wife, having parted with possession of the 
deeds (ail but tlie assignment) to an aa-ent, in 
order to raise a sum or 200/.' upon thein for'the 
wife, and having asked for a return of the deeds 
witiiout success, the agent, by forging the name 
of the husband to a mortgage deed and other in- 
struments, raised a sum nf 1,290^., which he 
appropriated to his own use Held, that there 
was no negligence on the [lart of the wife so as 

bar her title to relief against the moitgagees. 

A husban<l, by three letters written and signed 
by him an<l handed to his wife, gave her furniture 
other articles fc»r ]ier sole and absolute use. 
He at terwards made his will, be(|iieathing certain 
Jegjicies and making otlier dispositions of his pro- 
perty, and giving tile resitlue of it to trustees in 
trust for Ins wife for life with remainder to six 
Jiieees absolutely. The furnitiire and other 
articles were at the time of the husband s death 
ill the liouse which had been occupieil bv him 
and his wife, and the whole had been used by 
them in the ordinary way : — Held, that there was 
aio de(da, ration of trust, but thiit'the furniture, 
Ac., i ormed ] lart of the husbands estate. Badde- 
Jeg V Baddelrg (9 Vh, D. 1]3) and v. 
JItnv/icM (13 Vh. I). ,S22) observed upon, and 
v,Lord (4 De G. E. & J. 264) followed. 
JJicton .^ Fsfatc, Jn re, Breton v. 50 

ixr 'Iv ; 29 

V\ . H. i/ / . 

Imperfect Voluntary Gift.]— A., beiii? sneil in 

tee executed a. dced-ptill, whereby he voluntarilv 
gnxnted the estate to his wife as her sole and 
alwoluti* property for ever : — Held, thiit this was 
an impericct voluntary gift ; thfit the relation of 
trustee anil cG.,tui quo trust Imd not thereby 


Grant by Husband to Wife of whole Estate.] 

— A man cannot make a grant to his wife in his 
lifetime, nor will equity suffer her to have the 
whole of her husband's estate whilst he is living ; 
for it is not in nature of a provision, neither will 
such a grant i evoke the husband’s will giving 
evervthing awav from her. Beard v. Beard, 
Atk.*'72. 

Ante-nuptial Parol Agreement.] — By a parol 
ante-nuptial agreement in 1879, it was agreed 
that the intended wife should retain 1,400/. as 
her separate property. The money was paid 
into a bank in her maiden , name, and for two 
years after the marriage, she received the interest 
uith her husband’s acquiescence, and she after- 
wards drew out the principal. The money was 
claimed by the trustee in liquidation of the hus- 
band : — Held, that it was unnecessary to decide 
whether s. 4 of the Statute of Brands, or the 
doctrine of part performance, applied to the 
case, because the transaction amounted to a gift 
by the husband to the wife of the money, which 
thus became her separate property, and therefore 
the husband was a trustee for the wife, and his 
trustee in liquidation was not entitled to the 
money. Whitehead, Jn re, 11 utk, Ex parte, 
54 L. J„ Q. B. 240 ; 14 Q. B. D. 419 ; 52 L. T. 
597 ; 33 W. H. 471 ; 49 J. P. 405— 'C. A. 

^ Paying off Mortgage.]— Previously to a mar- 
riage then in contemplation, the intended 
husbantl, by his agent, paid off two equitable 
mortgage debts of the intended v^dfe, secured by 
a deposit of title deeds belonging to her. He did 
this apparently to save the expense of a legal 
mortgage, which would otherwise have been 
required by the mortgagees. The title deeds 
still remained in the custody of the mortgagees. 
The marriage was solemnised; there \vas no 
settlement, or agreement for a settlement. 
There was no issue of the marriage ; the husband 
predeceased the wife, intestate. His widow 
took out administration to him Held, that the 
husband did not intend to make a gift to the wife 
of the money which he had paid for her, and that 
the ^ debt still existed on the security of the 
equitable mortgage in favour of the personal 
estate of the deceased husband. Gooch v. Gooch, 
15 Jur. 1166. 

Profits of Eggs and Butter.] — A husband 
voluntarily after marriage permits the wife for 
her separate use to make profit of all butter, eggs, 
iVc._, beyond what is used in the family, out of 
\vhich the wife saves 100/., which the husband 
borrows and dies ; the court will allow of this 
agreement to encourage the wife’s frugality, and 
the wite shall come in as a creditor for this 100/., 
especially where there is no deficiency of assets. 
Slamwg V. Style, 3 P. W. 337, 

So where the husband agreed that the wife 
should take two guineas of every tenant that 
reiiewea a lease with the husband beyond the 
line which the luisliand received ; this was 
allowed to be the wife’s serjarate money. Ih 
See col. 1027. 

Parol Agreement before Marriage — Posses- 
sion,] -.Although a parol agreement, before maiv 
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riage. that particular chattels of the wife shall be 
possessed by her for her separate use, is not bind- 
ing upon, the husband ; yet if the agreement be 
acted upon by the chattels being placed under 
the dominion of the trustees and treated as 
separate property, the agreement may be made 
effectual. SlMmims- v. iSlmmims, 6 Hare, B52 ; 12 
Jur. 8, 

To a bill by a husband claiming in his marital 
right against his wife and the trustees of their 
marriage settlement part of the furniture of a 
lioase which was let furnished at an entire rent, 
the whole of which had, fi’om the time of the 
marriage, been received by the wife for her 
separate use, and seeking to have the rent appor- 
tioned, The answer of the wife setup a parol 
agreement by the husband, made before the 
marriage, that the wife should possess the furni- 
ture in question for her Separate use, although it 
wars not included in the marriage settlement : — 
Held, that the plaintiff; bad no equity to sustain 
a suit nor an account of an apportioned part of 
the past rents ; that the plaintiff had no equity 
to sustain a suit for the apportionment of the 
rent of the house and furniture, in respect of his 
alleged interest in the latter, unless it appeared 
that he was by some reason precluded from 
Bringing his action at law to recover the furni- 
ture which he claimed ; and that the plaintiff not 
Iiaving shown that he had no remedy at lawq the 
bill must be dismissed. IIj. 

Legacy— Gift by Husband.] — A legacy to a 
married woman was paid by cheque for f)95/. 
drawn to the order of husband and wife. They 
indorsed it to husband’s bankers, and with the 
husband’s consent ; and in his presence the 
manager of the bank opened an account of 800Z., 
part of the 995Z. in the wife’s sole name. The 
wife afterwards drew cheques from time to time 
on this account in her sole name, and part was 
invested in bonds ; afterwards her husband 
requested her to charge this account with pay- 
ment of his overdrawn balance with the bankers, 
which she refused to do : — Held, that even if the 
legacy had been reduced into possession there 
had been a gift of the 800/. by the husband 
to the wife. Parhev v. Lech me re., 12 Ch. 1). 
556. 

Conditional Gift — I’ulfilment of Condition.]— 

A testator promised his wile a piano, on con- 
dition that she would leai n to play it ; the 
-condition was fulfilled : — Held, that this wa- a 
valid gift from the husband to the wife. Whit - 1 
taher v. Whittalier, Whittaher, In ve^ 51 L. J., 
Ch. 737 ; 21 Ch. D. 657 ; 46 L, T. 802 ; 30 W. li. 
787. 

b. By Wife to Husband. 

Evidence.] — Gift by wife to husband of her 
separate estate is not to be inferred without 
€lear evidence, nor on the other hand against tlie 
husbaml a gift to her separate use. Mick v. 
Loeh ll, 9 Vcs. 309 ; 7 11. II. 227. 

Law of Scotland.] — By the law of 

.Scotland, as well as by that of England, a 
married woman may make an eff'ectual gift of 
her separate income to her husband ; with this 
difference, that by Scotch law she has the privi- 
lege of revoking the donation, even after her 
husband’s death, and reclaiming the subject of 
her gift in so far as it had not been consumed. 


The same circumstances which are in England 
held to imply donations between husband and 
wife are sufficient to sustain a similar inference 
in Scotland. Edward v. Cheyne, 13 App. Cas. 
385— H. L. (Sc.) 

Separate Estate— Shares— Eeceipt by Hus- 
band-Presumption of Gift.]— A testator, who 
died in 1860, bequeathed a portion of the residue 
of his personal estate to his daiighteiv a married 
woman, for her separate use. Shares in certain 
companies were allotted to her in respect of this 
bequest, which shares were transferred by the 
executor of the will into the name of her bus- 
band. In 1862 a deed of release was given to 
the executor, which was executed both b}^ the 
husbmid and the wife. The testator’s daughter 
Mild her husband lived together on affectionate 
terms until 1884, when the husband died, having 
by his will bequeathed to his wife a legacy, and 
given her a life interest in all his property. 
During the whole of the time from 1860 to 1884 
the husband received the dividends on the 
shares. He kept very careful books of account, 
from which it appeared that he did not pay the 
dividends to his wife, although he did pay to 
her the dividends of certain other property, 
which also belonged' to her for her separate use. 
Before 1862 the shares were always referred to 
in the books as having originally belonged to the 
wife, but this mode of reference w'as discon- 
tinued after that date. The wife died in 1884, 
a few days after her husband, and the question, 
was, whether the shares, which still remained in 
specie, formed part of her estate or of that of 
her husband : — Held, that the mere transfer of 
the shares into the name of the husband was not 
per se evidence of a gift thereof to him ; that 
the burden lay upon those who represented liim 
to show that the wife had given him the shares, 
which burden they had not discharged ; ami 
that, therefore, the shares must be treated as 
forming part of the wife’s estate. Curtis, In re, 
Hawes v. Curtis, 52 L. T. 244. 

3. By Wipe to Stranger. 

A wife, though living apart from her husband, 
cannot lawfully dispose by gift (even accom- 
panied by actual delivery of i-ossession) of chat- 
tels acquired by her during the coverture. But, 
in an act on by the donee against a wu'ongdoer, 
for the conversion of chattels so given, it is not 
competent to him to set up the title of the 
husband. Eoiirne v. FosbrooUc, 18 C. B. (N.S.) 
515 ; 34 L. J., C. P. 164 ; 11 3ur. (N.S.) 202 ; 13 
W. E. 497. 

4. Advancement. 

To whom Doctrine applies.] — This presumption 
will arise where a purchase is made in the name 
of a wife, a legitimate child, or a grandchild 
whose father is tlead, and also upon a purchase in 
the name of an illegitimate child. Soar Fester, 
4 K. J. 152 ; 4 Jur. (N.S.) 406 ; 6 W. II. 265. 

Chase.] — A. purchases a walk in a chase, and 
takes the patent to himself and to liis wife, and 
J. S,, during their lives and the life of the 
survivor. The wife decreed the benefit of the 
patent during her life, but after her <leath J. S. 
to be a trustee for the executor. JCnigdon v. 
Fridges, 2 Vern. 67, 

Mortgage and Bonds.] — Husband lends out 
money in the names of himself and his wife, 
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upoiiiHortgages and bonds ; the wife is entitled 
to this by siirvivorship, if there are assets snffi- 
cienfc without this to pay debts. Chrufs Hasp. 
V. 2 Vern. 683. 


Bankruptcy of Husband.] — Purchase in joint 
names of husband and wife by trader, afterwards 
a bankrupt, is void against creditors. Ghit.^ter 
Y. Ilewer, 9 Ves. 12 ; 8 Ves. 195 ; 11 Ves. 377. 


Honey in Punds — Will] — A husband trans- 
ferred money in the funds into the joint names 
of himself ^ and wife, for the purpose of making a 
p]’o\ision for her ; and by his will he bequeathed 
to his wife a life interest in “all his puoperty that 
he was in possession of ” —Held, that the stocdt 
did not pass. Loio v. Curter, 1 Beav. 42 (h 


Death bsfore Completion.] — A. directed his 
bankers to invest money in the joint names of 
liimself and wife. The bankers purchased by 
their brokers the day before, but the transfer was 
not made till the day after the death of A. 
Held, that the wife was entitled to the stock 
by survivorship. Vance v. Vance, 1 Beav. b05. 


Banking Accounts.]— A man for years lodged 
money in. two banks on deposit receipts, some 
of which were in his own name, and others in. 
the joint names of himself and of his wife, and 
he frequently changed deposits already made in 
his own name into their joint names : — Held,, 
that the joint lodgments were advancements for 
the wife, wdio survived. Talbot v. C'odu, Ir. E 
lOEq.138. 

Receipts in the joint names of husband and 
wife at law and in equity considered, lb. 

A husband transferred his banking account 
into the joint names of himself and his wife, and 
directed the bankers to honour cheques drawn 
either by himself or by liis wife. All cheques, 
were drawn by the wife at the direction of her 
husband, and the proceeds were applied in pay- 
ment of household and other expenses : — Held, that 
the transfer of the account was not intended to* 
be a provision for the wife, but merely a mode 
of conveniently managing her husband’s affairs ; 
and consequently that she was not entitled^ 
Marsh d v. Cruticell, 44 L. J., Ch. 504 : L. R 
20 Eq. 328. 


Purchase after Will.]]— A husband transferred 
4 per cent, and 5 per cent, stock, the whole of 
his funded property, into the joint names of 
hiinself and his wife. By his will he gave 
interest of all his funded property upon trust to 
his wife for life, and after her decease upon trust 
to pay legacies wliicli took most of the 4 per 
cent, stock. ^ He afterwards made some further 
pui'chases of 5 per cent, stock in the joint names 
of himself and his wife, and died leaving no 
other fimded property :— Held, first, that all the 
stock standing in the jt)int names, whether trans- 
ferred before or after the will, became, by 
snryivorship, the absolute property of the wife ; 
secondly, that the will did not put the wife to 
her election. Bummer v. Piteher, 2 Myl. k K. 
262 ; CVjop. t. Brongii. 257. Affirming o'Siin. 35. 


Debentures and Stock.] —A husband trans- 
ferred railway debentures into the names of him- 
self and his wife and a stranger, one of the three 
trustees of his marriage settlement. He also 
transferred railway stock into the names of him- 
self and his wife and two strangeis, both trustees, 
of the settlement Held, that the two invest- 
ments were advancements for the benefit of the 
wife ; and the strangers in each case were trustees, 
for her. Buk//n, In re, 6 Ch. D. 115; 37 L. T. 26L 


Promissory ITote— Debt.] — A. holdimr a 
p]‘omiss()ry note from B. for a debt, directed B. 
lO transfer it to A. and his wife. expressinL*' an 
intention to benefit his wife, and he caricehed the 
note and took a fresh one to liim and his wife : 
■—Held, that the debt belongeii to the wife. 
Crvmi/aj v. (rimlinf/, 3 Drew. 330. 


Marriage with Wife's Sister.] — Purchase of 
stock in the names of the purchaser and bis. 
deceased wife’s sister, whom (in form) he had 
married ; — Held, not to raise a presumption that 
it was an advancement for her. Aoar v. Foster.. 
4 K. k J. 152 : 4 Jur. (N.S.) 406 ; 6 \V. R. 265. 

See also Infant. 


XT. ACTIONS BY AND AGAINST HUSBAND 
AND WIFE. 


1. Actions Generally. 


a. Parties to Sue and be Sued. 


_ Power of Attorney to Wife.]— Monov was 
uiye.sted ni the funds in tlie joint names of hus- 
band anti wife, and the wife, by power of 
attoi‘iu‘.y from the hll^l)and, .,-old out a portion 
and witli li]s_ knowledge kepU it in lier tiwn 
custody till his death : — Held, that the portion 
winch remained in the joint names Mirvivetl 
10 the wife, but the other portion, which was sold 
out by her, formed part ol his ' personal estate. 
(ra.iburi/, In n, 32 J.. ,].. Cli. 780 ; 11 \V. R. 8;»5. 


See now Rules of Court, 1883, Orth IX. r. 3 
Ord. XVI 11. r. 4. 


Purchase-money not Paid.]— AI. contracted to 
pincliast' freehoiils in the names of himself ,tnd 
wile, ami died before the whole of the pureliase- 
'■^'^‘'■'•‘yance executed;— 
.rlehl, that tiie contr;i(t was in the nature fif 
advancement to the wife ; and that the diutrine 
oi advancement api>lietl to the unpaid purchase- 
money, ami upon payment the vendors would 
become trustees ior t lie widow. Brew v. Martin, 

3a6 ; 3 N. R. GS/ ; lu L. T. 291 ; 12 \V. R. Vl7."^ 

advancement is not 
withm the 27 Eli/., c, 4, lb. 


I Mortgage of Wife’s Property.] -A woman 
; iiad ficcliold and leasehold propert}' devised 
to her sej,)arate use, and she being desirous, 
of building and repairing some cottages upon. 
l>art of it, and her husband wanting to pay ofi: a 
debt, it was arranged, under the advice of their 
solicitor, that a loan of 550/. should be raised by 
the moitgage of her property, and the deiiosit of 
two pqhcics of the husband of 500/. each on the 
life of the husband and wife respectively. The 
moitgage was executed b 3 "the bus barn.! aiul wife, 
a,nd tlie husband cuvemnited for the repayment 
nt the loan. The money was to be advanced bv 
iii.stalmcms, and^ a joint authority, signed by 
lu.^ibajKl ami wife, was given to the solicitor to 
J ccLi\e the tiist instalment from the niort<‘''a‘^mes. 
He received it, and paid the husband’s debt!^but 
le eJaiuied to retain the balance for a debt due 
0 iiim from the husband. An action was then 
if .7^^' liusbaiid and wife for the balance : 

Hek[, that, on the iaets, the joint action could 
be niauitamed. Jones v. Cuthbertson^ 42 L. J.y 
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Q. B. 221 : L. B. 8 Q. B. 504 ; 28 L. T. 673 ; 21 
W. R. 919— Ex. Ch. 


Action for Injuries— Prior Marriage of Wife.] 

— After judgment for husband and wife in an 
action for injuries to the wife, the defendant 
fcannot assign for error in fact, that the female 
before her marriage with the male plaintiff had 
married A., who was then alive, as this was matter 
•which the defendant might and ought to have 
pleaded to the action. Metropolitan Ry. v. 
Wilson^ 40 L. J., C. P. 208 : L. R. 6 0. P. 376 ; 
24 L. T. 550; 19 W. R. 775. 


with her before or after marriage, though her 
husband is an alien enemy. J)e Wahl v. Braune^ 
1 H.&N. 178; 25 L. J., Ex. 343. 


As to Goods assigned to Wife dnm sola.] 

— In trover by husband and wife for goods 
assigned to the wife before marriage : — Held, 
that the husband might sue alone, or the hus- 
band and wife might join. Ayling v. WhieJitr^ 
1 N. & P. 416 ; 6 A. & E. 259 ; 'W. W. & D. 154 ; 
6 L. J., K. B. 134 ; 1 Jur. 54. 


Cognovit Interest of Wife.] — A declaration 
by husband and wife stated, that by agree- 
nient between them and the defendant re- 
iciting th*'t L. had been arrested at their suit, 
that the defendant had become bail to the sheriff, 
that the bail had been forfeited, and that L. had 
given a cognovit for the debt and costs — it was 
agreed between the plaintiffs and the defendant, 
and the defendant promised, in consideration that 
.the plaintiffs would not enter up judgment, or 
sue out execution against L. until a certain day, 
that he would render L. on that day, or, in de- 
fault, pay the debt and costs. Averment, that 
•the plaintiffs had not entered up judgment or 
sued out execution against L. before the day. 
Breach, that the defendant did not render L. on 
the day or pay the debt and costs : — Held, on 
motion in arrest of judgment, after verdict for 
the plaintiffs, first, that, as the agreement was 
•stated to be with the plaintiffs, the promise must 
be taken after verdict to have been made to them. 
■Secondly, that it sufficiently appeared that the 
wife had a joint interest, because the recital in 
•the agreement of a cognovit by L. to the plain- 
tiffs was an admission by the defendant of such 
joint interest. Thirdly, that, though the agree- 
ment by the wife was void, it might be rejected 
•as surplusage, and that the count would then be 
■good, as stating a promise to pay the debt and 
iosts to the plaintiffs, in consideration that they 
would not enter up judgment, or sue out execu- 
tion until a given day. Nurse v. WUU^ 4 B. & 
Ad. 739 ; 1 N. vt M. 765. S. 61, WUU v. Nurse, 
1 A. & E. 65— Ex. Ch. 


Interest or Contract of Wife or of Hus- 
band, or of Both.] — Wherever the suit will sur- 
vive to the wife, she must be joined as a party. 
Dunstan v. Buriveld, 1 Wils. 224. 

The wife can only join w'ith the husband in 
bringing an action where she is the meritorious 
cause of action. Rose v. Roivler, 1 H. Bl. 108. 

Husband and wife may sue jointly a railway 
company for dividends on stock of the company 
purchased by the wife out of her own earnings, 
and of which stock she is the registered owner in 
the books of the company ; and if the wife sues 
alone, the non-joinder of the husband is only a 
plea in abatement. Dalton v. Midland: Ry., 
13 C. B. 474: 1 C. L. R. 102 ; 22 L. J., 0. P. 177 ; 
17 Jur. 719 ; 1 W. R. 308. 


Beath of. Husband — Summons by Wife — 
Election,] — In a suit in which husband and wife 
were co-plaintiffs, aiul the husband died before 
decree, and the wdfe, with knowledge of th (2 
death of the husband, took out a summons 
subsequent to the decree to vary it, defendant 
being, at the date of the summons, ignorant 
of tire death of the husband : — Held, that the 
widow had elected to continue the suit. 3HUs 
V. Barloio, 1 H. R. 412. 


b. Husband Suing: Alone. 


For Injury to Wife’s Property dum sola.] 

— An action for an injury done to the pro- 
iperty of the wife dum sola must he brought by 
the husband and wdfe ; but if such an action is 
brought by the wdfe alone, the defendant must 
plead the coverture in abatement, and not in bar. 
Mil 7 wr V. 3£ilnes, 3 Term Rep. 627. 


"By Wife Trading Separately.]— A feme covert 
•cannot, as a feme sole, maintain an action for 
breaking and entering her house and seizing 
goods in her possession, by pleading, in answer 
"to a plea of coverture, that her husband (a lawfful 
•subject) having deserted her and gone abroad, 
‘.she was living separate, and traded, and con- 
tracted as a sole trader and single woman, and as 
•such wms lawfully possessed of the house and goo<is. 
Bogyett v. Brier, 1 1 East, 301. See cols. 1027 , 1 115. 


In the City of londou.]— Afeme covert 

•cannot sue, 'Without her husband, as a sole trader by 
the custom of London. Candetl v. Shaio, 4 Term 
Rep. 361. And see Clayton v. Adams, 6 Term 
Rep. 605. 


When Husband an Alien Enemy,] — A 

feme. covert cannot sue alone on a contract made 


Generally.] — A husband and wufe cannot join 
in assumpsit without stating the interest of the 
wife. Bidgood v. Way, 2 W. Bl. 1236. 

Lands were demised to A. and B. his wife, for 
twenty-one years. A . afterwards granted a lease 
of them to C. for nine years : — Held, in an action 
by A. alone for an inj ury to his reversionary in- 
terest, that the allegation that the reversion 
belonged to him was well supported, and that 
the wife need not be joined in the action ; but 
that, even if she ought, the objection should 
have been taken by a plea in abatement. Wallis 
V. Marrison, 5 M. & W. 142 ; 7 L). P. G. 395 ; 2 
H. & H. 65 ; 8 L. J., Ex. 188, 

Husband and wife declared for double rent, 
for not giving up possession of premises held by 
the defendant, as tenant, to them. They also 
brought an action for double value, the declara- 
tion '’in which statefl that the plaintiffs were 
seised in their demesne as of freehold, in right of 
the female plaintiff, during her life, of a messu- 
age held by the defendant, as tenant to the 
plaintiffs, for a year certain, tlie reversion be- 
longing to them in right of the fem.ale plaintiff. 

' It then alleged a demand and refusal to give up 
possession. The cause having been referred, the 
arbitrator found, that the defendant became 
tenant to the husband of the premises, and occu- 
pied as tenant to him for one year. The con- 
tract for this tenancy was by parol, ami was 
made expressly with the husband alone in his 
own right, and the wife was no party thereto 
Held, that the wife was improperly j(uned in 
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both actions, and that, as to the latter the j could 
not sue as reversioners, the reversion not being 
in the two, but in the husband alone ; neither 
could the averment of the tenancy, nor the 
words “ to the plaintiffs,” be rejected from the 
declaration. IlarGoiirt v. Wyman^ 3 Ex. 817 ; 
IS L. J., Ex. 453. 

By a marriage settlement leaseholds of the 
wife were assigned upon trust to pay or permit 
the wife to receive the rents and annual profits 
during her life, for her separate use. During the 
coverture the wife received some of the rents 
from the trustee, and deposited a portion with 
the idefendant, and then died : — Held, that an 
action for money lent would lie by the husband 
ill his own right to recover the money deposited. 
mrd v. Fegrivm^ 13 C. B. 689 ; 22 L. J., C. P. 
166; ITJur. 577; 1 W. R. 3.52. 

A declaration by husband and wife stated that 
the defendant was the maker and seller of lamps 
called “ The Holliday lamp,” and thereupon the 
husband bought of him one of those lamps, to be 
used by his wife and himself in his shop, and that 
the defendant then fraudulently warranted that 
the lamp was reasonably fit and proper for that 
purpose, whereas the lamp was dangerous and 
unsafe, by reason whereof, when the wife at- 
tempted to use the lamp, it exploded and injured 
her. At the trial it appeared that the accident 
arose from the defective construction of the lamp, 
but there was no proof that the defendant knew 
of the defect, and the jury found that he was 
not guilty of any fraudulent or deceitful repre- 
sentation : — Held, that the action could not be 
maintained by the wife, there being no mis- 
feasance towards her independently of the con- 
tract, which was with the husband alone. Long- 
■iMid V. llollUlay^ 6 Ex. 671 ; 20 L. J., Ex. 43U. 

In an action by a husband for breach of a con- 
tract with him to carry his wife on a journey 
within a reasonable time, averring special 
damage to him ; if he fails to prove the special 
damage, he can recover no more, than nominal 
damages, though the wife had suffered great 
personal inconvenience from the breach of con- 
tract. Collier v. JDuhlln^ WickluLO and Wexford 
My., Ir. R. 8 C. L. 21. 

A wife can only be made a party to a suit 
iiistitiited by her husVjand in respect of her sepa- 
rate estate ; and the husband, by making her a 
party, in fact admits it to be her'separate estate. 
Marl -w Ferris, 19 Beav. 67 ; 24 L. J., Oh. 20 ; 
1 Jur. (N.S.) 5 ; 8 Eq. R. 57 ; 3 W. R. 36. 

In Replevin.] — A declaration in replevin 

by S. and his wife, without showing any cause 
for joining the wife, is bad on demurrer. Serres 
V. Dodd, 2 Bos. P, (3s\R.) 405. 

For Harbouring Wife.] —If a wife by ill- 

treatment and fear of bodily injury is forced 
to quit her ImsbaiuTs house, aiiy person may 
safely receive her, and not be subject to an 
action at the husband’s suit. Berthon v. Cart- 
wright, 2 Esp. 480. 

8o, if the wife is kept by the defeTidant from 
a principle of humanity, to secure her from the 
ill-treatment of her husband, an action will not 
lie even after notice. Philt) v. Squire, Peake, 82 ; 
3 R, R. 659. 

For Injuries to Wife.]— A husband as 

administrator to his deceased wife, declared that 
the defendant was in the occupation of a brewery 
and an ofiice, and a passage leading thereto from 


the public street used by the defendant for the 
reception of customers in his trade of a brewer, 
which passage was the usual means of access 
from the office to the public street ; yet he 
wrongfully and tiegii gently permitted a trap- 
door in the floor of the passage to he and remain 
open without being properly guarded and lighted, 
and the wife, who had been to the office as a 
customer of the defendant, and was lawfully- 
passing along the passage on her return from the 
office to the street, fell through the aperture 
caused by the trap-door being and remaining- 
open and not properly guarded and lighted, 
whereby she was killed : — Held, that the hus- 
band’s right to sue as administrator, under 9 & 10 
Viet. c. 93, sufficiently appeared, without express 
allegation of pecuniary damage. Chapman v. 
RoCiwell, El. Bl. & El. 168 ; 27 L. J., Q. B. 315 
4 Jur. (N.s.) 1180. 

Held, also, that the duty of the defendant and 
breach sufficients appeared. Ih. 

In an action for negligence, whereby the wdfe 
was killed, the husband is not entitled to any 
damages for the loss of her society, or for his 
mental sufferings on her account, after the 
moment of her death. Baiter v. Bolton, 1 Camp. 
493 ; 10 R. R. 734. 

In trespass, the plaintiff may give in evidence 
a consequential injury to his wife, not as a sub- 
stantial ground of action, but to show how 
violent the defendant’s conduct was. Huxley v. 
Berij, 1 Stark. 98. 

By Husband’s Assignees,] — Assignees of a. 
bankrupt cannot, in their names alone, maintain 
an action on a chose in action (e.g. a promis- 
sory note) made to the wife of the bankrupt 
before lier marriage. Shermington v. Yates, 1 D. 
& L. 1082 ; 12 M. & W. 855 ; 13 L. J., Ex. 249— 
Ex. Ch. 

When a right of action of a bankrupt or of an 
insolvent is of such a nature that if vested in the 
bankrupt or insolvent it would pass to his assig- 
nees, the interest of the bankrupt or insolvent in 
.such right of action passes to his assignees, and 
a right of action for the conversion, before the 
marriage, of the wife’s goods falls within this* 
rule. Eiehhell v. Alexander, 10 C. B.Cn.s.) 324 : 
30 L. J., C. P. 268. 

An action brought to enforce such a right 
must be brought in the names of the wife and of 
the assignees, who are necessary parties ; and 
an action by husband and wife must fail. Ib. 

c. Wife s-uing: witho-ut Husband, 

i. Before Alarried Women's Property Act, 1882. 
a. When Permitted. 

When Husband is a Convict.]— A married 
woman, whose husband has been transported for 
seven years, may maintain an action as a feme sole, 
on the ground of the husband having abjured 
the realm, even though the term of transporta- 
tion has expired. Carrol v. Bleneow, 4 Esp. 27. 

^ When Husband is Abroad.] — A replica- 
tion to a plea of coverture, that the T^laintiff’s- 
husband had been abroad for seven years, and 
was not known by the plaintiff to be living 
within that time, is bad. Lalte v. HvMe, 6 N. 

M. 684 ; 2 H. & W. 203. 

When Money is admitted to be Due to 
Wife alone,] — Where trustees for the separate 
use of the wife admitted that they held a sum of 
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money to her separate use, but refused to pay it the 
over without her separate receipt : —Held, that an estf 
action would not lie by husband and wife for the see 
sum so admitted to be due to her. Bond y. JSW'se, ^ 
10 Q. B. 244: ; IG L. J., Q. B. 196 ; 11 Jur. 655. 

Tort committed before Married Women’s 
Property Act, 1882.] — A married woman married 
before 1st January, 1882, may bring and main- 
tain an action in her own name alone after the 
commencement of the Married Women’s Pro- 
perty Act, 1882, for torts committed against her 
property before the act came into operation ; and 
since its coming into operation the previous leave 
of the court or a judge is no longer necessary. 
Janies V. Barraiul^ 49 L. T. 300 ; 31 W. K. 786. 

Petition for Appointment of New Trustees.] — 

The presentation by a married woman of a peti- 
tion for the appointment of new trustees of a 
fund in which she is interested in reversion is a 
“ suing ” within the meaning of s. 1, sub-s. 2, of 
the Married Women’s Property Act, 1882, and 
her husband need accordingly not be made a co- 
petitioner. Outiolnh Trusts, In re, 48 L, T. 410 ; 

31 W. R. 374. 

b. Security for Costs. 

Eule as to.] — The rule as to giving 
security for costs before a married woman can 
be allowed to sue separately under Ord. XVI. 

' r. 8, is the same as in the ordinary case of giving 
security for costs by an appellant, and therefore 
she is to give such security if she has no avail- 
able means to pay the costs if she loses, but not 
where she has such means. Brown v. North, 51 
L. J., Q. B. 365 ; 9 Q. B. D. 52 ; 46 L. T. 361 ; 30 
W. R. 531— C. A. 

A married woman in receipt of a separate 
income of 1,500Z. per annum was not required to 
give security for costs on obtaining leave to 
defend separately under r. 8 of Ord. XVI. Noel 
V. Noel, 13 Ch. D. 510. 

c. Next Friend. 

When Necessary — Suit as to Separate Estate ' 

— Husband Defendant.] — Since the Judicature 
Acts, as before, a wife suing to recover separate 
estate ought to sue by a next friend, making her 
husband a defendant. Roberts v. Ecans, 47 Ij. J., 

Ch. 469 ; 7 Ch. D. 830 ; 38 L. T. 99 ; 26 WC R. 

280. Richards v. 3Iillett, 9 L. T. 13; 11 W. R. 
1035. And see GriffitdL v. Hood, 2 Ves. 452 ; 
Sigel V. Phdjis, 7 Sim. 239 ; Prince v. Iloioard, 

14 Beav. 28. 

Petition for Access.] — A married woman 

may petition, under the 2 & 3 Viet. c. 54, for 
access to her children without her next friend. 
Groom, In re, 7 Hare, 38. And see Ilahewill, In 
/r,lEq. R. 11. 

Petition for Payment out.] — A petition 

by a married woman for payment out of court of 
her separate estate is a remedy for the pretection 
ot such property within the meaning of 33 A 34 
Viet. c. 93, s. 11, and she can present her petition 
without appearing by a next friend, as if the 
property in question belonged to her as aii un- 
married" woman. FishePs Trusts, In re, 45 X. T. 

504 ; 30 W. R. 56. 

Appeal.] — A married woman is not 

entitled to present a petition of appeal without 
a next friend, although another person joins in 


petition, and the suit relates to her separate 
,te. Picard YHIlne^ Jj.'R. 5 Ch. 274. And 
8. 0., 18 W. R. 754 ; Elliott v. ince, T 
Ct. M. & G. 475 ; 26 L. J., Ch. 821 ; 3 Jur. 
(n.S.) 597 ; 5 W. R. 465. 

Deserted Wife.] — A single woman 

married a Frenchman, and was deserted by hiniy 
and he being a minor, and having married with- 
out the consent of his parents, they alleged that 
the marriage was void. An application by the 
woman for leave to tile a bill without a next 
friend refused. Caldieott v. Balter, 13 W. R. 449. 

Petition for Taxation of Bill of Costs.] — 

In every case where a marrietl woman seeks to 
tax a solicitor’s bill, for business in respect of 
her separate estate, she must apply by her next 
friend. Waugh, In re, 15 Beav, 5U8 ; 21 L. J.^ 
Ch. 567. 

The next friend will be liable for the costs of 
the order and taxation, but not for the amount 
of the bill. Ih. 

A. married woman having obtained an order to 
tax without the intervention of a next friend, 
was ordered to give security, and in default the 
order was to be discharged. Ih, 

Suit as to Execution of Power.] — In a. 

suit relating to the execution of a power vested 
in a married woman ; — Held, that the wife ought 
to sue by her next friend. Hope v. Fox, 1 John. 
A H. 456 ; 30 L. J., Ch. 272 ; 7 Jur. (K.S.) 186 
9W. R. 360. 

Fitness of — Defendant acting as.] — A 

defendant cannot act as next friend of a plain- 
tiff feme covert. Payne v. Little, 13 Beav. 14X 

It is not a valid objection to a next fiiend of a, 
married woman that they are co-defendants. 
Elliott v. Ince, 7 De G. M. A G. 475 ; 26 L. J., 
Ch. 821 ; 3 Jur. (N.s.) 597 ; 5 W. R. 465. 

Must be Substantial Person.] — A married 

woman may sue alone in formd pauperis, but if 
she sues by a next friend, he must be a sub- 
stantial person and capable of answering the 
costs of the suit. If not, the defendants may 
obtain an order to stay proceedings in the suit 
until the plaintiff appoints some substantial 
person her next friend. Hrnd v. Whitmore, Z 
Kay A J. 458 ; 25 L. J., Ch. 394 ; 4 W. R. 379. 

The same rule does not hold in an infant’s, 
suit, because an infant does not choose his owa 
next friend, and also because the court readily 
entertains a suit on behalf of an infant, and will,, 
of its own accord, stay the proceedings in such a. 
suit if not for the infant’s benefit. Ib. 

And see Etoeenef/ v. Hall, Sail. A Sch. 662 ; 1 
Ir. Eq. R. 22. 

Suit lu forma pauperis.] — A feme covert. 

being allowed to sue by her next friend, in forma 
pauperis, the court would not reriuire that such a. 
party shall be of sufficient substance to answer 
the costs. Bowden v. Hoolt, 3 Beav. 399 ; 14 
L. J., Ch. 383; 9 Jur. 544. Questioning Penniny- 
ton V. Alvin, 1 Sim. A S. 264 ; 1 L. J. (o.S,)- 
Ch. 202. 

Death of.] — Prochein ami of feme plain- 
tiff being dead, she was ordered to appoint 
new one in two months, or biR dismissed with 
costs out of fund in court. Barlec v. 
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Insolvency— Stay of Proceedings.] — If the 

mext f riend of a married \vomaH. be insolvent, the 
ootirt will stay the proceedings until the next 
triend be changed or she shall give security for 
•costs. 3£^Ke(m \. WaUh^ 1 Ir. Ch. E. 608. 

And see Wilton x. Hill., 2 De G. M. & G, 807 ; 
-•and H Oeehmer v. Sctftt, 24 Beav. 239. 

And see 3IeCann v. Bo7*rad'iUe, 37 L. J., Ch. 
•124; 17 L. T. 298; 16 W. E. 175; Dr man v. 
Jfannix, 3 Dr. k War. 154 ; 2 Con. k L. 87 ; 5 
Ir. Eq. E. 190 ; Pemimgton v. Pennington,. 1 
L- J. (O.S.) Ch. 71 ; and Pennington v. Alvin^ 1 
.Sim. k S. 264 ; 1 L. J. (o.S.) Ch. 202. 

Suspicion of not Enough.] — To disqualify 

:a person from being a next friend to a married 
■woman it is not sufficient that his insolvency be 
■suspected ; there must be either admitted in- 
.solvency, or an irresistible inference of it. The 
-court will not, for the purpose of deciding 
whether a person is a proper next friend, admit 
of a number of affidavits to show whether or not 
he is solvent. Elliott v. Inee, 7 De G. M. & G. 
475;' 26 L. J., Ch. 821 ; 3 Jur. (N.s.) 597 ; 5 
W. E. 465. 

Onus of Proof on Defendant.] — The onus 

is on a defen da ut, who seeks to have a next 
.friend removed on the ground of insolvency, to 
make out a clear case. Giaeometti v. Prodgers, 
.28 L. T. 294 ; 21 W. E. 282. 

Objection Cannot be Taken at Hearing.] 

— An objection, to the solvenc}^ of the next friend 
•of a married woman cannot be taken at the 
.hearing. Monday v. Waghorn^ 21 L. J,, Ch. 353 ; 
16 Jur. 737. 

Security for Costs.] — The next friend of a 

married 'woman plaintiffi must be a person who 
.is capable of giving security for costs. Hind v. 
Whitmore, 25 L. J^., Ch. 394 ; 4 W. E. 379. And 
.-see Sterenn v. WiUinmn, 1 Sim. (n.s.) .545 ; 21 
L. J., Ch. 57. 

The court will not order the next friend of a 
married woman to give security for costs, unless 
•upon a distinct allegation that he is believed to 
1 x 2 insolvent, or unalJc to answer the costs of 
the suit ; a mere statement of belief that he is in 
.poor circum.stances is not sufficient. Beach v. 
■Sled don. 39 L. J., Ch. 123. And see Smith v. 
Etches, 1 Hem. <!c M. 711 : 9 L. T. 757 ; 12 W. R, 
-368 : and Schjott v. Schjott. 51 L. J., Ch. 368 ; 
19 Ch. D. 94 : 45 L. T. 338 ; 30 W. E. 329. 

A married woman W'ho had brought an ad- 
.ministration action by her next frieiul, in which, 
-an order had been made directing certain in- 
quiries, was an evidence that her next friend was 
41 person of no means directed to give security for 
•co-sts. Thompson, In re, Stevens v. Thompson,^! 
L. J., Ch. 748 ; 38 Ch. D. 317 ; 59 L. T. 427— 
^■C. A. 

Poverty.] — The poverty of the next 

friend of an infant will be no ground for the 
• defendant’s refp.uring security for costs, Dritum 
V. Hannin*, 2 Con. k L. 87 ; 3 Dr. k W. 154 ; 5 
Ir. Eq, E. 162, 190. 

But the poverty of a next friemi is a ground 
for requiring security for costs to be "given, 
■where the same person is next friend both of a 
■feme covert and infants who are co-piaintilis. 
Jh. 

Form of Order,]— The form of the order 


in such a case is, that the proceedings be stayed, 
until the next friend of the feme covert be 
I changed, or security for costs be given. Ih. 
And "see Jones ’X. FaiDcett, 2 Ph. 278 ; 16 L. J., 
Ch. 497 ; 11 Jur. 529. 

Female Co-plaintiff. ]— A female co- 
plaintiff upon being appointed next friend to her 
mother and brothers and sisters must give 
security for costs. Balgny v. Broadhurst, 2'Eq; 
E. 1270 ; 2 W. E. 680. ‘ 

Second Action — Ne'w Next Friend— Costs 

not paid.] — An action was brought by a married 
w'oman by her next friend, and an order was 
made that the next friend should give security 
for costs oil the ground of poverty. That order 
not having been complied with the action was 
dismissed with costs. Afterwards the plaintiff 
by a different next friend brought another action 
for the same purpose : — Held, that the second 
action ought to be stayed till the costs of the 
first action were paid. Hiiul x. Whitmore (2 
Kay k J. 458) not followed. Payne, In re, 
Handle v. Payne, 52 L. J., Ch. 544' ; 23 Ch. D. 
288 ; 48 L. T.‘ 194 ; 31 VV. E. 509. And see 
Blk/li X. Tredgett, 5 De G. k 8in. 74 ; 21 L. J., 
Ch.'204; 15 Jur. 1101. 

Change af.]— An application by a married 
woman, plaintiff, for leave to change her next 
friend, is in the discretion of the court, and will 
not be granted if there be reason to believe that 
the defendant’s security for costs will be thereby 
prejudiced. Jones x. Faiccett, 2 Ph. 278; 16 
L. J., Ch. 497 ; 11 Jur. 529. 

And see Lander v. Parr, 16 L. J., Ch. 269 ; II 
Jur. 271 ; and Grace v. Grace, 3 W. E. 146. 

Security for Costs.]— If the next friend of a 
married woman is changed during the suit, he 
must not only give his own security for the costs 
iucurre<l, but find a security to join him in such 
amount as the master in his discretion shall fix. 
Payne v. Little, 22 L. J., Ch. 1037. And see 
S. C., 1 W. R. 238 : and Wangh, In re, 15 Beav. 
508 ; 21 L. J.. Ch. 567 : Payne v. Little, 14 
Beav, 652 ; 21 L. J., Ch. 718 Bing x. Nettles, 
FI. (Sc K. 51 ; 3 Ir. Eq. E. 53 ; and Laieley v. 
Halpen, Bunb. 310. 

He'W Next Friend — Liability for Costs.] 

■—A bill was filed by a married woman purport- 
ing to sue in respect of her separate estate ; and 
the next friend having died, a new next friend 
was appointed without his knowledge. An order 
■ having been made dismissing the bill for want of 
; prosecution with costs, to be paid by the new 
next friend : — Field, on a motion by the new 
next friend to vary the order by charging the 
- costs on the plaintiff’s solicitor, that the order 
was right, and the next friend was liable. Bligh 
V. Tredgett, 5 De G. & Sm. 74 ; 21 L. J., Ch. 204 ; 
15 Jur. 1101. 

A iiext friend, substituted for one "who had 
previously died, is liable for all the costs, from 
. the commencement of the suit, and not only 
for such as have been, incurred during the 
time his name h-as been on the record. Ik 
, pSemble, a next friend, appointed without 
. his own knowdedge, is liable, as bet'ween 
. himself and the defendants, to all the costs of 
the suit, and has a reniedj?- against the solicitor 
who appointed him. Ih. 

A raarrietl woman by her next friend filed a 
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petition for appointment of new trustees, and 
the petition was supported by an affidavit, which 
contained charges of gross misconduct on the 
part of her husband. The court made the next 
friend pay the costs incurred by the allegations 
of misconduct on the part of the husband. 
WilU, In re, 9 L. T. 570 ; 12 W. R. 97. 

And see Glanmll, In re, JBllis v. Johnson, 55 
L. J., Ch. 325 ; 31 Ch. D. 532 ; U L. T. 411 ; 34 
W. R. 309 ; 50 J. P. 662— C. A. 

When a next friend of a married woman 
institutes, without her consent, a useless suit, he 
will be ordered to pay the costs. Kenrieh v. 
Wood, 39 L, J., Ch. 92 ; L. R. 9 Bq. 333 ; 19 
W. R. 57. 

Security may he ordered at any time.] — 

Under rules of S. C., r. 8 of Ord. XVI., the court 
lias a judical discretion to direct security for 
costs to be given at any time. Martano v. Mmm, 
49 L. J., Ch. 510 ; 14 Ch. D. 419-C. A. 

-Writ issued by — lay next Friend acting 

as Solicitor.] — A writ issued by the next friend 
of a married woman on her behalf without the 
employment of a solicitor will be, together with 
all subsequent proceedings, set aside, with costs 
against the person issuing such writ. Swann v. 
Swann, 43 L. T. 530. And see Kenrieh v. Wood, 
S9 L. J., Ch. 92 ; L. R. 9 Bq. 333 ; 19 W. R. 57. 

Authority.] — The authority given by a married 
woman to her next friend to commence an action 
cannot be filed. Rogers v. Horn, 26 W. R. 432. 

A next friend must be prepared when chal- 
lenged to show his authority. Sohjott v. Sehjoti, 
51 L. J., Ch. 368 ; 19 Ch. D. 94 ; 45 L. T. 333 : 
30 W. R. 329-C. A. 

Action Brought without Husband’s Au- 
thority.] — An action having been brought by a 
married woman as executrix in which her husband 
was made a co-plaintiff, the court refused to order 
the proceedings to be stayed altogether, but ordered 
they should be stayed until security was given to 
the husband by the attorney against the costs of 
the action, the affidavits showing that the hus- 
band and wife were living separate, and that the j 
action was brought without his sanction and 
against his will. Proctor v. JBrotlierton, 9 Ex. 
486 ; 2 C. L. R. 496 ; 23 L. J., Ex. 116 ; 2 W. R. 
195. 

Where an action is brought (without the 
authority of the husband) in the name of hus- 
band and wife, for an assault upon the latter, the 
husband will be entitled to stay the proceedings 
until he receives an indemnity against costs. 
Harrison Y. Ahnond, 4 D. P. 0. 321 ; 1 H. & W. 
519. 

So where husband and wife lived separate, and 
an action was brought by the wife for a debt due 
to herself in the name of the husband and wife, 
without his authority, the court ordered proceed- 
ings to be stayed until an indemnity was given 
to the husband. Morgan v. Thomas, 2 C. & M, 
388 ; 2 I). P. C. 332 ; 3 L. J., Ex. 90. 

An action having been brought by a wife of a 
lunatic (not so declared by commission) in his 
name, for the recovery of a debt, the defendant 
paid the money into court. The court made 
absolute a rule for payment of the money out to 
the wife. GlUldon v. TrelMe. 9 C. B. (N.s.) 367 ; 
30 L. J., C. P. 160. 

Unmarried Woman representing herself to he 
a Feme Covert.] — A man and woman had been 
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married and were cohabiting together. Goods 
which had belonged to the woman before the 
marriage were seized and sold under an execu- 
tion against the man. The woman afterwards 
discovered that the marriage was void : — Pleld, 
that she might recover in trover against the 
sheriff the full value of the goods, though ex- 
ceeding the price for which they were sold, 
Glaspool Y. Young, 4 M. &: Ry. 533 ; 9 B. & 0, 
696 ; 7 L. J. (o.S.) K. B. 305. 

The plaintiff hired a house of the defendant, 
representing herself at the time to be a feme 
covert, and, upon the faith of the like represen- 
tations, she obtained goods from various trades- 
men : — Held, that her assertions that she was a 
feme covert estopped her from suing as a feme 
sole in respect of a trespass committed by the 
defendant under colour of a distress for rent. 
Langford v. Foot, 2 M. & Scott, 349. 

Action by Wife’s Representative.] — In an 

action by the administratrix of a wife it ap- 
peared that the defendant had written letters to 
the wife promising to hold at her disposal a sum 
of money which he had received from a third 
person. The husband did not interfere either to 
allow her to have the control of the money or to 
prevent her from dealing with it. He survived 
her, and then died : — Held, that the gift of 
money was a chose in action conferred on the 
wife with which the husband did not during 
coverture interfere, and therefore the action was 
properly brought by the representative of the 
wife. Fleet v. Perrins, 9 B. & S. 575 ; 37 

L. J., Q. B. 233 ; L. R. 8 Q. B. 536 ; 19 L. T. 

147. Affirmed, 9 B. & S. 575 ; 38 L. J., Q. B. 

257 ; L. R. 4 Q. B. 500 ; 20 L. T. 814 ; 17 W. R. 

862— Ex. Ch. 

Under Married Women’s Property Act, 1870.] 

— Since the Judicature Acts, as before, a wife 
suing to recover separate estate ought to sue by 
a next friend, making her husband a defendant. 
Roherts v. Feans, 47 L. J., Ch. 469 ; 7 Ch. D. 
830 ; 38 L. T. 99 ; 26 W. R. 280. 

In an action of this kind the husband was 
made a co-plaintiff. The defendant by his state- 
ment of defence objected that the husband ought 
to have been a defendant. The statement of 
claim was afterwards amended for another pur- 
pose, but no alteration was made as to the par- 
ties. At the trial the court ordered the husband 
to be made a defendant, and, in giving judgment 
for the wife, deprived her of the costs of the 
pleadings subsequently to the time when the 
defendant took the objection. Ih, 

The Married Women’s Property Act, 1870 (33 
& 34 Viet. c. 93), enables a married woman to 
maintain an action in her own name to recover 
damages against her bankers for dishonouring 
cheques drawn by her in the course of a trade 
which she carries on separately from her husband, 
or for not duly presenting or not giving due 
notice of dishonour of a bill of exchange acquired 
by her in such trade, and intrusted to them by 
her for presentment, it being a remedy “ for the 
protection and security ” of her separate property, 
within s. 11. Summers v. City Banh, 43 L. J., 
C. P. 261 ; L. R. 9 C. P. 580 ; 31 L. T. 268. 

A feme covert can sue her husband in respect 
of money lent to him out of her separate estate. 
The plaintiff lent to her husband 1,000L, out of 
money left by will to her sole and separate use, 
upon the security of his promissory note : — Held, 
that she was entitled to recover. Horrell v. 
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amendment is not within the fiftieth General under this section a Jmshand or wfe ’^hall oe 
Order. Greer v. Greer, 8 Ir. Eq. K. 32. competent to ghe evidence against each other 

any statute or rule of laio to the contrary not- 
Petition for Payment out of Court— Next imthstanding : Provided always, that no cri~ 
Friend Tlnnecessary.] — A petition by a married minal proceeding shall he taJien hy any wife 
woman for payment out of court of her separate against her husband by virtue of this act while 
estate is a remedj?' for the protection of such pro- they are living together, as to or concerning any 
perty within the meaning of 33 & 34 Yict. c. 93, property claimed by her, nor while they are 
s, 11, and she can present her petition without living apaot, as to or c(mcerrilng any act done by 
appearing by a next friend, as if the property in the husband while they loere living^ together, eon- 
question belonged to her as an unmarried cem'mg property claimed, by the wife, unless such 
woman. Plsher^s Trusts, In re, 45 L. T. 504 ; 30 property shall have been wrongj idly talien by the 
W. R. 56. husband when leaving or deserting, or about to 

^ ry ^ I earn or desert, his wife. 

Eight to bring Action of Trespass.] — Under 

the Married VV^omen's Propertj^ Act, 1870, a mar- Suing as Feme Sole— Security for Costs.]— A 
ried woman can maintain an action in her owm married w^oman being em powdered by s. 1, sub-s.. 
name against a wrongdoer for her expulsion from 2, of the Married Women’s Property Act, 1882,. 
a I>eerhouse, in w'hich she carried on business to sue as a feme sole, may sue without her bus- 
apart from her husband, and for loss of profits, band or a next friend, and cannot be ordered to 
stock-in-trade and fixtures, wiiich she had pur- give security for the costs of the action, even 
chased with her separate earnings, it being a re- though she 'have at the time of the action no 
medy for the protection of her property within separate estate. Isaac, In re, Jacob v. Isaac, 

the meaning of s. 11. Moore v. Itohinson, 48 .54 L. J., Ch. 1136; 30 Ch. D. 418; 53 L. T. 

L. J., Q. B. 156 ; 40 L. T. 99 ; 27 W. R. 312. 478 ; 33 AV. R. 845. 

And see Severance v. Civil Service Supply 
Action by Husband.] — A., a feme sole, entitled Association, 48 L. T. 485, and Tlivelfall v. Wll- 
to the profits of an estate vested in trustees for son, 8 P. D. 18 ; 48 Ij. T. 238 ; 31 W. R. 508 ; 4T 
her scjparate use, conveyed them to B., a married J, p. 279, See col. 1303, 

woman, for her separate use, without the inter- icoo i 

position of a trustle. A. married, and the tnis- , Suing Alone-Tort committed hefore 188^- 

teo5, ivithout notice of the conTeyanoe to E., ^ 

paid the profits to A. B.’s luiskand cannot J\omen,s Iroperty Act, lbb2, b. 1, suh-b. 2, to 

maintain an action against A.’s husband for the bring an action m respect, of a tort committed 

monov as money reieiyed to his use. Davhon her during coverture before the oommence- 

y. Atkhmn, r, Term B,ep. 434. '““t the act withoiitjoming her husband as 

’ ^ plamtitf. A ddon v. A inslow, .:>3 L. J., Q. B. 

Sufficient Separate Estate presumed.] — A 528 ; 13 Q. B. D. 784 ; 51 L. T. 643 ; S3 AV, R. 
married woman suing as a member of a firm 219 — C. A. 

r].\ust be assumed to have (unless the con- The Alariied AA'omen’s Property Act,^ 1882, 
tiary be showui), sufficient separate estate to does not cnalde a married v/oman to bring an 
justify her in maintaining an action. Eddoices action for an assault committed upon her (luring 


V, Argentine Loan Co., 63 L. T. 364 — G. A. 

Execution— Marriage hefore Final Judgment.] 

— A feme sole, wdio marries before final judgment, 
may sue out execution, without making her hus- 
ban<l a party to the record, the marriage being 
only matter of plea in abatement. IValltcr v. 


coverture before the pas.sing of the act without 
joiniim her husband. 'Weldon v. Ill rierc, 58 L. J.. 
Q. B. 44S. 

Tort when barred by Statute of Limita- 
tions.]— Tlie right of a married w^oraan wffiose 
husband is aliv'e to bring an action in her ow^b 


2 I). (N.s.) 776 ; 11 M. &AP. 78 ; 12L. J., name, dates from the commencement of the 
Ex. 185. Married Women's Property Act, 1882 (January 1,. 

1883). -For that purpose she is a feme discovert 

ii. Si»ee Mamed Womm'a Pnpn-ty AH, 1882. Statute of Limitations (21 Ja-c. 

-t J she may within the statutable limits 

Statute.] — By 45 k 46 AUct, c. 75, s. 1, sub-s. 2, from that date bring an action for a cause w’-hich 


a married icoman shall he capable, in rtspeci accrued many years previously to that date wdiile 
of her separate property, of suing either in eon- she W'as a married woman. Mhldun v. Kcal, 51 
trad or in tort or otherwise in all respects as if L. T. 289 ; 32 AV. R. 828. 

she were a feme sole, and, her husband need not The effect of the Married AW)nien’s Property 
he joined imth her as pi (lint {ffi or he made a Act, 1882, is to make a married w^oraan discovert 
party to any action or other legal proceeding from the date of the passing of the act in respect 
brought hj her. of torts committed against her during coverture,. 

Arid by s. 12, erery icoman, whether married and she is entitled to bring an action in respect 
before or after this act, shall have in her own of a tort committed during coverture and before 
name against all persons tvhomsoever, including 1882, wdiich would otherwise be barred by 21 
her husband, the same ekil remedies, and also Jac. 1, c. 16, s. 3 ; for that statute begins to run 
(subject, as regards her husband, to the proviso only from the date of the passing of the act of 
hereinafter contained) the same remedies and 1882, Loice v. Fox, 54 L. J., Q. B, 561 ; 15 
redress by way of criminal proceedings, for the Q. B. I). 667 ; 53 L, T. 886 ; 34 W. B. 144 ; 50 
protection and security of her own separate piw- J. P. 244 — C, A. 
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— — House Settled to Separate Use.]— When 
a husband, by a post-nuptial deed, has settled 
a house and business to the separate use of 
his wife, to be managed by her for the benefit 
of herself as if a- feme sole, he can be restrained 
from in any way interfering with the business, 
and even from entering the house. Wood v. 
Wood, l^ W. R. 1049. 

Husband Claiming Eight — Interim In- 
junction.]— On a marriage a leasehold house was 
settled upon the usual trusts for the wife for life, 
for her separate use, and the husband and wife 
continued to reside in the house. Differences 
arose between them, they ceased to cohabit, and 
the wife instituted proceedings for divorce or 
judicial separation. The husband claimed the 
right to go to and to use the house when and as 
he thought fit, not for the purpose of consorting 
with his wife, but for his own purposes. In an 
action by the wife against the trustees and her 
husband, claiming administration of the trusts of 
the settlement and an injunction to restrain the 
husband from entering the house : — Held, that, 
under the circumstances, the wife was entitled to 
an interim injunction. Symonds v. Halldt, 53 
L. J., Ch. 60 ; 24 Cli. D. 346 ; 49 L. T. 380 : 32 
W. R. 103— G. A. And see Wood v. IFeer/. 19 
W. R. 1049. 

House in Sole Occupation of Wife as her 
Separate Property — Trespass.] — A married 
woman in the sole occupation of a house, bought 
by her out of her own earnings, since the Marrierl 
Women's Property Act, 1870, can now, after the 
Married Women’s Property Act, 1882, sue alone, 
without her husband, in an action for trespass, 
a person who has entered such house against her 
will, though he did no injury to the house, and 
entered it with the authority of her husband, 
but for a purpose unconnected with the hus- 
band’s desire to live with his wife : — Qumre, if 
the husband himself has a right to enter such 
house. Wtddon v. De Bathe, 54 L. J., Q. P>. 113 ; 
14 Q. B. D. 339 ; 53 L. T. 520 ; 33 W. R. 328— 
C. A. 

Application for Injunction — Undertaking as 
to Damages.] — Where an interlocutory injunction 
is granted upon the application of a married 
woman, her sole undertaking as to damages is 
sufficient. A married woman living and carrying 
on business apart f rom her husband brought her 
action for specific performance of an alleged 
agreement to grant a lease, and moved for an in- 
terlocutory injunction to restrain the defendant 
from dealing with the property. The defendant 
alleged that the plaintiff had not sufficient sepa- 
rate property to satisfy her present liabilities, 
and that her undertaldng in damages would be 
illusory, and asked for the undertaking of some 
responsible person : — Held, that since a married 
woman was for the purpose of suing in the same 
position as a feme sole, no distinction could be 
made between her and a male plaintiff; aiul 
that, therefore, her sole undertaking for damages 
was sufficient. Pih^ v. Cace, 62 L. J., Ch. 937 ; 
08 L. T. 650. 

An application was made on behalf of a married 
woman for an injunction restraining the Bank 
of England, until further order, from permitting 
the transfer of a sum of new three per cent, 
annuities, stanriing in the names of the executors 
of a testator, and to which the married woman 
claimed to be beneficially entitled. An injunc- 


tion was granted for a fortnight on the usual 
undertaking of the married woman to be answer- 
able in damages. The registrar refused to draw 
up the order on the sole undertaking pi the 
married woman as to damages Held, that the 
sole undertaking of the married woman must be 
accepted. Prymie, In re, 53 L. T. 465. See 
also IIiDit V. Hunt, 54 L. J.,. Ch. 289. 

d. Actions against Wife. 

Statute.] — By 45 &46 Yict. c. 75. s. 1, sub-s. 2, 
a married loom an shall he ea/paMe of entering 
Into and rendering herself Viable in respect of 
and to the extent of her separate property on any 
eontraet, and of suing and being sued, either in 
contract or in tort, or otherwise in all respects 
as if she were a feme sole, and her husband need 
not be joined with her as plaintif or defendant, 
or be m ade a party to any action or other legal 
proceeding brought by or tahen against her. 

And see R. S. C., 1883, Ord. XVI,, r. 16. 

Married Woman as Executrix or Trustee.]— 

By 45 & 46. Viet. c. 75, s. 18, a married woman 
who is an executrix or admlnidratrlx alone or 
jointly with any other gjor son or persons of the 
estate of any deceased person, or a trustee alone 
or jointly as aforesaid of progyerty subject to any 
trust, may sue or be sued, and may transfer or 
join in transferring any such annuity or deposit 
as aforesaid, or any sum forming part of the' 
public stocks or funds, or of any other stochs or 
funds transferable as aforesaid, or any share, 
stock, dehenture, debenture stock, or other beneft, 
right, claim, or other interest of or in ang such 
corporation, company, public body, or society in 
that character, without her husband, as if she 
were a feme sole. 

Appearance.] — In an* action against husband 
and wife for a debt incurred b}^ the wife dum . 
sola, the court refused at the instance of the 
husband, to set aside an appearance entered for 
both,' it appearing that the wife had given in- 
structions to the attorney. Williams v. Smith,. 
1 D. P. C. 632. 

Pleading — Statement of Claim— No Appear- 
ance entered.] — ^^Vhere a married woman is 
defendant in an action on a contract, and has 
made default in the delivery of a defence, the 
statement of claim must contain an allegation; 
that the defendant has separate estate ; other- 
, wise the court will refuse to make an order 
, against the defendant on the statement of claim 
, under Ord. XXVII. r. 11, of the Rules of 1883, 
Tetley v Griffth, 57 L. T. 673; 36 W. R. 96, But 
sec now the Married Women’s Property Act, 1893 
s (56 k 57 Viet. c. 63), s. 1. 

Money Paid by Husband for Wife after Mar- 
! riage.] — Before the coming into operati<.in of the 
! Married Women's Property Act, 18S2, a husband 
[ in a court of equity might make his wife a de- 
i fendimt to a suit res]>ccting her separate estate, 

; and might obtain a decree {iguinst her for breach 
of any contract, whereby she had intended to 
I bind the same, and that statute has not deprived 
: a husband of any right or remedy, to which, if it 
r had not been passed, he w’'ould have been en- 
. titled as against his wife in respect of her sepa- 
3 rate estate ; and therefore it is now competent 
i to a husband to maintain an action against his 
- 1 wife, and to charge her separate estate for 
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their marriage. Sv^er J. Sutler, ao L . a ‘ n B 1 ; [1892] 1 Q- B. 94 ; 65 L. T. 656 ; 

Q. B. 55 ; 16 Q. B. B. 374 ; 51 L. T. .,91 . .14 L «■ ’ gL ^ p_\9e_c. a. 

■ff. R. 132— C. A. 


W. E. 132— C. A. 

Action by Executors against Legatee for 
Indemnity. 1— A married woman became en- 1 

titled to tie residue of a testator s estate for ei 
her separate rise. A part of the residue c^n- 
sistecl of certain shares not fully paid-up. The ' 
certificates for the shares were handed to her by jr 
the executors, but no transfer was executed A ai 
call was afterwards made on the shares, ^ 

the married woman refused to pay. ine 
executors commenced 7 

married woman for an indemnity .—Held, that a. 
they were entitled thereto; that 
otherwise” in s. 1, sub-s. 2, of he Married 
Women’s Property Act, 1882, gave the executors r. 
the ri‘dit to sue her in respect of her ‘ 

Stater The object and efiert of s i o the b 
Married AVomens Property Act, is to p 

Sc a married woman to be sued on any i 
cause of action on which a man can ^ sued^ 1 
srrhicct to the fact that her power to contract i, c 

limited, and the remedy against her is conhned o 
to her separate estate, ,^'pr'’n .^o . c 

tiih'r V. Serslidv. 60 L.,!., Ch. 9 , 4o Ch. D. .120 , 

63 L. T. 203 ; 39 W. R. 23— C. A. 1 

Joint and Several Promissory yotf-J— ^ ‘ 
noman, married since the passing of the Married 
H'miien’s I’roperty Act, 1870 , joined her husband ( 
in smniiig a joint and several promissory note for . 

monevlenttohim. The husband became bank- ( 

nil it Held, that her separate estate was liable 
for the amount due on the note, and that it was 
not necessary to make any trustees for the ^ wife , 
parties to the action. Banes v. Jenhins, 6 i 
Ch. D. 728 ; 20 MC R. 260. 

Liability for Tort after Marriage. ]--The 
plaintiff nnay sue the wife alone or the husband 
and wife jointly for wrongs committed^ by her 
after marriage. “ P. ^ 

Q B. B75 ; 17 Q. B. D. l /v ; »4 L. T. 64.1 , 34 
W.R.’542, 

Third Party — Married Woman — Judgment 
against— Refusing to state Defence.]— Judgment 
may he ordered, under Ord. XYL, ^2, against 
a third party who has ajipeared after a third 
Tiarty notice has been served on him, if the third 
party, on the hearing of an application for 
directions, declines to state any defence, and if 
the iudee is not satisfied that there is any 

Question properto be tried. Such judgment may 
be ordered against a married woman as a feme 
sole declaring her separate estate liable, although 
the lialiility was incurred prior to the passing of 
the Married Yeomen’s Property Act, 1882. 
moucestorsMrr Banling Co. v. oJ 

0 B, 403 ; 12 Q. B. D. 533 ; 50 L. T. 360 ; 32 
W. li! 522. ’ 


Delay in Entering Judgment.] — The 

plaintiff obtained leave, under Ord. XIY., to 
enter final judgment for a debt against a married 
woman possessed of separate estate with a 
restraint on anticipation. He delayed entering 
judgment for three months, when he knew that 
'arrSirs had just become due, and then entered 
judgment and obtained an order for a receiver : 
—Held that an order for a receiver ought not 
to be made under such circumstances. C'olyer v. 
Imac-o, 77 L. T. 198— C. A. 

Judgment under — Evidence of Sepa- 
rate Estate.] — In an action against husband 
and wife to recover a debt of the wife contracted 
before marriage, where the marriage has taken 
place after the coming into operation of the 
Married Women’s Property Act, 1870, and the 
Married Women’s Property Act, 1870, Amen^ 
ment Act, 1874, but before the coming into 
operation of the Married Women’s Property Act, 
1882 jiidgment may be entered against the wife 
under Ord. XIV., r. 1, making the debt and costs 
payable out of her separate property, with a 
limitation as regards execution similar to that m 
the form settled in Scott v. Morley (20 Q. B. D. 
120), without proof of the existence of separate 
estate at the date of the judgment. Sowne v. 
Fiddler, 21 Q. B. D. 11 ; 59 L. 1. 180 ; 3faW.R. 
694 ; 52 J. P. 375. 


Order XIV Payment into Court— Eight of 

Plaintiff to Money,]— In an action against a 
married woman who had separate estate not 
subject to a restraint on alienation, she was 
ordered to pay the sum claimed into court as a 
condition to defending the action. At the trial 
the plaintiff obtained judgment for the amount 
paid in Held, that the plaintiff was entitled to 


Form of Judgment.] — The proper form of 
jiidmnent against a married woman undei s. 1, 
sub-s. 2 of the Married Women’s Property Act, 
1882, settled by the court. Scott y . iMorley, 67 
L. J. Q. B. 43 ; 20 Q. B. D. 120 ; 57 L. T. 919 ; 

36 Yh R. 67 ; 4 Morrell, 286 ; 52 J. P. 230 — 

C A 

\vhen judgment was recovered against a mar- 
ried woman" an order was made, on the appli- 
cation of the plaintiff, that the judgment debtor 
should pay the amount due upon the judgment 
by instalments out of her separate estate not 
subject to restraint against anticipation ; or 
which, being so subject, was nevertheless liable . 
to execution under s‘. 19 of the Married Women’s 
Property Act, 1882. Johnstone v. Browne, 18 
L. R. Ir. 428. . , 

When judgment is obtained against a married 
woman, execution is limited to such separate 
estate as she is not restrained from antici- 
' pating ; unless such restraint exists under any 
! settlement or agreement for a settlement of her 
j own property, made or entered into by herself. 

: Bnrm v. Tanner, 13 Q. B. D. 691 ; 50 L. T. 589 ; 
32 W R 827. See also Gloucedershne BanMng 
Co. V* Phillips, 53 L. J., Q. B. 493 ; 12 Q. B. D. 

I 533 ; 50 L. T. 360 ; 32 W. R. 522. 

The plaintiff sued the defendant, a widow, as 
maker of a promissory note during the lifetime 
f of her husband. The defendant pleaded that at 
a the making of the note she was not entitled to 
t separate property, and that she did not after- 
,s wards become possessed of or entitled to any 
a property which she could charge, alien or dis- 
d pose of ; that the only separate estate she 
t possessed or was entitled to at the date of 
u the note, and afterwards during coverture, was 
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separate estate subject to a restraint bn anti- 
cipation ; and that there were not, at the date 
of the alleged contract, or subsequently, arrears 
thereof due : — Held, on demurrer, a valid defence 
to the action. The principle of Pike v. Fitz- 
glbhon (17 Oh. D. 4o4) has not been altered by 
the Married Women’s Property Act, 1882 (45 & 
46 Viet. c. 75). Myles v. Burton^ 14 L. E. Ir. 258. 

At the trial of an action, brought against 
husband and wife to recover the amount of a 
bill of exchange indorsed by the wdfe to the 
plaintih:, it appeared that the wife, when she 
indorsed the bill, was a married woman possessed 
of a life interest in certain property settled to 
her separate use, without any restraint upon 
anticipation, and that after writ issued, but before 
trial, her life interest was, by deed, resettled upon 
her for her separate use without power of antici- 
pation. Judgment having been entered for the 
plaintiff for the amount claimed, -with a direction 
to the master to inquire as to the wife’s separate 
estate and report to the court, and also with an 
injunction restraining the defendants from deal- 
ing with the separate estate until the debt was 
paid or the money paid into court : — Held, on 
appeal, that this judgment was wrong, that the 
proper order to make was one declariog that the 
plaintiff entitled to be paid the amount of the 
debt out of the estate (if any) to which the wdfe 
might be entitled for her separate use wdthout 
restraint on her power of dealing therewith ; 
judgment to be entered for the husband ; and 
(the plaintiff having failed to show that the wife 
at the time of the trial was entitled to any 
separate estate with power of dealing therewith) 
no further order to be made, except that the 
judgment was to be without prejudice to such j 
proceedings as the plaintiff might be advised to 
take in order to set aside the deed of resettle- 
ment. Barber v. Gregson^ 49 L. J., Ex. 731 ; 43 
L. T. 428— C. A. 

See also Pike v. Fitzqihbori, 50 L. J., Ch. 394 ; 
17 Ch. D. 454; 44 L.' T. 562; 29 W. R. 551— 
0. A. Mg Queen v. Turner^ 30 W. R. 80. 
Gfillagher v. Nugent^ 8 L. E. Ir. 353. Bwrrant 

V. Becketts, 51 L. J., Q. B. 425 ; 8 Q. B. D. 177 ; 
30 W. R. 428. Collett v. Dickmson, 11 Ch. D. 
687 ; 40 L. T. 394. 

Restraint on Anticipation — Duration of 
Restraint — Arrears of Income.] — The restraint 
on anticipation of a married woman’s separate 
income ceases to attach to such income as soon 
as it becomes due and payable to her under the 
trusts of the instrument under which she is 
entitled. Hood Barrs v. Cathcar't, 63 L. J., 
Q. B. 602 ; [1894] 2 Q. B. 567 ; and PlUers v. 
Bdimrds (71 L. T. 788) overruled. Hood Barrs '\ 
v. Heriot m L. J., Q. B. 352 ; [1896] A. C. 174 ; 
74 L. T. 353 ; 44 W. R. 481 ; 60 J. P. 612— 
H. L. (E.) 

Rents accruing after judgment of property 
subject to a restraint on anticipation cannot be 
taken in execution under a writ of sequestration, 
or by means of a receiver. Hood Barrs v. 
Catlwart (supra) followed. Luniley^ In re^ 
Hood Barrs v. Catlwart^ 63 L. Ch. 897 ; 
[1894] 3 Ch. 135; 7 R. 400; 71 L. T. 7 ; 42 

W. E. 633— C. A. 


court, in allowing judgment to be entered, 
limited execution to such separate property as 
she was not restrained from anticipating, iinicss 
such restraint existed under a settlement or 
agreement for a settlement of her own pro- 
perty made or entered into by herself. Form 
of Order. Nieltolls v. Morgan^ 16 L. R. Ir. 409. 
See now, as to Costs, col. 1307 

Writ of Sequestration — Form.]— The general 
form of a w^it of sequestration against “ the 
estate and effects” of a married woman without 
any express limitation therein to separate pro- 
perty of the wife not subject to a restraint on 
anticipation is correct ; but the writ can only 
operate on her separate property w’hich is not 
so subject. Hyde v. Hydeyol L. J., P. 89 ; 13 
P. D. 166; 59 L. T.‘529; 36 W. E. 708— 

C. A. 

Inquiry as to Property.] — A charge given by 
a married woman upon her separate estate is 
sufficient evidence of the existence of separate 
estate to entitle a plaintiff, with whom she has 
contracted, to an inquiry. London Alliance 
Discount Co. V. Kerr, 1 Cab. & E. 5. 

Receiver — In what Cases — Judicature Act, 
1873, s. 25, sub-s. 8.] — M., a married woman, 
by her next friend, applied to tax the bill of 
costs of her solicitor, incurred in a suit relating 
to her separate estate. After the taxing-master’s 
certificate had been filed, an order was made on 
the application of the solicitor, directing an in- 
quiry of what M.’s separate estate consisted at 
the date of the filing of the certificate capable 
of being reached by the judgment and execution 
of the court, and appointing a person to receive 
it until the amount found due on taxation was- 
paid : — Held, that this order ■was proper, and 
that it was not necessaiy to take separate pro- 
ceedings by action to enforce the demand 
against the separate estate. Peace and Waller, 
Lire, 24 Ch. B. 405 ; 49 L. T. 637; 31 W. R. SOE 
— C. A. 

Who Appointed— Prior Charges.]— In an 

action against a married ■svoman alleged to be 
possessed of separate estate, no defence being 
delivered, the master, by his report, found that 
she was entitled to separate estate vested in 
trustees, and subject to certain charges. The 
report being confirmed, the plaintiff was ap- 
pointed receiver, without security, of the residue 
of the income of the separate estate, after pay- 
ment of the prior charges, the plaintiff under- 
taking to act without commission. M' Garry 
16 L. E. Ir. 322. 

Garnishee Proceedings.] — A judgment for a 
debt against a married woman enforceable only 
against property to her separate use which she is 
not restrained from anticipating, is a “ judg- 
ment” within the meaning of Ord. XLV. r. 1, 
which entitles the judgment creditor to insti- 
tute garnishee proceedings, and to attach a debt 
owing or accruing to such married woman. 
Holtby Y. Hodgson, 59 L. J., Q. B. 46 ; 24 Q. 

D. 103 ; 62 L. T. 145 ; 38 W. R. 68— C. A. 


Execution limited.] — Where, upon Actions on Judgments against Wife.]— Action 

motion to enter final judgment against a against husband and wife on a judgment re- 
married woman, she denied by affidavit having covered against the wife durn sola, 
separate estate, save property settled on her ing the record, it appeared that the 
marriage, with a restraint on anticipation, the tion was against the wife and 
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yarlance, but, at the most, only a ground for a fendant after judgment. Moms v. Coates, 3 

L after-interlocutory judgment against n feme 

7o9 ; 11 M. & W. .51 , 12 L. J. Itx. . Jur. ^ carries ; yet the plamtifl may 

proceed to judgment and execution against her, 

A7id Execution. without joining the husband by scire facias, or 

Order of Committal — Jurisdiction — ori^&T6^\?ct\^c.T6), and a ca. sa. her 

to orisot a following the judgment is, at all events reg^ar 


18()9. there is no power to commit to prison a i p 4e nlaintifE had notice of the marriage 
married woman for her default in paying a sum W East, 621 ; 1 Smith, 

for which judgment has been recovered against wrote, voo^je, 

her by viitue of s. 1, sub-s 2, of the burned - ^ sole who mamedbe- 

1\ omen s Property Act, 18b2. ^r,f ^ t' fore trial, and verdict and judgment against her 

0/ L. J., Q. P- 20 Q- B- D. 1-0 , y b. i. jjgj, name Held, that It was regular 

919 ; 36 . S. 6i ; 4 Morrell, 286 ; o2 J. P. -30 ^3 habere facias possessionem and fi. fa. 

“0. A. _ ^ orvoirtcf hpv }w thp. .same name, though the fi. fa. 


omen s ^ct, 1882. ?V;7 l T fore trial, and verdict and judgment against her 

L. J., Q. B. 43 , 20 Q. B. B. 1-0 , Y) by her original name Held, that it was regular 

9 ; 36 41 . S. 6i ; 4 Morrell, 286 ; o2 J. P. -30 ^3 habere facias possessionem and fi. fa. 

■b'. A. , ocrm'-rmt her bv the same name, though the fi. fa. 

inopemtive. Doe A. Taggart Butcher, S 


nms mopemive. o.oe a. aagy.,. 

tlie terms of the judgment, limited to her sepa- 

rate property not ®"Bject to ainjestvaint Judgments in Actions against 

anticipation, unless ^3 'e^uu of * m 1 Married Woman.]--Judgment by default in an 

M omens Iropertj Act, lS8w, P,. ^ action against a niarriecl wmman is irregular, 

should he liable to execution notwitbstandmo 2 F & F 371 

such restraint. Upon an application tor an 

order of committal .against her « ot to ^ ^^--ibmanl^ed'as f feme sofe), but with- 

*’ .^^.’‘1’ H P date of the out costs, there being some doubt whether she 

judgment s’li'e Imd received sufficient income of ‘iur'lT betag“un^^^^^^^ 'tR*w«''v. 

SS«Sn:"ff;i.rS‘ -“..“ “".u'Z UfmOl 6.B.C..=0»i 3 r.tr.90 5 

made against !>«■; ‘’tdemmir® A wHt of summons against a woman, sued as 

a uia-ed wmnan. v] i^rtod 

ftwo«yWp42 L.J.,E.x.ll, L. K. 8 Lx.2,4, 

“‘l-J;on a'jndgment summons issued under s. 5 of ' the writ issued. Sisoock v. HolUngs, 3 F. & 
thf* Debtors Act, 1869, against a married woman , .o u 

wdm lu4 oDly separate estate which she is re- A husband and wife having signed adjoint and 
strained from' anticipating, an order for payment : several promissory note, a wiit was issued against 
cannot be made unless it is shovm that, since the i them both and judgment was signed ^ ^ 
date f>f the judgment, she has received some of I against both for default of appearance. Certain 
her -eiiarnte income. If in the judgment execii- i summonses and orders were afterwards served on 
to 4 limited to Waratc estate which she is the wife. She always handed all documents so 
not re-strained from anticipating, quaere, whether i, sen^d on her to her husband until ^oyenibe^ 
s. r> of the Debtors Act, 1869, applies at all. | 1881, and her affidavit showed that until that 
Dtlhm-w Cvnmuqlum (L. 11. 8 Ex. 23) distin- date she was ignorant of the nature of the pro- 

guished. Meaqerv, PeUew, 14 Q. B. D. 973 ; 53 ! ceedmgs In November, 1881 the husband hied 

I T 67 • 33 W 11 573 C A liquidation petition. In February, 1882, a 

"Au order! under ’the Debtors Act, for payment j summons for committal was served on the wife, 
bv instalments will not be made against a mar- ^be instructed solicitors and opposed the sum- 
ried woman whose only separate estate is subject mens, hut an order was made. «he then moved 
to restraint on anticipation, even though, since to set aside the original judgment :--~Held, that, 
the date of the judgment against her, she has as tlie judgment, being a personal judgment 
received income of the separate estate. Morgan against a married woman, was irregular and 

v Pure 20 L. R. Ir. 541. wrong, and as the plaintin had not been pre- 

’ judiced or misled, it ought to be set aside, not- 

No separate Estate.] — A married withstanding the delay. Atwood v. Chichester 

woman witliout separate property cannot be (3- Q. B. D. 722) followed. Davis v. Balleyiden^ 
imprisoned for non-payment of the costs of an 46 L. T. 797 — 0. A. 
action. JT??, 7*^, 55 J. P. 551. 

A\ here to an action against husband and wife, Actions ag'ainst Husband or "Wife, 

on a judgment against the wife, they pleaded that 

she was covert when the action in which the jutlg- Parties to be Sued Generally.]— In an action 
ment was recovered was commenced, and thence for double the yearly value, under 4 Geo, 2, c. 28, 
until the judgment, and that her husband was the plaintiffi, after stating a demise to the defeti- 
not a i)arty to the judgment, or a defendant in dant's wife, and her subsequent intermarriage 
the action ; — Held, that the plea was bad, inas- with the defendant, alleged in the first count a 
much ns it contained matter which afforded notice to quit and demand of possession de- 
grouncl for a writ of error, and could not he livered to the defendant and his wife, and in the 
pleaded in bar to an action on the judgment, second count alleged a notice to quit and demand 
JDicli T» ToUjiauseii^ 4 H, & N. 696* of possession delivered to the wife previous to her 

Section 141 of 15 &; 16 Viet, c, 76 does not intermarriage with the defendant : — Held, that, 
apjfiy to the case of, the marriage of a female de- to support the second count, the husband need 
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not be joined for conformity ; and that, to sns- 1 
tain the action, it was not necessary to have given 
.a 'notice to the husband subsequent to the inter- 
marriage. Lahe v. Smithy 1 Bos. &; P. (n.b.) 174. 

In an action against a husband for goods sold 
ito the wife durn sola, it is not competent to the 
Judge at nisi prius to amend the record by 
making the female a co-defendant, Garrard v. 
GwiMlel, 13 C. B. (n.s.) 832 ; 31 L. J., 0. P. 270 ; 

8 Jur. (N.s.) 1077 ; 10 W. R. 565--Es. Ch. 

A feme covert, eloping from, he,r husband, and 
ineui’i’ing debt, cannot be sued alone. Matehett 
v. Baddeley^ 2 W. Bl. 1070. 

A woman divorced a mensa et thoro, and 
living apart from her husband upon a separate 
maintenance, is a feme covert, and cannot be 
sued as a feme sole. Letch's w Lee^ 5 B. & R. 98 ; 

3 B. & C. 291 ; 3 L. J. (O.S.) K, B. 22. 

A feme covert cannot contract and be sued as 
.a feme sole, even though she is living apart from 
her husband, having a separate maintenance 
^secured to her by deed. Mar,shall v. Rutto7i^ 8 
Term Rep. 545. 

Husband and wife may be jointly sued in tres- 
pass for their joint act. v. Saunders^ 4 

Bing. (N.C.) 96 ; 5 Scott, 359 ; 6 D. P. 0. 233 ; 3 
Hodges, 291 ; 7 L, J., C. P. 30 ; 2 Jur. 136. 

The name of a defendant, who was also the 
next friend of the plaintiff, and whose wife ! 
was a defendant, was struck out, and liberty 
•was given to the wife to defend separately. 
Zema V. KoMs, 47 L. J., Ch. 662 ; 8 Ch. D. 591 ; 
26 W. R, 631. 

When a wife is. living apart from her husband 
.«he may, on an ex parte motion, obtain an 
order to defend separately. English v. Ohute^ 
Ir. R, 6 Eq. 338. 

— - When Wife is a Sole Trader in City of 
Xondon.l— A feme covert sole trader in the city 
of London is not liable to be sued as such in the 
courts at Westminster ; and even in the city 
courts the husband should be joined for con- 
formity. Beard v. Wehb^ % Bos. & P. 93. 

- — Where Husband is abroad or a Foreigner,]. 

— Though the husband is abroad, and has lived 
abroad many years, and the wife has been 
paid a weekly sum for her subsistence, and 
though she has appeared as a feme, sole, and 
has contracted as such, if the husband is liv- 
ing at the time of the action, no action can 
be. maintained against her. McNamara v. 
Eislie)% 3 Esp. 18. 

Where the husband (a foreigner) resides 
a.broad, and the wife trades and obtains credit 
in this country as a feme sole, she is liable for 
her own debts, but not unless she represents her- 
self as a feme sole. l)e Gallloti v. BAigle, 1 Bos. 
Ac P. 357. 

' To a plea of coverture, the plainti:ff replied 
that the defendant’s husband lived and resided 
in parts beyond the seas, viz., in Ireland, and ' 
that the defendant lived in this kingdom sepa- 1 
.rate and apart from her husband, as a single j 
woman, and as such single woman promised, 
.AcC. : — Held, bad upon general demurrer, Farrar 
V, Gramrd (^Countess), 1 Bos. & P. (N.B.) 80. 

To a plea of coverture, the plaiiitifii replied 
that before the cause of action accrued the de- 
femlant’s husband became bankrupt, absconded 
without appearing to his commission, and con- 
tinued to reside in foreign parts ; and that 
Auring all that time the defendant lived in this 
Jiingdom separate and apart from her husband, 


and carried on business as a sole trader ; and 
that the plaintiff did not give credit to the hus- 
band, but dealt with the defendant as a feme 
sole ; and that the defendant made the promises 
as such feme sole : — Held, that the replication 
was bad in substance, as it did not contain an 
averment that the promises were made during 
the absence of the husband, Williamson y.Batves^ 

2 M. & Scott, 352 ; 9 Bing. 292 ; 2 L. J., C. P. 3. 

An Englishman employed in the service of the 
British government, residing in a foreign country, 
and having lands there, upon the cessation of 
his employment, in consequence of -war between 
the two countries, sent his wife and family 
to this country, but continued to reside abroad 
himself Held, that the wife, not having repre- 
sented herself as a feme sole, was not liable to be 
sued as such, 3{arsh v. Ilntehinson, 2 Bos. & P, 
226. 

The wife of a person who resides in Ireland, ■ 
herself living in England, and having a separate 
maintenance under articles of separation, may 
be sued after the death of her husband for a 
debt contracted by her in England during his 
lifetime. Ringstead v. Lanesborongh (^Ludy)^ 3 
Dough 197. 

To an action for goods sold and delivered the 
defendant pleaded her coverture. The plaintiff 
replied, that the husband was an alien', and never 
was within this kingdom ; that the causes of 
action accrued to the plaintiff, and the promise 
was made by the defendant, within the realm of 
Engiaud, while she lived separate and apart 
from her husband as a single woman, and that 
the plaintiff* did not give any credit to the bus- ’ 
hand, but contracted with her as a feme sole, on 
her own credit and responsibility, and that she 
made the promise as such feme sole. Rejoinder, 
that the husband was not an alien, nor did the 
causes of action accrue to the plaintiff, nor was 
the promise made by her, while she lived sepa- 
rate and apart from her husband as a single 
woman ; nor did the plaintiff contract with the 
defendant as a feme sole, and on her own credit 
aud responsibility, nor did she make the promise 
in the declaration mentioned ; on, which issue was 
joined : — Held, that on this issue the plaintiff 
was bound to prove that the defendant repre- 
sented herself to the plaintiff as a feme sole, or 
that he dealt with her, believing her to be such ; 
— Held, also, that evidence of the defendant’s 
dealings with other tradesmen, to whom it was 
alleged she had held herself out as a single 
woman, was not admissible, unless her represen- 
tations to them were so made as to come to the 
plaintiff’s knowledge Bardot v. Kcoerberg^ % 
M. & VV. 61 ; 2 Gale, 2U1 ; 6 L. J., Ex. 66. 

To a plea of coverture, a replication that the 
husband was an alien, not a subject of this 
country by naturalisation or otherwise, and at 
the time of the contract residing in France ; that 
the defendant lived in this kingdom separate 
from her husband, aud that the plaintiff gave no 
credit to her husDaiid, hmt contracted with her 
as a feme sole, is ill. Stretton v. Bitsnach^ 4 M. 
(ic Scott, 678; 1 Bing. (N.C.) 139 ; 3 L. J., C. P. 224. 

Where Wife is an Alien.] — xV woman, by 

birth an alien, cannot be sued as a feme sole, if 
her husband has lived with her in this country, 
although he has left her here and entered into 
the service of a foreign state. Kay v. De Pietiae 
QVuahess), 3 Camp. 123. 

— ^Against Wife’s Executors for Conversioa 
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of Property of lunatic Husband,]— An action 
was brought by the representative of a deceased 
husband against the representatives of his de- 
ceased wife, and the statement of claim stated 
that the wife during the lifetime of the husband 
(who was a lunatic, though not so found by in- 
quisition) took possession of and sold certain of 
the husband’s chattels and applied the proceeds 
of sale to her own use, and claimed to recover 
the proceeds from the wife’s estate in the hands 
of her executors Held, on demurrer, that the 
action was sustainable. Williams., Jn r^;, Wil- 
liams V. Stratton., 50 L. J., Ch. 495 ; 44 L.T. 600. 

Parties to Action to Charge— Husband and 
Trustees.] — A husband must be joined with his 
wife as a defendant in an action to charge wages 
and earnings which rre her separate property 
under the Married Women’s Property Act, 1870. 
ITancoclts v. JjahUwhe^ 47 L. J., C. P. 514 ; 3 
C. P. I). 197 ; 38 L. T. 753 ; 26^ W. E. 402. 
And vSee Lillia v. Aim/, 1 Yes. J. 278. 

A woman married after allowing judgment 
to go by default in the action, the court added 
the husband as the co-defendant, but upon the 
understanding that he was to be liable only to 
the extent of tiie assets of the wife which should 
come to his hands. Torahm v. Lisgar^ 2 L. E. 
Ir. 428. 

A wife, having a separate estate without 
power of anticipation, is not liable to be sued 
pci’sonally in respect of a debt contracted during 
her coverture ; and in order that a creditor may 
obtain payment out of her personal estate, he 
must join as defendants her husband and the 
trustees of her settlement. Ativood v. Chichester, 
47 L, J., Q. B. 300 ; 3 Q. B. D. 722 ; 38 L. T. 48 ; 
26 W. E. 320. 

The trustees are not necessary parties to the 
action. Daties v. Je^ihins, 6 Ch. D. 728 ; 26 
W. E. 260 ; and Collett v. JDichmson, 11 Ch. D. 
687 : 40 L. T. 394. 

The court will not on a motion for judgment 
under Ord. XL. r. 11, or admissions of fact, make 
a declaration, charging the separate estate of a 
married woman with the amount of debts con- 
tracted by her with reference to such estate, in 
the absence of the trustee of such estate, unless ! 
the trustee cannot be found. Collett v. DicMn- 
son (T1 Ch. H. 687) distinguished. Pilte v. Fitz- 
GiUon, 41 L. T. 148 ; 28 W. E. 667, 

All action may be brought to enforce a charge 
given upon property coming to a married woman 
under a will without the trustees of the will 
being made parties, and in such an act ion the 
charge upon the property may be declared as 
against the married woman. Flotver v. Fuller, 
49 L, J., Ch. 784 ; 15 Ch. D. 665 ; 4.3 L. T. 311 ; 
28 W. E. 948. 

Where A. enters into such a written agree- 
ment with B. alone for the purpose of giving B. 
a security for the repayment of money which 
t!»e recitals show to have been in fact advanced 
by C. and D, jointly with B., C. and D. are en- 
titled to sue on the agreement either directly or 
:hroiigh B. as trustee for them. lb, 

2. Pboceduee, Pleadings, AND Practice. 
a. Claim. 

Court, 1883, Ord. 


against husband and wife containing the ordi- 
nary money counts, and omitting to state 
whether any of the causes of action had accrued 
before or after their marriage, are bad. Own ing' 
v. Montgomery, Ir. E. 6 C. L. 170. 

A declaration by husband and wife on an 
account stated must show that the accoimting 
was concerning matters in which the wife had. 
an interest. Johnson v. Lucas, 1 EL & Bl. 659 ; 
22 L. J., Q. B. 174 ; 17 Jur. 1066. * 

A count for money lent to the wife at the re- 
quest of the husband is good. Stejyhenson v. 
ILerdy, 3 Wils. 388. 

But a declaration against husband and wife^ 
on the common money counts, one alleging that 
the husband was indebted for money lent to the 
wife at her request, is bad on writ of error. 
Stone V. Macnair, 1 Moore, 126 ; 7 Taunt. 432 
4 Price, 48. 

Other Cases.] — If a declaration against husband! 
and wife, for a debt of the wife contracted before 
marriage, alleges a promise by her made after the 
marriage to pay the debt, it is bad. Morris v. 
Forfolh, 1 Taunt. 212. 

In an action on a bond, conditioned for the 
payment of a separate maintenance to the ob- 
ligor’s wife, the declaration alleged that certain 
sums became due and owing from the defendant 
to the plaintiS ; judgment was arrested, because 
the breach should have alleged the money to he 
due to the wife, Lunn v. Payne, 1 Marsh, 495 
6 Taunt. 140. 

In trover against husband and wife, the decla- 
ration stated a conversion by both : — Held„ 
sufficient after verdict. Keyivorth v. MU, 

B. & Aid. 685. 

In an action on a covenant by the husband of 
the tenant in fee, he must declare on a seisin in 
fee in himself and his wife, in right of his wife- 
Polyhlanh v. Mawhins, 1 Lougl. 329. 

b. Defence* 

Coverture.]— Coverture of the defendant is an 
issuable plea to an action on a contract. Burch 
V. Leahe, 7 Man. & G. 377 ; 2 D. & L. 88 ; 8 Scott, 
(N.R.) 66 ; 8 Jur. 474. 

In an action on a promissory note, to which 
the defendant pleads her coverture only, she has. 
the right to begin, although the plaintiff seeks 
to recover interest upon the note which is not 
made payable upon the face of the instrument. 
Carman v. Farmer, 3 Ex. 698 ; 2 Car. & K, 
746. 

Under a plea of coverture, where it appeared 
that the defendant’s husband went abroad! 
twelve years before : — Held, that she was hound 
to prove that he was alive within seven years, 
Hopewell V. Be Pinna, 2 Camp. 113. 

To an action on a note a plea in bar, that,, 
when the note was made the plaintiff was the 
wife of G., and that the consideration was G.’s 
money, advanced by the plaintiff without G.’s. 
knowledge, and that the plaintiff received and 
held the note without G.’s authority, and never 
had any property in or right to the note, is an 
informal plea of coverture, and bad for not being: 
pleaded in abatement. Guyard v. Sutton, S 

C. B. 153 ; 15 L. J., C. P. 225 ; 10 Jur. 459. 

To an avowry for rent in arrear, the plaintiff 
pleaded in bar, that before and at the time of 
the demise, and wffien the rent became due, she 
was married to C. Held, that whether it was. 
to be presumed that the coverture continued up 
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to the time when the distress was taken, or not, 
the plea was no answer to the avowry. Clarhe 
V. Davies. 2 Marsh. HS6 ; 7 Tannt. 72. 

Action for goods sold. Plea, coverture ; repli.- 
cation, that, at the time when the debt was con- - 
tracted, the defendant was living apart from her 
husband, in a state of adultery ; that the plain- 
tiff, without knowledge of these circumstances, 
dealt with her as a feme sole, and that after her 
husband’s death, in consideration of the pre- j 
mises, she promised Held; to be a departure | 
from the declaration. Meyor v, 8 A. ' 

& E. 467 ; 3 N. & P. 462 ; 1 W. W: & H. 456 ; 7 
L. J., Q. B. 211 ; 2 Jur. 467. 

On a plea in bar by a married woman of her 
coverture, and a verdict in her favour thereupon, 
she is entitled to costs. Findley v. Farq^ihar- 
son, 3 G. B. 347 ; 4 L). & L. 185 ; 15 L. J., C. P 
262. 

It is no defence to an ejectment that the de^ < 
fendant is the wife of one of the plaintiffs. Doe 
d. Daley v. Daley, 8 Q. B. 934 ; 15 L. J., Q. B. 
295 : id Jur. 691. 

A statement by way of defence, that the plain- 
tiff at the time of bringing the action was a 
married woman, is no defence, and may be de- 
murred to. Ahouloff V. Oj)2jen]ieinie7\ 30 W. B. 
429. 

In an action for wrongfully discharging the 
plaintiff and his wife from the service of the de- 
fendant into which they had entered as dyers, 
the defendant pleaded in justification, that the 
wife of the plaintiff “ obstinately refused to work 
for the defendant in the capacity agreed on ” : — 
Held bad, on general demurrer. Jaequot v. 
Bourn, 7 D. P. C. 348 ; 3 Jur. 77{i. 

Indictment.] — On an indictment for 

highway robbery with violence D. and his wife 
w’^ere found guilty, the jury finding as to the 
wife that she had acted under the compulsion 
of her husband : — Held, that as to the wife the 
verdict amounted to one of not guilty. Ueg. v. 
Dyhes, 15 Cox, C. C. 771. 

Separate Defence — Special Leave.] ^A married 
woman cannot appear or defend separately from 
her husband without first obtaining special leave 
under Rules of Court, 1875, r. 8 of Ord. XVI. 
An order for leave obtained upon a petition of 
course is irregular. JSvel v. Foel, 13 Ch. D. 510 ; 
28 W. R. 720. 

Statute of Limitations — Promissory Note.] — 

A declaration against husband and wife, upon a 
joint and several promissory note made by the 
wife, before coverture, and A., alleged a promise 
by the wife, dum sola. The defendants pleaded 
the Statute of Limitations. The declaration was 
amended by inserting an allegation of a sub- 
sequent promise by the husband. The plaintiff 
proved a payment of interest within six years, 
made by the wife after marriage, with money 
sent by A., but without the privity or subsequent 
ratification of the husband: — Held, that such 
payment raised no promise, either by the hus- 
band or the wife, so as to take the case out of 
the statute of limitations ; inasmuch as, the 
wife being incapable of making any promise in 
law, express or implied, payment by her or the 
other joint maker of the note, could create no 
promise on her part, and as such payment was 
not made by the husband, nor for any considera- 
tion affecting him, nor with his sanction, it raised 
no implied promise on his part. Neve y. Hoi-' 


lands, 18 Q. B. 262 ; 21 L. J., Q. B. 289 ; 16 Jur. 
933. 

If the payment had been by the husband, or 
with his sanction, the declaration, as amended,, 
would have been bad in arrest of judgment, as. 
the wife would then have been improperly 
joined in the action. Ib. 

Action on a promissory note by payee against 
maker. Plea, the statute of limitations. Repli-' 
cation, that, when the cause of action accrued to 
the plaintiff, she was a feme covert, the wife of 
B., and so remained until his death, when she 
became discovert ; and that the action was com- 
menced within six years after his death. Re- 
joinder, that the note vvas payable to the order 
of the plaintiff; that after it was made, and 
before it became payable, B., then her husband,, 
authorised her to indorse in her own name and 
deliver, and that she did by such authority 
indorse and deliver the note to F. for value by 
him paid ; that when the note became due,, 
it was in the hands of G., holder and indorsee 
thereof, and entitled to sue thereon, who then 
presented it for payment, and the note C£ime 
i into the plaintiff’s possession from G . by delivery,, 
he being such holder and indorsee and entitled 
to sue thereon : — Pleld ill ; because, first, if it 
intended to allege that the note was satisfied 
when it came to the plaintiff”s hands, and that 
I she had no cause of action, it was a departure 
from the plea ; and, secomlly, because it was no- 
answer to the replication, as it contained no» 
denial of the death of B. within six years of the 
commencement of the suit. ScarpdUni v. 
Atclwson, 1 Q. B. 864; 14 L. J., Q. B. 333 ^ 
9 Jur. 827. 

Plea in Abatement.] — To a declaration for 
work and labour against several defendants^ 
charging the promise to have been made by them 
generally, they pleaded in abatement the non- 
j joinder of two others. The court refused to* 
arrest the judgment, on the ground that one was. 
a feme covert, sued jointly with her husband,, 
and the declaration did not state that the pro- 
mise was made by her before the marriage, the: 
ambiguity in the declaration being aided by the 
plea. France v. White, 1 Scott (N.E.) 604 ; 
1 Man. & G. 731 ; 9 L. J., C. P. 337 ; 4 Jur. 746. 

To an action against a sheriff for the escape of 
a debtor taken in execution under a ca. sa. on a. 
judgment, the defendant pleaded in bar, that at, 
and from the time of the accruing of the debt on 
which the judgment was recovered, and until the 
time of the arrest and escape, and hitherto, the 
plaintiff was and is married to H. S., who is still 
living : — Held, bad, as being properly pleaded in 
abatement only. Morgan v. Cubitt, 3 Ex. 612 ; 
6 D. & L. 444 ; 18 L. J.', Ex. 288. 

The coverture of the plaintiff cannot be pleaded 
in bar to an action on a covenant for an annuity 
granted to her during marriage, but is matter of 
abatement only. Dendix v. Walieinan, 1 D. &: L. 
450 ; 12 M. & W. 97 ; 13 L. J., Ex. 15. 

15 & 16 Viet, c, 76, s. 141.] — If a plain- 
tiff took a husband after suing out the writ, and 
before declaration, the defendant must have- 
pleaded the coverture in abatement. Morgan v. 
Painter, 6 Term Rep. 265. 

Couater-claim.]^To an action by executors 
for the purpose of charging a wi f e’s separate 
estate with a debt to their testator contracted 
on the faith of such separate estate, the husband,, 


' 
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who had been made a defendant, and his wife 
raised a counter-claim for money belong- 
ing to the wife, not part of her separate estate, 
Sind for certain chattels in the possession of the 
testator at his death, which it was alleged were 
the property of the husband : — Held, that the 
claim to ithe chattels and money was a proper 
subject of counter-claim. HoiUon v. Mi}eli% 47 
L. j., Ch. 604 ; 8 Ch. D. 569 ; 38 L. T. 635 ; 26 
W. K, 590. 

Replication to Defence of Coverture.] — In an 

action against a married woman she pleaded 
•coverture. The reply set out that, until after 
action brought, the plaintiff was not aware 
of the coverture ; that the defendant obtained 
credit by representing herself to be entitled to an 
annuity ; and that the plaintiff had since dis- 
covered that under a separation deed she was 
entitled to an annuity : — Held, that the reply did 
not raise a new ground of claim, or contain an 
allegation of fact inconsistent with the previous 
pleading, within Ord. XIX. r. 19. Collett v, 
Dlehinmi, 26 W. K. 403. 

Costs.] — A wife being a defendant in a pro- 
bate action, having separate estate with restraint 
on anticipation, may be condemned in costs, 
although her husband has been joined as a co- 
defendant. Morrifi V. Freeman,^ 47 L. J., P. 79 ; 
S l\ D. 63 ; 39 L. T. 125 ; 27 W. E. 62. See col. 
1303. 

Costs Paid to Husband in prior Action against 
liim.] — In an action in the queen’s bench divi- 
sion against a husband and wife jointly for a 
debt contracted by the wife before marriage, 
costs of defence were recovered by the husband 
under the Married Women’s Property Act (1870) 
Amendment Act, 1874 (37 & 38 Viet. c. 50), s. 3, 
and were paid to him by the plaintiff. In a sub- 
setiuent action (commenced by the plaintiff in 
the chancery division for the purpose of enforc- 
ing the judgment obtained by him in the first 
action against the wife) the same costs were 
ordered to be repaid to the plaintiff out of the 
wife’s separate estate. London and Provmcial 
Bank V. Boqle, 47 L. J., Ch. 301 ; 7 Ch. D. 773 
:37 L. T. 7S0 ; 26 W. R. 573. 

Discovery-- -Affidavit of Documents— Husband 
snd Wife.] — A husband and wife sued as co- 
plaintiffs in respect of an alleged breach of trust 
by the timstees of their marriage settlement. 
The wife had a life estate for her separate use, 
and sued without a next friend. An order was 
made that the plaintiffs should file an affidavit 
stating “ whether they or either of them ” had in 
the possession or power “ of them or either of 
them,’’ any documents relating to the matters in 
question. They filed an affidavit admitting the 
possession of various documents, which they 
.•scheduled, and going on to say, “ We have not 
now, and never had in our possession, custody, or 
power, or in the possession, custody, or power of 
any other person or persons on our behalf, any 
<leed, ^c., other than and except the documents 
set forth in the said sche<Uile ” : — Held, that the 
plaintiffs must be ordered to file a further and 
better affidavit, for that an afiidavit relating only 
to documents in the joint custody of the husband 
and wife did not comply with the order, and that 
the order was right in requiring them to answer 
as to documents in, the ix>ssession of either of 
them. Fmdull v. O' Cmyielt, 54 L. J., Ch. 756 ; 


29 Ch. D. 899 ; 52 L. T. 553 ; 33 W. R. 619— 
C. A. 

c. Other Roints of Practice. 

Joinder of Claims.] — See Rules of Supreme 
Court, 1883, Ord. XVIII. r. 4. 

The 15 & 16 Viet. c. 76 (C. L. P. Act of 18o2), 
s. 40, is permissive only, not imperative. Brocli- 
hank v. miitehaven Jim'etion My., 7 H. & N. 
834 ; 31 L. J., Ex. 349. 

A count for breaking and entering the premises 
of the husband may be joined with a count by 
the husband and wife for assaulting and imprison- 
ing the wife. Morris y. 3ioore, 19 0. B. (isr.s.) 359. 

Before 15 & 16 Viet. c. 76, s. 40, in an action 
by husband and wife for slanderous words, 
actionable in themselves, spoken of the wife, 
they could not recover for special damage the 
loss sustained by reason of a party having refused 
to employ the wife as a servant ; the action lay 
only in the name of the husband. Bengate v. 
Gardiner, 4 M. & W. 5 ; 7 L. J., Ex. 201; 2 Jur. 
470. 

Ror Injuries to Wife.] — The claims 

which a husband may add in his own right are 
not limited to claims arising consequentially from 
the injury to the wife. Hemstead y. Flmnix Gas 
Light and Coke Co., 3 H. & 0. 745 ; 34 L. J., Ex. 
108; 11 Jur.(N.S.) 626;12 L. T. 313; 13 W.R.662. 

Two actions were brought for injuries caused 
by the negligent explosion of gas pipes. In the 
one action a husband and wife claimed 
damages for her personal injuries (the husband 
also claiming consequential damages) ; in the 
other, the husband claimed for injuries to his 
house, goods and fixtures, for loss of profits, and 
personal injuries ; a judge’s order having been 
made to consolidate these actions, the court re- 
fused to rescind it. Ih. 

An action by a husband for an injury done to 
himself, may be consolidated with a separate 
action % him and wife for an injury done to the 
wife at the same time and place. 3Io7'ley y. Mid- 
land My., 3 F. & F. 961. 

A declaration in an action by husband and 
wife alleged that the defendant, in the course of 
his business, professed to sell a chemical com^ 
pound made of ingredients known only to him, 
and by him represented to be fit to be used for 
hair wash, without causing injury to a person 
using it, and to have been carefully compounded 
by him ; that the wife thereupon bought of him 
a bottle of this hair wash to be used by her, as 
. the defendant knew, and on the terms that it 
could be safely so used and had been carefully 
compounded. Breach, that the defendant so 
negligently and unskilfully conducted himself 
in preparing and selling the hair wash, that by 
reason thereof it was unfit to he used for washing 
the hair, wdiereby she, the wife, who had used it 
for that purpose, was injured -.—Held, that the 
declaration disclosed a good cause of action. 
George y. Sku'viLgto‘n, Mh. J., Ex. 8 ; L. R. 5 Ex. 
1; 21 L. T. 495 ; 18 W. R. 118. 

Misjoinder of Claims,] — A misjoinder of action 
against husband and wife may be taken advan- 
tage of on general demurrer. Man v. House, 2 
Chit. 697. 

A married woman a<lministratrix filed a bill by 
her next friend against an accounting party to 
the estate of the intestate, making her husband a 
co-defendant : — Held, that the other defendant 
might have demurred ; but as no objection was 
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made till the hearing, the court allowed the bill 
to be amended, making the husband and wife co- 
plaintitfs. Burdich v.' Gurrlcli, 39 L. J., Oh. 369 ; 
L. ih 5 Ch. 233 ; 18 W. K. 387. 


Staying Proceedings.] — Where an action by a 
next friend on behalf of a married w'oinan has 
been dismissed with costs for want of prosecution, 
a second action on her behalf by a new next 
friend, against the same defendants and brought 
with the same object, will be stayed until the 
defendants’ costs of the first action have been 
paid. Payne^ In 7 e, Randle v. Payne^ 52 L. J., 
Oh. 544 ; 23 Ch. D. 288 ; 48 L. T. 194 ; 31 W. R. 
509— C. A. 


Until Husband made Co-plaintiif.] — The 

plaintiff, who was a married woman, brought an 
action in her own name to inforce a judgment 
obtained in a foreign court. One ground of de- 
fence was that the judgment was obtained by 
the fraud of the plaintiff in collusion with her 
husband. The defendant took out a summons to 
stay all proceedings in the action until the hus- 
band was added as a plaintiff, and the judge at 
chain bers refused to make an order : — Held, by 
Manisty, J., that the application ought not to be 
granted, the court not having power to deprive a 
married woman of her right to bring an action 
by her next friend, who need not be her hus- 
band ; and even if the court had power the de- 
fendant had come too late : — Held, by Stephen, 
J., that the defendant was entitled to the order 
under Ord. XVI. r. 8, the former practice in the 
court of chancery being to make the husband a 
co-plaintiff in such a case, even though the plain- 
tiff brought the action by her next friend. 
Abnuloff w Opmnlieimer^ 52 L. J., Q, B. 309 ; 47 
L. T. 702. 


Liability to be taken in Execution.]— The 

cases on this subject are now omitted having re- 
gard to the Debtors Act, 1869. 


Service .] — See 7iow Rules of Supreme Court, 
.1883, Ord. IX. r. 3. 


Belief Claimed against Separate Estate.] — 

.Piaintiiffi seeking relief not only against husband 
but against wife’s separate estate, must serve 
the wife. Jones v, Harris^ 9 Ves. 486. 

Where a suit relates to a wife’s separate 
estate, she, as well as her husband, must be 
served with a copy of the bill. Salmo7i v. Green^ 
S Beav. 457. 

Where husband and wife are defendants, and 
the suit does not relate to separate estate, service 
of a copy of the bill on the husband alone, under 
the 23rcl Greneral Order of August, 1841, is good 
service. Reni v. Jacobs^ 5 Beav. 48 ; 11 L. J. 
Oh. 380. And see Bailey v. Threlfall^ 9 Jur. 202. 

Service on wife of defendant at his house, 
sufficient. BaHow v. Baker ^ Cary, 54. 

Service on the defendant’s wife ordered to be 
deemed personal service on the defendant, and 
upon that service, ordered that he stand com- 
mitted for breach of injunction. Pulteney v. 
Shelton, 5 Ves. 147. 

On a claim for foreclosure, service of the writ 
of summons on the wife of a party interested 
in the equity of redemption, who travelling 
in America, w^as ordered to be deemed good 
service on the husband under the stat. 4 & 5 
Will. 4, c- 42, the wife being in the possession 
and receipt of the rents and pTxffits of the rnort- 



property. 

Jur. 91 1 

Service on husband or others of family, decreed 
good service on wife. Clarh^. GreenhUl, Dick. 91. 


Subpoena.] — Service of subpoena on wife, good. 
PUgrmie v. Read, Cary, 78. 

Service of subpoena on a husband, a prisoner 
for debt in tbe queen’s prisori : — Held, to be good 
service on the wife. Ildcomhe v. Irotter, 9 Jur. 
637. 

Service of a subpoena to appear and answer, 
upon the wife of the defendant, whp was out of 
the jurisdiction, but who had given her a power 
of attorney to transfer certain funds (not in 
dispute), and who was supposed to have a special 
power to act in the suit, she having by her 
solicitor made an offer to compromise, ordered to 
be good service. Bromley v. Bank of Bngland, 
7 Jur. 120. 


3. Costs. 


Next Eriend — Liability for Costs.] — A next 
friend, as long as he remains upon the record as 
next friend, must be taken to be carrying on the 
proceedings on behalf of the plaintiff, and is 
liable for the costs of an appeal, even though the 
notice of appeal did not purport to be given by 
him. Glfi/irill, In re, Bills v, Johnson, 5.5 L. J., 
Ch. 325 ; 31 Ch. D. 532 ; 54 L. T. 411 ; 34 W. R. 
309 ; 50 J. P. 662— C. A. See col. 1279. 


None— Liability of Solicitor for Costs.] — 

When motion is made on behalf of married 
w^oman, and no person is named in notice as her 
next friend, her solicitor will be responsible for 
costs if awarded against her. Cox v. MNamara, 
1 Hog. 78. 


Security for Costs.] — A married w'oman 

by her next friend took out an originating 
summons for an administration of a testator’s 
estate, upon which an order was made without 
prejudice to any application by the defendants 
as to security for costs. The defendants applied, 
and, on the ground that the next friend -was not 
a person of substance, an order was made staying 
proceedings till the plaintiff had given security 
for costs. The plaintiff appealed on the ground 
that a married woman could not be ordered to 
find security for costs ; — Held, that, although 
a married woman suing alone cannot be ordered 
to find security for costs on the ground of poverty, 
security had rightly been ordered in the present 
case, since the next friend alone was liable for 
them, and that the plaintiff after obtaining a 
judgment by her next friend ‘was too late to 
claim to sue alone. Thompson, In I'e, Stevens v. 
Thompson, 57 L. J., Ch. 748 ; 38 Ch. D. 317 ; 59 
L. T. 427— C. A. See cols. 1277, 1284. 


Scandalous and Irrelevant Allegations,] 

— In an action by a wife against her husband for 
a rectification of the marriage settlement, an 
allegation in the statement of claim that the 
plaiutifl: had refused to live with the defendant 
because of his having committed a criminal 
assault upon a young girl was ordered to be 
struck out as being scandalous and irrelevant, 
and the costs of tiie application to strike out 
were ordered to be paid by the wife’s next friend 
in the action. Coyle v. Oimtning, 40 L. T. 455 ; 
27 W. R. 529. 


Action by Executrix and Husband — Liqui- 
dation.] — ^A married woman, before the Married 
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■Women’s Property Act, 1882, brought an action 
as executrix, and her husband was joined as co- 
plaintiff, While the action stood for trial the 
husband filed • a petition for liquidation, and 
obtained his discharge. The action was sub- 
sequently dismissed with costs on default of 
appearance by the plaintiffs Held, that the 
husband was not exonerated by his discharge in 
the liquidation from his liability to have judg- 
ment given against him with costs, as the action 
was not rendered defective by his going into 
liquidation. Vmt v. IMspeth, 51 L. J., Ch. 844 ; 

30 Ch. D. 24; 52 L. T.744; 33 W. R. 738— 
C. A. 

Husband and Wife Co-Plaintiff’s or Co-Peti- 
tioners.] — In a proceeding in which a married 
woman and her husband are co-plaintiff's or 
co-petitioners, a sequestration cannot issue for 
costs against her separate estate. Semble, it is 
otherwise if she sues by her next friend. Keogh 
V. Catheart^ 12 Ir. Eq. E. 215. 

Security for Costs.] — The Married Women’s 
Property Act, 1882, enables a married woman to 
bring an action in her own name without giving 
security for costs, and although the cause of 
action arose before the act came into operation. 
Ser.eranee v. OlvU Service Supply Aesociatkm, 
48 L. T. 485. 

A married woman, suing alone, and having no 
separate estate, will not be ordered to give 
security for costs. Isaac^ In re, Jacobs, Isaac, 
51 L. J., Ch. 1136; 30 Ch. D. 418; 53 L. T. 
478 ; 33 W. R. 845—0. A. 

Married women suing as plaintiffs without 
tlieir husbands being joined: — Held, since the 
Married^ Women’s Property Act, 1882 (45 & 46 
\ ict. c. 75), not liable to give security for costs. 
Th relMl v. WiUon, S ?. D. 18 ; 48 L. T. 238 : 

31 W. R. 508 ; 47 J. P. 270. 

Appeal. ] — ^Where a married woman, whose 

only sepai-ate property was sul)ject to a restraint 
on anticipation, ap{)ealed without a next friend, 
she was ordered to give security for the costs of 
the appeal. Kershaw, In re, ^^llittahcr v. Ker- 
shaw, 44 Ch. 13. 296 ; 62 L. T. 776 ; 38 W. R. 
497 — C. A. j 

Suing by Hext Priend—Next Friend In- 

solvent.] — A married woman who had brouo'ht ’ 
an administration action by her next friend, in 
v'hich an order had been made directing certain i 
irujuiries, was. on evidence that her next friend ! 
u as a person of no means, directed to give security * 
for costs. I horn p.son, In. re, Stevens v. Thompson 

h. J., Ch. 748 ; 38 Ch. 13. 317 ; 59 L, T. 427-: 
C. A. 

^ Separate Estate — Liability of — General prin- 
ciple.]~-.l'he separate property of a wife in the 
hands of the court is liable to the co.sts of a suit 
institute<l by her touching that property. Bar- 
lee V. Burler, 1 Hog. 160. 

Wife Living apart from Husband.]— 

W hero a married woman having separate estate, 
arid living apart from her husband, emploved a 
solicitor in various transactions, and promised by 
It'tters to pay him, but without referring to her 
separate estate ; it was held that her separate 
estate was lialile to the payment of the solicitor’s 
bill of costs. Semble, that the separate estate of 
a tome covert is liable in equity to her general 


engagements, asj well upon an implied under- 
taking as by a written obligation. Mierrmi y. 
Barlee, 'S Myl. & K. 2u9 ; 3 L. J., Ch. 184. And 
see 4 Sim. 82 ; 9 L. J. (o.S) Ch. 87. 

“Party Chargeable ’’—Married Woman- 

Solicitors Act, 1843. J— Where a married woman 
emplo3^s a solicitor, and makes her separate estate 
liable, she is, though not personally liable, a 
“ party chargeable,”' within the meaning of s. 37 
6 &; 7 Viet. c. 73. Wanigh v. Waddell, 16 Beav^ 
521. 

Pending a reference for the taxation of a 
solicitor’s bill against a married woman, the 
solicitor cannot maintain a suit to enforce a 
lien for his bill of costs on her separate estate. 
Ib. 

Separate Property not Involved— Wife 

Co-Plaintiff.]— The separate property of a feme 
covert, who was a co- plaintiff, is not liable to pay 
the costs of bill which was dismissed, unless her 
separate property was the subject matter of the 
suit. Hogan v. Morgan, 1 Hog. 250. 

The circumstance that the solicitor of a hus- 
band and wife has transacted business relating to 
the separate estate of the wife is not sufficient to 
make that estate directly liable for the amount 
of his bill of costs. Callow v. Howie, 1 De G. & 
Bm. 531 ; 17 L. J., Ch. 71 ; 11 Jur. 984. 

A married woman, having separate estate,, 
directed a solicitor, in writing, to take proceed- 
ings for her and her children in certain, suits in 
chancery. The suits did not, however, in any 
way rekte to her ; she was no party thereto, but 
her children only were made parties by their 
next friend : — Held, that her separate estate was. 
not liable for the costs. Pugh, In re, 17 Bear. 
336 ; 23 L. J., Ch. 132. 

Settlement on Female Ward — Husband’s 

Costs.]— The husband’s costs of making a settle- 
ment on a female ward, who had been married 
without consent, were allowed ; he having no 
property, and there being no circumstancS of 
aggravated misconduct on his part. Anon, 4 
Russ. 473; 28 R.R. 155. 

Suit by Married Woman by Hext Friend.] 

bill filed by a married woman by her 
next friend part of it was dismissed with costs. 
Ihe court ordered a sum of money, recovered in 
the suit by the married woman, to be applied in 
payment of such costs. Leach v. Way, 5 L. J. 

— Probate Action.] — A wife being a defen- 
dant in a probate action, having separate estate 
V ith restraint on anticipation, ma}’’ be condemned, 
in costs although her husband has been joined as. 
a co-defendant. Morris v. Freeman, 47'L J., P. 
79 ; 3 P. 13. 65 ; 39 L. T. 125 ; 27 W. R. 62. 

Mortgages of Wife’s Property— Order for 

Costs.] A deed had appointed a sum to a mar- 
ried woman, for her sepjirate use. Bhe and her 
husliaiul had appeared in a proceeding in the 
court of chancery on a petition for the distribu- 
tion of the fund subject to the power. The court 
decided against them, and made an order for the 
payment of costs. The money specially belonging 
to the wile was by her mortgaged. The mort- 
gagees and the husband and wife appeared to- 
gether on the petition, and an order for payment 
of costs was made against them Held, that this 



1305 HUSBAND AND WIDE— A citons hy and against. 1306 

was not an order against the wife’s money as her sole and separate use. Ilachett y. Farr dl 
such, but against the money to which -the -mort- FI. & K. 549. 

sao-ees ^vere entitled, and that the or.ler as to ' „ ^ . ... 

costs was properly made. Newton v. Rlehetts, 9 Summons for Taxation— Eeceiver.]—M., 

H L Cas 262 ; 31 L. J., Ch. 247 ; 7 Jur. (N.S.) a married woman, by her next friend, applied to 
952 *' 5 *l' T. 62. ■ c>f costs of her solicitor, incurred in 

' ’ * ’ a suit relating to her separate estate. After the 


_ Eetainer to Act for part of Separate ^sing master’s certificate had been filed an 
Property.! — A retainer by a married woman to order wms made on the application ot the solici- 
a solicitor to act in respeit to one portion of her to- directing an inquiry of vvhat M s separate 
separate esta^e operates as a charge upon all estate consisted at the ilate of the filing of the 
prwertT settled to her separate iise^ and is not certificate capable of being reached by the ]udg- 
Sned to the particular property upon which “cnt and execution of the com-t, and appointing 
connnLa L a person to receive it until the amount found due 


the solicitor is called upon to act. Bolden v, 
Mcholay, 3 Jur. (n.s.) 884. 


a person to receive it until tne amount lounci due 
on taxation ; — Held, that this order was proper, 
and that it was not necessary to take separate 
proceedings by action to enforce the demand 
against the separate estate. Peace and Waller^ 
In re, 24 Ch. D. 405 ; 31 W. R. 899. 


Ante-Nnptial Debt— Husband s Costs P®" against the separate estate. Peace a>id Waller, 
fence.]— Tn an action in the queen s bench divi- 21 Ch. D. 405 ; 31 \V. E. 899. 

sion against a husband and wife jointly tor a • . 

debt contacted by the wife before my™ge, Committalfor Non-Payment-No Separate 

costs of defence were recoye^d ^ ‘ Estate.] — A married woman without separate 

under the ]yyrriecn\ omen sPr^^ ( ) property cannot be imprisoned for non-payment 


Amendment Act 1874 (37 &; 38 Viet. c. 50), s. 3, 
and were paid to him by the plaintiff. In a sub- 
sequent action (commenced by the plaintiff in 
the chancery division for the purpose of enforcing 


of the costs of an action. 
551. 


Walter^ In re^ 55 J. P. 


Restraint on Anticipation.] — The separate 


the judgment obtained by him in the nrst action a married wmman protected against costs, 

against the wife) the same costs were ordeied o ground, that, under the instrument through 

be repaid to the plaintiff out of the wnfe s se|mia e derived title, she was restrained from 

estate.- Znndm and anticipation. Moore v. Moore, 1 Coll. 54 ; 13 

47 L. J., Ch. oOl ; 7 Ch. D. 773 ; 37 L. T. 780 , j ^24 > 3 jur, I39, jSui see noto col. 1307. 
26 W. R. 573. 


Bill to Foreclose Mortgage.]— BilL to foreclose 


Costs of Proceedings improperly Insti- 
■ Retainer by Trustees.] A married 


a mortgage vested in trustees for the separa i. woman who, under a will, was entitled to in- 
pf a feme covert. The husband, who was ^ separate use, with a restraint on 

a defendant, is entitled to his costs ^ ® anticipation, instituted (without a next friend) 

fund. Bllloyi v. M'-CaHliy, 3 ir. -bq. iv. ly... against the trustees proceedings, in the course of 

, which she took out a summons which was 
Annuity vested in Trustee of Separation Deed . — Held, that the restraint on anticipa- 

— Charge on.] — An action was brought against a prevent the court from giving the 

married woman for a debt contracted with a ^.rustees liberty to retain their costs of the pro- 
creditor who believed her to be a feme sole. She out of the married woman’s income, 

pleaded coverture, and the husband was then j^idrews, In re, Edwards v. Dewar, 54 L. J., Ch* 
made a party. It was alleged that she had . 30 Ch. D. 159 ; 53L.T.422; 34 W. R. 62. 
separate estate. At the trial it was declared that next case. 

her separate estate was chargeable with payment ^ married woman by her next friend, having 
of the debt and costs, and an inquiry was directed i^^ought in 1882 an action for administration of 
to ascertain of what her separate estate consisted ^ ^o the income of which she was 

and in whom it was vested. In answer to the Qj^titled for her separate use without power of 
inquiry the master certified that the separate anticipation, the court, on further consideration 
property consisted of an annuity, secured by the 1884, held the action to have been unnecessary 
covenant of the husband contained in a separa- improper, and the next friend was ordered 
tion deed and vested in a trustee. On a summons defendants’ costs. The defendants 

by the plaintiff to show cause wdiy he should not unable to find the next friend, an order 

be at liberty to sign judgment, the trustee not j^^ade giving the trustees liberty to retain 
being a party : — Held, that the court could only the income of the trust fund 

make an order declaring the debt (with interest) already due and to become due to the married 
and the taxed costs of the plaintiff , to be a charge i^Toman : — Held, on appeal, that no such order 
upon the annuity, but without prejudice to any tie made, for that the court has no jurisdic- 

claim by the trustee. Collett v. Dickenson, 11 tjon to disregard the restraint on anticipation on 
€h. H. 687 ; 40 L. T. 394. the ground that it appeared to the court to be 

just to do so ; and that no income which did not 

Enforcing Sequestration.] — Sequestration accrue due till after the action on which the claim 

may be awarded against the separate estate of against the separate estate depended, viz., the 
•a married woman" for costs given against her. improper institution of the suit, could be at- 
TOnnh v Catlieart. 11 Ir. Eq. R. 280. tached to meet the costs. Olanmll, In ve,EUAsY, 


Eeceiver.]— Where a bill filed by a hus- 
band and wife to foreclose a mortgage, the 


improper institution 01 me suit, couui oe at- 
tached to meet the C( ists. Olan r ill, In re, Ellis v. 
Johnson. 55 L. J., Ch. 325 ; 31 Ch. D. 532 ; 54 
L. T, 411 ; 34 W. R. 309 ; 50 J. P. 662— C. A. 
Whether, if the plaintiff had been suing under 


semrate property of the wife, was dismissed with the Married Women’s Property Act, 1882, without 
S the court, u petition under 3 & 4 Viet, a next friend, the order could have been sup- 
o 105 refused to appoint a receiver over certain ported, qusare. A tidreios, In re (30 Oh. H. lo9) 

Other property, to which the wife was entitled to observed upon. Id. 
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Married Women^s Property Act, 1893.] — The 

Married 'WomeiTs Property Act, 1893, s. 2, glees 
the court jurudicHon i/i any action or proceed- 
ing instituted hy a married loonmn or hy a next 
friend cni her behalf to order payment of the 
costs of the opposite pa rty out of property tvh ioh 
is subject to a restraint on anticipation. 

“ Proceeding Instituted ” by — Appeal- 

Liability for Costs.] — An appeal by a mairied 
woman from an order made in an action brought 
against her is not an “ action or proceeding in- 
stituted ” by her within the meaning of s. 2 of 
the Married Women’s Property Act, 1893, so as 
to niahe her separate property, which is subject 
to a restraint on anticipation, answerable for the 
costs of such appeal. The only proceeding con- 
templated by the legislature is one which initiates 
litigation. Hood Barrs v. Herlot, 66 L. J., Q. B. 
350 ; [1897] A. C. 177 ; 76 L. T. 299 ; 45 W. R. 
507 — H. L. (E.). And see Faget v. Paget, 67 L. J., 
Ch. 266 ; [1898] 1 Ch. 470—0. A. 

Counterclaim.] ~ A counterclaim is a 

“ proceeding instituted ” by a married woman 
within the meaning of s. 2 of the Married 
Women’s Property Act, 1893 ; she may, there- 
fore, be ordered to pay the costs incurred thereb^y 
by the opposite party out of property which is 
subject to a restraint on anticipation, xin order 
to pay costs out of separate estate subject to a 
restraint on anticipation may be made at a date 
subsecpicnt to the judgment or order dismissing 
the action or |.)rocee6ing instituted by a married 
woman. Hood Barrs v. Cathcart, 64 L. J., Q. B. 
520 ; [1S95] 1 Q. B. 873 ; 15 B. 331 ; 72 L. T. 
427 ; 43 W. R. 560. 

Restraint on Anticipation — Pending 

Action.] — The court can, under s. 2 of the 
Married IVonieii’s Property Act, 1893, remove a 
restraint on anticipation for the purpose of 
enrjbling a married woman to pay the costs in an 
aci ion instituted by her, and in which she has 
failed, where such action was pending at the < late 
of the passing of the act. Godfrey^ In rc, Thorne, 
George v. Godfrey. 63 L. J., Ch.’854 ; 13 R. 36 ; 
71 L. T. 86, 568. Affirmed, 72 L. T. S : 43 W. R. 
241— C. A.' 

Order made before Act of 1893— Power 

to Vary or make New Order.] — Section 2 of the 
I^larried Women’s Property Act, 1893, which 
enables the court in certain circumstances to 
order and enforce payment of costs out of 
property subject to a restraint on anticipation, 
does not give jurisdiction to alter or vary an 
order for payment of costs made before the act 
came into operation, or to make a new order for 
payment of the same costs. Lumley, In re, 
Hood Barrs v. Catheart, 63 L. J., Ch. 897 : 
[ 1 814] 3 Ch. 1 35 ; 71 L. T. 7 ; 42 W. R. 633. And 
see Lowry v. Derham, [1895] 2 Ir. R. 123 — C. A. 

— Probate Action— Entrance of “Caveat’^ 
—Property Subject to Restraint on Anticipa- 
tion.]— An action for the probate of a will is 
commenced by the issue of the writ in the action, 
and not by the entering of a caveat in respect of 
the will, or the appearance of the caveator in 
answer to the warning of the caveat. Conse- 
quently, where a married woman enters a caveat 
in respect of a will, the result of wduch is that a 
probate action is brought to which she is made a 
defemlant, the action is not instituted by her 
within the meaning of s. 2 of the Married 


WAunen’s Property Act, 1893, so as to enable the 
court to order payment of the costs of the plain- 
tiff out of property to which she is entitled sub- 
ject to a restraint on anticipation. Mtran y 
Place, 65 L. J., P. 83 ; [1896] P. 214- ; 74 L T 
661 ; 44 W. R. 593— C. A. 

Form of Order — Dismissed Action- 

Restraint on Anticipation.] — When an action 
brought by a married woman since the Married 
Women’s Property Act, 1893, is dismissed with 
costs, the form of order is the form in use before 
the act (see Seton, 5th edit. p. 749, form 1), with 
the addition of the words “ with liberty to apply 
for payment out of any property which is subject 
to a restraint on anticipation.’.’ Davies v. Tre^ 
Imrris Brewery Co., 13 R. 219. 

4. Ne Exeat Regno. 

Proceedings between Husband and Wife.] — 

Ne exeat granted against husband in aid "of 
proceeding instituted against him b}^ wife in 
ecclesiastical court. Smithson's Case, 2 Vent. 345, 

Ne exeat granted to prevent husband from 
avoiding payment of alimony, \Vhit7n0re, Ex 
parte, Dick. 143. 

There is no instance of a ne exeat regno being 
granted, where it is not a mere equitable demand^ 
except where a wife sued in the spiritual court 
for alimony, and the husband threatened to 
leave the kingdom, and to aid that court, and 
out of compassion to her, it was granted. A non.., 
2Atk. 210. , 

Ne exeat regno will be granted in case of 
alimony decreed by spiritual court. Pearne v. 
hide, Ambl. 76. 

Ne exeat granted in cases of alimony, but only 
for sums actually due, and costs. Shaftoe v., 
Shaftoe, 7 Ves. 171. S. P., Dawson v. Dawson^ 
id. T73. S. P., Oldham v. Oldham, id. 410. 

Upon a suit in ecclesiastical court by wife for 
alimony ; qufere, whether before the decree, court 
will not grant writ of ne exeat regno against her 
husband. Coglar v. Coglar, 1 Ves. J. 94. 

The writ of ne exeat regno does not issue for 
alimony after a decree in the ecclesiastical court 
pending an appeal from that decree. Street v. 
Street, T. A; R. 322. 

The writ of ne exeat regno is not granted for 
interim alimony before a decree. Id. 323, 

The writ of ne exeat regno is in the nature of 
equitable bail ; therefore in the case of alimony 
marked only for the arrears actually due, andi 
not carried further b}’’ analogy to the case of a. 
judge holding to bail for uncertain damages- 
upon a personal tort. Haffey v. Ha fey, 14 Ves. 
261. 

Semble, the court will not interfere either to 
compel or to restrain the payment of alimony, as- 
siich, except so far as to grant a writ of ne exeat 
against the husband. Vandergueht v. D& 
Blaquiere, 5 Myl. & C. 229 ; 8 Sim. 315 ; 7 L. J., 
Ch. 270 ; 2 Jur. 738 ; 3 id. 1116. 

When the liusband, in order to avoid a sentence 
of the ecclesiastical court for maintenance, is- 
going out of the kingdom, this court on a bill 
tiled by the wife will grant a ne exeat I'egno*. 
Head v. Head, 3 Atk. 295. 

E. M. 
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Maintenaiice of.] — See Infant. 

Gifts to.]— W ill. 
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INDEMNITY. 

Against Calls.] — See Company. 

To Trustees.] — See Trust. 

To Executors.]— Executor and Admin- 
istrator, 

Under Deeds.] — See Deed and Bond. 
Contract ot^—See Principal and Surety. 
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See COVENANT. 


IMPLIED TRUST. 

See TRUST. 


IMPRISONMENT. 

Of DeMors.]— 5(;<! Dbbtobs Act. 

Of Criminals.]— 5cePEisoN—CEiMiNAL Law. 

False Imprisonment.] — See Malicious Peo- 

SBCUTION. 


IMPROVEMENT OP LAND. 

See SETTLED LAND. 


INADEQUACY OP 
CONSIDERATION. 

See FRAUD— SPECIFIC PERFORMANCE. 
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INDIA. 

1. Adm-mistratum tiiid Ooeernment^ 1310, 

2. Jurlsdietio7i~~ 1318. 

3. Legal LeeisUnu^ 1314. 

4. Applical)iUt}j of English Laws 

5. Actions in England,, 1322. 

6. Civil and Military Sen-ice, 1322. 

1. Administration and Government. 

Effect of Annexation of Provinces.] — The 

plaintiffs, who represented certain creditors of 
the king of Onde in respect of a debt contracted 
in 1794, sued the secretary of state for India,, 
claiming to be entitled to a charge upon the' 
revenue of the territory of Oude : — Held, that as 
the debt was one which there were no means of 
enforcing against the king of Oude before the 
annexation "in 1856, neither could it have been 
enforced after the annexation against the East 
India Company. Boss v. Secretary of State for 
India, L. R. 19 Eq. 509 ; 32 L. T. 294 ; 23- 
W. R. 773. 

Held, also, that the annexation of Oude having 
been a sovereign act of state by the East India 
Company as trustees for the British government, 
that act could not be reviewed by any municipal 
court, and the bill was therefore not sustainable. 

n. 

Held, also, that the plaintiffs being natives of 
India, the subject-matter being in India, and 
the defendant being capable of being sued in 
India, an English court of equity was not the 
proper tribunal to try the question between the 
parties. Ih. 

Held, also, that the staleness of the demand,, 
and the impracticability of giving effect to any 
declaration of right, were grounds for allowing 
the demurrer. Ih, 

Cession and Annexation of Territory.— In 

1834, when the East India Company conciuereci 
and annexed Coorg, and took the rajah prisoner^ 
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he was tlie owner of two government promissory 
notes. Some time after the annexation the com- 
pany took possession of the notes, and it detained 
the ex-rajah in India as a captive until 1852, 
when he Avas allowed to come to Englandfor a 
■short visit. During his residence in England he 
instituted a suit against the company to recover 
the amount of the notes, upon the ground, that 
they were his private property, and that they 
were not capable of seizure, and had not been 
•confiscated as prize of war, being debts to which 
the public faith of the British government in 
India was pledged : — Held, that the notes be- 
longed to the ex-rajah as part of the raj, and that 
the British government in India having taken 
possession of them in the exercise of its sovereign 
Sind political power, that Avas an act which was 
mot subject to the control of the court. Wade&r 
V. E(Ut India Company^ 30 L. J., Ch. 226 ; 7 Jur. 
<N.S,) 350 ; 9 W. II. 247. 

The transfer of British territories from ordinary 
British jurisdiction to the supervision, laws and 
Tcgulations of a political agency, by excluding 
'Such territories from the British regulations and 
codes theretofore in force therein, and from the 
■jimsdictioii of all British courts theretofore 
established therein, with a A'iew to the substitu- 
tion of a natiAm jurisdiction under British super- 
vision and control, cannot be made without a 
legislative act. Bamodhar (rordhaiJiY. JDeorain 
Xmijji, 1 App. Cas. 332 — P.C. 

Such transfer of jurisdiction, even if valid, 
would not amount to a cession of British terri- 
tory to a native state ; nor Avould it deprive the 
croAAui of its territorial rights over the transferred 
districts, or the persons resident therein of their 
rights as British subjects. Ih. 

East India Company.]— The Bast India Com- 
pany Avas a corporation established partly for the 
purposes of tra<le, and partly for the purposes of 
’government. Gihson v. East India Co,, 1 Am. 
493 ; 5 Bing. (N.c.) 202 ; 7 Scott, 74 ; 8 L. J., 
'C. P. 193 ; 3 .Tnr. 56. I 

The East India Company, as representing the 
Indian Government, has a freehold in the bed of 
'navigable rivers in India, and in the land be- 
tAveen high and lo\A-Avater mark. Eoe d. Seeh- 
Irisfo V. East India Co., 10 Moore P. C. 140. 

While the .3 k 4 Will. 4, c. 85, for the regula- 
tion of the East India Company’s charter, Avas in 
force, the capital stock of the company was not 
a government or parliamentary stock or fund, 
nor Avas it a foreign stock or fund. Brown v. 
Broion, 4 Kay &: J. 704 ; 6 W. R. 613. 

Bombay Civil Fund.] — By the original articles 
of the T'oml.)ay Civil Service Fund the widows of 
subscribers were entitled to pensions of 300?. a 
year, subject to a proviso for reduction in case 
they wore possessed of priA^ate property exceeding 
the amount of 200Z. a year. By subsequent 
resolutions it Avas proAoded that, on payment of a 
percentage by each subscriber, his widow should 
1)e entitled to an annuity of 300?. a year, irre- 
spective of iier private property. A subscriber 
quitted the service while the resolutions were in 
force, and <lied in a few years without eA’-er having 
paid the })ercentage. H is Avidow died many years 
afterwards. During her widowhood she had re- 
ceived an annuity under the original articles, but 
she had offered to pay the percentage, and had 
'Claimed an annuity under the resolutions : — 
Held, that she was not entitled to such annuity, 
'.but that she was entitled to an annuity under 
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the original articles. Edwards v. Warden, 45 
L. J., Ch. 713 ; 1 App. Cas. 281 ; 35 L. T. 174— 
H. L. (E.) 

The widow’s pension under the original articles 
had from a certain date been annually reduced 
by an improper calculation of the amount of her 
private fortune : — Held, that her administratrix 
was entitled to liaA’-e the difference made up to 
her from the time Avhen the reduction com- 
menced, and that there was an expressed trust 
for the widow" to Avhich the statute of limita- 
tions w"as no bar. Ib. 

Held, also, that this was not a case in which 
interest could be claimed on the arrears. Ib. 

On an application to the court of appeal under 
the Bombay CiAul Fund Act, 1882, to prescribe 
the manner of trial of a question alleged by the 
applicant to arise between him and the secretary 
of state for India as to the liability of the fund 
the court will not enter into any inquiry as to 
the nature of the applicant’s ciaim. Form of 
directions as to the manner in Avhich the ques- 
tion shall be tried. Bombay Civil Eund Act 
In re, 1882, Pringle, Ex parte, 39 Ch. D. 300 
60 L. T. 81— C. A. 


iuwci ui i/ouxu uver 
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Bombay Civil Fund Act, 1882, jurisdiction w^as 
given to the court of appeal to determine ques- 
tions arising between any subscriber to the 
Bombay Civil Fund and the secretary of state 
for India as to any liability of the fund, nothing 
being said as to costs. P. took proceedings to 
enforce a claim against the fund, Avhich the court 
held to be not made out Held, that however 
the case might have stood if the question had 
been Avhether the court could give P. the costs of 
a successful claim, the court had inherent juris- 
diction to order him to pay the costs of Avrongly 
putting the court in motion, there being nothing 
in the act to show that the legislature intended 
the court not to have such jurisdiction. Pringle 
V. Secretary of State for India, 58 L. J., Ch. 815; 
40 Ch. D. 288 ; 60 L. T. 796— C. A. 

Madras Civil Annuity Fund.]— Under the 
regulations of the Madras Civil Service Annuity 
Fund the civil servants of the company AA^ere 
bound to contribute toAvards the fund each year 
4 per cent, of their salaries ; and no servant Avas 
entitled to an annuity who had not served 
twenty-five years, or who had not subscribed or 
made up by a payment in gross a sum equal to 
half the value of his annuity ; the rules might 
be Amried by the A’otes of a majority of the sub- 
scribers in special meeting assembled, if the 
variation received the sanction of the court of 
directors ; if the subscriber had contributed 
more than the half value of his annuity, the 
excess was to be refunded to him. At a special 
meeting this last rule had been abrogated by a 
large majority of the subscribers, meeting and 
voting under considerable compulsion from the 
com t of directors. U . at the time of the special 
meeting had paid sums in excess of the half 
A alue of his annuity, but he did not then accept 
the annuity, although offered, but continued to 
retain his office and pay his contributions, and 
ultimately he accepted, under protest, an offer of 
Ins annuity made to him seven years after the 
special meeting ; — Held, that he was not entitled 
to a refund of the contributions made by him in 
excess since 1853. Secretary of State for India 
V. Lnderwood, 39 L, J., Ch. 569 ; L, R. 4 H, L. 580. 

I he regulations of the Madras Civil Service 
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Annuity Fund do not justify a refund to a sub- .9 r -n ’ 

scriber of the amount of his subscriptions in DEGisiOiirs. 

excess of the prescribed amount; but the prac- Bankruptcy and Insolvency,] A vesting order, 

tice which has prevailed of granting such refunds, made upon the petition of a trading firm^ under 
and the acquiescence of the Bast India Company the Indian Insolvency Act, 11 &; 12 Viet. c. 21, 
in such practice may, in some cases, preclude vests in the official assignee the separate property 


7 W. K. 695 — P. C. In 1833 A. was discharged by the court for 

the relief of insolvent debtors at Calcutta from 
Legislature — ^Powers of.] — The act No. XXII. liability to arrest merely. By a subsequent act 
of 1869 of the Indian legislature, which excludes passed in 1834, the court was empowered to dis- 
the jurisdiction of the high court within certain charge “ any person who now is, or shah here- 
specified districts, is not inconsistent with the after become ” an insolvent debtor from liability 
Indian High Courts Act (24 &: 25 Viet. c. 104), foi’ Ihs debts: — Held, that A. was, in 1834, an 
or with the charter of the high court, and is in insolvent debtor within the second act, and that 
its general scope within the legislative power of a supplementary order of the insolvent court 
the governor-general in council. Jleg. V. Bumh, made in 1836, under that act, was a complete 


3 App. Gas. S89~P. C. 


discharge to A. from his debts, (roj'don, In rs, 


Section 9 of that act, which confers upon the 28 Beav. 5 ; 29 L. J., Oh. 352. Affirmed on 


lieutenant-governor of Bengal the power to de- appeal, 1 De G., F. & J. 381 ; 6 Jur. (N'.s.) 409 


termine whether the act, or any part of it, shall 2 L. T. 100 ; 8 W. R. 298. 


be applied in a certain district, is conditional 4“’ liable as a member of a company 


legislation, and not a delegation of legislative which had become defunct, and was being wound 


JUEISDICTION- 


Magistrates — Protection from Actions.] — 21 
Geo. 3, c. 70, s. 24, protecting provincial magiS' 


up, became insolvent, and was discharged under 
the Indian Insolvent Act, 11 & 12 Viet. c. 21. 
The order for winding up the company had 
been made previousl}^ to his insolvencjq but his 
21 name had not been placed on the list of con- 
is- tributories until afterwards, and there was no 


t rates in India from actions for any wrong or mention of his liability in respect of the company 
injury done by them in the exercise of their in his schedule : — Held, that his liability as a 
judicial offices, does not confer unlimited protec- contributory was barred by his discharge under the 


tion, but places them on the same footing as Indian Act, and that he was not liable as a coii- 
those of English courts of a similar jurisdiction, tributory. Parlmry, Bx parta^ 3 De G., F. & J. 


and only gives them an exemption from liability 80 ; 30 L. J., Ch. 513 ; 7 Jur. (ir.S.) 503 ; 4 L. T. 
when acting bona fide in cases in which they 62 ; 9 W. E. 470. 


hjive mistakenly acted without jurisdiction. 

Gaidar v. 3 Moore, P. C. 28. Advocates and Solicitors.] — Two orders of the 

high court of the North-Western Provinces, the 
Admiralty.] — Observations on the admiralty one being an ordernisi calling on a barrister and 


jurisdiction of the high court in India. advocate practising in that court, to show cause 


BrinhUda. 45 L. T. 389- 


Officers of Supreme Court.] 


k why he should not be suspended from the practice 

of his profe.ssion as an advocate of that court, 
-The supreme court and the other order declaring him guilty of 


at Calcutta has power, by the Charter of Justice gross professional misconduct, and suspending 
of 1774 (14 Geo. 3), to remove or suspend officers him from practice for five years ; on appeal as 


of that court on account of misconduct, and this to the rule on which the first order was made, 
power of removal is not limited to acts done by discharged, and the second order reversed ; the 

such officer in his judicial character, but includes judicial committee being of opinion that, 

transactions distinct from those of his office, though he had been guilty of a grave irregu- 

An officer of the court, being a shareholder and larity, and deserving of censure, yet the facts 

director of the Union Bank at Calcutta, was a proved did not amount to that mala praxis on 
party to deceptive statements contained in the which the liigb court, having regard to the posi- 
half -yearly reports of the concern as to the tion and functions of an advocate in the North- 


state of the affairs of the bank, and also availed Western Provinces, could fairly found any pro- 
himself, in his character as director, to obtain ceeding of a penal character. Newton y. Jit dg as 


credit to a considerable amount upon his personal of the High Coni’t^ North- Western Brovinees, 
security only, which, by the condition of the L. R. 4 P. C. 18 ; 8 Moore, P. C. (IT.S.) 202. 


deed of co-partnership of the bank, amounted to The supreme court of judicature at Bombay 


a breach of trust. No charge or imputation with has no power to admit persons as attorneys and- 
respect to his judicial functions was brought solicitors to practice in the courts there, except 
against him : —Held (atlirming an order of the such as are qualified in the manner pointed out 
supreme court suspending such officer), that by the Bombay Charter and Letters-patent of 
there were sufficient grounds for calling upon 1823, establishing the court, viz, those who have 
the court to protect the administration of justice, been admitted attorneys or solicitors in one of the 
by suspendiug such officer for so misconducting courts at Westminister, or wore practising in tlie 
himself. Grants In re, 7 Moore, P. C. 141. Recorder’s court at Bombay, at the time of the 

An order made by the judges of the supreme publication of that charter. Morgan v. Leeeh, 3 
court of Madras, dismissing the master of that Moore, P. C. 368. 


court from his office, for alleged official miscon- 
duct in the taxation of a bill of costs, reversed, 


Common. Carriers — ^Liability.] — The liability 


upon appeal, by the ju^lh-ml committee of the of a common carrier of goods for hire in India 
privy council. Mlnehin, In re, 6 Moore, P. C. 43, is governed by the English common law, and is 


•• ' i ‘ 
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not affected by the provisions of the Indian Con- 
tract Act, 1872. Irrawaddy Flotilla Co. v. 
JBiiyivandasSj 65 L, T. 595 ; 7 Asp., M. 0. 129 
— P. C. 


hu?i Chose v. Kaisreechund^ 9 Moore, Ind. App. 
256. 


Champerty.] — 0., as attorney and mooktear of 
M. and his wife, managed actions of ejectment 
and mesne profits against R., advanced moneys 
for that purpose, and for the subsistence of 
his clients, having stipulated that he should be 
repaid all advances with interest at 12 per cent., 
and should have a third part of the clear net 
profits of the suit, with a right to possession 
of the land recovered as security therefor. He i 
was neither an original nor an added party to 1 
the suits, which, on appeal, were decreed in 
favour of M. and his wife by the high court in 
India, but were afterwards dismissed by the 
privy council with costs, which M. and his wife 
were utterly unable to pay. Pending that appeal, 
C. purchased the property in suit, and thereafter 
conducted the appeal in his own interest. In an 
action by li. against C. to recover the amount of 
the costs, it was averred, but not proved, that 
the actions were brought or instigated by C. 
maliciously and without probable cause ; and, 
failing such proof, it was contended that the 
agreement and acts of C. amounted to cham- 
perty, or were otherwise illegal as being against 
public policy, and that E. had suffered special 
damage from them ; that C. was the real actor 
therern, and had an interest in them, and was, 
therefore, responsible for the costs : — Held, that 
the English laws of maintenance and champerty 
are. not of force as specific laws in India. Ram 
Coomar Coondoo v. Chunder Canto Mooherjee^ 
2 xVpp. Gas. 186— P. C. 

Such agreement created no legal privity be- 
tween R. and C. from which a promise can be 
implied on the part of R. to pay C. his costs of 
the former action, on which an action of contract 
can be founded ; nor does it establish a legal 
wrong, for the former action was brought with- 
out improper motives, and upon reasonable cause. 
Ih. 


Divorces.]— The principles and rules which 
obtain in the divorce court in England are to be 
applied, as nearly as may be, in India, under the 
Indian Divorce Act, 1869. The provisions of the 
Indian Statute of Limitations, 1859, do not apply 
to suits for divorce a vinculo. Hay v. Gordon, 
L. E. 4 P. C. 337 ; 21 W. R. 11. 


Claims against Indian Government.] — When 
a British subject has a claim against the Indian 
Government, a petition of right is not the proper 
remedy. In such case he should proceed against 
the secretary of state in council of India under 
21 22 Viet. c. 106. Frith v. Reg., 41 L. J., Ex. 

171 ; L. E. 7 Ex. 365 ; 26 L. T. 774 ; 21 W. E. 
19. 

The sovereign of Oude before the annexation 
of that kingdom to the British dominions, con- 
tracted a debt with the grandfather of the sup- 
pliant, who w'as legal representative. Such debt 
remaining unliquidated, he presented his petition 
of right : — Held, that he had pursued the wrong 
remedy, for that a petition of right is only ap- 
plicable where the amount sought to be obtained 
can be charged upon funds in the hands of the 
commissioners of the Treasury, and not to a case 
where the amount is chargeable upon the Indian 
Government. Ih. 


After Annexation of Provinces.] — See 

JUoss V. Secretary of State for India, ante, 
col. 1310. 


Interest.]— Neither by the English nor Hindoo 
law, unless there is a mercantile usage, can^ 
intere.st be imported into a contract which con- 


tains no stipulation to that effect. Jtujg 07110 - i Gh. 169 ; 1 Jiir. 20. 


Executors and Administrators.] — Agents being 
also appointed executors of the principal are not 
entitled to the commission upon remittances 
from India by the testator not received till after 
his death. Ilovey v. Blaheman, 4 Yes. 596. 

All executor in India passing his accounts in 
this court is entitled to the commission upon 
payments according to the practice in India. 
Chetham v. Audley QLoi'd), 4 Ves. 72. 

Semble, an executor in India is entitled to a 
commission of 5 per cent, on all assets of a 
testator collected by him there, including the 
assets which he retains in respect of a legacy to 
himself not given to him in the character of 
executor, aud including moneys belonging to 
the testator, which were in the hands of a com- 
mercial house in which the executor was, and 
the testator had been a partner. Cocherell v. 
BarUr, 1 Sim. 23 ; 5 L. J. (o.s.) Ch. 77 ; 28 
E. E. 181. 

A planter in India obtained advances from his 
agents, who, by custom, were entitled to a com- 
mission on their advances and on the produce of 
the sales of the crop. The planter died, and his 
executors sold the factory, and got in the crops, 
and remitted them to the agents, who sold the 
latter, and accounted to the executors for the 
balance, after deducting the amount due to 
them : — Held, that the executors were entitled to 
5 per cent. (Indian commission) on the gross 
proceeds of the factory and crop. 3Iatthew8 v. 
Bagshaw, 14 Beav. 23 ; 15 Jur. 977. 

By a decree made in a suit for administering 
the assets of a testator who died in India, the 
master was directed to allow Indian commission 
to the executor only in respect of assets received 
by him while resident in India. The testator 
(whose estate was solvent for the payment of 
legacies) died possessed of certain notes of the 
Bengal government, which the executor took 
from the treasury at Galcutta, and handed over 
to certain trustees, in discharge of a legacy of 
the testator of equal amount with the notes : — 
Held, that the notes w^ere assets within the 
meaning of the decree. Camplell v. Campbell, 
2 y, & G. C. C. 607 ; 8 Jur. 28. 

To a bill which seeks an account of the assets 
of an intestate wdio died in India possessed by a 
personal representative there, a personal repre- 
sentative of the intestate constituted in England 
is a necessary party, although it does not appear 
that the intestate at the time of her death had 
any assets in England. And it is not sufficient, 
in order to avoid a demurrer for want of parties 
in such a case, that the personal representative 
constituted in India, who is out of the jurisdic- 
tion, is made a party, and that process is prayed 
against her when within the jurisdiction, although 
the bill alleges that the Indian court was the proper 
court for granting administration, and that the 
administratrix constituted by it is the sole legal 
personal representative of the intestate. Tyler 
\ T. Bell, 2 Myl. & C. 89 ; 1 Keen, 826 ; 6 L. J., 
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A creditor of a person who died intestate in 
India took ont letters of administration to the 
deceased in that country. He then came to 
England, and obtained letters of. administration : 
from the prerogative court. Afterwards, one of the 
intestate’s next of kin procured that administra- 
tion to be revoked, and administration granted to 
himself : — Held, that the Indian administrator is 
■ compellable to account to him for assets possessed 
in India as well as in this country, in a suit insti- 
tuted by him as personal representative only of 
the intestate, and to which the other next of kin, 
who were resident in India, were not parties. 
Sandilands v. Innes^ 3 Sim. 263. 

Testator appointed persons residing in India 
his executors. Will not proved in England. 
Executors in India remit money to their agent 
in England, and creditor of testator filed bill 
against agents, praying account and payment of 
money to accountant-general in the meanwhile ; 
demurrable, because no personal representative 
of testator was made party. Loioe v. Fairlie^ 
2 Madd. 101. 

Eeal estates in India being made by statute 
personal assets for the payment of the debts of a 
deceased debtor, it is unnecessary to make the 
debtor’s heir-at-law a party to a suit instituted 
for the administration of the assets. Stortf v. 
Fry, 1 Y. & C. C. C. 603 ; 11 L. J., Ch. 373 ; 6 
Jur. 1029. 

A testator left assets in England and India. 
The court refused to restrain the Indian creditors 
from obtaining payment out of the English assets 
until the English creditors had been paid in full. 
Brett, In 7'e, Meynolds v. Leiois, 29 L. J., Ch. 
296 ; 8 W. R. 272*. 

False Imprisonment— Acting in Discharge of 
Public Duty.] — An officer in command of mili- 
tary cantonments, having general control of the 
police in the absence of the cantonment magis- 
trate, believing the appellant to be, or to be 
likely to become, a dangerous lunatic, directed 
two medical officers to examine him, and placed 
,a guard over him, until thej^ could decide on the 
case. The medical officers reported that the ap- 
pellant was perfectly sane : — Held, that as the 
conduct of the officer was not authorised by law, 
the fact that he acted in perfect good faith in the 
supposed discharge of a public duty, and on a 
bona fide belief that the appellant was danger- 
ous, did not prevent his being liable for damages 
at the suit of the appellant. Smclair v. Brough- 
ton, 4:1 L. T. 170— F. C. 

Infants, Religious Education of.]— A child 
born in India, whose father was a European 
British subject and a Christian, must be pre- 
sumed to have the father’s religion, and his cor- 
responding civil and social status, and it is the 
duty of a guardian to bring up his ward in his 
father’s religion. Skinner v. Orde, 8 Moore, P. C. 
(KS.) 261 ; L. R. 4 P. C. 60, 

An infant, the child of a Christian father and 
the issue of a Christian marriage, was left, by 
the death of her father, of very tender age, and ! 
brought up by her mother as a Christian during 
her early youth. Pier mother, after cohabiting 
with a man having a wife and professing the 
Christian religion, became with him a Mahom- 
edan, for the purpose of giving legal effect to a 
Mahomedan marriage between them, but which 
marriage was not proved to have been duly cele- 
brated. The infant, after attaining the age of 
fourteen, and being with her mother, professed a 


desire to become a Mahomedan in religion, and 
adopted the Mahomedan mode of life. The 
courts in India having been applied to, under the 
circumstances, by her relatives to remove the 
infant from the custody of her mother, made an 
order under the provisions of the acts, Nos. XL. 
of 1858 and IX. of 1861, and placed the infant 
under a Christian guardian. Such order, on 
appeal, confirmed by the judicial committee. 
Ib, 

Limitations, Statute of.] — At the time of his 
death a testator was indebted to a Hindoo banker 
for advances made for the purposes of the busi- 
ness in India, such advances carrying interest at 
12 per cent. In 1861 the testator died, and in 
I860 the usual administration decree was made in 
an administration suit instituted in England by 
a legatee. The Indian statute of limitations 
provides that no suit for the recovery of money 
lent or interest shall be maintained in any court 
within the British territories in India unless the 
same be instituted within three years from the 
time when the debt became due. In 1870 the 
banker carried in a claim for the balance and 
principal due to him in 1861, with interest at 12 
per cent. On summons to disallow the claim : — 
Held, that the question must be governed by the 
lex fori, and that, as the decree had operated 
as a judgment in favour of creditors to the 
extent of preventing the time limited by 
the English statute from running, the claim 
must be allowed, but with interest only at 4 per 
cent. Fineh v. Finch, 45 L. J., Ch. 816 ; 35 
L. T. 235. 

Tenants in common of house property in 
Calcutta, under the will of a testator who died 
in 1803, became, in 1825, reduced to two. The 
property had all along been considered as lease- 
hold, in which view one of the surviving co- 
tenants would, in the events that had happened, 
be entitled to five-ninths and the other to four- 
ninths of the property ; and the rents had been 
received by a common agent, and shared ac- 
cordingly. In 1827 the supposed owner of the 
four-ninths settled her share, describing it as a 
moiety. This description was, nevertheless, 
treated as an error, and the rents were con- 
tinued to be received as before, and to be shared 
in the same proportions, until 1864, when it was 
discovered, that the property was freehold, upon 
which footing the supposed owner of the five- 
ninths would really be entitled to four-fifths, 
and the supposed owner of the four-ninths to 
one-fifth only. In 1859 an act of limitations 
for India passed, which provided, that no suit for 
the recovery of immovable property shall be 
maintained in any court within the British 
territories in India unless the same, if instituted 
after two years from the passing of the act, be 
instituted within twelve years from the time 
when the cause of. action arose. The property 
having been sold, and the proceeds paid into 
court, the owner of the three-fourths claimed 
to be entitled to that proportion of the fund 
Held, that under the English law the court 
would, after so long a possession and user, 
have presumed a grant. Peat, In re, L. R. 7 
Eq. 302. 

Held, also, that under the same law the court 
would have held the settlement in 1827 by one 
of the co-tenants to have been a legal ouster of 
the other. Ib. 

Held, also, that the case was governed by 
Indian law, that under the provisions of the act 
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of the iiidian legislature the clMiii had become i either as a deed of conveyance ^ deed 

barred, and that he was entitled to five-ninths of covenant for further assurance. 7^. 


onlv of the fund. U. A correspondence between A and B amount- 

ing to a contract for a purchase ot a future 
Lunatic “Charged” with Crime in “Court” interest in immovable property does not require 
in India, but “not tried ’’—Bemoval to England.] registration under the Indian Registration Act, 
—By U & 15 Viet. c. 81, s. 1, if any person shall 1866. Port Camiing Land Co. v. 

be indicted for or charged with any crime or Smith, L. R. 5 P. C. 114 ; 30 L. i. 531. 
offence in any court in India, and shall be ^ x i, j 

acquitted of or not be tried for such crime or Religion.]— The tie that bound an undivided 

offence on the ground of his being found to be of family together is dissolved by the conversion of 
unsoiracl mind, "he may be removed to England a member to Christianity, so far as regards such 
in the manner prescribed by the act. A member. A convert may renounce the old law 
European British subject in India having been with his former religion, or abide by the old law 
arrested for homicide, a district magistrate was notwithstanding his change of faith. Lex loci 
informed of it, and went with witnesses to a does not apply tojiarties who. have ceased to be 
private house in the presidency, where the Hindus in religion. Customs and usages not 
Loused was" detained. On seeing 'him, and re- enjoined may_ be as voluntarily changed as they 
ceiving medical testimony oil oath as to his state were volniitarily adopted. Adraham v. AhraJuiin,, 
of mind, the magistrate deemed him insane and 2 K. B. 431 ; 9 Jur. (isr.s.) /29 ; 11 W. B. 905 
unfit to be triedyand so reported to the govern- P. C. 

ment of the presidency. The government made ^ x i x-, t t « 

ail order under 14 & 15 Viet. c. 81, s. 1, for the Succession to Property. ]— By the Indian &uc- 


Successiou to Property.] — By the Indian Suc- 


removal of the prisoner to Enoiaiid. By virtue cession Act, 1865, succession to the immovable 
of the order he was brought in custody to property in India of a deceased person is regii- 
Emdand, and on his arrival a roval warrant \wis lated by the law of India, wherever he may have 
issimd, under s. 2, for his reception into a lunatic had his domicil at the time of his death ; and 
asylum, where he was a,cc(U.Hiiigiy kept Pleld, succession to the movable property ■ in .India is 
that the prisoner was charged with a crime in a regulated by the law of the country of tlwlomicil. 
’‘court,” and ‘•not tried” oii the ground of being By the same act no man having a nephew, or a 
“found” to be of unsound mind within the niece, or a nearer relation, has power to bequeath 
moaning of s. 1, and that his detention was any property to charitable uses, except by a will 
lawful Maltly, In re, 50 L, J., Q. B. 418 ; 7 i executed twelve months before death, and de- 
Q. B. D. 18 ; 44 L. T. 711 ; 29 W. R. 678 ; 14 Cox, I posited as therein required. Ilaedonald v. Mac* 


0 0 609 • 45 J P 681. donald, 41 L. J., Ch. 566 ; L. R. 14 Eq. 60 ; 26 

L. T. 685 ; 20 W. B. 739. 

Partnership,] — In the absence of any law or A domiciled Scotchman, possessed of both 
established custom existing in India in respect to movable and immovable property in India, made 
partnership transactions, the law of England is a will in Scotland, appointing both Indian and 
to be resorted to for principles and rules to guide Scotch executors, and duly executed it according 
the courts. • • At the same time the usages of to the law of both countries. He thereby devised 
trade, and the habits of business of the Indian and bequeathed all his Indian property, movable 
commimity, so far as they may be peculiar to or and immovable, to the Indian executors to sell 
different from those in England, are to be taken and realise, and after payment of costs and ex- 
into consideration. Mollow v. Coiert of Warde, penses, out of the free proceeds to pay 10,000^. 
L, B. 4 P, C. 419. i to the Scotch executors, and to pay the residue 

i to legatees. He then directed his Scotch execu- 

Registration Act,] — The Indian Begistratioii tors to lay out the 10,000/. legacy in erecting 
Act, 1 8616, makes void all instruments relating to and maintaining a hospital in Scotland. He 
real estate in India which ought to have been died in Scotland a few days after the date of the 
registered under the Indian Registration Act, will, leaving sisters. The movable and the im- 
1864, but were not so registered, and destroys all 1 movable property in India each exceeded 10,000L 
equities arising out of them. A., being resident It being in evidence that there is no rule against 
at Madr.as, in 186,5 executed a deed by which he marshalling in favour of charities known to the 
conveyed land in India to the plaintiff, and law of Scotland Held, that the 10,000/. might 
covenanted for further assurance. The deed be well paid out of the movable property only *, 
was not registered under the Indian Registration and that, the distribution of such movable pro- 
Act, J 864, which provides, that if such a deed be ; perty being by the law of India regulated by the 
not rc'jistered, it shall not be received in evi- j laws of Scotland, the whole legacy was well given 
deuce in any court in India. In 1866 A. inert- 1 to the charity. II. 

gaged the sanie land the defendant, who | An adopted son, according to the Hindoo law, 
had net ice the plaintiffs conveyance, and j is entitled to succeed to his collateral as well as 
the defendant regisb-red the mortgage deed ; his direct relations by adoption, Chowlry v. 
under the Indian Registration Act, 1866. The I 3 Knapp, 55. 

plaintiff filed a bill to enforce the covenant Lands in the East Indies held by a tenure of 
for further assurance against the defendant : — tlui nature of the fee simple, do not pass by an 
Held, that tluj {daintiff had no equity against uiiattested will, but descend to the person who 
the ilefeiidaut, and tlie bill was dismissed. ! would lie heir-at-law in England. Gardiner v. 
Hicks' V. PoumU, L. B. 4 Oh. 741 : 17 W. K. Pell, 1 .lac, Walk. 22; 2 Wils. 32 ; 20 B. B. 
■■■■■449.'.' ■ . ■ ■ ■ 20s. 

hernble, that ind.epeii<lontly of the operation In a suit for the division of the property 
of the Indian Registration Act, 1866, as the of an undivided Hindoo family, the whole of 
plaintiffs deed w'as forbidden b}'’ the Indian the property of each individual is presumed 
Registration Act, 1864, to be received in evidence to belong to the common stock, and it lies 
in India, it could not be sued on in England upon the party who wishes to except any of 
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it from tlie division, to prove that it comes 
within one of the exceptions recognised hy the 
Hindoo law. Sadasew v. Bajee^ 2 Knapp, 60. 

Will— Absolute Interest — Precatory Trusts.] 

— A testator gave to his widow the whole of 
his real and personal property, “ feeling confident 
that she will act justly to our children in dividing 
the same when no longer required by her : ” — 
Held, that the widow took an absolute interest, 
and that the doctrine of precatory trusts did not 
apply. Ihmoorie Banli v. Bmjnor^ 51 L. J., 
P. C. 72 ; 7 App, Cas. 321 ; 46 L. T. 633 ; 31 
W. E. 17— P. C. 

4. Applicability op English Laws. 

What Statutes Apply.]— The English law of 
felo de se, and forfeiture of goods and chattels, 
does not extend to a native Plindoo, though a 
British subject, committing suicide at Calcutta. 
Bengal (^Ad'vooate- Genm'al) v. Ranee Surnomoye 
Bossee, 9 Moore, Ind. App. 387 ; 2 Moore, 
P. C. (N.S.) 22 ; 2 N. E. 530 ; 9 Jur. (K.S.) 877 ; 
8 L. T. 843 ; 12 W. E. 21. 

Where Englishmen establish themselves in an 
uninhabited or barbarous country, they carry 
with them not only the laws, but the sovereignty 
of their own state ; and those who live amongst 
them and become members of their community 
become partakers of and subject to the same 
laws. Ib. 

This rule does not apply to the early settle- 
ment of the English in India, as the per- 
mission given to the settlers to use their own 
laws within the factories did not extend those 
laws to natives associated with them within the 
same limits. Ib. 

Where a country, which was previously under 
a settled government, accrues to the crown by 
cession or conquest, only such parts of the 
English law are to be considered as having force 
there as have either been specifically introduced 
by statute, or can be shown by a course of 
decisions to have been acted on in such country. 
That part of the English law which relates to 
the disability of aliens to hold or devise land has 
not force in the presidency of Calcutta, nor do 
the English statutes of mortmain apply to India, 
and, therefore, a devise for a charitable purpose 
by a person born in France, was held to be 
good. Lyons {Mayor') v. Bast India Co.^ 1 Moore, 
P, C. 175. 

Brief view of the introduction of the English 
law into the East Indies. Ib. 

The Statute of Limitations, 21 Jac. 1 c. 16, 
extends to India, and applies to Hindoos and 
Mahomedans as well as Europeans, in civil 
actions in the supreme court. Ruohmahaye v. 
Mottiehund, 5 Moore, Ind. App. 234 ; 8 Moore, 
P. 0.4. 

But 8 & 9 Viet. c. 109, relating to games and 
wagers, does not. Thachoorseydass v. I)ho7idmull. 
6 Moore, P. C. 300 ; 4 Moore, Ind. App. 339 ; 12 
Jur. 315. 

The Factors Act, 5 & 6 Viet. c. 39, is extended 
to India, by the act of the Indian legislature of 
1844. Goblnd Chunder Sein v. Rymiy d Moore, 
Ind. App. 140 ; 8 Jur. (N.s.) 343 ; *5 L. T. 559 ; 
low. E. 155. 

The 9 Geo, 4, c. 74, s. 56, extends to the British 
territories in India the provisions of the 9 Geo. 4, 
c. 31, s, 8, with respect to offences committed in 
two different places, or partially committed in 
one place and completed in another ; but such 


statute does not render a person liable to punish- 
ment for the commission of a complete offence 
who was not liable before the passing of that 
statute. JVga Moony v. Reg.^ 7 Moore, Ind, App 
72 ; 7 Cox, 0. 0. 489. 

The words, “ within the limits of the charter of 
the United Company,” in 9 Geo. 4, c. 74, s. 66, 
meant within the limits of the trading charter of 
the East India Company. Ib. 


5. Actions in England. 

When Possible.] — By an act of the Indian 
legislature a company established in Calcutta 
was to be sued in the name of their secretary, 
and judgment so recovered was to have the like 
effect against the property of the company as if 
obtained against all the members as parties to 
the action ; provided that if execution against 
the company’s property was ineffectual, execu- 
tion was to be issued against the members 
successively, and failing this, against any person 
who wms a member when the contract on which 
the action was brought was entered into ; no 
execution to be issued against any person other 
than the actual party to the action without 
hiave granted in open court, on notice to the 
person to be charged. The plaintiff, having re- 
covered a judgment in India against the secretary 
for a breach of contract made by the company 
there, without taking any further proceedings 
in that country, sued the defendant (who was a 
member at the time of the contract made and 
judgment recovered) in this country on the 
judgment and on the original contract : — Held, 
that the action was well brought in both cases. 
Belsall V. Marshall, 1 C. B. (N.s.) 241 ; 26 L. J., 
C. P. 19 ; 2 Jur. (N.S.) 1142 ; 5 W. E. 114. 

Staying Proceedings.] — An action having 
been brought for goods sold by a plaintiff in 
England, and delivered to the defendant in 
India, the court refused to stay the proceed- 
ings under 11 & 12 Viet. c. 21, s. 61, under 
which the defendant had duly obtained his 
discharge, but left him to any remedy the statute 
gave him by plea. Reynolds v. Goodwin, 6 C. B. 
(N.s.) 370. 

Limitations, Statute of — Bond Executed in 
India.] — Specialty debts in India have no higher 
legal value nor greater efficacy than simple con- 
tract debts ; and the same period of limitation, 
viz., three years, bars the remedy for both, but : 
— Held by Lopes, J., that where an action on a 
bond executed in India is brought in England, 
the bond cannot be treated as a simple contract ; 
and, therefore, as the English statutes of limita- 
tion apply, the remedy is not barred until 
after the lapse of the period of twenty years 
prescribed by 3 & 4 Will. 4, c 42, s. 3, as the 
limitation for actions on contracts under seal. 
Alliance Bank of Simla, v. Carey, 49 L. J., 
C. P. 781; 5 C. P. B, 429; 29 W. E. 306 ; 44 
J. P. 735. 

6. Civil and Military Service. 

Civil.]— The civil servants of the Bengal 
establishment are not. entitled, under the regu- 
lations of the Bengal Civil Service Fund, on 
accepting the retiring annuities, to any refund 
of their subscription in excess of half the value 
of their annuities, Boldero v. Bast India Co., 
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11 H. L. Gas. 105 ; 11 Jur. (N.S.) 193 ; 13 L. T. 
308 ; 13 W. B, 792. 

Military.] — By a trust deed made in 1770, 
between Lord Clive and the East India Com- 
pany, the East India Company became the 
trustees of a fund for the benefit of the per- 
sons employed by them in their military service, 
in the manner pointed out by the deed. The 
deed provided, that in case it should happen 
that the company should cease to employ a 
military force in their actual pay and service in 
the East Indies, then they should pay the fund 
to Lord Clive or his representatives. In 1858 
the 21 & 22 Yict. c. 106 transferred the rights 
and liabilities of the East India Company to the 
crown : — Held, that, having regard to the whole 
of the provisions of that act, the representa- 
tives of Lord Clive were entitled to this fund. 
Walsh V. Secretary of State for India, 10 H. L. 
Cas. 367 ; 32 L. j., Oh. 585 ; 9 Jur. (N.S.) 757 ; 
11 W. B. 823 ; 2 N. B. 339. 

To entitle the widow of an officer in the East 
India Company’s service to Lord Clive’s bounty, 
the marriage must have taken place before he 
retired from the service. IP Kenny v. Kast India 
Co., 3 Ves. 203. 

A contract for the payment of money, in con- 
sideration of the resignation of a major in the 
service of the East India Company, is illegal by 
49 Geo. 3, c. 126. Kyre v. Forhes, 12 C. B. 
(S'.S.) 101. S. P., Graeme v. Wrougliton, 11 Ex. 
146 ; 24 L. J., Ex. 265 ; 3 W. B. 509. 

An officer commanding forces of her Majesty 
and of the East India Company in India has no 
such legal right, by statute or otherwise, to his 
j.)ay, as entitles him (in the absence of any 
specific undertaking or acknowledgment) to a 
mandamus calling upon the company to dis- 
charge arrears, though he has always received 
his pay from the company, and their practice 
has been to discharge it monthl 3 n Napier, Me 
parte, 18 Q. B. 692'; 21 L. J., Q. B. 332; 17 
Jur. 380. 

Pensions.] — A pension awarded by the East 
India Company to a military officer, on his 
retirement from service, is assignable. Heald v. 
Hay, 3 Giffi 467: 31 L. J.," Ch. 311; 8 Jur. 
(X.S.) 379 ; 5 L. T. 740 ; 10 W. B. 264. 

The retiring pension of a military officer of 
the East India Company does not, upon his 
bankruptcy, pass to liis assignees. Gihson v. 
Mast India Co., .5 Bing. (N.c.) 262 ; 7 Scott, 74 ; 
1 Arn. 493 ; 8 L. J., C. P. 193 ; 3 Jur. 56. 

A superannuation allowance, awarded by a 
resolution of the court of directors, pursuant to 
53 Geo. 3, c. 155, s. 93, to a retired civil servant 
of the East India Company, is not a debt that is 
attachable under 17 A 18 Viet. c. 125, s. 61. 
Inues V. Must India Co., 17 C. B. 351 ; 25 L. J., 
C. P. 154 ; 2 Jur. (N.S.) 189 ; 4 W. B. 245. 

J. M. 
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INDUSTRIAL SOCIETY. 

1. In General, 1324. 

2. Actions JBy and Against, 1325. 

3. Winding Up, 1326. 

1. In General. 

Statutes.] — Industrial and Provident Societies 
Act, 1893 (66 & 57 Viet. c. 39). Industrial, ^'c. 
(^Amendment') Acts, 1894 (57 & 57 Viet. <?. 8) ; 
1895 (58 & 59 Viet. c. 30). 

Buie— Charging past Invalid Loans on Assets 
— Money received on Deposit.] — An industrial 
society passed a rule in 1887, purporting to 
secure certain invalid loans, made prior to 1887, 
as a charge upon the assets of the society : — 
Held, that the rule of 1887 was invalid, and did 
not ratify the loans, so as to entitle the loan- 
holders to claim in the liquidation of the society 
in priority to the trade creditors ; that in order 
to constitute a valid loan, it must have been 
made in accordance with the provisions of the , 
society’s rules as to loans ; that these loans were 
in reality banking transactions, and as such 
prohibited by the Industrial and Provident 
Societies Act, 1876. Bottonigate Industrial So- 
ciety, In re, 65 L. T. 712 ;'40 W. E. 139 ; 56 
J. P. 216. 

Application of Profits — Suhscription to 

Strike Bund— “lawful Purpose.”]— By the rules 
of an industrial society established to carry on 
the business of general dealers, farmers, manufac- 
turers, &c,, it was provided that the profits of 
the society’s business should be applied “ either 
to increase the capital, reserve fund, or business 
of the society, or to any lawful purpose, and the 
remainder, less any grant that may be made for 
educational purposes,” divided among the mem- 
bers : — Held, that a subscription to a strike fund 
was not a lawful purpose within the rules. 
Wa7'harton v. Huddersfield Industrial Society, 
61 L. J,, Q. B. 422 : [1892] 1 Q. B.817 ; 67 L. t. 
43 ; 40 W. B. 346 ; 56 J. P. 453— C. A. 

Mortgage by Member of Property and “ Other 
Moneys” — Defalcations.] — H., a member of the 
defendant society, mortgagedto the society certain 
property to secure principal money payable by 
certain instalments, with interest and subscrip- 
tions, and “other moneys becoming due from 
the mortgagor to the defendant society.” H. 
was also secretary of the society, and in that 
capacity had received and misapplied moneys 
belonging to the society. He had conveyed the 
equity of redemption in the mortgaged property 
to the plaintiff, who claimed to redeem on pay- 
ment of the mortgage debt, wdth interest, sub- 
scriptions, fines, and other payments due from 
H. as member. The society claimed in addition 
to this the amount which H. had embezzled, 
contending that it came within the words “ other 
moneys ” : — Held, that the words applied to debts 
ejusdem generis with what had been mentioned 
before, and that the sums which H. had embezzled 
were not ejusdem generis with the mortgage 
debt, interest, and subscriptions, but were due 
from H. on a totally different contract, and the 
society could not insist upon the plaintiff paying 
such sums before redeeming the property. Hailes 
V. Sunderland MquitaUe Industrial Society, 55 
L. T. 808 ; 51 J. ?. 310. 


INDUSTEIAL SOCIETY. 


Intestacy of Member— Non-Subsisting Nomi- 
nation of Shares — Distribution without Letters 
of Administration — Presumption of Death of 
Nominee — Discretion of Committee.] — The 
action of a committee of a provident society 
under s. 27 of the Industrial and Provident 
Societies Act, 1893, in relation to the distribu- 
tion of shares of deceased members in cases of 
intestacy and non-subsisting nomination, is 
purely discretionary, and such committee may, 
in the absence of such evidence as they may 
deem satisfactory, refuse to presume the death 
of a nominee who has not been heard of for 
upwards of seven years. Useritt v. Todmorden 
Co-operative Society^ 65 L. J., Q. B. 358 ; 
[1896] 1 Q. B. 461 ; 74 L. T. 350; 44 W. K. 
544. 


Scire facias.] — A scire facias may be 

issued against individual members of an in- 
dustrial and provident society, after judgment 
recovered against the registered officers or trustees 
under 17 & 18 Viet, c, 25. Myers v. Mawson, 5 
H. & N. 99 ; 29 L. J., Ex. 217 ; 1 L. T. 405 ; 8 
W. E. 417, 

Society TTnregistered.] — Members of an 

unregistered society enrolled and certified under 
15 & 16 Viet. c. 31, giving a promissory note in 
the following form for a debt of the society : — 
“ Twelve months after date we, the undersigned, 
being members of the executive committee, on 
behalf of the L. and S. W. Kail way Co-operative 
Society, do jointly promise to pay,” &c., are per- 
sonally liable. Gi'ay v. Raper^ L. K, 1 C. P. 
694; 14 W. R.780. 


2. Actions By and Against. 

Society Registered under 16 & 16 Viet. c. 31.] ' 

—A bond given to trustees for an industrial J 
society, registered under 15 & 16 Viet. c. 31, is by 
virtue of the certificate of registration under 25 
& 26 Viet. c. 87, vested in the society, and the . . 
society can sue on it for breaches of the condi- ; 
tion subsequent to the registration. Queenslwad . 
Industrial Society v. Piohles^ 8 H. & C. 857 ; 35 
L. J., Ex. 1 ; L. K. 1 Ex. 1 ; 11 Jur. (N.S.) 877; 
13 L. T. 295 ; 14 W. K. 30. 

Society in Corporate Capacity.] — An in- 
dustrial and provident society, registered under 
25 & 26 Viet. c. 87, is not liable to be sued in its 
corporate capacity in an action not then pend- 
ing, but commenced after the time of its registra- 
tion. Lmton V. Rlakeney Joint Co-operative 
Industrial Society, 3 H. & C. 853 ; 34 L. J., Ex. 
211 ; 13 L. T. 39 ; 13 AV. R. 843. 

But an industrial and provident society formed 
under 15 & 16 Viet. c. 31, and afterwards regis- 
tered under 25 cSs 26 Viet. c. 87, may sue in its 
corporate name upon a bond given to trustees 
for the society before the passing of the latter 
act. Queensliead Industrial Society v. Pickles, 
supra. 

Committee.] — The 25 & 26 A^ict. c. 87 re- 
peals 15 & 16 Viet. c. 31, and subsequent acts, 
by which the officers of these societies are re- 
quired to be sued ; but s. 6 provides, that all 
legal proceedings then pending by or against any 
such trustee or other officer on account of the 
society, may be prosecuted by or against the 
society in its registered name , without abate- 
ment. Goods were supplied to a society before 
the passing of this act, and the society was after- 
wards registered under the act. In an action, 
commenced in 1863, against the committee of 
management for the value of the goods : — Held, 
that the action was rightly brought, the act 
having, by the repeal of former acts, restored' 
the plaintiffis common -law right ; and the 
proviso in s. 6 including only proceedings then 
pending, and not claims or rights of action. 
Dean v' Mellard, 15 C. B. (N.s.) 19 ; 32 L. J., 
C. P. 282 ; 10 Jur. (N.S.) 846 ; 11 AV. R. 913. 


Officers.] — The only persons liable to be sued 
are the officers of the society appointed under 17 
& 18 A^ict. c. 25, s. 1, or, if there is no such officer, 
the trustees. Burton v. Tannahill, supra. 

Trustees.] — Trustees of a provident society 
formed under 15 16 Viet. c. 31, but not regis- 

tered under 25 & 26 A^ict. c, 87, cannot be sued 
in an action commenced after the passing of the 
latter act, as the previous act is absolutely re- 
pealed hj it without any saving clause. Toutill v. 
Douglas, 33 L. J., Q. B. 66 ; 8 L. T. 426. 

Action on an Award.] — The rules of an in- 
dustrial societj^ provided, that in case of disputes 
between a member and the society, or of com- 
plaint against an officer, the matter should be 
settled by arbitration. A member was appointed 
a salesman of the society, and after he had re- 
signed his appointment disputes arose as to his 
accounts, which the society proceeded to settle 
by arbitration ; and an award having been made 
against him, the society proceeded to enforce it, 
by issuing a plaint in the county court, on which 
he, before the case had been brought before the 
judge of the county court, applied for a prohibi- 
tion, on the ground that this was not a matter 
which could be settled by arbitration : — Held, 
that the application was premature, as the county 
court was the tribunal to decide, in the first 
instance, whether, on the facts, the matter w^as 
such as could be decided by arbitration. Sldpton 
Industrial Co-operative Society v. Prince, 33 
L. J., Q. B. 328 ; 11 Jur. (N.S.) 11. 

And see Ebiendly Society. 


3. Winding Up. 

Jurisdiction — By what Court.] — Prior to the 
passing of the Companies (AA^inding-up) Act, 
1890, the court of chancery had no jurisdiction 
to wind up an industrial society registered under 
the Industrial and Provident Societies Act, 1876 ; 
and the Companies (AVinding-up) Act, 1890, 
gives no such jurisdiction to the chancery divi- 
sion. London and Suburhan Banh, In re, 61 
L. J., Ch. 316 ; [1892] 1 Ch. 604 ; 66 L. T. 716 ; 
40AA^R. 326. 


Private Memhers.]— The members of a society Superior Courts.]— The court of chancery has 
registered under 15 & 16 Viet. c. 31, are not no jurisdiction, under the Companies Act of 
liable to be sued individually for the debts of 1862, to wind up an industrial society formed 
the society. Burton v. TawnaMll, 5 El. & Bl. under 15 & 16 Viet. c. 31, and entitled to, but not 
797; 25 L. J., Q. B. 135; 2 Jur. (N.S.) 184 ; 4 having obtained, at the date of the winding-up 
W. R. 205. order, a certificate of registration under 25 & 26 
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Viet. c. 87. Chatham Co-operatite JjnAustmal 
Society, In re, 33 L. J., Ch. 737 : 10 Jur. (N.s,) 
083 ; 10 L. T. 842 ; 12 W. E. 1053.' 

Societies established under 15 & 16 Viet. c. 31, 
held to be within the provisions of the Winding- 
up Acts, 11 & 12 Viet. c. 45, 12 &: 13 Viet. c. 108, 
and 20 & 21 Viet. c. 78. National Industrial 
and Fran dent Society, In re, 30 L. J., Ch. 940 ; 
9 W. E. 774. 

The court of chancery has jurisdiction to wind 
up a building society under the Companies Act, 
18(52. Midland Counties JBenetit Buildhng 
Society, In re, 4 De G., J. & S. 468 ; 33 L. J., 
Ch. 739 ; 12 W. E. 661. 

Building societies are quite distinct from 
friendly and also industrial or provident societies, 
and are not affected by the provisions of the 
statutes regulating the latter two classes of 
companies. Ih, 

The court stayed the drawing up of an order 
for winding-up a society which was registered 
under 15 & 16 Viet. c. 31, being of opinion that 
the county court of the county in which the 
society was situate had the jurisdiction over -it ; 
but directed the society to be registered under 
the Act of 1862, Rntherhithe Co-operative and 
Indudrlal Soviet u, In re, 32 Beav. 57; 7 L. T. 
305. 

A friendly and provident society which has 
ceased to carry on business for manv years is an 
association within the terms of the Companies 
Act of 1862, and may be wound up under that, 
act. Alfrehni District Friendh/ and Fro cl dent 
Society, In re, 7 L. T. 817 ; 11 W. E. 301. 

Transfer to High Court.]— Section 10 of the 
Companies (Winding-up) Act, 1890, is applic- 
able to the winding-up of registered industiaal 
societies. Section 59 of the Industiial and Pro- 
vident Societies Act, 1893, has not affected the 
jurisdiction of the countv courts as conferred by 
the preceding act of 1876 ; except that pro- 
ceedings pending at the time of the passing of 
the act may be transferred to the high court 
under the conditions imposed by the section 
lerndale Industrial Co-operative Society, In re 
[1894] 1 Q. B. 828 ; 70 L. T. 448 ; 42 W. E. 430 ; 
1 Manson, 303. 

_ Withdrawable Share Capital — Suspension of 
Eight of Withdrawal — Business Carried on 
V 7 - Winding-up Order Just and 

Equitable. ]— On a petition by three share- 
holders to wind up an industrial society, the 
county court judge found as a fact that the 
society was solvent as regards outside creditors, 
out that it could only continue to carry on bu'^i- 
ness by a siispension of the right of withdrawal 
roi a imuted time. The petitioning shareholders 
had given notice of withdrawal, but the com- 
mittee had exercised their right of suspension by 
successive resolutions for a period of nearly two 
presentation of the petition. 
\vas opposed by a majority of 
^ that, it not having been 

proved to be impossible to carry on the business 
of the society, it was not “just and equitable” 
within the meaning of s. 79, sub-s. 5, of the 
Companies Act, 1862, that the society should be 
wound up. Jlonham Industrial ami Provident 
Sanety, In re, 70 L. T. 801 ; 58 J. P. 639. 

Stdy of Actions.]— After the makine of a 

Bote, Upon which the holder was suing one of the 
the society was registered under 25 & 


26 Viet. c. 87, and, after action, an order was ob- 
tained for winding it up under 25 & 26 Viet. c. 89, 
and proceedings under that order were taken 
in a county court. Section 202 of the Companies 
Act of 1862 enacts, that where an order has been 
made winding-up an unregistered company, no 
suit or other legal proceeding shall be com- 
menced or proceeded with against any contribu- 
tory to the company, in respect of any debt of 
the company, except with the leave of the 
court The plaintiff had not obtained leave to 
proceed : — Held, that the omission to obtain 
such leave could not be taken advantage of by 
plea to the further maintenance of the action ; 
but only, if at all, by application to the court in 
which the proceedings under the winding-up 
order were being pursued. Gray v. Itaper 
L. K. 1 C. P. 694 ; 14 W. R. 780. ’ 

County Court— Appeal.]— The judge of a 

county court, in which a society registered under 
25 & 26 Viet. c. 87, was being wound up, having 
made an order to stay proceedings in an action 
brought against a member of such society for a 
debt of the society incurred before such registra- 
tion, and for which the member was therefore in- 
dividually liable : — Held, that no appeal against 
such order would lie to any of the superior courts 
of common law. Henderson v. Bamher, 19 
C. B. (N.s.) 540 ; 35 L. J., C. F. 65. 

Liability of Shareholders — Debts prior to 
Registration under Act of 1862.]— F. was holder 
of fully paid-up shares in an industrial society 
formed, with unlimited liability, under the act 
of J852. After the passing of the Industrial 
and Provident Societies Act, 1862, which repeals 
the act of 1 852, the society being in difficulties 
was registered under the act of 1862 as a com- 
pany with limited liability, for the purpose of 
being wound up, it having been held that a 
winding-up order could not be made under the 
repealed act. Upon motion to settle the list of 
contributories : — Held, that his name must be 
omitted, notwithstanding there were debts con- 
tracted before the registration of the company 
''-vith limited liability, the Companies Act of 1862, 
ss. 35 and 37, having taken away from the 
creditors their original remedy by action. 
Sheffield Foresters' Co-operative Society, In re, 
Fountain's case, Swifts ease, 4 De G., J. & S. 699 ; 
34 L. J., Ch. 593 ; 11 Jur. (KS.) 553 ; 12 L. T. 
335 ; 13 W. E. 667. 

^ Debmtures — Hon-Eegistration as Bills of 

The debentures of an industrial society 'formed 
under the Industrial and Provident Societies 
Acts, charging the society’s personal chattels 
pith the payment of money, are not excluded 
from the operation of the Bills of Sale Acts by 
s. 17 of the Bills of Sale Act, 1882, or by any- 
thing in the Bills of vSale Acts generally. Such 
a society is not a “ company within any of the 
legal meanings of that word. Standard 3Iam- 
\^facturrny Co., In re L. J., Ch. 292; [1891] 
<liscussed and distinguished. G. N 
Icy. V. Coal Co-operative Soeieiy, Jm J., Ch. 
214 ; [1896] 1 Ch. 187 ; 73 L. T. 443 ; 44 W. R. 
2o2 ; 2 x\lanson, 621. 

W, A. G. W. 
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[By E. E. H. BIECH.] 

A. Eights and Liabilities. 

1. 1% General^ 1331, 

2. On Contracts, 

a. In G-eneral, 1336. 
h. Liability of Parent, 1340. 

c. Necessaries, 1341. 

d. Misrepresentation as to Age, 1345. 

e. Agreements for Benefit of Infant, 

1347. 

/. Eatification. 

i. Before 37 & 38 Viet. c. 62, 1349. 

ii. Since 37 & 38 Viet. c. 62, 1352. 

B. Waed of Couet. 

1. Jurisdictum. 

a. Extent of, 1354. 
h. How Created, 1355. 

2. Removal out of Jurisdiction,, 1357. 

3. Concealment,, 1359. 

4. Marriage. 

a. Without leave of Court, 1359. 
t. Settlements on, 

i. In General, 1362. 

ii. Form and Limitations of, 1366. 

iii. Eectification, 1369. 

iv. Payment out of Court, 1370. 

C. Peopeety. 

1. In General, 1371. 

2. Leases, 

3. Mortgage ly Court, 1378. 

4. Sale hy Court, 1379. 

5. Investment and Expenditure, 1381. 

6. Accotint, 1384. 

B. Maeeiage. 

1. In General, 1386. 

2. Settlements binder 4 Geo. 4, c. 76, 1387. 

3. Settlements wider 18 & 19 Viet. c. 43, 

1389. 

4. Agreements for Settlements, 1391. 

5. Ratification and Repudiation of Settle^ 

ments, 1394. 

6. Payment out of Court, 1399. 

E. Advancement and Satisfaction. 

1. In General, 1399. 

2. By Parent in Name of Child, 1403. 

3. JBy Persons in Loco Parentis, 1410. 

4. Evidence of Intention, 1412. 

5. Hotchpot Clause and Proviso for Deduc- 

tion of Advance, 

6. Interest on Advances, 1419. 

7. Satisfaction of Belt to Child ly Adva^ice 

inter vivos, 1421. 

8. Release or Beq'uest of Belt due from 

Child to Parent, 1422. 

F. Maintenance. 

1. In General, 1424. 

2. How Payable. 

a. Out of Capital, 1430. 


1. Future and Contingent , Interests. 

i. Before Conveyancing Act, 1881, 

1433. 

ii. Since Conveyancing Act, 1881. 

1436. 

c. Where several Funds, 1439, 

3. Amount of. 

a. In General, 1439. 

1. Where Express Trust, 1441. 
c. Ability of Parent. 

i. In General, 1444. • 
ii. AVhere Express Trust, 1445. 

4. Past Maintenance. 

a. In General, 1448. . 

1. Of Particular Classes, 
i. Grandchildren, 1450. 

ii. Illegitimate Children, 1451. 

iii. Infants out of Jurisdiction, 1451. 

5. To Whom Paid, 1451. 

6. Practice, 1453. 

G. Proceedings By and Against Infants. 

1. In General, 1455. 

2. Service, 1457. 

3. Appearance, 1458. 

4. Proceedings lefore Decree or Order. 

a. Pleadings and Motions, 1460. 

1. Parol to Demur, and Day to Show 
Cause, 1462. 

5. Order or Decree, 1466. 

6. Guardian ad. litem. 

a. In General, 1467. 
h. Appointment, Practice on, 1468. 

c. In what Cases Appointed, 1469. 

d. Commission and Appearance of 

Infant, 1470. 

e. Notice of Application, 1471. 

f. Affidavits, 1472. 

g. Who Appointed, 1472. 

7. Next Friend. 

a. In General, 1473. 

h. Death, 1476. 

e. Appointment, 1477. 

d. Eemoval, 1478. 

e. Costs, Charges and Expenses, 1480. 

/. Security for Costs, 1484. 

8. Costs, 1485. 

H. Guaedian. 

1. Appointment. 

a. In General, 1487. 
h. How Appointed. 

i. By the Court, 1489. 

ii. By Will, 1491. 

c. Who may Appoint. 

i. In General, 1492. 

ii. In Cases of Illegitimate Children, 

1493. 

d. Who may be Appointed. 

i. In General, 1493. 

ii. In Cases of Illegitimate Children, 

1495. 

2. Removal, Discha7'gc and Death, 1495, 

3. Mar^uage of Guardian or Ward, 1497. 

4. Duties and Poioers, 

a. In 
, 1. 
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I. CttstOdy and Education, j 

1. MeligioiijS Education, I 

a. Ante-nuptial Contracts respecting,' 
1504. 

h. Control of, by Court, 1506. 

2. Custody, 

a. In G-eneral, 1511. 

&. Agreements respecting, 1519. 

0 , Of Illegitimate Children, 1520. 

d. Statutory Jurisdiction. 

i. Under 2 & 3 Viet. c. 54, 1520. 
ii. Under 24 & 25 Viet. c. 86, s. 9, 
1522. 

ill. Under 36 & 37 Viet. c. 12, 1523. 
iv. Under 49 & 50 Viet. c. 27, 1524. 

A. EtOHTS AND LIABILITIES. 

1. In General. 

Specific Performance.] — An infant cannot 
sustain a suit for specific performance, because 
the remedy is not mutual. Flight y. BoUaJid, 4 
Buss. 298 ; 28 R. R. 101. 

Next Eriend.] — Infant ought to sue by next 
friend, not to wait till of age. Blade v. Banbury, 

1 Ves. J. 195. 

Executory Agreement.] — An infant cannot 
plead infancy under an executory agreement 
made with his ancestor where the immediate 
performance of his part of the contract is 
essential. Griffm v. Gridin, 1 Sch. k Lef. 352 : 
9 R. R. 51. 

Covenant.] — Infant not bound by his covenant. 
Johtmm Y. Boyjield, 1 Ves. J. 314. 

Bond.] — An infant can on no account bind 
himself in a bond with a penalty conditioned 
for payment of interest as well as principal. 
Fhlier v. Mowbray, 8 East, 330. S. P., Baylis y. 
Dinely, 3 M. & S.‘ 477. 

Factor.] — Infant cannot be made to account 
as factor. SmaUy v. Smally, 1 Eq. Ca. Abr. 6. 

Accounts.] — Dealings between tradesmen and 
their customers may be subject of account in 
equity, in ease of securities obtained from ex- 
travagant young men on misrepresentation. 
Courteney {Lord^ v. GodsehadJ, 9 Ves. 473, 

When Opened.] — Solicitor who advanced 

money to infant, and acted as his confidential 
adviser, is a guardian to ■ him, and an account 
settle<l between them, within a month after 
infant became of age, without any assistance, 
was opened. Bevett v. Harvey, 1 Sim. & S" 
502; 21B. R. 219. 

Gift hy Child to Parent.] — Where a gift is 
made b}' a child to a parent before the parental 
authority and dominion have terminated, it is to 
he presumetl to be made under parental influ- 
ence, and therefore invalid ; and the burthen of 
proof lies on the parent to rebut thi.s presump- 
tion, by .showing that the child had independent 
advice, or was otherwi.se placed in a position to 
exercise an independent judgment as to the gift. 
Wright V. Vanderphmh, 2 K. & J. 1 ; 8 De G., 
M. k G. 133 ; 25 L. J., Gh. 753 ; 2 Jur. (n.s.) 
599 ; 27 L. T. 91 ; 4 W. R. 410. 


Injunction.] — Articles, under which A. had 
served his clerkship to an attorney, contained a 
provision that A. should not practise within a 
certain district. A., who was an infant, served 
for three years after he attained his full age, 
and with a Imowledge of the articles completed 
his clerkship, and afterwards began to practise 
within the forbidden district. A motion to 
restrain him was refused with costs. Capes v. 
Hutton, 2 Russ. 357; 26 R. R.102. 

Mistake as to Age.] — I., who was tenant in 
tail in remainder of certain lands, and was sup- 
posed to be of full age, agreed in 1840 for a 
re-settlement. I. discovered in 1850, for the first 
time, that he was under age at the date of the 
resettlement, which he thereupon repudiated : — 
Held, that by I.’s repudiation the resettlement of 
his lands in 1840 was rendered void ab initio. 
Paget v. Paget, 11 L. R., Ir, 26. 

Fraud — Notice.] — An infant charged his rever- 
sionary interest in a fund, and executed a 
statutory declaration stating (untruly) that he 
was then of full age. After attaining twenty- 
one, he mortgaged his interest in the fund for an 
amount exceeding what was ultimately available 
without disclosing the fact of the prior charge : 
— Held, that the charge was avoided by the 
subsequent mortgage executed, _ when of full age, 
to a mortgagee without notice. Biman v. Inmaji,^ 
L. R. 15 Eq. 260 ; 21 W. R. 433. 

- — Lien.] — Army agents advancing reason- 
able sums of money to a minor, on the assurance 
that he required them for regimental purposes : 
— Held, in the absence of fraud, entitled to a 
lien for the amount upon the proceeds of the 
sale of his commission, the agent not being fixed 
with notice. Lawrie v. Banhes, 4 K. & J. 142 ; 
27 L. J., Ch. 265 ; 4 Jur. (N.S.) 299 ; 6 W. R. 244. 

Promissory Note.] — Where a promi.ssory note 
appeared to have been signed by a lady in her 
twenty-second year as surety for her stepfather, 
in whose house she had been residing, the court 
restrained execution against her on a judgment 
by the payee. Espey v. Lake, 10 Hare, 260 ; 22 
L. J., Ch. 336 ; 16 Jur. 1106 ; 1 W\ R. 59. 

Bond.] — A woman, at the time of her 

marriage, was indebted on two promissory notes ; 
after the marriage the husband, an infant, gave 
his bond for the amount to the creditor, who 
thereupon delivered up the notes. On a bill 
fi-led for relief, the court ordered the notes to be 
returned to the plain tifii, with directions that to 
any action the plaintiff should bring on the notes 
' defendant should not raise any plea which could 
not have pleaded at the time the bond was given. 
Clarhe v. CoJAey, 2 Cox, 173 ; 2 E. R. 25. 

Devise to Pay Debts.] — Tf an infant borrows 
money, and gives his bond for it, and devises his 
personal estate (being of sufficient capacity) for 
■ payment of his debts, this bond debt shall be 
paid. Hamghwn v. Sydenham, Ncls. Ch. Rep. 65. 

Payment by Infant.] — Although an infant is 
not absolutely bound by a contract, not for 
necessaries, and cannot be compelled to pay, yet, 

' if he does pay money under it, he cannot in 
general recover it back when he comes of age. 
Toylor, Ex paHe, Burrows, In re, 8 De G. M. k 
G. 254 ; 25 L. J., Bk. 35 ; 2 Jur. (N.s.) 220 : 4 
W. R, 305. 


133i 


INFANT — and Liabilities. 


133B 

Though an infant who has entered into a 
contract cannot be compelled to complete it, 
yet he cannot maintain an action to recover 
back a deposit. Wilsim v. ICearse. Peake’s Add. 
Cas. 196. 

If an infant paj^’s money without a valuable 
consideration he cannot recover it back, and 
therefore, where A. during infancy paid a 
sum to B. as premium for a lease, which he 
avoided after he became of age, and received no 
benefit from the occupation from that period : — 
Held, that he was not entitled to recover. 
Holmes v. Blogg^ 2 Moore, 552 ; 19 R. E. 445. 

Goods Used or Consumed.] — An infant 

who has used or consumed goods for which he 
has paid money under a contract void under the 
Infants’ Relief Act, 1874, s. 1, cannot recover 
back from the vendor the money so paid. 
Valentini v. Canali^ 59 L. J., Q. B. 74 ; 24 Q. B. D. 

166 ; 61 L. T. 731 ; 38 W. R.331 ; 54 J.P. 295. 

Statute of Limitations.]— When a father has 
entered upon the estates of his infant cnildren, 
the presumption is, that he entered as their 
guardian and bailifi, and therefore the statute 
of limitations does not begin to run against the 
children until they attain twenty-one, and from 
that time at least a child has twmity years within 
which he may recover possession. Thomas v. 
Thomas, 2 K. & J. 79 ; 25 L. J., Ch. 159 ; 1 Jur. 
(n.S.) 1160 ; 4 W. R. 135. 

Acknowledgment.] — An infant may 

during his infancy efiiectually sign an acknow- 
ledgment in writing, so as to bar the statute of 
limitations, if the debt acknowledged is for 
necessaries. Williams v. Smith,, 4 El. & Bl. 180 ; 

3 C. L. R. 16 ; 24 L. J., Q. B. 62 ; 1 Jur, (n.s.) 
163. 

Bankruptcy.] — An infant cannot be adjudi- 
cated a bankrupt in respect of debts contracted 
since the Infants’ Relief Act. Bainey,, In re, 

3 L. R., Ir. 459. See also Jones, In re, Jones, Ex 
vaHe, 18 Ch. D. 109 ; 29 AV. R. 747 ; andi2ey. v. 
Wilson, 5 Q. B. D. 28 ; 41 L. T, 480 ; 28 AV. R. 
307. . . . 

The bond upon suing out a commission oi 
bankruptcy must be by the petitioning creditor ; 
the commission, therefore, was superseded on 
account of his infancy. Barrow, Ex j^arte, 3 
"Ves. 554. 

A petition to annul an adjudication in bank- 
ruptcy on the ground of the infancy of the bank- 
rupt, not presented until after the time limited 
by s. 233 of the Bankrupt Law Consolidation 
Act, 1 849, dismissed as out of time. West, In re, 

3 De G. M. & G. 198 ; 22 L. J., Bk. 71 ; 1 AV. R. 
421. 

Immunity from Crime.]— An infant under the 
age of seven cannot incur the guilt of felony. 
Harsh v. Loader, 14 C. B. (N.S.) 535 ; 11 W. R. 
784. 

Recognisance.]— Infancy is not aground for 
discharging a forfeited recognisance to appear at| 
the assizes to prosecute a felony. WiBi^nis,\ 
Ex parte, 13 Price, 673 ; McCle. 493 ; 28 R. B.; 
735. 

See also Ckiminal LAW. 


guardian ; and the 18 Eliz. c. 5, s. 1, requires an 
informer to sue either in person or by attorney. 

V. Bull. JSf, P. 196. 

Clerk of Court of Requests.]— An infant could 
not be appointed to the office of clerk of a court 
of requests, where it vras part of the duty for 
such clerk to receive the money of the suitor, as 
it is an office of public trust. Claridge v. Evelyn, 

5 B. & Aid. 81 ; 24 R. R, 289. 

Clerk of the Peace.]— The office of clerk of 
the peace being merely ministerial, may be held 
by an infant. Crash ie v. Hurley, 1 Alcock & 
Napier, 431. 

Bailiff.]— Semble, that an infant cannot be a 
bailiff or a sheriff’s officer. Ouchson v. Winter^ 

2 Man. & Ry. 313. 

Separate Examination of Married AVoman.]— 

A surrender taken out of court of copyhold lands 
of a married woman, and requiring her separate 
examination and consent, may be taken by a 
deputy steward who is an infant. Edleston v. 
Collins, 3 De G. M. & G. 1 *, 22 L. J., Ch. 480 ; 

17 Jur. 331 ; 1 AAL R. 169. 

Infant under Age is a “ Person.”]— The Crown 
Lands Alienation Act, 1861, of New South 
Wales, by s. 13, provides that crown lands shall 
be opened for conditional sale in the manner 
following, viz. : — Any person may tender a 
written application for the conditional purchase 
of any such lands”: — Held, that “ person is 
not limited to persons of the age of t'wenty-one 
years. (JShanassy v. Joachim, 45 L. J., P. C. 

43 ; 1 App. Cas. 82 ; 34 L. T. 265 ; 24 AV. R. 
792— P. C. 

Right to Absolute Gift.]— If a father makes to 
a son under age an absolute gift of an article of 
dress or ornament, he cannot afterwards reclaim 
the gift. Smith v. Smith, 7 Car. & P. 401. 

Right to Insurance Money.]— During the in- 
fancy of a tenant in tail of freehold estates 
devised in strict settlement, part of which con- 
sisted of a corn-mill, the rents were received by 
his mother on his behalf, and she thereout jiaid 
the premiums for keeping up a policy in her name 
against fire. The will contained no provision tor 
fire insurance. The mill having been burnt 
down:— Held, that the insurance moneys be- 
longed to the infant tenant in tail as his personal 
estate. Warwieher v. Bretnall, 23 Ch. D. 188 , 
31 AAL R. 520. 

LiabUity of Solicitor to Infant.]— An attorney 
for an infant who has received the damages and 
costs recovered in an action, is liable to the 
infant in an action for money had and received. 
Collins V. Brook, 5 H. & N. 709 ; 29 L. _J., Ex. 
255 ; 6 Jur. (N.S.) 999 ; 2 L. T. 774 ; 8 W. R. 474 
-Ex. Ch. 

Married Infant cannot "Waive Right to Equity 
to a Settlement.]— A fund in court belonging to 
an infant married woman will not be paid out 
to her husband, as she cannot waive her 
a settlement. HAngihau, In re i A 

noticed. Shipway v. Ball, 50 L. J., Ch. 263 ; lb 

- 4. -.‘'rn 4 .Q. na 302. 
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action in tKe admiralty court on behalf of the 
owners of a brig which had been run down, an 
appearance was entered on behalf of a child of 
one of the drowned men en ventre sa mere. The 
court reserved leave to the child, en ventre, if 
bom within due time, to prefer a claim for dam- 
ages sustained by the death of the father. The 
George anA Bichard^ L. R. 3 Adm. 466 ; 24 L. T. 
717. The child was afterwards born, and its 
claim was assessed. 20 W. R. 245. 

Bower of Court to Mortgage Real Estate for 
Repairs.] — When an infant was absolutely en- 
titled, subject to trusts, to the beneficial interest 
in real estate, the legal estate being in trustees : 
— Held, that the court had jurisdiction to raise 
money by a mortgage of the estate, for paying 
repairs certified to be absolutely necessary. 
Ja>e?iS07i, In rc, Jaclmii v. Talbot^ 21 Ch. D. 
786. 

Vesting Order — Stock in Name of Infant and 
Another.] — ^Where stock to which an infant was 
benefically entitled had been invested in the joint 
names of himself and another person: — Held, 
that the court had jurisdiction under the Trustee 
Extension Act, 1852, to make an order vesting in 
such other person the right to transfer such stock. 
Hm'umd, In re, 61 L. J., Ch. 578 ; 20 Ch. D. 536 ; 
30 W. R. 595. 

Compromise. ] — A party to a suit, who, know- 
ing that other parties are infants, agrees that a 
certain course should be taken, cannot object that 
the other parties were infants and could not con- 
sent. Pisani v. Att.-Gen. C Gibraltar), L. E. 5 
P. C, 517. 

The court has no authority to sanction an 
arrangement affecting property settled upon 
infants, even though it be of opinion that such 
arrangement would be beneficial to them. Bwy 
V. Pa If, 9 Jur. 785. 

— - How obtained.] — A compromise on behalf 
of infants is to be obtained upon petition, sup- 
ported by an affidavit of a solicitor that counsel’s 
opinion has been given that the compromise is 
for the benefit of the infants. Gray v. Panl, 
46 L. J., Ch. 818 ; 25 W. R. 874. 

Next Priend,] — rThe court has no power 

to compromise a claim in which infants are in- 
terested against the wish of the next friend or 
guardian ad litem of the infants, acting under 
the advice of counsel. BlrchaU, In re, Wilson 
V. Birchall, 16 Ch. D, 41 ; 29 W. R. 27. 

Release by Cestuis Que Trustent.] — Degree of 
weight to be attached to deeds of release ex- 
ecuted by cestuis que trustent within a few days 
of their coming of age, when such releases pro- 
fess to proceed upon the examination of com- 
plicated accounts. WedderhurnY. Wedderbmm, 
4 Myl. & Or. 41 ; 8 L. J., Ch, 177 ; 3 Jur. 596. 
Affirming 2 Keen, 722. 

Release of Executors.] — An agreement to 
release executors entered into about three months 
after an infant came of age, and carried into 
effect about three months subsequently by deed, 
set aside ; having been entered into in the 
absence of proper independent advice and assist- 
ance, and without a proper opportunity of ex- 
amining the accounts. Thornher v. Sheard. 12 
Beav,-589. 


iu,'* I' ' > 


2. Contracts. 
a. In General. 

Eorm of Action.]— A plaintifi; cannot convert 
an action founded on a contract into a tort, so as 
to charge an infant. Jennings v. Bundall, 8 
Term Rep. 335 ; 4 R. R. 680. 

Ex Delicto.] — An infant hired a mare for 

a ride along the road, being told that she was not 
fit for leaping. The mare was put to a fence, 
and so injured that she died : — Held, that he 
was guilty of an actionable wrong and there- 
fore liable, irrespective of the question of neces- 
saries. Bimiard v. Haggis, 14 0. B. (N.s.) 45 : 
82 L. J., C. P. 189 ; 9 Jur. (N.S.) 1325 ; 8 L. T. 
320 ; 11 W. R. 644. 

The nature and extent of the liability of an 
infant cannot be changed by suing ex delicto 
in respect of a claim arising on a contract. Ib, 

In an action to recover damages for injuries 
to a mare, whilst let on hire to the defendant, 
the statement of claim alleged that the defen- 
dant drove at an excessive speed and ill-treated 
the mare. The defendant pleaded infancy : — 
Held, that it was clear, from the statement of 
claim, the whole of which must be looked at 
in order to see whether the case was in con- 
tract or in tort, that the plaintiff claimed dam- 
ages for a tort ; and that the defendant 
committed a separate and independent wrong 
apart from the contract, and was liable for 
such wrong in an action in tort to which the plea 
of infancy was no defence. Walleu v. Holt, 35 
L. T. 631. 

A., an infant admitted receiving and retaining 
moneys of his master C. After coming of age he 
signed a memorandum acknowledging that he 
owed the money, and promised to pay the sum 
within a week, he also charged moneys due to 
him, and authorised the trustees to pay the money 
owing to C. On summons by C. for payment : — 
Held, that this was no ratification, and that the 
Infants’ Relief Act, 1874, did not apply. But 
held, that A. was liable to an action of tort ; and 
that as he gave the charge to avoid being sued in 
tort, there was good consideration, and the sum- 
mons was allowed. Seaqer, In re, Seeley v. Briqqs, 
60 L. T. 665. 

— — Trespass.] — To trespass quare clausum 
fregit, a plea, that the close was the close and 
freehold of P., wherefore the defendant, as his 
servant and at his command, committed the 
trespass, is good, though P. was an infant. JEioer 
V. Jones, 9 Q. B.623 ; 16 L. J,, Q. B. 42 ; 10 Jur. 
965, 

On an Account stated.]— The statement of an 
account by an infant is not binding on him. 
Hedgley v. Holt, 4 Car. & P. 104. 

And an action on an account stated does not 
lie against an infant. True 7 nan "y. Hurst, 1 
Term Rep. 40. 

Even though the items are for necessaries. 

! Bartlett v. Emery, 1 Term Rep. 42, n. 

An account stated by an inf ant is not evidence 
against him after he becomes of age, even to 
show that he has been supplied with necessaries, 
as stated in the account. Inqledeio v. Bouqlas, 
2 Stark. 36. 

But an account stated by an infant is voidable 
only, and may therefore be ratified by him after 
he comes of age, Williams v. Moore, 11 M. & W. 
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256 ; 2 D. (N.s.) 993 ; 12 L, J., Ex. 253 ; 7 Jur. twenty-one : — Held, that it, was his duty to give 
817. notice of his disaffirmance of the partnership on 

his arriving at age ; and that he was responsible 
Joint Contracts.] — The several covenant of one for goods supplied to S. subsequently to the 
grantor of an annuity is not avoided by the in- infant’s attaining twenty-one, on the credit of 
fancy of another who grants in the same deed, the partnership. Goode v, Karrium, 5 B. & Aid. 
Haw V. OgVe^ 4 Taunt. 10. 147 ; 24 R. R. 307. 

If one of two partners is an infant, the holder 

of a bill of exchange accepted by both partners Rescission of Agreement for Partnership.] — 
may declare on it as accepted by the adult only The plaintiff, during infancy, agreed with the 
in the names of both. Biirgess v. Merrill^ 4 defendant in writing to buy one-half share of a 
Taunt. 468. business of the defendant, the defendant to pro- 

A plea in abatement that the defendant made vide board and lodging for the plaintiff, and the 
the promise jointly with another is supported by plaintiff not to receive any fruits of the partner- 
evidence that the promise was made by the de- ship until the balance should be paid. The 
fendant jointly with an infant. Gll)l)s^. MerrilL plaintiff paid an instalment of the purchase- 


3 Taunt. 307. 


money, and went to board and lodge with the 


Where a plaintiff declares on a joint contract, defendant, but before his majority, rescinded the 
and one defendant pleads infancy, the plaintiff agreement : — Held, that the plaintiff might re- 
cannot enter a nolle prosequi and proceed against cover back the instalment paid under the agree- 
the other, but should commence a new action nient, less the amount expended by the defendant 
against the adult. Chandler v. Parlies, 3 Esp. in providing board and lodging. Jdrerett v. 
76. S. Jaffray v. Frehaln, 5 Esp. 47. Wilkins, 29 L. T. 846. 

In an action on contract against two, one 

pleaded never indebted, and the other never in- Apprenticeship.] — By an indenture an infant, 
debted and infancjq and the plaintiff took issue with the consent of his father, bound himself 
upon the other pleas, but to the plea of infancy apprentice to a tradesman, “ his executors and 
entered a nolle prosequi ; — Held, that the plain- administrators, such executors or administrators 
tiff having admitted upon, the record that there carrying on the same trade or business, and in 
never was any joint binding contract, could not the town of W.,” and w'lth him and them to 
recover against either. Boyle v. ]fh5,sfer, 17 serve for the term of seven years: — Held, that 
Q. B. 950 ; 21 L. J., Q. B. 202 ; 16 Jur. 683. upon the death of the master, the apprentice 

was bound to serve his widow, his executrix, 
Trading Contract.] — An infant, who has been whilst she carried on the same business in the 
dealt with as a trader, is not consequently liable same town, and that she was bound to teach 
in respect of a trade debt. Miller v. Blankley, the apprentice. Cooper v. Sitrmonds, 7 H. & N. 
38 L. T. 527. ' 707 ; 31 L. J., M. C. 138 ; 8 Jur. (N.S.) 81 ; .5 

The trading contract of an infant is not void, L. T. 712 ; 10 W. R. 270. 
but he may enforce it at his election. Bruce v. 

Warwick,''^ Taunt. 118 ; 2 M. A S. 205 ; 14 R. R. Covenant to Serve — Negative Covenant.] 

634, 638. — An indenture of apprenticeship between the 

plaintiff, and an infant and her mother, contained 

Money Paid by Infant.] — A plaintiff may covenants that during the term of the apprentice- 

recover back a sum which, while an infant, he ship the services of the apprentice should be at 
paid towards the purchase of a share in the the plaintiff’s disposal, and that the apprentice 
defendant’s trade, to be retained by the defendant should not enter into any professional engagement 
if he failed to enter into partnership with the without the wultten consent of the plaintiff, 
defendant. Corp v. Overton, 10 Bing. 252 ; 3 M. The infant having, without the plaintiff’s consent, 
& Sc. 738 ; 3 L. J., C. P. 24. entered into a professional engagement : — Held, 

that an injunction could not be granted, as no- 

Work done.] — Where an infant carries on action at law could lie as against an apprentice. 

a trade, an action is not maintainable against him GHhert v. Fletcher, (Cro. Car. 179) followed, 
for work done for him in the course of that Fellows v. Wood (59 L. T. 513), explained. Be 


trade. Bilk v. Keighley, 2 Esp. 480 ; 5 R. R. 
747. 

Premium.] — An infant paid a premium 

on entering into a partnership, and before he 
became of age disaffirmed the contract : — Held, 


Francesco v. Barnuni, 59 L. J., Gh. 151 ; 43 
Ch. D. 165 ; 62 L. T. 40 ; 38 W. R. 187 ; 54 
J. P. 420. 

Wages.] — Infancy is no answer to a claim for 
wages accruing due after majority has been at- 


that he could not have recovered hack the pre- tained, although on a contract of hiring origi- 
mium had his partners remained solvent, and nally made under age. Thomas v. Waldo, 1 F, 
therefore could not prove for it under their bank- & F. 173. 
ruptcy. Tayl or, JEx parte, 8 Be G, M. & G. 254 ; 


Marriage.] — An infant is not liable to an 
action for breach of promise of marriage. Hale 


25 L. J., Bk. 35 ; 2 Jur. (N.s.) 220 ; 4 W. R. Marriage.]— An mfar 

305. action for breach of pror 

Semble, that there is no distinction between a v. Buth/ven, 20 L. T. 404. 
trade carried on by a minor and his occupation 

in a maniral employment, and that he is not liable Shares — Calls.] — A pi 


■Calls.] — A plea of infancy to an 


for the rent of a house taken for either purpose, action for calls should allege that the infant 
Lowe V. Griffiths, 1 vSeott, 458 : 1 Hodges, 30. repudiated the contract within a reasonable time 

after he came of age. BuUin aM ity., 

Partnership.] — An infant held himself v. Black, 8 Ex. 181 ; 7 Railw. Gas. 434 ; 22 

out as being in partnership with S. till within a L. J., Ex. 94. 

short period of his coming of age, but there was To a declaration for calls charging defendant 

no proof of his doing any act as a partner after as the holder of shares under a railway act, in- 
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corporated with. 8 & 9 Viet. c. 16, it is no answer 
to plead that when he became indebted he was 
an infant, or that when he became registered he 
was an infant, and that he has not since he 
attained his age been registered anew, or ratified 
the original registration, for by the express 
wording of the 8 & 9 Viet. c. 16, an infant is 
liable for calls : at all events, if after attaining 
his age, he still holds the shares, for such holding 
is a ratification. Corld and Bandon Ry. v. 
Cazemve^ 10 Q. B. 935 ; 11 Jur. 802. 

Action for calls on railway shares ; plea, that 
the defendant at the time of contracting, and 
also at the time of making the calls, was an 
infant; that while he was an infant he repu- 
diated the contract and gave notice to the 
company: — Held, a good prima facie bar. 
Neiory and BmisliUlen Ry. v. Combe, 3 Ex. 
665 5 5 Bailw* Gas. 633 j 18 L. J., Ex. S2o. 

To an action for calls the defendant pleaded, 
that at the time of making the calls and his be- 
coming the holder of the shares, he was an 
infant Held, that the pleas were bad, as they 
did not show that the defendant w'as a share- 
holder by contract, and had avoided it. Zeeds 
mid TMrsh Ry. v. Fearnley, 5 Eailw. Gas. 644 ; 
7 D. & L. 68 ; 4 Ex. 26 ; 18 L. J., Ex. 330. 

Action for calls ; plea, that, at the time when 
the defendant first became the holder of the 
shares, and at the time of his making the con- 
tracts he was an infant. The defendant be- 
came the purchaser of the shares whilst he was 
an infant, but the call was made after he attained 
his full age : — Held, that the term “ contract ” 
meant the contract by -which the defendant be- 
came a shareholder, and that the plea was proved. 
Birltenhead, Lanea shire, and Chester Jnmtkm 
Ry. V. Fileher, 6 Eailw. Gas. 564 ; 5 Ex. 121 ; 
19 L. J., Ex. 207; 14 Jur. 297. 

Under the Companies Clauses Act, 8 & 9 Viet, 
c. 16, an infant shareholder is not absolutely 
bound, he is not deprived of the right of waiving 
a purchase wdiich he has made ; and if he waives 
It, his liability to pay calls is at an end, though 
the avoidance may not have taken place till the 
call was due. L. 4' H’ Ry. v. ]\Z3Uehael, 
6 Eailw. Gas. 618 ; 5 Ex. 114 ; 20 L. J., Ex. 97 ; 
15 Jur. 132. 

Sale.] — Semble, that a contract of sale by an 
.infant is absolutely void, and is no answer to an 
action of trover subsequently brought by him to 
recover tiie value of the goods. Latt v. Booth, 3 
Car. & K. 292. 

A. sold goods to an infant and delivered them 
to B. for the purpose of being worked up by him 
for the vendee. The vendee afterwards went 
with A to B.’s shop, and desired that the remain- 
der might be returned to A. : — Held, that it was 
competent to A. thus to rescind the contract 
without -writing. JDouglas v. Watson, 17 G. B. 
685. 

Deeds.] — A deed which takes effect by de- 
livery, and is executed by an infant, is voidable 
only, and not void; and Zouch v. Parsons (3 
Burr. 1794) is sound law. A voidable deed is 
valid until some act is clone to avoid it; and: 
it lies upon those who claim in opposition to 
the dce<l to show that such act has been done. 
Allen V. Allen, 2 Hr. k War. 307 ; 1 C. &: L. 
427. 


entry during the infancy. Zmioh d. Abbott v. 
Pars 0 ’ 7 is, 3 Burr. 1794 ; 1 W. BL 575. 

An infant charged his reversionary interest 
with payment of a sum lent upon his promis- 
sory note, and executed a statutory declaration 
stating (untruly) that he was then of full age. 
After attaining twenty-one he mortgaged his 
interest without disclosing the prior charge : — 
Held, that the charge given by the infant during 
his infancy was avoided by the subsequent mort- 
gage executed when of full age to a mortgagee 
without notice. Inman v. Inman, L. E. 15 Bq. 
260 ; 21 W. R. 433. 

Conveyance — Repudiation after Age.] — In 

1840 I., who was tenant in tail in remainder of 
certain lands, and was supposed to be of full age, 
agreed for a resettlement, I. discovered in 1850 
that he was under age at the date of the resettle- 
ment, which he thereupon repudiated : — Held, 
that the resettlement in 1840 was void ab initio. 
Paget v. Paget, 11 L. E., Ir. 26 — C. A. 

b. Liability of Parent. 

Contract by Parent.] — A father is not liable 
to pay for clothes for his son under age, with- 
out some proof of a contract on his part either 
express or implied. Blaehburn v. Machey, 1 
Car. & P. 1, S. P., Finch v. Tollemache, 1 Car. 
& P. 5 ; 28 E. E. 765. 

The mere moral obligation on a parent to 
maintain his child affords no legal inference of a 
promise to pay a debt contracted by him, even 
for necessaries. Shelton v. Syringett, 11 0. B. 
452. 

No one is bound to pay another for main- 
taining his children, except he has entered into 
some contract to do so. Seaborne v, Maddy, 
9 Car. & P. 497. 

Every man is to maintain his own children ; 
and it requires a contract to enable another 
person to do so, and charge him for it. Ih. 
S. P., 2Iortmore v. Wright, 6 M. & W. 482 ; 9 
L. J., Ex. 158 ; 4 Jur. 465. 

To charge a father with clothes supplied to 
his son, it is essential that the clothes should 
have been supplied with the assent or by the 
authority of his father ; and the father is the 
person to judge what is proper for his son. 
Bolfe V. Abbott, 6 Car. & P. 286. 

What amounts to Contract.]— A. having fur- 
nished goods to the defendant’s son (an infant), 
the defendant repudiating all liability on his 
part, on the ground that the goods were not 
necessaries, wrote to the plaintiff : “ Should you 
keep entirely from him, and not trust him any 
further sum, I will pay you one moiety and try 
to provide the means for him to pay the other. 
If you agree to this, I wish to have the account 
sent to him here, per return of post.” The plain- 
tiff sent the account, but did ngt in terms accept 
the proposal, and some months afterwards he 
wrote to the defendant, intimating his willing- 
ness to accept from him one-half of his claim, 
but reserving to himself his rights against his 
son for the remaining half Held, that these 
letters did not entitle the plaintiff to sue the 
father for the moiety of the account. Andreics 
V. Garrett, 6 C. B. (N.S.) 262. 


__ ^ ^ ^ Proof of Parents Authority.! The defen- 

Mortgages.] -The conveyance of an infant, dant’s son, a youth about seventeen, in his em- 
niprtgagoe is binding, and cannot be avoided by ; ploy, caused a servant,, whom ho suspected of 
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obtaining money by false pretences, to be appre- Conduct of Parties.]— The necessity for in- 
hended, and ^ taken before a magistrate, who quiry by a tradesman before giving credit to an 
ultimately discharged him. The son told his infant for necessaries may be dispensed with by 
father what he had done, the latter said, that as the conduct of the parties. Dalton v. Gihh, 7 
he (the son) had begun it, he would not inter- Scott, 117 ; 5 Bing, (n.c.) 198 ; 1 Arn. 463 ; 8 
fere : — Held, no evidence fora jury of subsequent L. J., C. P. 151 ; 3 Jur. 43. 


ratification by the father. 
B.(N.S.)611. 


Moon V. 2'owers^ 8 C. 


Where an infant, living in some pretension, 
purchased in four months silks to the amount of 


Where a minor orders articles which are neces- 35L, some of which were delivered in the presence 
sary and suitable to his. situation in life, it is of her mother, and some sent to an hotel where 
a question for the jury whether they can infer the infant and her mother lived ; — Held, that 
an authority given to that effect by the father, the infant was liable, notwithstanding the 
Baker v. Keen^ 2 Stark. 501. tradesman omitted to make any inquiries whether 

Where a father has seen his son (a boy of four- the articles were necessary for the infant, 
teen) wearing a suit of clothes, it is a question In a subseqiient case held, that there is no 
for the jury whether he authorised the purchase inflexible rule making it incumbent on a trades- 
of them. Law v. Wilkins, 1 N. & P. 697 ; 6 A. man to institute inquiries as to the situation of 
& E. 718 ; W., W. & D. 235 ; 6 L. J., K. B. 166. an infant before he gives him credit for neces- 
saries. Brayshaw v. Baton, 7 Scott, 183 ; 5 
Extravagance.] — If a tradesman colludes with (N.c.) 231 ; 1 Am. 466 ; 8 L. J., C. P. 153 ; 

an infant, and furnishes him with clothes to an ^ 
extravagant degree, he cannot recover his 

demand from his father. Slnij)sonY. Bohertson, Onus prohandi on the Plaintiff.] An infant 
1 Esp. 17. bought on credit a pair of solitaires, composed of 

crystals adorned with diamonds and rubies, and 
a silver goblet for presentation. No evidence 


Allowance by Parent.] — And no such con- 


tract will be implied, when the father has was given of anyttang peculiar in his station 
allowed the son a sufficiently reasonable sum rendering it exceptiona ly necessary for him to 
yr V.;77 0 171 • sucli ai’ticles I — Plelcl, that as the onus was 


allowed the son a sutficientl}^ reasonable sum 

for his expenses. Crantz v. Gill. 2 Esp. 471 ; , . , . i i ■ .1 

SEE 746 ” on the plaintiff, and he gave no evidence to 

show that the articles were necessaries, the 

-fTTt. -rti-T. Tk rv question ought not to have been left to the jury. 

Where Father Deserts Infant] - QuiBre, ^ 38 L. J., Ex. 8 ; L. E. 4 

whether a father deserting his infant child is 33 ,3 ^ j, 43^ ,7 167-Ex. Ch. 

liable to a party who supplies the child with ^ 

necessaries, no further proof of contract being preliminary question being 

given. No such action can be maintained if whether there is any evidence on which the jury 
the father had reasonable ground to suppose that 4:^,. 


the father had reasonable ground to suppose that properly find for the party on whom' the 

the child was provided for. y. prm- ^^e jud|e must determine, 

OTUien., 4 A. & L. 8.1 J , 6 N. & M. 4B4 , o L. J., whether the case is such as to cast on the 
Iv. B. 17.J. plaintiff the onus of proving that the articles in 

question are necessaries, and then whether there 
c. Necessaries. is any sufficient evidence for the jury to satisfy 

that onus ; and if there is not he ought to direct 
G-eneral Buie.]— It is incumbent on a trades- ^ nonsuit. Ih. 


man, before he trusts an infant with what may 
appear necessaries, to inquire whether he is 
provided by his friends. Bord v. Fothergill, 
Peake, 229 ; 1 Esp. 211 ; 3 E. E. 695. S‘. R, 


Evidence.] — Where an infant is sued for 

goods supplied on credit, he may give evidence 
that, when the order was given, he was already 


V. 3 Car. & P. 114. ii,. Jl., Story y. sufficiently supplied with goods of a similar 

Pery, 4 Car. & P. 526. description, and it is immaterial whether the 

plaintiff did or did not know of the existing 
Infant with Allowance.]— Where an infant supply, llyder v. Womhwdl (L. E. 3 Ex. 9U) 
has an allowance made to him for his support, a dissented from. Baines or Barytes v. Toye. 53 
tradesman is not entitled to be paid for articles j,. J., Q. B. 567 ; 13 Q. B. D. 410 ; 51 L. T. 292 ; 
supplied on credit, unless he can make out, that 33 ■\y. E. 15 ; 48 J. P. 664. S. P., Johnstone v. 
having regard to the infant’s circumstances and Marks, 57 L. J., Q. B. 6 ; 19 Q. B. D. 509 ; 35 
station (which he is bound to inquire into) the gog. 

articles w^ere necessaries. 3Xortara v. Hall, 6 

Sim. 465 ; 4 L. J., Oh. 53. What are — Question for Jury.] — Whether 

articles furnished by a tradesman to an infant 
Infant already Supplied.] — On a replication to are necessaries or not is a question of fact for 
a plea of infancy, that the articles supplied were the jury, regard being had to his condition in 
necessaries, the question is whether the defendant life. Brayskaio y. Eatitn, 
had a suflicient supply of those articles at the In an action for goods sold to an infant, the 
time, for, if he had, the goods supplied by the issue being necessaries, if any part of the articles 
plaintiff were not necessaries, and the plaintiff proved to have been furnislied may fcdl within 
cannot recover for them. Steedman v. Bose, the description of necessaries, tbc evidence ought 
Car. & M. 422. to be left to the jury. Maddox v. Miller, 1 

If a minor has been supplied with ten coats M. & S. 738 ; 14 E. B. 565. 
by one tradesman, and immediately after that; Though it is a question for the jury to say 
the plaintiff supplies him with another, he will what are necessaries for an infant, yet it is sub- 
net be entitled to be paid for that other coat, as ject to the control of the jiuige ; and the jury 
it was unnecessary, V. 6 having found that certain things were neces- 

Car. & P. 690 : 1 M. & Bob. 458. .. saries, contrary to the opinion expressed by the 
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judge, tlie court granted a new trial. Harris v. 
Fmie, 1 Scott (H.E.) 287 ; 1 Man. & G-. 550 ; 4 
Jur.508. 

It is a question for the jury, whether the articles 
supplied are such as a reasonable person of the 
age and situation of the infant would require 
for real use. Peters > v. Fleming^ 6 M. & W. 42 ; 
9 L. J., Ex. 81. 

A minor is only liable for necessaries suitable to 
his state and degree, and the jury must consider 
not only whether the clothes were suitable in 
point of quality, but also in point of quantity. 
Bnrgliart v. Angerstein^ 6 Car. & P. 690 ; 1 M. 
& Bob. 458. 

The term necessaries includes such things as 
are usef ul and suitable to the state and condition 
in life of the party, and not merely such as 
are requisite for bare subsistence. Peters v. 
Fleming, supra. | 

Undergraduate.] — In considering whether 

the goods were necessaries, suitable to the degree- ; 
and condition of the defendant, an undergraduate, | 
his rank or allowance is not so much to be con- 
sidered as his situation in statu pupillari at 
college. Wharton v. Machenzle. 5 Q. B. 606 ; 
Dav." & M. 545 ; 18 L. J., Q. B. 130 ; 8 Jur. 
466. 

Dinners and Confectionery.] — Dinners, game, 
poultry, suppers, ices, soda-water, fruits and 
confectionery are not prima facie necessaries ; 
and the judge should so direct the jury, if no ex- 
planation showing their necessity is given. If 
any special circumstances are shown, then the 
jury must decide whether the articles were 
necessaries or not. Wharton v. 3Iacheuzle., supra. 

Dinners, confectionery or fruit, supplied to an 
undergi’adaate in the university, are not prima 
facie necessaries. Bvoolier v. Heott^ 11 M. & W. 


Eegimentals.] — Ilegiraentals furnished to an 
infant wlio w'as a member of a volunteer corps 
are necessaries. Coates v. Wilson, 5 Esp. 152 ; 
8 E. B. 841. 

Livery.] — A captain in the army, who is an 
infant, is liable to pay for a livery ordered for 
his servant as necessaries, but not foi- cockades 
ordered for the soldiers of his conq,)an3V. Hands 
V. Sidney^ S Term Hep. 578. 

Clothes.] — On the trial of an action for the 
amount of a tailors bill, it appeared that the 
.<icfendant -was an infant, but it was proved that 
he had an allowance of r>oOZ. a year, besides his 
pay as a captain in the army. The judge was of 
opinion, that if the minoi* had a sufficient income 
allowed him to supply him with necessaries suit- 
aide to his condition for ready money, he could 
ntd contract even for necessaries upon credit: — 
Hekl, that tins was a misdirection. Biirqhart v. 
Hall,) 4 M. tk W. /27 : 8 L. J,, Ex, 235. 


bought one pair of spurs, a suit of best-made 
kersey horse clothing, a breastplate, set of best 
plated harness, &;c. : — Held, that there was 
reasonable evidence, considering the position of 
the defendant, that the goods supplied were 
necessaries. Hill v. 34 L. T. 125. 

A tradesman sued an infant for the price of a 
hunter worth 150Z. He was an English youth 
on a visit to a country gentleman, and stated 
that he was a member of the Surrey Stag Hunt, 
and that he was accustomed to hunt liis step^ 
father’s horses, and talked of being allow^ed 600Z. 
a year by his step-father : — Held, that there was 
no evidence which could properly be left to the 
jury that the hunter was a necessary. Shrine v. 
Gordo7i, Ir. R. 9 C. L. 479. 

An apprentice of a chemist, w’ho was entitled 
to some property when of age, bought a horse 
wdren nearly of age. He had been advised by a 
medical man to take exercise on horseback. 
The jury found that the horse was a necessary. 
The court refused a new trial. Hart v. Prater,, 
1 Jur. 623. 

A minor held a commission in the army, hut 
sold it by reason of not having sufficient fortune 
to hold it. His father, a clergyman, paid various 
sums for him during his minority : — Held, that a 
stanhope was not necessary for him while a 
minor. Charters v. Bayntnn, 7 Car. & P. 52. 

Presentation Goblet.] — A silver goblet for pre- 
sentation to a friend at whose house an infant 
was staying is not a necessary. Ryder v. Womh- 
loell, supra". 

Betting Books.] — Betting books are not neces- 
saries. Jemier v. Walher,, 19 L. T. 398. 

Watch.] —A lieutenant in the royal navy who 
is under twenty- one is not answerable for the 
price of a chronometer. BerroUes v. Ramsay. 
Holt, 77; 17 R. R. 610. 

Marriage Settlement,]— A settlement wffiich 
affords a provision to an infant, who on her 
marriage has no other certain provision, is a 
necessary. Helj)s v. Clayton^ 17 C. B. (n.s.) 
553 : 34 L. J., C. P. 1 ; 10 Jur. (N.S.) 1184 ; 11 
L. T. 476; 13 W. R. 161. 

Money Lent.] — Infant borrows money and 
applies it towards payment of his debts for 
necessaries, infant liable to pay this in equity 
though not law. Marlow v. Pitfield^ 1 P. WmL 
558. 

A deed executed by an infant to secure 
advances made to him for expenditure upon 
necessaries is not binding upon him when he 
becomes of age. Martin v. Gale, 46 L. J., Ch. 
84 ; 4 Ch. D. 428 ; 36 L. T. 357 : 25 W. R. 
406. 

An infant is not liable for money lent to 
supply himself with necessaries. Prohart v. 
Knouth, 2 Esp. 472, n. See also 1 Salk. 279. 


Cigars and Tobacco,]— Cigars and tobacco 
cannot, under ordimiiy circumstances, and in 
the absence of evidence of any special circum- 
stances rendering them necessary medicinally or 
otherwise, be considered necessarias for an infant. 
Bryant v. Riehardson, 12 Jur. (N.S.) 300 ; 14 
L. T. 24 ; 14 W. R. 401. 

Carriages and Horses.]— An infant, who was 
sole manager of a farm belonging to his father, 


Apprenticeship.] — Money advanced to 

place out an infant apprentice is not recoverable 
on a promise by the infant to repay, as not being 
for necessaries. Smith v. Gibson, Peake's Ad. 
C. 52 ; 4 R. R. 888. 

Arrest for Debt,] — Money advanced to an 

infant to procure him liberation from arrest, 
which was for necessaries, or where he was in 
eiecution,Taay be recovered; but the plaintiff 
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must show that the money was advanced under represented himself to be of full age, and there- 
such circumstances. Clarke v. Leslie, 5 Esp. 38. the time of the loan the defendant fraudulently 

fore induced the plaintiff to advance the money : 

Wages.]— Payments made to an infant — Held, on demurrer, bad. Batemaa v. Kingston, 

on account of wages due to her to purchase 6 L, R., Ir. 328. 
necessaries are valid payments. Hedgeley v. 

Holt, 4 Car. & P. 104. Eelease,] — Where a person represents to 

another that he is of age, and executes to him 
Bill of Exchange.] — An infant is not liable a release, upon which the latter acts Held, 
upon a bill of exchange at the suit of an that he could not afterwards impeach the validity 
indorsee of the bill, although it was accepted of the release on the ground of his minority, 
for the price of necessaries. Where, therefore, Wright v. Smnoe, 2 De (5. & Sm. 321. 
such an acceptance was not paid at maturity ; — 

Held, that it did not constitute a debt due from Payment by Trustee.] — Payment by a trustee 
the acceptor to the indorsee which would support to a cestui que trust, nineteen years of age, on 
•a bankruptcy petition. Margrett, Ex parte, the false representation by herself and her 
SoltyJwJf, In re, 60 L. J., Q. B. 339 ; [1891] 1 parents that she was twenty-one : — Held, to be 
Q. B. 413 ; 39 W. R. 337 ; 55 J. P. 100 ; 8 Mor- a discharge to the trustee for the sum so paid ; 
rell, 27 — G. A. but a release by the infant to the trustee of all 

demands in respect of the trust, held not to 
Husband’s Funeral Expenses.] — An infant be a bar to a suit by the cestui que trust against 
widow is liable to pay for her deceased husband’s the trustee, not brought until seven years 
funeral expenses. Chappie v. Cooper, 13 M. & after the cestui que trust had attained twenty- 
W. 252 ; 13 L. J., Ex. 286. one. Overton v. Banister, 3 Hare, 503 ; 8 Jur. 

906. 

Presents to Future Wife.] — Semble, that pre- Infant fraudulently concealing his age, and 
■sents to a bride who eventually becomes the obtaining from trustees stock which he was 
infant’s wife, are necessaries. Jenner v. Walker, entitled to when of age, and, when of age, apply- 
19 L. T. 398. ing for and receiving the residue of such stock : 

— Held, that neither infant nor his assignees 
Infant Trading.] — An action may be main- could call upon trustees to repay stock paid to 
tained against an infant to recover the amount infant ; and that infant recognised such pay- 
of such goods supplied to him to trade with as ineiit by applying when of age for the residue, 
were consumed as necessaries in his own family. Cory v. Certeken, 2 Madd. 40 ; 17 R. R. 180. 
Twrherille v. Whitehouse, 1 Car. & P. 94 ; 12 

Price, 692. Lease.] — In an action against an infant who 

had obtained a lease of a house on an implied 

Rent.]— When an infant rented a house, representation that he was of age Held, that 

and exercised his calling therein as a barber : — the lease must be declared void, and possession 
Held, that it was properly left to the jury to given up ; but that he was not liable for use 
decide whether it came within the term of and occupation. Lemprlere v. Lange, 12 Oh. D. 
necessaries. Lowe v. Griffiths, 1 Scott, 458 ; 1 675 ; 41 L. T. 378 ; 27 W. R. 879. 

Hodges, 30 ; 4 L. J., 0. P. 94. 

Agreement not to Trade.] — A. agreed with 
-d. Misrepresentation as to Age. serve him for a certain time, and not to 

carry on the same business on his own account 
G-eneral Rule.] — An infant is not liable for within two miles of his house for two years 
•a fraudulent representation that he was of full after quitting his service. At the time of the 
age, whereby a party was induced to contract agreement, A. was a minor, but he represented 
with him. Lirerpool Adelphi Loan Assoeiatmi v. himself to be of age. He left some time after 
Falrhnrst, 9 Ex. 422 ; 2 C. L. R. 512 ; 23 L, J., coming of age, and immediately set up in busi- 
Ex. 163 ; 18 Jur. 191 ; 2 W. R. 233. ness within the prescribed limits ; — Held, that 

B. was entitled to an injunction. Cornwall v. 
In Equity.] — A false representation made by Ilaiaklns, 41 L. J., Ch. 435 ; 26 L. T. 607 ; 20 
an infant that he is of age, to another person W. R. 65^ 
who knows such representation to be false, is not 

■such a fraud as a court of equity will relieve Charge — Subsequent Mortgage.] — An infant 
against. Nelson v. Stocker, 4 Be G. & J. 458 ; charged his reversionary interest with payment 
28 L. J., Ch. 760 ; 5 Jur. (N.S.) 751 ; 7 W. R. of a sum lent to him, and executed a statutory 
603. declaration stating (untruly) that he -was of age. 

A partner entered into a joint and several After attaining twenty -one, he mortgaged his 
bond to secure money lent to the firm. As part interest without disclosing the fact of the prior 
of the security he agreed to insure his life, and charge : — Held, that the charge given during his 
for that purpose signed a declaration that he infancy was avoided by the subsequent mortgage 
was of the age of twenty -two. He was an infant, executed by him to a mortgagee without notice, 
and after he attained twenty-one he became Inmart v, Inman, L. R. 15 Eq. 260 ; 21 W. R. 
bankrupt : — Held, that the bankrupt was liable 433. 
in equity to the debt. Unity Joint Stock Mutual 

Banking Associatim, Ex parte, King, In re, 3 Ho Express Representation.]— A man cannot 
I)e G. A J. 63 ; 27 L. J., Bk. 33 ; 4 Jur. (N.s.) be charged in equity, after his majority, on 
1257; 6 W. R. 640. a purchase or sale or contract, made during 

his minority, on the mere ground that without 
Promissory Notes.] — In an action on pro- any false assertion by the infant the other party 
missory notes bearing interest, one of the makers believed he was not a minor, and dealt with him 
A the notes pleaded infancy. A reply that at on the supposition that only adults could enter 
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into snch transactions. The court therefore re- 
fused an ininnotion to restrain an action bi-ongtit 
to recover shares which had been assigned by deed 
to theiplaintifi in equity by the at Jaw, 

daring the infancy of the 

being no evidence against the plaintiff at haw ot 
misrepresentation as to his infancy Stiliema? . 
Dawsony 1 De G-. & Sm. 00 ; 4 Eailw. Gas. o8» ; 
16 L. J., Oh. 205 ; 11 Jar. 214. 

e. Agreements for Benefit of Infant. 

General Eule.l— If an agreement made by an 
infant is for his benefit at the time, it will bind 
him. Maddon d. Baker v. WMte, 2 Term Bep. 
159 j 2 Esp. 530 ; 1 K. E. 453. 


AnpxenticesMp—Premium.]— By a covenant , 
in an apprenticeship deed the apprentice cove- ( 
nanted to pay the plaintiff the balance of the , 
premium on a day named. At the date of tl e 
deed the defendant was under twenty-one. m t 
an action upon the covenant, the ^ury found c 
that the deed was a provident and proper < 
arrangement for the defeiidaiit if he wished to ] 
learn '“the plaintiff’s business, and thfd the pre- i 
mium was fair and reasonable Held, tiiat 
instruction in a husiness might be a necessary j 
for an infant, and that, upon tlie finding ot the 
iiirv, the defendant was liable for payment ot 
the*^ preraiurn. Walter v. Brerard, 60 L. J., 
Q. B. 738; [1891] 2 Q. B. 369; 65 L. T. 443: 
39 W. B. 676 ; 55 J. P. 693— C. A. 

An agreement with a proviso that shoukl the 
employers cease to carry on their business, or 
find it necessary to reduce the operations of their 
\vork<. either temporarily or permanenthq from 
their being unable to obtain materials, or in con- 
sequence 'of any accident, or in consequence of 
strikes or combinations of workmen, or from any 
cause over which they should not have any con- 
trol, tliey shall have power to terminate the 
agi'cemciit, and ilischarge the infant upon giving 
him fourteen days’ notice, is not void op the face 
of it ; the question, whether the provision is or 
is not inequitable depending upon whether it 
was at the time of the agreement cominon to 
labour contracts, or was in the then conclition of | 
trade such as the master was reasonably justified 
in imposing as protection for himself, and also 
upon whether the wages were a fair compensa- 
tinii for the services of the infant. Leslie v. 
Fiizpah'iek, 47 L. J., M. C. 22 ; 3 Q. B. D. 229 ; 
37L,T.461. 

A (‘entract by an infant binding him to serve 
during a certain time for wages, hut enabling the 
master to stop the work whenever he chooses, 
and to retain the wages during stoppage, is 
wholly void, as not being beneficial to the infant. 
Req. Y. Lord, 12 Q. B.' 757; 3 Kew Sess. Gas. 
246 ; 17 L. J., M. C. 181 ; 12 Jur. 1001. 


niovers and Workmen Act, 1875, ss. 5, 
SS T Morru, 53 L. J., M a 72 ; 12 Q. B. D. 
3.52 ; 32 W. K. 661 ; 48 J. P. 344.^ 

An apprenticeship deed contained a stipula- 
tion that the master should not be liable to pay 
any wa<-es to the apprentice, an infant, so long: 
as his business should be interrupted or impeded 
by or in consequence of any “ turn out ’ ; and 
that the apprentice might employ himself in 
any other manner, or with any other person for 
his own benefit during any such “ turn out,’ and! 
for such reasonable time thereafter as might be 
necessary to enable him to determine such em- 
ploymeiit Held, that the contract was as a. 
Wole unfair, and the apprenticeship deed was. 
invulid and could not be eiifoicod undci s, 6-> 
of the Employers and AVorkmen Act, 1875„. 
jLli. V. (12 Q. B D. 35p foUowed . 

Corn y. Ilatthews, 62 L J., M. 0. 61 ; p8J3] 1 
Q B 310; 4 E. 240; 68 L. T. 480; 41 W. R.. 
262 ; 57 J. P. 407— C. A. 

A deed of apprenticeship, whereby an infant 
apprentice is bound for a term not to accept 
employment except from the inastei oi with his- 
consent, and which contains no co-relative cove- 
nant by the master to provide employment for 
the ariprentice, and which may he terniiiiated; 
by the master only, is invalid as being unreason- 
able and not for the benefit of the infant.^ I)e- 
Francesco v. Bavnuni, 60 L. J., Ch. 6b ; 45 Chr>. 
D. 430 ; 63 L. T. 438 ; 39 A¥. E. 5. 


Eelease of Eight of Actim]— An infant rail- 
way servant, as a conclition of his service^ 
entered an insurance society, established and! 
contributed to by the railway company, and; 
agreed to accept the benefits of the society in. 
lieu of any claims under the Employers’ 
Liability Act. The rules of the society provided 
for compensation on a stated scale in all caseS' 
of accidents not caused wilfully or by gross, 
negligence on the part of the insured : Held,, 
that the contract was for the infant’s benefit 
and binding on him. Per Kay, L.J. : The rule' 
that an infant’s contract is binding on him if 
for his benefit is not confined to contracts of 
apprenticeship or service. Clements v. L. 4' 
A7 ir, Ru.. 63 L. J., Q. B. 837 ; [1894] 2 Q. B. 
482 ; 9 E. 641 ; 70 L. T. 896 ; 42 W. E. 663 ;. 
58 J. ?. 818— C. A. 

Agreement by an infant with a railway com- 
pany, in consideration of being allowed to* 
travel on special terms, to w^aive all claims by 
himself, his executors, administrators, or rela- 
tives, for accident, injury, or loss to himself or’ 
his property on the railway even if occasioned 
by negligence of the company’s servants, and to- 
indemnify the company against any such claim r 
—Held, detrimental to the infant and not bind- 
ing on him. Flowers. I.j. 4 * A". TF. By., 63 L. J.,. 
Q.^ B. 547 ; [1894] 2 Q. B. 65 ; 9 E. 494 ; 70 L. T.. 
829 ; 42 W. E. 519— C. A. 


Under Employers and Workmen Act.]— An 

infant was apprenticed by a deed containing a 
provision that the master should not be liable to 
pay wages to the apprentice so long as his 
business sliould be interrupted or impeded by 
or in consequence of any turn-out, and that the 
apprentice might during any such turn-out 
employ himself in any other manner or with 
any other person for his own benefit : — Held, 
that, this provision not being for the benefit of 
the infant, the apprenticeship deed could not 
be enforced against the infant under the Em- 


Injunction to restrain Breach.] — An infant 
contracted to serve at a salary, and agreed that, 
for two years after leaving service he would not 
serve any of his master’s customers : — Held, that 
this contract was beneficial to the infant, and 
could he enforced by injunction against him,, 
and that s. 1 of the Infants’ Belief Act, 1874,. 
did not apply. Fe/hnvs v. Wood, 59 L. T, 613 ;. 
52 J. B. 822. 

An infant, in consideration of his being em- 
ployed by the plaintiff, agreed not to carry on a. 
similar husiness within certain limits as to place 
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and time : — Held, tu be a contract for the benefit Knowledge of Person Ratifying.] — An infant 
of the infant, and enforceable by injunction, on coming of age may ratify securities given by 
Fellims V. Wood (supra) followed. JEmns v. him during his minority without receiving any 
y. Ware^ 62 L. J., Ch. 256 ; [1892] 3 Ch. 502 ; further consideration, but he must, on the occa- 
3 R. 32 ; 67 L. T. 285. And see Capes v. Hutton, sion, have full knowledge and complete informa- 
supra, col. 1332. tion respecting the transaction. Kay w Smitliy 

^ . 21 Beav. 522. 

To take Shares in Company — Payment— Repu- xhe promise sufficient to bind an infant after 


diation^ of Contract -Right to Repayment.]— hig attaining fuU age must be given, voluntarily, 


Shares in a company were on the application of ,rith knowledge that he wa.s discharged by 
an infant, and payment in respect thereof, allotted his nonage. Ilarmer v. JCilUmj, 5 Esp. 102. 
to her and her name was placed on the register 

of members. She afterwards repudiated the Sufficiency.]— A written promise to pay a debt 
contract, and her name \vas removed from the contracted during infancy is sufficient, although 
register Held, that there ^yas a total failure of it neither contains the name of the creditor, the 
consideration, and that the infant w-as therefore amount due, nor the date ; and parol evidence is 
entitled to the repayment of the money. Corpe admissible to supply these particulars. miHley 

y. (supra, col. 1337) applied. HamUtonw y. Wharton, 3 P. & D. 529 ; 11 A. & E. 934 ; 1 ) 

vaugJum-Sherrin Meetneat Enfi } neering Ch., 63 p,. J.. Q. B. 209 • 4 Jur. 576. 

L. J,, Cln 79,5 ; [1894] 3 Ch. 589 ; 8 K. 750; il wnntten instrument signed by the party 

L. 1. 325 ; 43 W. II. 126. which in the case of adults would have amounted 

to the adoption of the act of a party acting as 
f. Ratification. agent, wall, in the case of an infant who has 

attained his majority, amount to a ratification. 

1 . 37 38 Viet. e. 62. Hirris v. WaU,l Ex. 122 : 16 L. J., Ex. 270. 

Soon after Majority. 1-Proteotion in respect of I . A reoognitmn when of full age of a debt con- 
infancy continued .after majority until proper I A? ! “u A’"v -r. -f 1 f 


information has been obtained. Walker 
Sgmonds, 3 Swanst. 69 ; 19 R. R. 155. 


a debt of honour ” when of ability, is not such 
" a ratification of the contract made during 


Note of hand obtained from an infant | as is required by 9 Geo. 4^, c. 14, s. ty, 


come of age, for extravagant supplies previously 
made, set aside under circumstances. Broohe v, 
Oally, 2 Atk. 34 ; Barnard. 1. 

Although the court has no jurisdiction gene* 
rally over the acts of persons of full age, wlio, 


to chartre the party. Maeeord v. Oshofue, 45 
L. J., cCp. 727 ; 1 C. P. D. 568 : 35 L. T. 164 ; 
25 W. R. 9. 


Bill of Exchange.]— A defeinlantjWdiilst 

an infant, accepted a bill of exchange. After 


however, recently had been wards of the conrt ; ^ mtant accepted a bill ot exchaiigty Atte 

yet, if the act was the completion of a treaty pi j’f 

entered into during minority without thesanction h' 


of the court, the court has power to control that. 
Bonne, In re, 2 Aloll. 490. 


on the bill ? Answer by return of post.'’ Subse- 
quently the defendant wrote the following 
letter: — “Your brother tells me that you are 


Debt.]— If an infant who contracted a debt | ^’ery uneasy about the hill. Pray make yourself 
uring his minority confirms it after he comes I easy about it, as I will take care it is paid ” 


of age, it will bind him though voidable at his Held, per Parke and Aiderson, BE., that there 
election. Smith v. French, 2 Atk. 245. no ratification by the defendant of the 

contract made during iufancy. Piatt and 
Voidable Deed.]— The deed of an infant which Martin, BB., dissentiente. Motmon y. Blane, 10 
takes effect by delivery is voidable only, and not ^06 ; 23 L. J., Ex. 342 ; 2 W. R. 588. 


void. Allen v. Allen. 2 Dr. & War. 307 ; 1 Con. 
&L. 427; 4 Tr. Eq. R. 472. 


Goods Sold.] — To support a ratification 


A voidable deed is valid until some act is i of a debt for goods sold and delivered a copy 
done to avoid it, and it lies upon those who j of the Items of the account was put in, at 

, . . . . .. T . . . j:. -.X r. :i x i.. 


claim in opposition to the deed to show that the foot of which the defendant, after he came 
such act has been done. Ib. of age, had written ‘[Particulars of account 

Case in which a deed executed by a tenant for to end of 1867, amounting to 162L lls. hd., I 


life and his eldest son, an infant tenant in quasi certify to be correct and satisfactory,” \vith his 
tail in remainder, wms held to have been rendered signature : — Held, not a sufficient recognition to 


, valid bar by subsequent dealings of the son satisfy 9 Geo. 4, c. 12, s. 5. Bowe v. Hoy) wood, 
dth the property. A L. R, Q. B. 1 ; L. R. 4 Q. B. 1 ; 19 L. T. 261 ; 


Bond witbi Penalty.] — Action on a bond wdth j 


17 W. R. 28. 


penalty : — Held, an infant cannot give a bond Shares.] — An infant applied for shares 

with a penalty for the payment of interest ; and which were allotted to him, but he never paid 
unless he is estopped by some act at full age of any money in respect of them. After he came 
as high authority as the bond, he can avoid it. of age the company Avas ordered to be wound up, 
Baylls Y. Blneley, 3 M. A S. 477. xind see and he then executed a transfer : — Held, that 


Fisher v. Mowbray, S East, 330. 


Account Stated.] 


East, 330. there was sufficient evidence of his having 

ratified the contract after coming of age. 
An account stated by an Ckmstantinopde and Alemndrla JloteU Co., In 


infant is not absolutely void, hut voidable only, Fbbetts, Fx parte, W L. J., Ch. 679 ; L. R. 
and may be ratified by him after attaining his 5 Ch. 302 ; 22 L. T. 424 ; 18 R. 394. 


majority ; and if he does so ratify it, an action 
may be maintained thereon. WillUims v. Moore, 
11 M. A W. 266 ; 2 D, (n.kS.) 993 ; 12 L. J., Ex. 
253 ; 7 Jur. 817. 


Continued Employment.] — An infant 

entered into service and covenanted not to carry 
on the same trade, and after he came of age he 
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•„= pio->,tppn I could not maintain a suit against the trustee for 

continued m. the same_ service^ for^^eight^ j the father me t. 

Mdhmsli, 10 Jur. (N.S.) 7S8 ; 12 W. E. 1020- 


conximiea m tuc 

montlis :— Held, that this amounted to a ratiti- 

cationof the contract in equity and an injunc- _ . 

wq currant ed C\mmall^. HawlinsAl h.d., n 

0^43! -.irK r 607 ; 20 W. E. 653. Employment of Attorney.] -A continued em- 

An infant entered into a contract with the piojrment of an attorney by an intaiit client, after 
nlaintiff to serve him for five years : he served letter comes of age, may amount to anundei^- 
for some time, but shortly after attaining his taking to pay a prior bill of costs. G'uy\,Bm- 
maiority he gave him notice by letter to quit 1 Smith, 117. 

Held, that continuing in sepice atter he Devise to pay Debts.]— One borrows money 

of age, and then giving during his inliifcy, and applies it to the buying 

quit, was not a sufticient la^fication necessaries and afterwards coming of age 

r* 9 Geo. 4, c. 14, s. o. v. F.tK 33 of -cXnrfor“aymeut of his debt, this debt 

L. T. o32. within the trust. Marlow v. Bitjiela^ 1 r. 

Eeceiver’s Accounts.] — Eeoeiver’s accounts Wms. 5oS. 
which had been passed, ordered to loe rooeivrt incomplete Contract.]— If goods are delivered 


on application of the peraon, late a mmOT, who 
had attained his age. WiUndge. v. M Kane, 2 
Moll. 545. 

Settlement — Partial Confirmation.] — Partial 
accession at the age of twenty-one, to a settle- 
ment hy a female, an election to abide by 
whole. ‘ Milner v. Ilareioood {Lord), 18 \ es. 
977 . 


ITZhn Incomplete Contract.]— If goods are delivered 
JcJjnr 2 to a carrier by the vendor addressed to the pnr- 
’ chaser while the latter is under twenty-one, but 
they do not reach him till he has attained that 
Partial age^ infancy is a good defence for the price of 
settle- the goods. G7'iffln v. Langjield.^ 3 Camp. ..^51. 


Fme on Admittance of Infant Copyholder.] 

—A lord of a manor may maintain an action 
ao-ainst an infant copyholder when he comes of 
age, for a fine on his admittance during his 


. acre tor a nne on nis muuiLuaxivvv 

Bankrupt’s Commission.]— Bankrupt praying ^ j Chiehester, 3 Burr. 1717 

to supersede his commission on the ground of s • ./ 

infancy left to his action, having traded two pleading and Proof]— Where a defendant 
years as an adult, and the creditors resisting. infancy, and the replication avers a rati- 

WatfWR,, Es! parte., 16 Ves. 265. fication by a promise in writing when he was of 

age, the plaintiff has merely to prove the 


. age, tne piainim ima mcicv ..xx^ 

Payment to Agent.] — The guardian of an ond not that the defendant was of age 

infant sold part of his estates for the redemption the defendant to 

of the land tax ; the vendee paid the purchase hartley v. 

money to the agent of the vendor, who was also „ 3 P. & D. 529 ; 11 A. & E. 934 ; 9 L. J., 

agent for the vendee, and the conveyance was ^ 2Q9 . 4 579. 

executed ; but the agent did not pay the money ' ’ ^ ^^^de by a defendant after the com- 

into the bank as required by 38 Geo. 3, c. 60. of the ‘action is not sufficient to 

Til A r.mY'hn.ser entered and continued in posses- 1 replication that he had ratified the 


iiiiu Hit; uaiiiv ciiu XV.V-IXXXXV...X ...j ~ ? mencemeni; 01 uie tiutiuii lo uvu aw.xxxv.-xv.,xx., vw 

The purchaser entered and continued in posses- replication that he had ratified the 

sion for many years, paying the land tax. 1^0 came of age. Thornton v. 

Nearly twenty years after attaining his age, the 4 D. & B. 545; 2 B. & 0. 824; 2 

heir-at-law brought an ejectment agamst the ^ ,tVo.s. 5 K. B. 175. 
purchaser, to restrain which, and obtain a con 


L. J.‘(0.s.) K. B. 175. 


purchaser, to restrain which, and obtain a con- ' j,0jq'{0ation that the defendant since the 
firmatioii of the contract, the i)urchaser hied his of the promises attained twenty-one, 

bill. The court <lismissed the bill withoiit costs before the commencement of the suit 

IcltR V. Jlorant 3 Y & 3- 286. Affirmed, 2 i.^tified and confirmed the promises, is good 
ow. & Cl. 414 ; 5 Bli. (x.s.) 643. though it omits to allege that he 

_ , , , . . £ X. ratified and confirmed after he came of age. 

Lease.]— B. devised Lands and houses to niffint Armstronr/, 1 M. & S. 724. 

lildreii. The guardian demised the premises on if a plaintiff replies a new promise after full 
laooa ■Pi'iT* vpAvs Tno. eldest . ... .j- _ 


IlicliR V. 2[orant., 3 Y. & J. 286. 
Dow. & Cl. 4U ; 5 Bli. (x.S.) 643. 


ilffirmed, 2 


XIVC«fC7V« I • 

children The guan liaii demised the premises on 
a building lease for forty-one years. The eldest 


a building lease for forty-one years. The eldest evidence is of a promise to pay 

son joined in the lease, and covenanted that the plaintiff must prove 

rest, when of age, should confirm it They all defendant was of ability ; but it is 

attained twenty-one, and accepted the rent tor to give evidence of ability from 

ten years after the youngest came of age, and Qgigj^g^p^ie circumstances and appearance in the 
then brought ejectments against the lessees, who Saxhy, 3 Esp. 159. 

praved to have the lease established, which was 

decreed. Nw /f ^ v. Xmo, 1 Atk. 489. Set-off.] -—Upon the true construction of 

2 Geo. 2, c. 22, s. 13, and 9 Geo. 4, c. 14, s. 5, a 

Mortgage.]— Where a party takes a lease get-off cannot be maintained of a debt contracted 

a-f qtT infn-nt's Innds. and the infant on coiniiia’ of 1-1 vT a r\Ck-\'C'r\r\ rlntMTIcr q-nrl not ratified bv 


uruu, x...x.^^-, V.XXX.J X.X V. jCtY/YCtey, 4:1 

tion of the kvase. Story v. Johnson, 2 Y. C. 35 jyi 
586. 


24 W. B. 995- 


Beceipt— Release to Trustees.] — A legatee, on 
coming of age, signed a receipt for principal, and 
an acknowledgment and discharge for the 
ilividends, as having been paid to her father for 
her maintenance. ,Six months afterwards she 
was paul her share of her estate, and executed a 
formal release to the trustee Held, that she 


ii. Since 37 88 Viet. 0 . 62. 

Contracts before, Ratification after, Act.]— 

Sect. 2 of the Infants’ Belief Act, 1874, applies 
to ratifications made after passing of the act of 
contracts made before that time. KilMe, Ex 
parte, 07islow, hi 44 L. J., Bk. 63 ; L, B. 10 
Oh. 373 ; 32 L. T. 138 ; 23 W. B. 433. 
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Bill of Excliange.] — An action is maintainable 
by an indorsee for value against the acceptor of 
a bill of exchange, accepted by the latter after 
attaining twenty-one years of age, for a debt 
contracted during infancy, and after the passing 
of the Infants’ Belief Act, 1874, though not in 
respect of necessaries. Belfast Banhbig Co. v. 
Doherty^ 4 L. B. Ir. 124. 

-- — Compromise of Action.] —The defendant 
during infancy became, jointly with two others, 
indebted to a firm of brokers, who brought an 
action against them after the defendant had 
attained his majority to recover the amount of 
the debt. The action was compromised on the 
terms that the defendant should give two accept- 
ances for 50Z. each. One of the bills given by the 
defendant to the brokers 'was indorsed by the 
latter to the plaintiff, who had acted as their soli- 
citor, and wdio took the bill 'with notice of the 
circumstances under which it Avas given :~Held, 
that the transaction merely amounted to a pro- 
mise made by the defendant after full age to 
pay a debt contracted during infancy, or to a 
ratification made by him after full age of a pro- 
mise or contract made during infancy ; and was, 
therefore, avoided by s. 2 of the Infants’ Belief 
Act, 1874. Smith v. A7w//, [1892] 2 Q. B. 543 ; 
67 L. T. 420 ; 40 W. E. 542 ; 56 J. P. 775. 

Eestraint of Trade— Breach.]— In 1886 an in- 
fant entered the plaintiffs’ service and agreed in 
writing, under a penalty, not to solicit their cus- 
tomers after the expiration of his service ; in 
1887 he attained twenty-one, and remained in 
their service until 1892, he then left and com- 
mitted a breach of the agreement not to solicit 
their customers : — Held, that it must be inferred 
from the conduct of the parties that a new con- 
tract was entered into after the defendant at- 
tained tvv'enty-one containing the terms of the 
written agreement, and that an injunction ought 
to be granted. Brown v. I[arpm\ 3 B. 585 ; ’68 
L. T. 488. 

New Promise.] — An infant executed mort- 
gages to secure 500Z. and interest. After attain- 
ing majority a reconveyance ’^^as executed to him 
of the property and a fresh mortgage to secure 
the original 500Z., and a further advance of 50Z. 
was made to the same mortgagee, and he thereby 
covenanted for payment of the 550Z. and in- 
terest : — Held, that this mortgage was a fresh 
promise for good consideration, and therefore 
valid and binding. Fonlhes^ In re^ Foulkes v. 
Hughes, 3 B. 682 ; 69 L. T. 183. 

Payment of Purchase-Money.] — In May, 1882, 
an infant purchased a plot of land from the 
trustees of a building society of which he was a 
member. In July of that year he came of full 
age. For four and a half years he paid monthly 
instalments of the purchase money : — Held, that 
he had ratified the contract, and was liable. 
Wiittingham, v. Murdy, 60 L. T. 956. 

Promise to Marry.] — The Infants’ Belief Act, 
1874 (37 & 38 Viet. c. 62) s. 2, applies to a 
promise of marriage. Cuehead v. Mullis, 47 
L. J., C. P. 761 ; 3 C. P. D. 4:9 ; 39 L. T. 349 ; 
27 W. B. 136. 

In July, 1875, the plaintiff and defendant 
(both being then under the age of twenty-one) 
mutually agreed to marry one another. The 
engagement continued until March, 1879, when 



(both having attained the age of twenty-one) 
the plaintiff fixed the wedding-day for the 5 th of 
June, to which the defendant assented, but iilti- 
mately he broke his promise : — Field, by Denman 
and Lindley, JJ., that when the wedding-day 
'was fixed there was a fresh promise made after 
the defendant came of age, and upon a good 
consideration. By Lord Coleridge, C.J., that it 
was a mere ratification of the original promise. 

Ditcham v. Worrall, 49 L. J., C. P. 688 ; 5 
C. P. D. 410 ; 43 L. T. 286 ; 29 W. B. 59 ; 44 
J. P. 799. 

The defendant during his infancy made an 
offer of marriage to the plaintiff, which she ac- ■ 

cepted. The day after he came of age he saw 
the plaintiff, and told her his father agreed to j 

the engagement, — adding, “ How I may and wall r 

marry you as soon as I can ” : — Held, that it w^as f 

properly left to the jury to say wdiether this w^as I 

a fresh absolute promise to marry, or merely ; 

a ratification of the original promise made during j 

infancy. Northcote v. Doughty, 4 C. P. D. | 

385. . . I 

The plaintiff and defendant (both under age) | 

became engaged to be married in 1886. In i 

September, 1886, the defendant came of age. In: i 

October, 1886, the plaintiff’s father made an 
assignment of his property to his creditors, and 
immediately afterwards informed the defendant 
of the fact, and told him if lie wdslied to be 
released from his engagement he could. The 
defendant then refused to be released, and said 
he wus quite wnUing to marry the plaintifi’, and 
asked her whether she thought they w'ere old 
enough ; to wdiich the plaintiff replied they had 1 

better wait awdiile : — Held, that there w’as s 

evidence to go to the jury that there had );)een a i 

new promise to marry made by the defendant ! 

after he came of age. Holmes v. Brierleg, 36 
W. R. 795— C. A. 

1 

B. WABD OF COUET. 

1. Jurisdiction. 
a. Extent of. 

In G-eneral.] — As to the jurisdiction of court 
of king's bench over infants. Be MiinnerlUe v. j 

Be Manneville, 10 Yes. 59 ; 7 B. E. 340. : 

I: 

Bight of Crown.] — The court acts for the : 

protection of infants by virtue of a general 
right delegated hy the crown, as pater patriie, 
to interfere for the benefit of persons incapable 
to protect themselves. Butler v. Freeman, Amb. 

302. I 

The right which the king has as pater patrim f 

to take care of his subjects in cases of charities, j 

idiots, lunatics, and infants, falls under the di- [ 

rection of the court of chancery. Byre v. { 

Shafteslmry (^Countess'), 2 P. Wms. 118. J 

Crimes.] — The court of chancery has no juris- I 

diction to prevent crimes, except in the protec- | 

tion of infants. Gee v. Pritchard, 2 Swanst, I 

413; 19 B. B. 87. i 

Distinction between the general jurisdiction i 

of the court of chancery, in case of an infant, 
and that of the lord chancellor under a special 
commission in lunacy. Phillips, B.v parte, 19 
Ves. 122 ; 12 B. R. 151. 

Infant of Unsound Mind.] — The jurisdiction 
of the court over its infant ward is not taken 
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away by any physical or mental disability to 
which the infant may bo subject, and such 
directions may be given as to his treatment, 
whether in a lunatic asylum or not, as the court 
considers to be most for his benefit. Edwardii^ 
III re, 48 L, J., Ch. 283 ; 10 Ch. D. 603 ; 40 L. T. 
113; 27 W. B. 611— C. A. 

Scotland.] — In cases relating to infants, the 
benefit of the infant is the foundation of the 
jurisdiction. On this subject there ought to be 
a perfect reciprocity’’ of action between the 
courts of England and Scotland, although, as to 
judicial jurisdiction, the two countries are in- 
dependent foreign countries. Stuart v. Bute 
Qlarquls), 9 H. L. Cas. 440. 

Minor’s Solicitor.]— On petition in the matter 
of a minor, hold that the court had not juris- 
diction to enforce an agreement by which the 
minor’s solicitur bound himself to give a lien on 
the costs which should become due to him as 
the minor’s solicitor, the jurisdiction in the 
matter of a minor existing for the sole end of 
protecting the person and property of the minor. 
Leevli, Ex fiartp, 5 Ir. Eq. R. 371. 

Extra-judicial Directions.] — This court may 
give extra-judicial direcUoiis for an infant ; as 
on a stranger s application anil uudertaking to 
pay costs. Foinfret v. ]i7/n/.s(;r, 2 Ves. Sen. 484. 

Minors resident Abroad.] — Tlie court of 
chancery has jurisdiction over the custody of 
the children of an English subject, though such 
children U’ere born and arc resident abroatl. 
Hope V. I/ojif. 4 De G. M. G. 328 ; 23 L. J., 
Ch. 682 ; 2 W. 11. 698. 

Foreign Minor.] — When an infant, a citizen of 
a foreign conntry, is scut to England, the court 
of chancery will carry out in all respects the 
orders f»f the courts of the foreign country in 
regard to the infant, so far as consistent with 
the laws of England. Di Suvini v. Lousada, 22 
L. T. 61 ; IS W. H. 425. 

Testamentary Guardians.] — Where testamen- 
tary guardians have been appointed, though the 
court cannot, upon petition, order their re- 
moval against their consent, yet the court has 
full jurisdiction, upon petition, to order the 
minors to be made wards of court. IICulloclin, 
In re, Dr. 276 : 6 Ir. Eq. it. 393. 

Form of the onler in such cases. Ib. 


Habeas Corpus.] — A habeas corpus issued to 
bring up the body of a ward of court who had 
been taken in execution in an action by a trades- 
man for necessaries, and the tradesman was 
ordered to attend at the bar of the court at the 
same time. Bond v. lloberts, 13 Sim. 400. 

b. How Created, 

Filing Bill.] — Mere filing a bill is sufricient to 
make an infant a wai’d of the court. Butler v. 
Freeman, Amb. 303. 

Infant in Scotland.]— The court has 

jurisdiction to afjpoiut guardians to an infant, 
although his domicil and all his property are 
situated in Scotland, and the infant being made 
a ward of court by the mere filing of the 
bill, the court is bound to appoint guardians. 


Johnstone v. Beattie, 10 Cl. & F. 42 ; 7 Jur. 1023. 
Affirming 1 Ph. 17 ; 10 L. J., Oh, 300. 

Order for Maintenance.]— An order for the 
maintenance of an Infant made without suit 
constitutes the infant a ward of court. Grahrni, 
In re, 39 L. J., Ch. 724 ; L. B. 10 Eq. 530 ; 22 
L. T. 904 ; 18 W. B. 988. 

Guardian.]— An order in chancery, on peti- 
tion, constituting a guardian of an infant makes 
that infant a ward of court. Stuart v. Bute 
(^Marquis), 9 H. L. Cas. 440. 

Payment into Court.] — In an administration 
action to which an infant w'as not a party, 
money's were paid in to her separate account ; — 
Held, sufficient to constitute the infant a ward 
of court. Be Pereda v. Be MaiiGha, 51 L. J., 
Ch. 204 ; 19 Ch. D. 451 ; 30 W. B. 226. 

A summons for the appointment of a guardian 
was taken out before the action, and no order was 
made, but an arrangement was made as to access 
to the infant. Semblc, this was of itself 
sufficient to constitute the infant a ward of 
court. I h. 

Tinder Trustee Belief Act.] — The pay^- 

meiit into court, under the Trustee Relief Act, 
of mou’iy belonging to an infant, renders the 
infant a ward ""of court. Benand, In re, 16 
W. B. 538. 

Money belonging absolutely to a minor 
having been paid into court under the Trustee 
Belief Act, and an order made upon petition 
under that act for her maintenance : — Held, that 
the infant was thereby made a ward of court. 
Hodges, In re, 3 K. &. J. 218 ; 3 Jur, (n.s.) 860. 

Legacy. ] — The payment into court, under 

36 Geo. 3, c. 52, s. 32, of a legacy bequeathed to 
an infant does not constitute such infant award 
of court. IliHary, In re, 2 Dr. & JSm. 461 ; 
12 L. T. 840 ; 13 W. B. 959. 

Foreign Infants.]— A legacy had been 

paid into court to which, on the death of the 
tenant for life, two female infants, who were 
French subjects by’’ birth, and resident in France, 
became absolutely entitled. They were both mar- 
ried, and by the French law their husbands were 
absolutely entitled to receive their shares : — Held, 
that the infants, not being subjects of, or domiciled, 
or resident in England, the court had a discre- 
tion as to whether or not they should be treated 
as 'Wards of court, and that the money might 
therefore be paid out to the husbands. Bi'own v. 
Collins, 53 L. J., Ch. 368 ; 25 Ch. D. 56 ; 49 
L. T. 329. 

Whether, in any case, the mere fact that there 
is a fund in court to a share in which an infant 
is entitled makes the infant a ward of court, 
qiuere. Be Pereda v. Be Mancha (supra) doubted 
on this point. Ih, 


_ Contingent Interest.]— A lady who was en- 
titled to pi’operty upon attaining twenty-one or 
marriage married under age :— Held, that this 
contingent interest in property was sufficient to 
entitle her to be made a ward of court. Russell 
V. JSlcholls, 16 L. J., Ch. 47. 

Settlement.] — An infant being about to con- 
tract an improper marriage, his parent settled a 
small sum of money for his benefit, and on a 
bill filed for execution of the trusts of the settle- 
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ment, an injunction was granted to restrain the 
aiiarriage. Dawson, v. Thompson, 12 L. T. 178. 

iBfaEt Plaintiff.-] — An infant plaintiff is a 
i^yarcl of court without aii}' order to that effect ; 
.-and if she marries without the sanction of the 
^court, her fund in court will not be paid out to 
iher husband without a settlement. GymiY. 
Drilbard, 1 Dr. & Sm. 35(5 ; 7 Jur. (N.s.) 91. 

Infant Petitioner.] — Where land belonging' 
to an infant is taken by a compan}?', which pays 
the purchase money into court, and the infant 
petitions for investment and payment of divi- 
<Iends, this does not constitute her a ward of 
<court. Drewor, Dx pamte, Wilts, Somerset, and 
Weijnumth 11, j., In re, 13 L. T. 207 ; 13 W. E. 
So 9. 

2. Removal out ob^ Jurisdiction. 

General Eule.] — Court will not make an order 
for taking infant out of jurisdiction. Meant- 
.Stuart V. Mountstuart, 6 Ves. 303. 

Wards of the court not to be removed out of 
the jurisdiction. Lyons v. Dlenkln, Jacob, 265 : 
:23 R. R. 38. 

Order for the fattier of the wards of the court 
tjO be at liberty to take them abroad. Ib. 

Clandestine EemovaL] — The clandestine re- 
moval of a ward of court from, the custody of 
the person with whom such ward has been 
residiiig, under the authority of the court, is in 
its nature a criminal contempt. Wellesley v. 
...Beaufort {Duke), 2 Russ. & M. 639. 

Ward Enlisting.] — ,l.t is a contempt of court 
to remove an infant ward of court out of the 
jurisdiction, even where he has enlisted in the 
.army without leave of the court, by sending him 
with the regiment on foreign service. Harrison 
V7. Goodall, Kay, 310. 

Where an infant ward enlisted, and was about 
to be sent to the East Indies, the court ordered a 
tiabeas corpus to be issued to the sergeant in 
whose charge he was, and on the return of the 
wu'it made an order that he should not be 
removed out of the jurisdiction without leave of 
the court ; and the former order having b3en 
-duly served, ordered that the infant should be 
discharged and delivered over to his guardian. 
Mooliford V- Hackman, Kay, 308 ; 23 L. J., Ch. 
261 ; 2 Eq. E. 223 ; 2 W. R. 205. 

Ne exeat regno,] — If a child were grown up, 
and about to leave the kingdom, the prerogative 
might, by ne exeat regno, prevent him ; and if 
gone, might by great or privy seal call on him to 
return, and if not obeyed, take his property. De 
.^lamieville v. De Manneville, 10 Ves. 63 ; 7 
II. R. 343. 

As to the jurisdiction of K. B. over infants, 10 
¥es. 59 ; 7 R. R. 343. 

Ko affidavit is necessary to obtain an order 
that child, a ward of court, shall not be taken 
out of the jurisdiction, even to Scotland. S. 

10 Ves. 56 ; 7 E. R. 342. 

Leave to take Ward.] — ^Where a resident in 
Jamaica left two infaiit children who lived with 
their mother there till they came over to be 
educated in England, accompanied by the 
mother, who now wished to return permanently, 
and to take with her the daughter aged twenty 


years and three months, the son, who was 
apprenticed, remaining in England. The child- 
ren were wards of court, and. the mother had 
been appointed by the court sole guardian : — 
Held, that leave may be given to take a ward 
out of the jurisdiction without a case of necessity 
being shown, the court having only to be satis- 
fied that the step is for the benefit of the ward, 
and that there is sufficient security that future 
orders will be' obeyed. Leave was accordingly 
given upon a relative resident in England being 
j^ppointed guardian along with the mother. 
Callaqlian, Di re, Elliott v.- Lambert, 54 L. J., 
Ch. 292 ; 28 Ch. D. 186 ; 52 L. T.'7 ; 33 W, R. 
157— C. A. 

On Medical Grounds.] — The court will 

not make an order, permitting its infant wards 
to be removed out of the jurisdiction, with a 
view to their residing permanently abroad, 
except in a case of imperative necessity ; as, 
where it is clearly proved that a constant 
residence in a warmer climate is absolutely 
essential to their health. Such an order should 
contain an undertaking to bring them within the 
jurisdiction when required. Campbell y. Maekay, 

2 Mont. & 0.31. 

It appearing that an infant ward of the court 
had been sent abroad, in consequence of the 
advice of medical men that the infant’s removal 
to a milder climate was necessaiy for his health, 
the court granted a reference to approve of a 
plan for the infant’s maintenance and education 
out of the jurisdiction, but limited the allowance 
to be ma<ie to one year. Wyiulham v. Emiuniore 
(^Lord), 1 Keen, 467. 

An infant allowed to be taken out of the 
jurisdiction, upon the guardian entering into a 
recognisance, it being for the benefit of the 
infant that this should be done. Medley, In re, 
Ir. R. 6 Eq. 339. 

Form of recognisance in such case. Ib. 

On Short Visit.] — Order made that an 

infant ward of court might be at liberty to go 
abroad for a short period to visit his father,, on. 
satisfactory security being given that he would 
be restored to the jurisdiction within a limited 
time. Bigys v. Terry, 1 Myl. &; Or. 675. 

Foreign University.] — An infant allowed to 
be placed at the Universitj^ of Dublin under 
special circumstances. Lethem v. Hall, 7 Sim. 
141. 

Father Bankrupt.] — An undischarged bank- 
rupt about to emigrate to Manitoba, where he 
would obtain an allotment of land, proposed to 
take his sons with him. The eldest was in 
government employment. The infants were 
wards of court : — Held, that, an uncle having 
undertaken to provide for the maintenance of 
the eldest son so long as he remained in the 
government employment, it would not be for his 
benefit to accompany his father, and leave to 
take him out of the jurisdiction of the court was 
refused. Leave was given to take the other five 
sons, and to apply for leave to remove the eldest 
after the lapse of a year if he was successful in 
Manitoba. Plontley. In re, Vidler v. Colly er,i7 
L. T. 283— C. A. 

The action having been commenced for the 
purpose of making the infants wards of court in 
order to prevent their removal by their lather, 
the onus of satisfying the court of the impro- 
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priety of so removing them was on the persons I 
who sought to restrain their removal. li. 

Compelling B.emoval.] — Although the court 
will, under special circumstances, allow an infant 
ward to go out of the jurisdiction, yet it will not 
compel the removal of an infant ward out of the 
jurisdiction. Damon v. Jay, 3 De G-. M. & G. 
764. 

3. Concealment. 

Criminal Offence.] — The clandestine removal 
of a ward from the custody of the' person with 
whom such ward has been residing, under the 
authority of the court, is a criminal contempt. 
Wellesley v. BemJort 2 Euss. & M. 

639. 

By Father.] — Father secreting infant to pre- 
vent his being served with subpoena, ordered to 
discover where infant was. HocMey v. Luliin, 
Dick. 353. 

Guardian Appointed.] — A messenger who had 
been ordered to bring an infant defendant into 
court, to have a guardian assigned for putting in 
her answer, stated that the infant was secreted 
by her mother. The vice-chancellor ordered the 
senior clerk to be appointed guardian, without 
the infant beins produced. Steed v. Caley, 1 
Sim. 148 ; 4 L. J., Oh. 1. 

Wife Absconding with Children.] — ^Where the 
wife’s brother assisted her to abscond with infant 
children, an application by the husband that the 
brother might either produce the children or dis- i 
close the place of the concealment, was refused on 
an affidavit of the brother, that the children were 
not in his custody or under his control. Spence, 
In re, 2 Fh. 247; 16 L. J., Ch. 309; 11 Jur. 
399. 

Address known to Solicitor.] — When a party 
to a suit is in contempt, and his place of residence 
is unknown, an officer of the court, whether or 
not acting as a solicitor to the person must 
reveal liis pi ace of residence. Burton v. Barnley 
(^Lord), 21 L. T. 292 ; 17 W. R. 1057. 

Envelopes.] — The mother of wards con- 
cealed their residence and her own from the 
court, but wrote to her solicitor giving no 
address. The production of the envelopes was 
ordered. Bamshotham v. Senior, L. R. 8 Eq. 
575 ; 21 L. T. 293 ; 17 W. R. 1057. 

Service of Subpoena.]— Where a mother secretes 
her children who are infants, service of a sub- 
poena on her is sufficient. Smith v. Marshall, 2 
Atk. 70. 

Personal Attendance Ordered. ]~-The court has 
jurisdiction to simimarily order the personal 
attendance of any persons supposed to be in a 
position to give inforaiation as to the place of 
concealment of w^ards. Such jurisdiction is based 
on the law which relates to the custody of 
infants. The court, in such cases, proceeds by 
order ami not by subpoena. Roseuherq Y.Zindo, 
48 L. T. 478. 

4. Marriage, 

a. Without Leave of Court. 

Father alive.] — It is a contempt to marry a 
ward of the court without leave, though the 


father of the infant be living. 
^nan, Amb. 301. i 
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Motion to Commit.] — A motion to com- 
mit for contempt in marrying an infant ward 
ought not to be made until the matter has been 
brought before the judge in chambers to consider 
whether it is for the infant’s benefit. Broxon v. 
Barrow, 48 L. T. 357. 

How Punished.] — Punishment of contempt in 
marrying ward of court is discretionary, and not 
dispensed with from length of time. Rule as to 
settlement. Ball v. Coutts, 1 Y. & B. 292. 

Criminal Offence.] — Contempt in marrying 
ward, (fee., is of criminal nature ; therefore defen- 
dant in Marshalsea for debt cannot be charged 
in custody, but must be brought before court by 
habeas corpus. Brandon y.' K night, Dick. 160. 

Indictment of Offender.] — Upon marriage of 
'ward under flagrant circmiistances, the clergy- 
man was ordered to attend and reprimanded 
the husband was committed and indicted. 
Being convicted, and having suffered the punish- 
ment, upon his petition he was discharged orh 
executing a settlement. Millet v. Bowse, 7 Ves„. 
419. 

Proceedings laid before Att.-Gen.] — Upon mar- 
riage of ward of court under flagrant circum- 
stances, the clergyman and clerk were ordered to- 
attend ; though husband was committed, the court, 
directed proceedings to be laid before attorney- 
general. Priestly v. Laml, 6 Yes. 421. 

Bribe.] — Affidavit of a bribe offered to 

assist in obtaining possession of a ward, ordered 
to belaid before the attorney-general. Wade v. 
Broughton, 3 Y. & B. 172. 

Marriage of a ward under gross circumstances,, 
punishable by indictment, as a conspiracy. 1 h. 

Injunction.] — Injunction upon affidavit of aia 
intended marriage with a male infant aged 
eighteen, restraining communication with him 
until further order ; service of the order at the; 
last place of abode, though apparently shut up^ 
good service. Pearce v. Crutchfield, 14 Yes. 246. 

Excommunication.] — The court will restrain 
a woman who has married a ward of the court 
from proceeding on an excommunication either 
against the infant or his guardian. Hill v. 
Tw'Ticr, 1 Atk. 517. 

Attempt to Marry,] — Abortive endeavour to- 
marry a ward of court is a contempt. Parties, 
concerned ordered to attend on an inquiry 
whether the marriage was valid, and upon the 
report a suit for nullity of marriage was ordered,, 
and all the parties were restrained by injunction 
from all intercourse with the infant. Warier v. 

19 Yes. 451. 

Settlement by Party in Contempt.] — Upon the 
marriage of a female ward, all parties concerned 
ordered to attend ; and the husband committed,, 
and restrained from receiving her visits. The 
husband after some time was permitted to pro- 
pose a settlement, but Lord Chancellor refused 
to discharge him on his undertaking to execute 
the settlement, Bathurst y. Murray, 8 Yes. 74 ; 
6R. R,230. 
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Generally, upon the marriage of a ward with- 
out leave, the marriage being found valid, the 
party in contempt having executed the settle- 
ment and paid the costs is discharged. Field v. 
Broion^ 17 Beav. 146. 

There must be a reference to the master for a 
proper settlement before contempt, for marrjing . 
a ward of court, can be cleared. Stevens v. 
Savage, 1 Ves. Jun. 154. 

Appearance.] — Infant plaintiff, a ward of 
court, having married, proceedings stayed till 
husband shall appear. Brummell v. McPherson. 

7 Ves. 237. 

Upon marriage of ward Vjoth parties being 
foreigners, 'property abroad, and marriage in 
Scotland on same day bill was filed constituting 
her a ward, the court took jurisdiction, but did 
not commit the husband, but ordered him to 
attend from time to time, and to be at liberty to 
make proposals. Salles v. Savignon. 6 Ves. 572. 

In case of ward of court, marriage, in fact, is 
sufficient to ground contempt. I Ik 

Personal attendance of a person running off 
with and marrying a ward dispensed with on 
offering to go before the master and settle. 
Green v. Pritzler, Anib. 602. 

Discharge from Prison.] — The court will 
not discharge a person committed for marrying 
an infant ward until a certificate produced of the 
due solemnisation of the marriage, and a proper 
settlement of the wife’s property prepared and 
approved. Cox v. Bennett^ 31 L. T. 83 ; 22 W. 
K. 819. 

Order not to Marry.] — Court took care of 
infant from her testamentary guardian, and 
ordered her not to marry without leave of court. 
Tom hes v. Biers, Dick. 88. 

Eecognisance,] — Committee of an infant 

heiress gave a recognisance in this form, “ That 
the infant shall not marry with the committee’s 
privity without the consent of the court.” 
Davis's case, 1 P. Wms. 698. 

On this court committing the custody of an 
infant to the care of anyone, such committee 
enters into a recognisance that the infant shall 
not marry without leave of the court. Byre v. 
Shaftshrry (^Countess), 2 P. Wins. 112. 

Notice that Infant is Ward.] — Marrying an 
infant ward is a contempt, though the parties 
concerned had no notice the infant was a ward 
of court. Herlerfs case, 3 P. Wms. 116. 

Acts of the court, as the commitment of a 
wardship, and in a cause depending, are to be 
taken notice of by everyone at his peril. Ib. 

Petition. ] — Commitment for eloping with 

a ward of the court, and against another person 
for assisting ; ignorance that she was a ward of 
coui’t not admitted as an excuse. The parties 
under commitment cannot be heard except on 
petition. jSlcholsonY. Squire, 16 Ves. 259, a. 

— - Giving away the Bride.] — The gi ving away 
a ward at her marriage as the father is a ceremony 
always required, and therefore the person \vho 
did it is liable to be committed. v. More, 

2Atk.l67. 

To make persons liable to a contempt, they 
must be concerned in original contrivance, and 
apprised of her being a ward of court. Ih. 


Evidence.] — In cases relating to clandestine 
marriages, hearsay evidence and declarations are 
no defective, proof, but have weight with the 
court, especially when uncontradicted by any- 
thing on the other side. Beard v. Travers, 1 
Ves.- Sen. 313. 

Any person may make application on behalf 
of an infant, though a mere stranger. Ib. 

Consent of Guardian.] — Under what circum- 
stances the court will control the consent of a. 
guardian to the marriage of an infant ward ; and 
will refuse to confirm a master’s report, 'approving- 
of proposals for a settlement, Gordon (Xa/vQ v.. 
Iricin {Viscountess'), 4 Bro. P. C. 355. 


b. Settlements on. 

i. In general. 

Eight of Husband.] — Husband is entitled to 
the income of his wife's equitable interest, unless 
he has received some fortune with her, or has 
run away with a ward. Macaulay v. Phllijis, 4 
Ves. 16. 

Eeference to Master.] — When infants under 
the care of the court are upon a treaty of mar- 
riage, the court refers it to a master to see 
whether the settlement ^)roi)Osed is pro|;)er, and if 
improper the court will not give the infant leave 
to marry. Swith v. Smith, 3 Atk. 304. 

A mother petitioned that an infant ward 
should be restrained from marrying her daughter 
— Ordered, that his guardian should not permit- 
it without leave of the court. Ib, 

Lately a Ward of Court.] — On the petition of 
a wife, lately a ward, who had married on the 
daj^ after she attained twenty-one, the court 
directed the transfer of stock to her, to whicln 
she was entitled to her separate use, notwith- 
standing that, in contemplation of marriage, an. 
order had been made for the settlement of the fund.. 
Sams V. Cronin, Peed, Bx parte, 29 L. T. 885 
22 W. K. 204. 

Ward married the day after she came of age : 
after marriage a settlement was made, but wife^ 
never confirmed the same in court. Settlemerit 
after husband’s death was set aside as not 
approved of by the court, and as a surprise on 
the wife. Long v. Long, 2 Sim. A S. 119. 

Where a female infant had been made a ward,, 
and, in contemplation of her marriage, terms for 
the settlement of her property and that of her 
intended husband had been approved by the- 
master, and his approval confirmed by the court,, 
it was not competent, by delaying the marriage- 
till after her majority, and entering into fresk 
settlements, to defeat the settlement of the court.. 
Hobso7i V. Ferraby, 2 Coll. C, C, 412. 

Undertaking of Proposed Husband].-— 

Permission was obtained by a suitor, undertaking 
to abide by the orders of the court, to pay his- 
addresses to a ward with a view to prop(jsals to 
the court for marriage. The ward waited until 
she came of age before marrying, and then settled 
her property in favour of the proposed husband 
— Held, that the undertaking was only intended 
to last so long as the ward was under the control 
of the court, and that the court had no jurisdic- 
tion to prohibit the marriage or to determine tho 
form of the settlement. Bolton v. Bolton, 60> 
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L. J., Gh. 689 ; [1891] 3 Ch. 270 ; 65 L. T. 698 ; 
40 W. B. 145— C. A. 

Eeal Estate.] — The court has no jurisdiction 
to compel a settlement of the real estate of a ward 
-of court, so as to bind the inheritance, even where 
the marriage is a contempt of court, and the 
•estate of the ward is only equitable. Field v. 
Moore, 7 De G. M. & G. 691 ; 25 L. J., Ch. 
■66 ; 2 Jur. (N.S.) 145 ; 4 W. R. 187. 

Where, therefore, an infant ward haring mar- 
ried without consent, a settlement of her real 
estate was directed by the court, and such settle- 
ment, in pursuance of an order of the court made 
.after she came of age, was executed by her and 
.all other necessary parties, but was not’ acknow- 
ledged by her under the Fines and Recoveries 
Act (3 & 4 Will. 4, c. 74) Held, that the estate 
was not bound by the settlement. Ih. 

A female infant cannot contract, nor can her 
fparents or guardians for her, for a power of ap- 
|)olntmeiit to her over her real estate ; nor has 
the court any greater power to contract for its 
iniant wards as to their real estate. Ih. 

Jurisdiction to Order Settlement to be Exe- 
<juted.] — The court has no jurisdiction to make 
an order in in vi turn against a male infant ward 
of court to execute a settlement which will have 
the effect of depriving him of his own property. 
‘The power which the court possesses of com- 
mitting an infant to prison for contempt does not 
give it power to force him to execute a settle- 
ment whether be wishes it or not. Leigh, In re, 
Leigh V. Leigh, 58 L. J., Ch. 306 ; 40 Ch. D. 290; 
4K) L. T. 4()4'; 37 W. R. 241— C. A. 

Ko means of enforcing a settlement on mar- 
riage of an adult, unless the husliand seeks to 
•obtain her property in court ; but, if the marriage 
is a contempt, the court compels a settlement. 
Bdll V. CoutU, 1 V. & B. 300. 

The mere fact of marriage with a female ward 
without the court’s consent, confers upon the 
‘Court a jurisdiction to decline, during the joint 
lives of husband and wife, to part with a fund in 
its custody belonging to the ward, even upon the 
application of the husband and wife, until a 
proper settlement should have been made thereof. 
Martin v. Forster, 7 De G. M. & G. 98 ; 24 L. J., 
Ch. 519 ; 1 Jur. (N.S.) 337 ; 3 Eq. R. 555 ; 3 
VV. R. 339, 

Qusere, whether in such a case it would be in 
the power of the court to enforce a settlement 
against the wishes both of the wife and husband. 
Ik 

Jii 1839 A. B. married a ward without 
'.sanction : — Held, in 1852, that the court possessed 
the same power over the parties Avhich it would 
liave had on an application shortly after the 
marriage, subject, nevertheless, to the due pro- 
tection of the rights and interests of persons who 
liave come into esse since that period. Cave v. 
<Cav,e,^ 15 Eeav. 227. 

Reversionary Interest in Personalty.]— The 

Infants’ Settlement Act, 1855 (18 A 19 Viet. c. 
43) removed tiie disability of infancy only. In 
18<>:2 an infant ward married without sanction. 
An inquiry as to her fortune having been directed, 
i\ post-nuptial settlement was executed by her in 
1863, with the approval of the vice-chancellor, 
whereby she settled a reversionary interest in 
pemonalty. The testator having died before 
Malins’ Act (20 & 21 Viet. c. 57) came into force, 
that act had no application. During coverture 


'ard of Court* 

the wife recognised the settlement by various 
acts, and after a dissolution of the marriage the 
reversionary interest fell into possession : — Held, 
that neither the sanction of the court nor the 
effect of that act could make the settlement of 
.the\\dfe’s reversionary interest in personalty 
binding upon her ; that no acts of acquiescence 
and confirmation could have that effect, and that 
she was entitled to a transfer of the pioperty. 
Seaton v. Seaton, 57 L. J., Ch. 661 ; 13 App. 
Cas. 61 ; 58 L. T. 565 ; 36 W. R. 865 — H. L. 
(E.) 

Trustees — Eorm of Settlement.] — S. having 
married a ward, in contempt, was committed, 
and a settlement was prepared by the court of 
the wi.e’s property, giving S. no interest, and 
containing a power of appointment by will to the 
wife ill default of children in favour of anyone 
except her husband. The wife objected to the 
trustees named on personal grounds, and objected 
also to the power of appointment excluding her 
husband Held, that, as the proposed trustees 
were personally distasteful to the wife, it was 
desirable to substitute others for them. That it 
w'ould be conducive to the happiness of the 
husband and wife that the wife should not be 
debarred in default of children from appointing 
anything to her husband, and the settlement was 
therefore altered in those respects. Ib. 

Disentailing Assurance — Omitted Property — 
Mistake.] — A public body took, under com- 
pulsory powers, certain freeholds at A. to a 
moiety of which a female ward was entitled in tail, 
and they paid the purchase moneys into court. 
Before the marriage of the ward a settlement 
was prepared purporting to bar the infant’s 
entail in certain properties and to vest them in 
trustees of the settlement. Amongst the pro- 
perties so specified were included by inadvert- 
ence the freeholds at A. This settlement was 
sanctioned by the court, and was carried out in 
1884 by a disentailing deed, and a deed of de- 
claration of trust, botli of wliich were approved 
by the court. The freehold property at A. was 
included in the parcels to the disentailing deed, 
but no mention of the purchase money was made, 
either in the proposals or in the deeds ; and the 
disentailing deed contained no covenant for 
further assurances, or for the settlement of other 
or after-acquired property. After marriage the 
lady on attaining twenty-one, disentailed the 
fund in court, and claimed it as her absolute pro- 
perty under the Married 'W omen’s Property xict : 
— Held, that the disentailing deed of 1884 was 
not effectual to bar the estate tail of the lady in 
the fund in court ; yet inasmuch as both the mar- 
riage and the settlement were sanctioned by the 
court upon a representation of the lady that she 
was entitled in tail to a moiety of the property, 
she was bound in equity to make good such re- 
presentation, notwithstanding her infancy at the 
time, and that having disentailed the fund in 
court, and thus become the only person who 
could claim any interest in it, she was precluded 
from setting uj) any title adverse to that of the 
plaintiffs as trustees of the settlement, and that 
one moiety of such fund ought to be transferred 
to and held by them upon the trusts of the 
settlement. Mills v. Foiv, 57 L. J., Ch. 56 ; 37 
Ch. D. 153 ; 57 L. T. 792 ; 36 W. R. 219. 

Misunderstanding.]— A settlement of personal 
property belonging to a ward was made on her 


1365 


INFANT — • Ward of Court. 


1366 


marriage and approved by the court. On an 
affidavit by the wife that she had misunderstood 
the settlement, the court declared that she was 
•entitled absolutely to the fund. Smith v. Ilife, 
44 L. J., Oh. 755 ; L. E. 20 Eq. 663 ; 33 L. T. 
200 ; 23 W. R. 831. 


Dissolution of Marriage.] — On the marriage 
•of a female ward her fortune, consisting of choses 
in action, was settled, with the sanction of the 
•court. The marriage was dissolved by act of 
parliament, after which the husband released all 
his right and interest under the settlement to 
the wife : — Held, that the settlement was not 
binding on the wife, and that she was at liberty 
to resettle her property on her second marriage. 
Ilastlndjs V. Orde^ 11 Sim. 205. 


Settlement not Executed.] — A ward of court 
was married under age. and without consent, 
which marriage was subsequently annulled. 
Upon her coming of age, the husband petitioned 
to make proposals for a settlement, and to have 
a legal marriage celebrated, undertaking to 
execute such settlement as the court should 
direct. The master approved of a draft settle- 
ment, but the chancellor declined making any 
order as to the execution of this settlement, the 
amount of the property not being ascertained. 
A second marriage having been celebrated, there 
was issue thereof two children. The wife sub- 
fsequently eloped ; — Held, that the children had 
no right, during the life of their mother, to be 
maintained out of her separate estate. Ilodgem 
V. Ilodqens, 4 CL & F. 323; 11 Bli. (N,S.) ’62 ; 
LI. & G. t. Plunk. 533. 

Held, also, that the proposed settlement, 
though not executed, having been acted upon 
by the court by different orders, could not be 
varied. Ih, 


and there being no great misconduct on his 
part. Amon.^ 4 Russ. 473 ; 28 R. R, 155. 


ii. Form and Limitations of. 


In General.] — •Form of proposals for a settle- 
ment upon marriage of infant ward of court. 
lleahj., In re., 1 Con. & L. 393. 

The form of an order given to a male infant 
to marry, after reference to "the master to con- 
sider if the proposed match were proper, and to 
approve of articles. Plymouth (^Ezrl) v. Lewis^ 
Dick. 801. 

Form of settlement on ward under direction 
of court. Millet v. Bowse, % Ves. 419. 


Order of Court. ]-™Upon the petition for the 
settlement on marriage of a fund belonging to 
& 1 X infant paid into court under the Trustee 
Relief Act, the court declined to embody a settle- 
ment in the order itself, on the ground that part 
of the property consisted of leaseholds. Benand, 
In re, 16 W. R. 538. 

Where a ward of court married without 
obnsent, and subsequently became entitled to 
property in the hands of the court, the court 
will order it to be carried to a separate account, 
and, with a view to save expense, may direct it 
to be inserted in the order that the fund shall be 
settled on the wdfe for her separate use. Thorp 
w, Owen, 2 Sm. &; Gif. 90 ; 2 Eq. Rep. 392 ; 23 
L. J., Ch. 286 ; IS Jur. 641 ; 2 W. R. 208. 


Husband Excluded.] — The almost invariable 
modern practice in the case of a marriage with 
a ward without consent is to exclude the husband 
altogether from taking any interest in her pro- 
perty. Wade V. Ilophlnson, 19 Beav. 613. 

Where a husband has married a ward without 
consent, the ward’s interest alone is to be con- 
sulted in framing the settlement, unless pro- ^ 
tection against the husband can be accomplished 
without prejudice to the ward. A settiemeiit 
approved where, in default of issue, a power of 
appointment by will was given to the wife, and, 
in default of issue or such appointment, to go to 
her next-of-kin ; and in the event of her sur- 
viving her husband, and liaving no children, 
that it should be at her own <lisposal ; and in the 
event of her marrying again, a power of appoint- 
ing to each child of tlie .second marriage a sum 
not exceeding that given to each child of the 
first. Birhett v. Hihhert, 3 Myl. k K. 227 ; 
Coop, t, Brough. 459 ; 3 L. J., "Ch. 158. See 
Bathurst v. Murray, 8 Ves. 74. 

A. married a ward without consent, and had 
been guilty of great contumacy. The court 
directed the ward's fortune to be settled so as 
to exclude A, from taking any interest in it. 
Bury ess v. Kent, or Burgees v. Kent, 11 Sim. 
361 ; 10 L. J., Ch. 100 ; 5 jur. 166. 

Upon a marriage with a ward under gross 
circumstances a settlement giving the husband, 
on surviving her, a life interest was rejected, 
and the court refused to pay out of the accumula- 
tion his debts contracted in the maintenance of 
his wife and children. Chassaing v. Parsonage, 
5 Yes. 15. 


Small Etind,] — The terms of a settlement 

«of a small fund belonging to a ward embodied 
in the order directing it to be settled. Wright v. 
Kmg, 18 Beav. 461. 


Costs— Payment out of Corpus.] — The costs 
of a settlement of the property of a female ward 
of court, made upon her marriage with the 
sanction of the court, were ordered to be paid 
out of the corpus of the settled property. Anon. 
(4 Russ. 473) followed. Be Staopoole v. Be 
Staepoole, 57 L. J., Ch. 463 ; 37 Ch. D. 139 ; 
58 L. T. 382 ; 33 W. R. 320. 

The husband’s costs of making a settlement 
on a female ward who had been married without 
consent were allo\ved, he having no property. 


Children.] — Even where there is no con- 
tempt or misconduct, the children can only be 
entitled under and after their mother ; they have 
no independent right ; and where there is a 
contempt, the husband is excluded as against 
the wife altogether, and generally as against the 
children also. Walker, In re, LI. & G. t. Sugd. 
327. S. a, Hodgens v. Ilodgens, 4 Cl. & F. 323 ; 
11 Bli. (N.S.) 627 ; L1.& G. t. Plunk. 533. 

In cases of contempt, the rule is to exclude 
the husband entirely from the wife’s property. 
But where, the contempt is not very ftagitious 
a portion is sometimes, though rarely, given to 
the husband during coverture. Id, 


Account,] — Under a settlement of a 

female ward, the husband having been committed 
and prosecuted, and having released all right and 
interest in the residue, was thereby deprived of 
all further interest ; and not permitted to attend 
the account directed against the executors. 
Pearce Y. Crutchfield, 16 Yes. 48. 
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Puture Marriage.] — Upon a settlement under 
a commitment for marrying a ward, a power was 
inserted, enabling the wife to settle the interest 
of a moiety of her fortune upon any future hus- 
band for life; the husband on undertaking to 
execute the settlement was discharged. Winch 
V. Janies^ 4 Ves. 386. 

In a settlement on the marriage of a female 
ward, provision must be made for the children of 
a future marriage. liudqe v. Whmall, 11 Beav. 
98 ; 17 L. J., Ch. 21.5. ' . 

Proposal for settlement on marriage of^ female 
ward disapproved, as not providing sufficiently 
for the event of a future husband and children. 
Halsey v, Halsey^ 9 Ves. 471. 

Upon the clandestine marriage of a female 
ward a settlement was made giving wife power 
to appoint to children of second marriage a share 
not exceeding shares of each child by first mar- 
riage. Bathurst v. Murray, 8 Ves. 74 ; 6 K. R, 
230. And see Stevens v. Saraye^ 1 Ves. Jun, 
1,54 ; BirJiettY. Hihhert, supra, col. 1366. 

Upon the settlement of a ward who had mar- 
ried a man of no property, the court secured a 
provision for a future marriage. Wells v. Price, 
5 Ves. 398. 

Where Husband has Fortune.] — Distinction 
upon contempt by marriage of a ward. A person 
of no pjroperty, whose only object is the fortune, 
is not permitted to touch it ; otherwise, when the 
husliand, of equal rank and fortune, makes an 
equivalent settlement. Ball v. Chutts, 1 V. & B. 
803. 

A widower, with children, having a life in- 
come of 3,000^., about to marry a ward having 
an income of 700^., proposed to settle her own 
fortune on her. Proposal approved of. Blair v. 
Cnthhe)\stcm, 13 Jur. 442. 

Though the husband married an infant w^ard 
in contempt of the court, a settlement was made 
of her estate which made some provision for him. 
Baseley v. Bascley, 4 Cl. & P. 378, n. 

Ward not Known to he Such.] — Where a ward 
of court married without leave, but the husband 
was ignorant that the infant wus a ward, the 
court approved of a settlement under which the 
husband took a life interest after the wife’s death 
in a moiety of her property, determinable on his 
marrying again, bankruptcy, or insolvency, and 
directed 500^. to be advanced to the husband on 
his bond. Biehard,mi v. Merrifidd, 4 De G. & 
Sm. 161. 

The court, on a petition where the husband 
married in ignorance that she was a ward of 
court, settled her property on her for life, with 
remainder to her children ; and with a power 
for the wife to appoint the property by will to 
her husband for his life. Wilhinson v. Jouqhin, 
41 L, J., Ch. 234. 

Husband Releasing his Rights.] — On the 

marriage of a female ward, her fortune (choses in 
action) was settled, with the sanction of the 
court, in trust for lier husband and herself for 
their lives, with remainder for their children, 
with rein aim ler for her absolutely if she survived 
her husband, but if not then as she should ap- 
point by will, with remainder for her next of kin. 
The marriage, of which there was no issue, was 
dissolved. After this the husband released all 
his right and interest under the settlement to the 
wife : — Held, that the settlement was not bind- 
ng on the wife, and that she was at liberty to 


re-settle her property on her second marriage* 
Hastings^. Orde, 11 Sim. 205. 

Ward Coming of Age.] — Court retains juris- 
diction over property of ward, after ward becomes- 
of age, so long as property remains in court ; and.^ 
if ward marries, will order proper settlement to> 
be made, or reform an improper one, unless ward 
consents to settlement. Auste/i v. Halsey, 2 Sim* 
& S. 123, n. 

Ward married day after she came of age* 
After the marriage, a settlement was made, but 
wife never confirmed the same in court. Settle- 
ment was, after husband’s death, set aside as not 
approved of by the court, and as a surprise on 
wife. Long v. Long, 2 Sim. &; S. 119. 

Excluding Wife.] — The court has not 

jurisdiction to compel a male ward, married 
without its consent, on attaining his full age, to 
execute a settlement so as to exclude his wife. 
Murray, In re, 3 Dr. &; War. 83 ; 2 Con. A L. 
136 ; 5 Ir. Eq. R. 266. 

Real Estate.] — Disinclination of the court to 
sanction the marriage of an infant ward, where 
it is impossible for him, by reason of his infancy, 
to settle his real estate so as to go along with his 
title, and to make provision for younger children* 
Honywootl v. Horiywood, 20 Beav. 451. 

Leaseholds — Power of Sale.]~--On the mar- 
riage of a female ward, entitled to a leasehold 
estate to her separate use, a settlement was 
made under the court, giving to the trustees a 
power of sale over the leasehold estate : a sale 
made by the trustees under the power, during 
the minority of the infant, is not valid. Siniso% 
V. Jivnes, 2 Russ. & M. 365 ; 9 L. J. (O.S.) Ch. 106. 

Reference to Master.] — Husband and wife 
agreed to refer it to the master to approve of a 
pro})er settlement to be executed of a sum of 
1,500?., money in court, the property of the wife* 
The court would not adopt a settlement whereby 
30?. per annum was given to the separate use of 
the wife for life ; but a clause giving the princi- 
pal of the money, in the event of there being no- 
children, to the husband and wife moietively was 
allowed. Harimr v. Ball, 2 Jo. & Lat. 599* 
And see S. C,, 8 Ir. Eq. R. 404, 580. 

Tenant in Tail and for Life.] — T. B., entitled, 
under one will, to an estate tail, expectant on 
the death of two elder brothers without issue or 
recovery suffered, and entitled, under another 
will, to an estate for life, with a remote remainder 
in tail, proposes on his marriage with a ward, in 
case either limitation in his favour shall take 
effect, to charge the estate to which he shall be- 
come entitled with an addition of 8,000?. to the 
fortune of the younger children. The master- 
settles the covenant in the marriage articles, 
“ that in case he shall become seised of, or en- 
titled to, all or any of the manors, hereditaments, 
or estates devised by such wills, or by either of. 
them, or of any other lands, &;c., for any estate of 
inheritance in possession or otherwise, capable of 
being settled or bound in law or equity,” he will 
charge the estate as aforesaid ; and this is- 
approved by the court. T. B. becomes entitled 
in possession to the life estate only ; and, on re- 
ference to a master, he reports that the’ limita- 
tions under which T. B. covenanted to charge the 
estates never took place. The report confirmed. 
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and the judgment affirmed by the lords. 
Willis V. RaheHson, 1 Dow (N.S.) 469 ; 4 Bligh 
(N.S.) 101. 

Bomau Catholic — Bame and Arms,]— The 

court refused to sanction a clause in a settlement 
by a female infant, providing that no person 
professing the Roman Catholic religion should 
take any interest under the settlement. Williams, 
In re, 6 Jur. (n.S.) 1064 ; 8 W. R. 678. 

The court sanctioned a clause making it com- 
pulsory on successive owners or their husbands 
to assume the name and arras of the ancestor 
from whom the settlor derived the estates. Ib. 

Consent to vary Investments.] — By a settle- 
ment made with the sanction of the court, upon 
the marriage of “ an infant of seventeen years,” 
funds belonging to her ivere vested upon, trust to 
re-invest wdth the consent of the lady and her 
husband during their joint lives ; the ladj^ taking 
the first life interest : — Held, that the lady had 
power to consent to a reinvestment notwith- 
standing her minority. Cardross, In re, 4.7 L. J., 
Ch. 327 ; 7 Ch.D. 728 ; 38 L.T. 778; 26 W.R. 389. 

Power of Appointment.] — By a settlement 
made on the marriage of “ an infant of the age 
of nineteen years and upwards,” it was agreed 
that, after the marriage, personal estate in which 
the lady wmuld take a vested interest on marriage 
should be assigned to trustees, in trust for invest- 
ment and to pay the income to the wife for her 
separate use, and after her death to her husband 
till bankruptcy or alienation ; and then to hold 
the ca.pital in trust for such jierson or persons as 
the wife should appoint. The wife appointed 
the fund to her husband, and died an infant : — 
Held, by James and Brett, L.JJ. (Cotton, L.J., 
dissentiente), that the appointment by the minor 
was valid. R'Ant/ilMm, In re, Andrews v. 
Andrews, 49 L. J.,'Ch. 756; 15 Ch. D. 228 ; 43 
L. T. 135 ; 28 W. R. 930—0. A. 

iii. Reetlfioathm, 

Ward Attaining Majority.] — Court retains its 
jurisdiction over property of ward, after ward 
becomes of age, so long as property remains in 
court ; and if ward marries, will reform an im- 
proper settlement. Austen v. Halsey, 2 Sim. k 
S. 123, n. 

A few days after a ward attained her majority, 
a settlement wars executed such as the court 
wrauld not have approved : — Held, that the 
jurisdiction of the court over the ward had not 
ceased, and the settlement was rectified, so as to 
be what the court would have made. Money v. 
Money, 3 Drew. 256; 24 L. J., Ch. 684; 3 W. R. 425. 

In 1839 A, B. married a wmrd of court without 
its sanction : — Held, in 1852, that the court pos- 
sessed the same power over the parties wdiich it 
would have had on an application shortly after the 
.marriage, subject to the due protection of the 
rights "and interests of persons wdio have come 
into esse since that period. The court referred 
it to the master whether a settlement made in 
1850 was a proper one. Cam v. Cam, 15 Beav. 
227. And see cases, supra, col. 1362. 

After-acquired Property.] — The draft settle- 
ment of a ward containing a covenant to settle 
after-acquired property was approved by the in- 
tended husband, but never executed, though a 
post-nuptial settlement in different terms was 


executed: the court varied the latter settlement 
by adding the covenant as to after-acquired 
propertv. Hoards Trust, In re, 4 Griff. 254; 1 N. R. 
161; 9 Jur (N.S.) 167 ; 7 L. T. 523 ; 11 W. R. 181. 

Bestraint on Anticipation.] — On the settle- 
ment of a ward, no clause against anticipation 
was attached to her separate life estate. She 
incumbered' her interest : — Hehl, that the settle- 
ment could not be rectified to the prejudice of 
her incumbrancers. Blaikie v. Clark, 15 Beav. 
595 ; 22 L. J., Ch. 377. 

As to the binding effect upon a ward of court 
and her husband of an order made after she 
came of age to settle her real estate. Ib. 

Draft Settlement Accepted by Court.] — Where 
the master approved of a draft settlement but 
the chancellor declined making any order as to 
the execution of this settlement, the amount of 
the property then in litigation not being ascer- 
tained : — Held, that the proposed . settlement, 
though not executed, having been acted upon by 
the court by different orders, could not be varied. 
Hodgens v. Hodge ns, 4 Cl. & F. 323 ; 11 Bligh 
(N.S.) 62 ; LI. & a. t. Plunk. 533. 

Misunderstanding by Ward.] — A settlement 
of personal property belonging to a ward of 
court was made on her marriage and approved 
by tlie court. It pi'ovided that in the event 
which happened tlie property should go to the 
wife’s next of kin. On an affidavit by the wife 
that she had misunderstood the settlement, the 
court declared that she was entitled absolutely 
to the fund. Smith v. Ilitfe, 44 L. J., Ch. 755 ; 
L. R. 20 Eq. 666 ; 33 L. f. 200 ; 23 W. R. 851. 

iv. Payment out of Court, 

Settlement by Husband.]— An infant plaintiff 
is a ward of court without any order to that 
effect ; and if she marries without the sanction 
of the court her fund in court will not be paid 
out to her husband without a settlement. 
Cynn v. Gilhard, 1 Dr. & Sm. 356 ; 7 Jur, 
(N.S.) 91. 

The court will give no direction as to dividends 
of separate property to which a ward of court 
is entitled, who is under age and has married 
without consent, until the husband has executed 
the settlement. Cator v. 3Iason, 2 W. R. 667. 

Payment Obtained by Fraud.] — The fortune of 
an infant ward, a married woman, taken out of 
court under an order obtained on an affidavit 
that she was adult : ordered, on summary appli- 
cation by petition, to be replaced by the person 
who made the affidavit, and also by the solicitor 
who had in his possession proceedings which 
showed the infancy, and might have guarded the 
court against the surprise. Barrington v, Grogan, 
Beat. 199. 

Marriage in Contempt.]— The mere fact of 
marriage with a female w'ard of court, without 
the court’s consent, confers upon the court a 
jurisdiction to decline, during the joint lives of 
the husband and wife, to part with a fund in its 
custody belonging to the w'ard until a proper 
I settlement should have been made thereof. 
Martin s. Forster, 7 De Gr. M. & G-. 98 ; 24 L. J., 
Ch. 519; 1 Jur, (N.S.) 337; 3 Eq. R. 555 ; 3 W. R. 
339. 

Payment to Husband.] —A female ward of 
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court married a fortnight after attaining twenty- 
one ; upon a joint petition of herself and her 
hnshandj asking for payment of a fund in court 
to her husband, the court refused to accede to the 
prayer, but ordered the dividends to be paid to 
the husband during the joint lives of himself and 
his wife, without prejudice to any question. 
Middles V. Jachsim, 26 Beav. 282. Affirmed, 3 De 
G. & J. 544 ; 28 L. J., Ch. 290 ; 5 Jur. (N.s.) 
901 ; 7 W. R. 248. 

A female minor having married without assent 
of the court, and the parties being poor, upon 
the production of a draft settlement, which the 
court approved of, and the husband undertaking 
to execute it, the court transferred the minor’s 
fund to the husband. Balter v, Ilerlert, 8 Ir. 
Eq. R. 108. 

An infant ■ward married, and a petition was 
presented by her and her husband for the pay- 
ment of the money out of court to the husband. 
The court disapproved of the principle, but 
allowed the petition on affidavits that it would 
be beneficial for the husband to receive the 
money. Coohecin re, 21 L. J., Ch. 145 ; 15 Jur. 
765. 

To Trustees— Separate Examination.] — A ward 
of tlie court married under twenty-one without 
the consent of the court, and prior to her mar- 
riage a settlement was made of her property. 
On her attaining twenty-one. she and her hus- 
band applied to have her property transferred to 
the trustees ; which was oi'clered upon her being 
examined separately. Leeds v. Barnardiston, 4 
Sim. 5S8. 

Harriage after Majority.] — A ■ward of court 
was entitled to money for her separate use, but 
she was not restr.'dned from anticipation. An 
allowance was made for her maintenance, and 
the suipihis was accumulated in court. She 
attained twenty-one, and the next day manded : 
— Held, that the fund must be paid out to the 
wife on her separate receipt, but, though the 
fund was under 200/., she was required" to be 
examined separately as to her consent. White 
V. Ilerfich, 38 L. J., Ch. 679 ; L. R. 4 Ch. 345 ; 
20 L. T. 386 ; 17 W. R. 522. 

On a petition of a wife, lately a ward of court, 
who had married on the day after she attained 
twenty-one, the court directed the transfer of 
stock to her, to wdiich she was entitled to her 
separate use, notwithstanding that, in contem- 
plation of marriage, an order had been made for 
the settlement of the fund. Sams v. Cronin, 
Bred, Ese parte, 29 L. T. 885 ; 22 W, R. 204. 


C. PROPERTY. 

1. Ik General. 

Practice — Beport of Master.] — Money in funds 
belonging to wards of the court cannot be trans- 
ferred into the name of the accountant-general 
to the credit of the cause, until the account is 
taken by a master and his report made. Such a 
transfer could not operate as an acquittance and 
discharge of the trustees until they had passed 
their accounts. Be^icrafi v. Bdak, I Bto, 0,0. 
5(5, and note there. 

Vesting Order— Stock standing in Names of 
Infants and Others.]— Infants were entitled to 
certain legacies, which had been in vested in consols 
in the names of the executor and executrix, and of 


the infant entitled thereto : — Held, that the court 
would, under s. 3 of the Trustee Extension Act, 
1852, make an order vesting in the executor and 
executrix the right to transfer the stock and 
receive the dividends accrued prior to the 
transfer. Barnett, In 7'e, Foster v. Barnett, 61 
L. T. 676. 

Stock to which an infant "was absolutely en- 
titled was standing in her own name alone. The 
will contained no direction for maintenance, hut 
the stock constituted the only property of the 
infant, who was domiciled in Scotland, and a 
Scotch court had ordered that advances should 
be made out of the capital of her property for 
the purpose of maintenance : — Pleld, following 
the principle of Gardner v. Coivles (3 Ch. D„ 
304), that the court could make au order under 
s. 8 of the Trustee Extension Act, 1852, vesting 
in the guardian of the infant the right to trans- 
fer the stock and receive the dividends. Findlay,. 
In re, 55 L, J., Ch. 395. 

Where stock to which an infant was bene- 
ficially entitled had been invested in the joint- 
names of himself and another person : — Held,, 
that the court had jurisdiction under s. 3 of the 
Trustee Extension Act, 1852, to make an order 
vesting in such other person the right to transfer 
such stock. Harwood, In re, 51 L. J., Ch. 578 i 
20 Ch. D. 536 ; 30 W. R. 595. 

Transfer into Court.] — A testatrix directed 
funds to be transferred in the bankbooks into the 
names of A. B. and wdfe, and their children, who 
were infants, for the benefit of A. B. and wife for 
life, with remainder 'to their children: — Held,, 
that the court had no jurisdiction, under 1 WilL 
4, c. 60, to order the infants to transfer the fnnd& 
into court. Watts v. Serivens, 1 Beav. 223. 

Change of Investment.]--By a marriage settle- 
ment, reciting that the lady was an infant, pro- 
perty was assigned to trustees upon the usual 
trusts, with power to vary investments with the- 
consent in writing of the husband and wife, or 
the survivor : — Held, that the wife, whilst still 
an infant, could consent to a proposed change of 
investment. Cardross, In re, 47 L. J., Ch. 327 :. 
7 Ch. D. 728 ; 38 L. T. 778 ; 26 W. R. 389. ' 

Payment out of Court — Majority according t© 
Domicil.]— -Funds in court to the separate credit 
of an infant domiciled abroad were paid out to- 
her on attaining age, according to the law of her 
domicil, although she had not come of age ac- 
cording to English law. Borwhoe v. Bonolwe^ 
19 L. R., Ir. 349. 

Small Sum.] — Small sums rep resen ting- 

shares of infants of a fund in court directed to- 
be paid out into the post-office savings bank tc> 
accounts in the names of the infants. Mliott v.. 
54 L, J., Ch. 1142. 

Conveyance.] — No objection to sale in court in 
execution of will, that infants interested , under’ 
will cannot join in the conveyance. Poioell 
6 Madd. 53. 

Custom of Kent.]— -There is an absolute 

disability in an infant to dispose of his inherit- 
ance, and it has never been held that an infant 
could exercise such a power over a real estate. 
Ilearle v. Greenhmli, 3 Atk. 712, 

By the custom of Kent an infant may alien 
his estate, for custom is lex loci, and being so, it 
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stands as strong as if a pri vate act had passed for 
the purpose. Id. 111. 

By Administratrix.] — Conveyance by I 

adininistratrix of infant’s devisor, in bar of' 
infant’s rights, set aside on his attaining full age. j 
Bailie v. Bailie^ 1 Ridgw. L. & S. 364. 

Attestation.] — Where an infant defendant 

cannot write, the court will order her execution 
of the purchase deed, pursuant to the 1 Will. 4, 
c. 47, to be attested by a commissioner for 
taking affidavits. ArcMold v. Illee, 5 Ir. 
Eq. E. 33. 

• Infant Out of Jurisdiction.] — The court 

has not power, under the 28 Geo. 3, c. 35, to 
direct the master to execute a conve^mnce in the 
name of an infant resident out of the juris- 
diction. MGeelian v. Itanlmi, 12 Ir. Eq. R. 
182. 

An application to the court for that purpose, 
under the 1 Will. 4, c. 47, or 1 Will. 4, c. 60, 
must be made by petition. Ih. 

Bisagreement of Trustees— Refusal of Court to 
order Sale.] — Two trustees having power to sell 
property of an infant, and one trustee having ' 
declined to exercise the power of sale, the court 
refused to order them to sell, notwithstanding 
that the effect of the sale Avould be to increase 
very considerably the income. Camden (JA/ r(i uld) 
V. ifwr/YM/, 50 L. J., Ch. 282 ; 16 Ch. D. 161 ; 43 
L. T. 661 ; 29 W. R. 190. 


■Proi-iertii, 

I lands of infant copyholders, the 9 Geo. 1, c. 29^, 
! s. 1 shows how to proceed. Clai/tim v. Cooke, 

2 Atk. 449. 

Forfeiture.] — Forfeiture of copyhold for 

waste during minority. LitUnds dVnve, Cary, 6. 

ITotice.] — A feme covert, or infant, is just as- 
much bound by notice as an adult. Jmies v. 
Kearney^ 1 Dr. & War. 134 ; 1 Con. & L. 34 ;; 
4 Ir. Eq. R. 86. 

Tenant in Tail.] — Infants may be bound if 
conusant of their right, as where tenant in tally 
aged nineteen, ingrosses a mortgage of the estate.. 
Teynham (^Lordi) v. Wdh^ 2 Yes. Sen. 212. 

Insolvent Act.] — Infant tenant in taiL 

taking benefit of Insolvent Act (49 Geo. 3, e. 115),, 
his estate tail does not pass to his assignees.. 
Burton v. Ilaivorth, 5 Madd. 50. 

Receiver.] — The court will not appoint a 
receiver of an infant’s estate wliere there is no- 
bill filed. Anon. 1 Atk. 489. 

Rent.] — The receiver in a minor’s matter paid 
rent due up to a certain period in respect of 
lands bequeathed to the minor. The bequest 
had not been assented to by the executor : — - 
Held, that the ininoi’was liable only to the extent 
of the profits recei ved of the lands. Mih\ In w.., 
13 Ir. Eq. R. 278. 



Equitable Mortgage by a Testator — Power to 
Mortgage.] — By will, K. devised to G. freehold 
property. The title deeds of portion of the 
property had been deposited by K., by way of 
equitable mortgage, K. died, and the mortgagee 
brought an action for sale and a receiver, the 
court allowed G. (a minor) under the 1 Wm. 4, 
c. 47, and 2 & 3 AGct. c. 60, to raise and pay the 
equitable mortgage by a mortgage of the devised 
lands. National Bank v. Gourley, 17 L. R., Ir. 
357. 

Right of Father to charge on Contingent 
Interest.] — The court refused to declare that 
sums advanced by a father for the benefit of his 
infant son were a charge on property to which 
the son would become entitled only in the event 
of his attaining twenty-one. Tanner^ In re^ 53 
Ch. 1108 ; 51 L. T. 507. 

Semble, the court has no jurisdiction, to make 
such a charge, and the only proper form of order 
in such a case is that in ArlucUe., hire (14 W. R. 
435). II). 

Benefice — Presentation by Infant.] — As to 
presentation and nomination by infant to a 
laenefice, see ArtTvlngton v. Coverly. 2 Eq. Ca. Abr. 
518. See the observations on this case, 1 Fonbl. 
Tr. Eq, 84, n. 


Beputation.] — An infant may execute a depu- 
tation to a seneschal of his manor. IlallUmrton 



Surrender.] — An infant may be the deputy 
steward of a manor, and take a surrender by a 
married woman. Bdlestone y. Collins^ 16 Jur. 
790. 


Copyhold— Admittance.]— If the lord seize the 


I Consignee of Estate.] — A consignee over am 
I estate of infants cannot be appointed without 
I giving security. Cohkam v. Cohharn. 5 Jur. 

; 931 . ‘ ' : 

Bankrupt Costs.] — Infant bankrupt being 
bi'ouglit liefoi'c court as party to suit refused his. 
costs. Maganran v. Jamiiwn, 2 Moll. 520. 

Witness.] — Though a witness be an infant,., 
his tender years will not invalidate his evidencei,. 
Smith V. French^ 2 Atk. 245. 

Possession as Bailiff — Tenants in Common. — 
A father was entitled in fee to an undivided 
moiety of gavelkind land, the other moiety of’ 
which belonged to his wife in fee. She died, and 
her two sons became entitled to her moiety in, 
equal shares subject to the father’s right (by 
custom) to a moiety of the rents of her moiety- 
while he remained a widower. The father took, 
possession and received all rents without account- 
ing. John, a son, died before the father : — Held,, 
that, as to that one-eighth to which John be- 
came entitled on the death of his mother, the- 
father must be taken to have entered as bailiff', 
for his infant son, and that, consequently, the- 
title of John was not barred by s. 12 of 3 & 4 
Will. 4, c. 27, and that his brother Samuel was ^ 
entitled to that one-eighth. But held, that, as to- 
Samuel’s own one-eighth the same presumptioni 
did not arise, and there being no evidence that 
the father had received the rents as agent for- 
Samuel, or had acknowledged his title in writing, 
or accounted to him for the rents, the title te^ 
that one-eighth was barred by the statute. Con- 
sequently, Samuel was entitled to tbree-eigbths; 
of the whole property and the remainiiiag' five- 
eighths passed under the father’s vnlk 
In re, Hoiks y, mide, 67 L. J., Glx 184; 36:. 
Ch. D. 553 ; 58 L. T, 9 ; 36 W. B. 445. 
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— - (xtiardiaii "by Nurture — liability to Ac- 
count.]— The owner of a public-house and cot- 
tages devised them to his widow during widowhood, 
with remainder to his four infant children. His 
widow married again, but continued to reside in 
the public-house and received the rents and 
maintained the children. One of the children, 
an infant, married, but she and her husband 
resided in the public-house. They then left and 
brought an action against her mother for one- 
fourth of the rents and profits : — Held, that after 
her second marriage the mother was in posses- 
sion as bailiff for her infant children, and not as 
guardian by nurture, and was therefore a trustee 
and liable to account to the daughter and her 
liusband for the rents and profits, IVall v. Stan- 
wirli, 56 L. J., Ch. 501 : 34 Oh. D. 763 ; 56 L.T. 
300 ; 35 W. E. 701. 

Statute of Limitations.] — An executor, admin- 
istrator, or trustee for an infant neglecting to sue 
within six years, the statute of limitations shall 
'bind the infant. Wyeli v. East India 3 
P. Wms. 309. 

Ne Exeat Eegno.] — Where the writ of ne 
exeat was not applied for until after six months 
from the time when a defaulting trustee had 
<lcclared his intention to leave the kingdom, yet 
as the persons most interested were infants the 
■court granted the writ. Waller v. Finolea\ Sau. 
& l?c. 274. 

And see Conversion and Eecon version. 


Bights of Infant.] — If a person, jointly 
interested with an infant in a lease, obtains a 
'renewal to himself only, and the lease proves 
beneficial, he will be held to have acted as trustee, 
and the infant may claim his share ; but if it 
does not prove beneficial, he must take it upon 
himself. Graee^ Ex parte^ 1 Bos. &: P. 
37G. 

Disclaimer.] — Serable, that an infant, in 

the case of a lease which is disadvantageous to 
him, cannot protect himself if he has taken 
possession and has not disclaimed, at all events 
unless he still continues a minor. NortEWestem 
litj. V. MAIichuel, 5 Ex. 114 : 20 L. J., Ex. 97 ; 
15 .lur. 132. 

Vv^’liere an estate vests in an infant by opera- 
tion of law, and he has not disclaimed, he be- 
comes liable for rent, notwithstanding his in- 
fancy. Kelly v. Coote^ 5 Ir. C. L. E. 469. 

Occupation Kent.]— Where an infant obtained 
a lease of a furnished house on an implied repre- 
sentation that he was of full age field, that 
the lease must be declared void, and possession 
.given up, and the defendant restrained from 
parting with the furniture ; but that he was not 
liable for use and occupation. Lenipnere v. 
Lanye, 12 Ch. D. 675 ; 41 L, T. 378 ; 27 W. E. 
379. 

Whei'e there were tenants in common, one of 
w'hom was an infant and the other had been in 
occupation at the death of the infant’s mother, 
the former tenant, and continued in occupation 
'during the infancy .'-—Held, that the occupation 
■of thfi defendant was an entry on the estate of 
the infant, and therefore he was liable to account 
for rents and profits under 4 Anne, c, 16, al- 
though he had not received any rent, and that 


he must pay an occupation rent, Pascoe v. Swfzn, 
27 Beav. 508 ; 29 L. J., Ch. 159 ; 5 Jur. (N.s.) 
1235 ; 1 L. T. 17 ; 8 W. E. 130. 

Lands were let to an infant. He took posses- 
sion and left before attaining his majority, and 
then repudiated the contract: — Held, that he 
was liable to the payment of the rent due during 
possession. Blake v. Coyicannori, Ir. E. 4 0. L. 
323. 

Copyholder — Trespass. ] — An infant copyholder 
who has been admitted, and has entered into pos- 
session by his guardian, may maintain trespass 
for the wrongful occupation by the lord for a 
prior period. Barnett v. Guildford {Earl), 11 
Ex. 19 ; 24 L. J., Ex. 281 ; 1 Jur. (N.S.) 1142 ; 

3 W. E. 406. 

Surrender.] — The provisions of the act 11 G-eo. 

4 & 1 Will. 4, c. 65, apply to a lease to which an 
infant Is only beneficially entitled, the legal 
estate being vested in a trustee. Grifitlis, In re, 
U L. J., oil. 742 ; 29 Ch. D. 248 ; 53 L. T. 262 ; 
33 W. K. 728. 

It was referred to the master to inquire 
whether the infant lessee was within the act of 
the 29 G-eo. 2, and if he were, whether it was for 
his benefit to surrender the old lease and take a 
new one. Swann, Ex parte, Dick. 749. 

Concurrence of Guardian.] — ^An order that 

tenants of a minor should be at liberty to execute 
a surrender was granted upon a motion of the 
receiver, it being for the minor’s benefit, but the 
concurrence of the minor’s guardian was re- 
quired. Baris v. Cotter, Sau. & Sc. 685. 

Benewah] — The tenant of a lease for lives 
renewable upon payment of fines and a penal 
rent, being an infant, and there having been no 
renewal for a period of fifty years : — Held, that 
the court would require a suit to be instituted. 
Coltlmrst, In re, 2 Con. k L. 35 ; 3 Dr. & War. 
35 ; 5 Ir. Eq. E. 322. 

Lease by Infant.]— Where an infant makes a 
lease, reserving a rent, he cannot avoid it until 
of full age. Stator v. Trimble, 14 Ir. C. L. E. 
342. 

— - How avoided.] — A lease by an infant is 
voidable only. Slator v. Brady, 14 Ir. C. L. E. 
61. 

A lease by an infant is not avoided by a lease 
made to a third party by the infant upon his full 
age. Ib. 

To avoid a lease made by an infant, under 
which the lessee is in possession, some act of 
notoriety, viz. ejectment, entry, or demand of 
possession is requisite. Ib. 

By Guardians.]— Where tutors dative executed 
an agreement for a lease, at a rent to be paid to 
the_ infant : — Held, that he might maintain an 
action in his own name upon the agreement to 
recover arrears of rent. Oarneqie v. Wauqli, % 
D. &E. 277. ’ 

So, where rent was covenanted to be paid to 
the tutors dative, the infant, or to any other per- 
son duly authorised to receive the same for 
the infant. Fitzmaurice Y. Waugh, 3 D. & E. 
273. 

Lease made by guardian, and executed by 
infant, ordered to be fully recognised by infant 
after his coming of age, or infant to refund con- 
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sideratioii. Mmi]/ y. Meholas, Eq. Ca. Abr. 
488. S. O., nom. Mro/i v. JMeholas, 1 De G. & 
Sm. 118,11. 

Confirmation.] — Acceptance by an adult bens- 
■ficiary of rent accruing under an invalid lease is 
not a confirmation of the lease. Mfjhwri v. 
Might, 4 De G. J.& S. dOS t 84 L. J., Oh. 226 ; 11 
Jur. (N.s.) 147 ; 11 L. T. 725 ; 13 W. E. 393. 

By Mortgage.] — Where a party takes a 

tease of infant’s lands, and the infant on coming 
"Of age mortgages the property to the lessee by 
•deed referring to the lease this is a confirmation. 
Storg V. JoImso7i, 3 Y. A 0. 586. 

^ Agreement for lease.] — A minor and 

liis guardian agreed to let defendant a farm ; 
•defendant entered, and paid rent. The minor 
when of age sold the estate ; defendant then 
quitted, and refused to take a lease -.—Decreed, 
•defendant should take a lease and pay costs. 
Clayton v. Ashdown, 9 Vin. 393, pi. 4, 

. Acceptance of Bent.] — E. devised lands 

rand houses to infant children. The mother as 
.guardian demised the premises on a building 
lease. The eldest son joined in the lease, and 
covenanted that the rest, when of age, should 
confirm it. They all attained twenty-one, and 
iiccepted the rent for ten years after the 3mungest 
•came of age, and then brought ejectments ; — 
Decreed, that the lease should be established. 
Smith V. Low^ 1 Atk. 489. 

Stamping Agreement.] — Where a tenant held 
lands under an unstamped accepted proposal, 
which rendered him liable to the paj^meut of 
tithe composition, the court directed the receiver 
to stamp the same, and that the expenses thereof 
should be allowed to him. Laimleu v. Lamtleg, 
1 Dr. &Wal. 232. 

Eednction of Bent.] — As to reduction of 
tenant’s rent where landlord is a minor or 
lunatic. Amn., 2 Moll. 342. 

Arrears of Eent.] — Order made relieving the 
tenant of an infant’s estate from payment of 
-arrears of rent. Ilewieker v. Chafy, 3 W. E. 
;300. 

Trade Fixtures — Covenants.] — Where a lease 
■under the sanction of the court had b^en e.^e- 
ciited for the benefit of an infant, a bill for recti- 
fication, on the ground that it contained an im- 
proper demise of trade fixtures, and an improper 
•covenant by the lessee, was dismissed with costs. 
Seaton v. Staniland, 4 Gifi:. 61 ; 9 Jur. (N.s.) 69 ; 
7,:L. T. 34-7. ' 

Small Property.]— Order for liberty to trustee 
to let infant’s estate, without reference to master, 
property being small ; but not to extend to 

building leases, or beyond minority. P v. 

Bell, 6 Ves. 419. 

Administration.]— Upon the administration of 
the real property of an infant, this court wiE not 
delegate to the master the power of approving 
leases of the estates. Symons v. Symons, 2 Y. k 
■0. 1 ; 5 L. J., Ex. Eq. 95. 

Indefeasible Interest.] — An estate, of which 
A. died seised in fee, descended upon A.’s infant 


sisters. The father and mother of the infants 
being alive, it was held that the iiifants were not 
seised of or entitled to land in fee, within the 
meaning of the 1 Will. 4,-c. 65, s. 17. Beans, In 
re, 2 Myl. & K. 318. 

The court has no jurisdiction under IT Geo. 4 
& 1 Will. 4, c. 65, s. 1 7, to lease an infant’s 
estate unless the infant is iiidefeasibly seised 
either in fee or in tail in possession. Legh, Bx 
yarte, 15 Sim. 445. 

Tenant by the Curtesy.] — The court has 

power, under 11 Geo. 4 & 1 Will. 4, c. 65, to 
sanction a building lease of an infant’s estate 
when he is seised, in fee-simple in reversion after 
a life estate b\" the curtesy vested in his father. 
Letch ford, In re, 45 L. J., Ch. 530 ; 2 Gh. D. 719 ; 
35L.T. 466. 

House.] — Under the 17th section of 

stat. 11 Geo. 4 1 Will. 4, c. 65, the court, 

on petition to coniirm a master’s report, per- 
mitted a lease for twent^'-one j'ears to be made 
of a house in which an infant had an interest. 
J/«?*mv. 9 Jur. 1084. 

Mining Lease.] — Where an mf.nit was 

seised in fee, defeasible in the event of hi^ Tying 
imder twenty -one without issue, and all the 
persons who would be entitled in defeasance of 
his estate joined with him in a petition fora 
mining lease under 11 Geo. 4 A 1 W.li. 1, c. 65, 
s. 17, the court made the order. Clarh, In re, 35 
L. .1., Gh. 314 ; 13 L. T. 732 ; 14 W. E' 378. 

Tlie court cannot (independent of thel Will. 4, 
c. 65) authorise trustees for infants to grant a 
mining lease, although the legal estate is vested 
in such trustees, und such lease would be bene- 
ficial to the infants. Wood v. Patteson, 10 Beav. 
541. 

V\^hen infants tvere tenants in fee, but their 
father was in possession as tenant by the curtesy, 
the court of chancery granted a lease of their 
coal mines under 11 Geo. 4 & 1 Will. 4, c. 65, s. 
17. Soenser, In re, 37 L. J., Ch. IS ; 17 L. T. 
200 . 

Ejectment by Infant.] — Where ejectment has 
been brought bj^ an infant, which has been com- 
promised, and the tenant in possession has 
attorned to the infant, though he on his coming 
of age does not do any act to confirm the 
tenancy, he will nob be allowed to bring a new 
ejectment without giving notice to quit. Doe d. 
Miller v. Node^i, 2 Esp. 530. 

Agreement for Lease.] — Tenant for life, agree- 
iiig to grant lease, dies. Next tenant in tail 
being his son, an infant, and father having a 
right to appoint testamentary guardian, which 
he does, agreement was carried into execution 
against the son durlug his minority, it being 
first modified by court to advantage of son, 
Briimmell v. Clavering, 3 Swanst. 690. 

3. MOETGAaE BY COTJKT. 

Payment of Ancestor’s Debts.]— The 1 Will 4, 
c. 47, does not empower the court to direct a 
mortgage of infant’s real estate for payment of 
the ancestor’s debts to which it is liable. 
Smethurst v. Longioorth, 2 Keen, 603 ; 7 L. 

Ch. 18. 

In a creditors’ suit the court has no jurisdic- 
tion, under 1 Will. 4, c. 47, or 2 & 3 Yict. c. 60,, 
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INFANT- 

to extend the snm to be raised by an infant 
for payment of debts of his ancestor, so as to 
include repairs which are necessary to obtain 
a mortgage, which would be more beneficial for 
the infant than a sale would be. Hill v. Maurice. 
1 De a. & Sm. 214 ; 16 L. J., Ch. 280 ; 11 Jur. 
795. 

Eepairs.] — When an infant was absolutely 
entitled to the beneficial interest in real estate, 
the legal estate being in trustees : — Held, that 
the court could raise money by means of a mort- 
gage, for paying the cost of repairs certified to 
be absolutely necessary. Jackson^ In re. Jackson 
V. Talhot^ 21 Ch. D. 786. And see preceding 
case. . . 

Where property was devised to sons in succes- 
sion, and the use of the house to the widow until 
the eldest son attained twenty-one, and the house 
was out of repair and in an unsanitary condition, 
and all the children were under age : — Held, the 
court had no jurisdiction to authorise the con- 
struction of new buildings in place of the old 
house, but had power to sanction the raising of 
money by mortgage for the payment of repairs 
in the nature of salvage, as necessary for the 
preservation of the infant’s property. Hurst, 
In re, Hurst v. Hurst, 29 L. R., Ir. 219. i 

Form of.J — Authority was given to insert a 
power of sale in a mortgage of an infant’s real 
estate, to pay debts and costs. Selhij v. Coolmq, 
23 Beav. 418. 

Costs,]— Where the court sanctioned a mort- 
gage, but the matter went ofi without the default 
of the mortgagee, he was allowed his costs out of 
the estate. Craggs v. Gray, 35 Beav. 166. 

Where an action had been brought by an 
infant tenant in tail, which was approved by the 
court, the court sanctioned a charge upon the 
infant’s interest to raise a sufficient sum to pay 
the costs of the action, the person advancing the 
money accepting the risk of losing it if the action 
failed and the infant died under age. Jo'ties, 
In ra, 48 L. T. 188; 31 W. E. 399. And see 
cases, infra, col. 1382. 


4. Sale by Court. 

General Eule.]-— A. being an infant, no sale of 
lands to which she is entitled can be made dur- 
ing her minority, except by the intervention of 
the court. Batho v. Fulton, 2 L. J. (o.s.) Ch. 196. 

Practice — Master’s Eeport.] — Where estate 
devised to infants charged with payment of debts, 
if personal estate is insufficient, sale of real not 
decreed till master report personal insufficient. 
Birek v. Glover, 4 Madd. 376. 

In an administration action the court will not 
direct the sale of real estate in which an infant 
is interested till the accounts of the personal 
estate have been taken, and the cause heard for 
further directions. Baillie v. Jackson, 10 Sim 
167. 

Benefit of Infant — Conversion.] — The court 
has no authority to sell the real estate of an 
infant or to convert it, upon the notion that it 
would be beneficial. CalceH v. Godfrey 
6 Beav, 97 ; 12 L. J., Ch. 305. 

Where a conveyance is directed, the decree 
must provide for its being settled by the master, 
at all events if it be executed by an infant. 8. C. ■ 
2 Beav. 267. ’’ ! 
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Eeference.] — The court has no authority 

to dispose of minor’s real estate, however much it 
may be for the benefit of the minor. The course 
is to give a reference to inquire whether it will 
be for the benefit of the minor to apply for an 
act of parliament. Bussell v. Russell, 1 Moll. 
525. 

Power of Sale.] — Generally the court has- 

no authority to direct a sale of the real estate of 
an infant, or to convert it, merely upon the 
notion that it would he for the benefit of the 
infant. But where a testator had given all his. 
real and personal estate to trustees upon certain 
trusts, with power of sale at their discretion, and 
the trustees disclaimed : — Held, that the court 
had jurisdiction to direct a sale to carry the 
trusts of the will into execution. Broiom v. 
Pauli, 16 Jur. 707. 

Creditor’s Action.] — An estate descended 

to an infant heir cannot be sold at the suit of 
creditors on the ground that a sale will be bene- 
ficial to the infant. Broolcfield v. Bradley, Jacob, 
634. 

Mortgagees Consent.] — Inquiry directed 

in case the mortgagees consent to a sale, whether 
it will be for the benefit of the infant heir of the 
mortgagor. Mondey v. Mondey, 1 V. & B. 223. 

Costs.] — An infant being entitled to one- 

ninth of a real estate, and it being for her benefit, 
the court declared the costs a charge on the 
infant’s share, and ordered a sale of the whole 
estate. Bavis v. Ticrvey, 32 Beav, 554. 

Special Circumstances.]— Sale of infant’s pro- 
perty carried into execution under special 
circumstances. Garmstone v. Gaunt, 1 Coll. C. C. 
577 ; 14 L. J., Ch. 162 ; 9 Jur. 78. 

Publication— Eeferences. ] — Publication passed 
in a supplemental suit, by consent, although an 
infant party, and the object the more speedy 
sale of the minor’s inheritance, and the cause set 
down out of the regular course, without a reference 
whether for his benefit. Sheppard v. Green^ 
1 Moll. 275. 

Form of Conveyance.]— Where the estate of 
infants is concerned, the master directed to 
settle the conveyances absolutely, and not in 
case the parties differ. Cheeses. Cheese, 15 L. J.,. 
Ch. 28. 

Copyhold — Fine.]— When copyholds are sold 
for payment of debts during infancy of heir 
under decree, part of purchase money will not be 
retained in court to pay expense of fine which 
would he payable on the death of the heir before 
a conveyance. Morris v. Clarkson, 3 Swanst. 558 ; 
19E. E. 277. 

By Trustees.] — Trustees, who had power of 
sale but no power of leasing, first granted leases- 
and afterwards sold subject to them. Infants 
being interested, the court sanctioned the sale on 
their behalf Held, that the purchaser was 
bound ^ to complete. Mioliolls v. Corlett, 34 
Beav. 376. And see Browne v, Pauli, supra. 

Discretion.] — ^Where trustees have a dis- 
cretionary power of sale, and disagree as to its 
exercise, the court wiE not order sale, notwith- 
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standing that the effect of the sale would be to option for the infant, either to have interest or 
increase considerably the income. Camden the profits of the trade. 2 fes. Sen. 630. 

{Marfinis) v. 3£uTray^ 50 L. J., Ch. 282 ; 16 Ch. 

1). 161 ; 43 L. T. 661 ; 29 W. R. 190. Judgment ■ Security.] — The money belonging 

to a minor not allowed to remain out at interest 
Postponing Sale.] — An infant aged ten was on the security of a judgment. Knox v. Knox, 
entitled, on marrying or attaining twenty -one, to 1 Hog, 117. 

* the proceeds of real estate, which was directed to 
be sold as soon as conveniently might be after the Insurance Money.] — A sum paid to guardian 
death of the tenant for life. An order was made of an infant, tenant in tail, for building a copy- 
postponing the sale, upon the ground that the hold tenement burnt down, but which had 
property was likely to increase greatly in value, never been applied during the infant’s life, field 
Morris v. Morris, 4 Jur. (N.s.) 802. to belong to the succeeding remainderman in 

tail, subject to a deduction of interest upon a 
Conditions — Sale of Eeversion.] — When in an larger sum at which the loss was computed, 
administration suit an order has been made by such interest to belong to the personal repre- 
the court for the sale of an infant’s reversion in sentatives. Rooli v. Worth, I Yes. Sen. 460. 
personal property, and the sale has been efifeeted 

subject to a condition that the jurisdiction of the Lease for Lives.] — An executor in trust for 
court to make such an order should not be ques- an infant of a lease for 99 years, determinable 
tioned, the purchaser is entitled to a declaration on three lives, on the lord's^ refusing to renew 
on the face of the order confirming the sale that but for lives absolutely, changes the years into 
all parties to the suit are bound by it. Kmm v. lives ; on the infant’s dying under twenty-one 
Manaoek, 40 L. J., Ch. 700 ; L. R. 6 Ch. 850 ; 25 and intestate, this is a trust for his administrator. 
L. T. 469 ; 19 W. R. 1041, Witter y. Witter, 3 P. Wins. 99. 

Specific Performance — Costs.] — Where a tes- Mortgage.] — This court will not lend out the 
tutor, after devising his real estate, entered into money of an infant on mortgage. Rldfjimys, hi 
a contract for the sale, and died leaving his re, 1 Hog, 309. 

devisee an infant, the court refused, in a suit by Court will not order reference whether it is 
the purchaser for the specific performance, to advantageous to invest fund in mortgage ; prac- 
allow any costs as between tlie plainti-ff and the tice being to lay out same in tlvree ^per cent, 
defendant. Hall v, Bushill, 35 L. J., Ch. 381. consols. Korhurtf v, Korhury, 4 Madd. 191. 

I’etition of tenant for life whether it would 
Policy of Insurance.] — The court will order a be for benefit of infant tenants in remainder to 
policy of insurance belonging to infants to be transpose trust funds from consols to a inort- 
sold, notwithstanding an advantageous offer by gage security under a power, dismissed. Barry 
tenant for life to keep it on foot, unless security v. Marriott ^2 De G. A 8m. 491 ; 12 Jur. 1043. * 
to the amount of the principal be given. Vlchers 

V. 1 Jur. 402. Reduced Interest ]— Where the mort- 

gagor offered to [lay off unless a reduced 3*ate 
5. Investment and Expenditure. interest was taken, a reference was directed 

a.s to the value of the estate mortgaged, and if 
In Charity.] — A portion of the income of an on ample security, it was ordered the money 
infant’s real estate ordered to he applied in should remain at the reduced rate. Hoey v. 
charity. Langton v. Brackenlniry, 2 CoR. C. C. Hoey, 2 Moll. 278. 

446 ; 15 L. J., Ch. 256 ; 10 Jur. 302. 

In a time of general scarcity the receiver of a Security Abroad.]— The court did not call in 
minor’s estate authorised to lay out money in the property of an infant upon security in 
employing the poor tenantry. Jachso/i v. Jackson, India, the master reporting it to be for his bcmefit 
2 Hog, 238. that it should remain. Sadler v. Turner, 8 A^es. 

617. 

Application without Reference.] — AA^here the 

sum is small, the court will decide, without the Executors.]— Executors, after a decree to 
expense of a reference, whether the application account, lending personal estate upon mortgage, 
sought for is for the benefit of the infant, ordered to pay" the same into court ; hut tliC' 
Bar moall, Ex jp aide, 1 Moll. 4. motion that they might be ordered to replace the 

amount by so much stock as the same w-oiild 
Repairs.] — A reference is usual to ascertain have purchased at the time of investment was to 
if repairs to be done are for the benefit of an that extent refused. WUldoimon v. Buck, 2 Mer, 
infant. Hood v. Bridy)oH, 16 Jur. 560. 494 ; 16 R. R, 206. 

Trading Adventure.] — Trustee not answerable Conversion.] — Personal property of infant 
for having engaged the infant’s name in an ordered to be laid out in land, though there 
adventure, if he does not engage the property, were no directions in will for changing nature of 
But see Morton EdeKs ease, in the H. of L. it ; the estate to be conveyed in trust for him, Ms 
WilMnson v. Stafford, 1 Yes. Jun. 42. executors, &c., till twenty-one, and after to him 

and his heirs. Hi*// V. 

Private Security.] — Trustees lending an in- 5 R. R. 201. 
fant’s money on a private security responsible An executor or overseer may lay out part of 
in case of failure of the security. Holmes v. the personal estate in the purchase of lands in 
Bring, 2 Cox, 1. the infant’s name; but if he lends the money 

on a bad security, he must answer it out of his 
Trading.]-— Where a trustee lays out an in- own pocket. Terry v. Terry, Pre. Ch. 273 : 
fant’s money in his trade, the court will give an ' Gilb. 10. 
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The con vej^aiicing counsel having certified 
that the title to a proposed purchase, “ though 
not a good title of sixty years, was a safe hold- 
ing one,” and the purchase appearing in other 
respects desirable, it was sanctioned by the 
court. Skfifield and Rotherham Ry., In re, 

1 Sm. & Cx. (App.) iv. 

The court has often changed the nature of 
infant’s estate for his convenience. Guardians 
and trustees may change the nature of an 
infant’s estate, where it is manifestly for the 
infant’s interest. Inwood v. Twyne, Amb. 419 ; 

2 Eden, 153. 

Infant entitled in remainder purchases her 
mother’s jointure, and having attained twenty- 
one, receives one year’s rent and dies : — Held, 
the purchase was *to be considered real estate. 
8, C., Amb. 417 ; 2 Eden, 148. 

This court has no authority to alter the 
character of the property of an infant, and con- 
vert realty into |:>ersonalty. Field, v. 3Joore, 
19 Beav.‘l76 24 L. J., Ch. 161; 1 Jur. 
(N.S.) 33 : 3 Eq. 11. 215 ; 3 W. E. 98. 

XJ|:)on an application to lay out part of an 
infant’s money in land, if he dies before twenty- 
one. or disapproves of the purchase, the property 
will not alter. Sergeson v. Sealey, 2 Atk. 
413 : 9 Mod. 370. And see TulUt v. Tnllit, 
Amb. 370. 

By Guardian.] — Lands purchased by 

guardian for infant, during minority, considered 
as personalty. Gihmn v. Seudaniore, Dick. 45. 

Timber Sold — Executory Devise.]— Timber was 
cut by order of the court, and for the benefit of 
the. estate of an infant, equitable tenant in fee, 
subject to an executory devise over in the event 
rtf Ills dying under twenty-one. He died under 
iwentr*-one : — Held, that the proceeds of the sale 
f»f the* timber were personal estate of the infant. 
Rycr V. Dyer, 12 L. T. 442 ; 13 W. R. 732. 

Purchase out of Surplus Income.] — Trustees of 
an infant having saved 3,000^. out of the profits 
of his estate lay it out in a purchase of lands 
near, declaring the trust for the benefit of the 
infant, if he, when of age, shall agree to it. In- 
fant dies within age ; the trustees shall account 
to the infant’s e.xecutors for the 3,000Z., but the 
ju’otits of the land set off against the interest. 
IVinehehea v. Xoreliffe, 1 Vern. 435. 

Discharge of Incumbrances.] — In case of in- 
fniit, court will order money to be laid out in the 
fiischarge of incumbrances, &c. Griniittone, E,v 
parte, Amb. 708. 

Assigning Mortgage.]— Where infant is 

entitled to a personal esitate, and to a real one 
encumbered, equity will direct the personal to 
go in discharge of incumbrances, yet will not 
order mortgage to be assigned to attend the in- 
heritance, but to be considered as personal estate 
for the benefit of the infant. Seys v. Price, 9 
Mod, 221. 

— Next of Kin.] — When the personal estate ! 
of an infant sei.-^ed in fee of real estate was ap- 
plied in |.>aYnient of charges affecting his real 
estate, the infant having died under twenty-one : 
— Held, that the next of kin were entitled to 
those charges as j)art of his personal estate. 
Rowling v. Belton, FI. k K. 462. 


Land Tax.]— In the application of the 

personal estate of an infant tenant in tail, to 
redeem the land-tax, and in all cases the court 
w'ill so guard the property of an infant that the 
conversion shall not change the nature of it, be- 
tw'een the representatives. Ware v. Polhill, 11 
Yes. 257, 278; 8 R. E. 144.. 

6. Account. 

After Majority.] —Court retains its jurisdiction 
over property of ward after wmrd becomes of age, 
so long as property remains in court. Amteii v. 
Halsey, 2 Sim. & S. 123, n. 

Wrongful Possession.] — Infant may bring biU 
for an account of rents and profits against a per- 
son who keeps po.ssession after death of the 
infant’s ancestor. Roherdemi v. Rous, 1 Atk. 
544. 

Fund in Danger.]— An infant’s bill, he being 
remainderman to personal property, merely 
stating the fund in danger, without any proof, 
entitles him to an account. Singleton v. Single- 
ton, 2 Moll. 520. 

From, what Date.]— Where one in possession of 
lands belonging to an infant, if the infant, wdien 
he comes of age, makes out liis title, he shall re- 
cover the profits in equity from the first accruing 
of his title. Bennet YSVldteliead, 2 P. Wms. 645. 

Where any person enters upon an infant’s 
estate, and continues in possession, equity will 
decree n.n account to be carried on after the in- 
fancy, unless the infant, being of age, has waived 
such account. 3{organ v. 3Iorgan, 1 Atk. 489. 

If a father wEo has entered upon the estates of 
his infant children retain possession after the 
children attain tw^enty-one, as guardian and 
bailiff, an account will be directed from the 
time of entry. Thomas v. Thomas, 2 K. & J. 79 ; 
25 L. J., Ch.*159 ; 1 Jur. (N.S.) 1106 ; 4 W. R. ISoi 
A party in possession, under a voidable deed, 
treated as bailiff, and made to account for the 
rents for more than six years before the filing of 
the bill. Kanney v. Williams, 22 Beav. 452. 

And see Wall v. Stamoich, supra, col. 1375, 

Rent.] — Where one tenant in common 

wms an infant, and the other (the defendant) 

. had been in occupatio^n at the death of the in- 
fant’s mother, the former tenant in common, and 
had continued in occupation : — Held, that the 
occupation of the defendant wms an entry on the 
estate of the infant, and therefore that he wms 
liable to account for rents and profits under 4 
Anne, c. 16, although he had not received any 
rent, and that he must pay an occupation rent. 
Pascoe V. Sman, 27 Beav. 508 ; 29 L. J., Ch. 159 ; 
5 Jur. (N.S.) 1235 ; 1 L, T. 17'; 8 W. E. 130. 

Action at Law.] — Where an infant brings a 
bill for the land, and to have an account of the 
mesne profits, the court may elect him to proceed 
at law, and retain the bill for the mesne profits. 
Porme.r v. Fortesme, 3 Atk. 129, 130. And see 
DriLry v. Drury, 1 Ch. Bep. 49 ; Bennet v. 
Whitehead, 2 P. Wms. 645 ; Tilly v. Bridqes, 
Pre. Ch. 252, 517. 

An infant shall have an account of profits 
against an intruder ; but where a verdict has 
passed against his title, he shall have no account 
of profits until he has recovered at law. New- 
burgh V. Bioherstaffe, 1 Yern. 295. 
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Adverse Possession.] — A person who makes an 
adverse entry into, and takes an adverse , pos- 
session of, an infant’s estate, cannot be treated as 
the bailiff ; nor can a bill for an account against 
him be sustained. Hagley v. West^ 3 L. J. (O.s.) 
Ch. 63. 

Though a person entering on the estate of an 
infant is treated in equity as his bailiff, the 
rule does not apply where the infant has never 
been in possession by himself, his guardian, or 
agent, and where the estate has been held by a 
title adverse to the infant. Crimther v. Croivtker^ 
23 Beav. 305 ; 26 L. J., Ch. 702. 

Held, that the plaintiff was not entitled to 
treat the defendant as bailiff, his entry, though 
made during infancy, being under an alleged 
agreement to purchase the plaintiff’s interest 
in. the estate, i b. 


Injunction.] — The jurisdiction which this court 
has to decree accounts against persons entering 
during minority is not taken away when the 
bill is not filed till the infant had attained 
twenty-one. Excepted case, in which an in- 
junction was granted though not prayed for b,y 
the bill. Blomiield v. Eyre^ 8 Beav. 250 ; li 
L. J., Ch. 260; 9 Jur. 717.’ 


Unfair Bargain,] — If A. buy from B.j a minor, 
under circumstances of distress, a reversion 
worth 40/, a year for lOOZ., and sell it again 
in a few days for 200Z., equity will compel 
him to account to B. for the difference. Speneer 
V. Chase, 9 Mod. 29. 


Practice— Motion.] — Executors not allowed on 
motion to account before the master ; as accouht 
so taken would not be binding on the minors, no 
suit being depending to which they were parties. 
Burlie, In re, 1 Ball & B. 74. 


Inquiry.]— Upon a bill filed by an 

infant devisee for life, without impeachment 
of waste, except as to ornamental timber, for 
administration of the trusts, an inquiry was 
directed as to timber in the form adopted in 
Tooker v. Annesley (5 Sim. 235), excluding 
ornamental timber. Consett v. Bell, 1 Y. & C. C. 
C. .569 ; 11 L. J., Ch. 401 ; 6 Jur. 869. 


~ Possession by Several.] — AVhere it appears 
that several persons entered on and held tlie 
estate of an infant, one cannot be sued by the 
infant in equity as bailiff for an account of 
the rents and profits without making the others 
parties. Wyllie v. Ellice, 6 Hare, 505. 


Preemau— Election.] — Where the child of a 
freeman of London is to elect between the will 
and the custom, he is not obliged to elect until 
after the account taken. Cowper v. Scott, 3 
P. Wins. 124, n. 


Ward of Court.] — The jurisdiction in infancy 
does not extend to order a person who had 
intermeddled with the minor’s estate before the 
minor was made a ward of court to account, 
and therefore where a third person iTulebted to 
the estate of a minor, being ordered to account, 
refused, and was attached ; — .Held, that there is 
no authority to act by attachment against a 
person not in privity in the matter. Brady, 
In re, 1 Moll. 254. 
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Canon Law.] — Though males at fourteen, and 
females at twelve, are capable of contracting 
marriage, yet, by the canons of 1 603, it cannot 
be done without the consent of parents. Smith 
V, Smith, 3 Atk. 308. 


Parties interested.] — In the case of the mar- 
riage of an infant, qinere, how far parties having 
an interest that she should not be married are 
entitled to interfere. Lee v. Ihitton, 14 Jur. 638. 

The intended husband was allowed his costs of 
the proceedings. Ib. 


Laches by Trustees.] — A. devises lands to 
trustees until debts are paid, and then to an 
infant and his heirs, defendant enters and levies 
a fine, and five years pass. Infant when of age 
brought an ejectment, but was barred because 
the trustees should have entered. Equity will 
relieve, and the infant in this case shall recover 
the mesne profits. Allen v. Sayer, 2 Yern. 
368. 

Where cestuis que trustent were infants, and 
the trustees, after the suit wms established, 
allowed a balance to remain many years in 
the hands of bankers Held,, that the trustees 
were liable. Brecer v, Maiodesley, 18 L. J., 
Ch. 273 ; 13 Jur. 330. 


Sanity.] — Jurisdiction to direct inquiry as to 
the marriage of an infant, whether of sound 
mind at the time, and whether for the infant’s 
benefit that a commission should issue. Sker^ 
loood V. Sfmderson, 19 Yes. 289 ; G. Cooper, 108 ; 
13 R. R. 193. 


Statute of Limitations.] — An infant who 
neglects to enter six years after he becomes 
of age, is barred by the Statute of Liniitations 
from bringing a bill for an account of profits. 
Loehey v. Loakey, Fre. Gb. 518. 


Order not to Marry.] — Court took care of 
infant from her testamentary guardian, and, 
ordered her not to marry without leave of court. 
Tomhes v. Elers, Dick. 88. And supra, 

col. 1362. 


Guardian Abroad.]— Application to approve 
of infant’s marriage under 26 Geo. 2, c. 33, s. 12, 
testamentary guardian being abroad. Bhike v. 
Blake, DiQk.m. 

Approval by the Lord Chancellor of the mar-; 
riage of a minor, whose guardians resided abroad,, 
was made without a reference to the master. 
lieihey, Eii^ parte, L. J., Gh. 436. 


When opened.] — Solicitor who advanced money 
to infant, and acted as his confiilential adviser, is 
a guardian to him, and an account settled, within 
a month after infant became of age, and without 
latter having any assistance, was opened, not- 
withstanding vouchers were delivered up. Rerett 
V. Harvey, 1 Sim. & S. 502 ; 2 L, J. (O.s.) Ch. 39. 


Act of Parliament.] — Ho instance of applying, 
for an act of parliament for the marriage of an 
infant who has a money portion only. Harvey 
V. 3 Atk. 613. 

The reason for such applications in respect to 
real estate is, that the rights of infants shall 
not be bound by any agreement in relation to 
it, unless the husband shall -have issue by that 
marriage. . Ib, 
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Consent — ^Kefusal l)y Patiier.] — The court has 
no power, under the act 4 Geo. 4, c. 76, to con- 
sent to the marriage of an infant, on the ground 
of the father refusing his consent from undue 
motives. Colegrave, Eno jjarte^ 7 L. J., Ch. 236. 

Biscovery.]^ — A husband charged with 

procuring his marriage with a minor by falsely 
swearing that the consent of her parent had 
been given cannot he compelled to discover the 
facts relating to such charge upon an information 
under 4 Geo. 4, c. 76, s, 23, seeking the forfeiture 
of his interest in his wife’s property. Att.-Gen. 
V. Liicas^ 2 Hare, 566 ; 12 L. J., Ch. 506 ; 7 Jur. 
1080. 

Evidence — Presumption of Validity.]-— 

On a question of legitimacy, there w'as in evi- 
dence a sentence of nullity of a marriage of a 
minor for want of her father’s consent, and a 
statement in the parish register that the mar- 
riage took place by licence, with the consent of 
the mother. There was evidence that the sen- 
tence had been obtained by collusion between 
the husband and wife, and that the father did 
not disapprove of the match Held, fifty years 
after the date of the sentence of nullity, that 
the marriage ought to be presumed valid. Har- 
Timn V. Soifthumpton Corjym/f Jon, 4 De G. M. 

G. 137 ; 22 L. J., Ch. 722 ; 18 Jur. 1 ; 1 W. R. 422. 

Where a mai'riage of a minor was by licence, 
to which the consent of the father was requisite, 
his consent must be presumed, and this presump- 
tion is not upset by the register giving tlie 
mother as the consenting party. Ib. 

Writ De Homiue Eeplegiando.] — Writ de 
homine replegiando, against man running away 
with woman of w- eak mind and infant ; on. 
second day being married, husband find clergy- 
man committed. Ashttm, Ex 2 )arte, Dick. 23. 

See Marriage of Ward of Court, supra, col. 
1359. 

2. Settlements under 4 Geo. 4, c. 76. 

Purpose of Act.] — In settling the property of 
a minor under the Marriage Act (4 Geo. 4. c. 76), 
the court is bound to prevent the offending 
party from deriving any pecuniary benefit from 
the marriage, as far as may be without pre- 
judicing the pecuniary interests of the innocent 
party, and of the issue of the marriage. There- 
fore the court refused its sanction to a general 
power of appointment being given to her, in case 
she should die before her husband ; but the court 
approved of a pow'er being given to her in case 
she survived her husband. Att.-Gen. v. Lucas, 
2 Ph. 753 : 18 L. J., Ch. 100 ; 12 Jur. 1011. 

Held, also, that it was no objection to the set- 
tlement that a child dying in the lifetime of the 
father, after having attained a vested interest 
under its limitations, might bequeath such in- 
terest to the fatlier. Ib. 

Iij eases umlor the Marriage Act, when the 
properly is settled by the court, the proper form 
of limit at urn comprises a general power to the 
wife of appointment, by will, in default of 
children, without words to exclude the husband. 
Att^Gcn. wHead, L, R.12 Eq. 38 ; 24 L. T.494. 

Orders under that act as to settlements ought. 
n<.»t to be made without the attorney-general 
appearing separately from the relator, Ib. 

Where tlie husband incurs a forfeiture under 
the 4 Geo. 4, c, 76, s. 23, the court has no discre- 


tion to mitigate the penalty, but is bound to 
settle and secure all property, present and 
future, of the wife for the benefit of herself or 
the issue of the marriage. Att.-Gen.Y. M'ldlay, 
4 Russ. 329. 

Where the husband alone Incurs a forfeiture 
under the 4 Geo. 4, c. 76, s. 23, the court has no 
authority to order any settleinent of the wife s 
property on the issue of the wife by any subse- 
quent marriage. Att.-Geii. v. AluUay, 7 Beav. 
351. 

XTnder 4 & 5 Ph. & M.]— Forfeiture, by stat. 
4 & 5 Ph. & M., on a woman marrying under 
sixteen, is during her husband’s life and not 
during her owm. MlcUey v. Wilson, Amb. 73. 

Marriage without Consent.] — An infant, bene- 
ficially entitled in fee, marries without the con- 
sent of her father. The father brings a bill 
against the husband and wife, and her trustees, 
that a provision might be made for her and her 
children out of these lands. Demurrer by the 
husband and wife allowed. Alicoe v. Poioell, 
1 Vern. 39. 

Reference — Limitations.] — On a fraudulent 
marriage of an infant tenant in tail in posses- 
sion, subject to a term of years for securing a 
jointure, the court, being of opinion that while 
the jointure term lasted the title of the wife 
was equitable, ordered a reference for a proper 
settlement, but directed the settlement to be 
confined to the joint lives of the husband and wife, 
if tlie jointure term should so long continue, 
with liberty to apply as to a further settlement. 
Wortham v. Pemberton, 1 De G. & Sm. 644. 
iS. Cl, sub nom. JS'ewenham v. Pemberton, 17 
L. J., Ch. 99 ; 11 Jur. 1071. 

False Affidavit as to Age.] — In order to sus- 
tain an information, under s. 23 of the M arriage 
Act, a false affidavit that a party is of full age 
is equivalent to a false affidavit that the neces- 
sary consent to a minor’s marriage has been 
obtained. To sustain such an information it is 
not necessary that the minor w^as entitled at the 
time of the marriage to any property. Att.-Geti. 
V. Seveime, 1 Coll. C. C. 313 ; 13 L. J., Ch. 399 ; 
8 Jur. 595. 

Small Fund.]— A man, by falsely swear- 
ing, obtained a licence for marriage with a 
woman under age, and married her. The wife 
was entitled to stock absolutely, and to a rever- 
sionary interest, expectant on her mother’s 
death. The court declared the wife’s fortune 
forfeited under the Marriage Act (4 Geo. 4, c. 76), 
and, having regard to the small amount of the 
fund, directed the fund to be transferred into 
court, and made a declaration as to the trusts of 
it. Att.'Gen. v. Clements, 40 L. J., Ch. 678 ; 
L. R. 12 Eq. 32 ; 24 L. T. 384. 

Refusal to Execute Attachment.] — A writ of 
attachrnent for refusing to execute a settlement 
under the Infants’ Murriage Act, ss. 19, 23, wall 
not be issued until the settlement has been ten- 
dered personally for execution after service of 
the decree, and he has refused to execute it, 
Aft.'-Gen, y. 28 W. R. 623. 

Form of Pre-Nuptial Settlement.] — In an in- 
formation under the Marriage Act, 1823, a pre- 
nuptial settlement having been made of the 
infant wife’s property, judgment was directed 
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varying the form given by Setgn, so as to follow 
the wording of ss. 23 and 24 of the Marriage Act, 
1823. Head note in AU,-Gen. v. Bead (L. R. 12 
Eq. 38) explained. Att.~Gen. v. Teatlier^ 43 
L. T. 745 ; 29 W. R. 347. 

Consent of Lord Chancellor.] — On the pro- 

iposed marriage of the infant daughter of one 
who was non compos mentis, a petition was pre- 
sented, under the stat. 4 Geo. 4, c. 76, s. 17, in 
order to obtain a licence. The petition was re- 
ferred to the master ; and the intended husband, 
by affidavit, stated that he had agreed to make a 
certain settlement. The master reported in 
(favour of the marriage, and the report was con- 
firmed. The parties did not avail themselves of 
the consent of the Lord Chancellor, but shortly 
afterwards married, under the 6 & 7 Will. 4, c. 85, 
without licence : — Held, that the proposal laid 
before the master amounted to a consent, which 
the court would enforce. Cooke v. Fryer, 1 Hare, 
498 ; 11 L. J., Ch. 284 ; 6 Jur. 479. 


3. Settlements under IS & 19 Yigt. c. 43. 

Jurisdiction— Ward.] — Upon the marriage of 
two infants, one a ward of court, the court has 
no })owe]' to compel a settlement to be made by 
•either of them before the 18 & 19 Viet. c. 43. 
Field V. Moore, 7 De G-. M. A G. 691 : 25 L. J., 
Ch. 66 ; 2 Jur. (N.S.) 145 ; 4 W. R. 187. 


Post-Nuptial Settlement.] 


■ IS 19 Viet. 


«s. 43, extended by 23 & 24 Viet. c. S3, renders valid 
a post-nuptial settlement of an infant’s estate 
made with the approbation of the court of chan- 
cery. Powell V. Oakley, 34 Beav. 575. 

A post-nuptial settlement of an infant’s^ pro- 
perty may be made with the sanction of the 
court under the Infants’ Settlement Act, 1855. 
Sampson and Wall, In re, or Wall, In re, 53 
L. J., Ch. 457 ; 25 Ch. D. 482 ; 50 L, T. 435 ; 32 
W. R. 617—0. A. 

The court has jurisdiction where a female 
Infant has marriefl under the age of seventeen, 
after she has attained that age, to direct a proper 
rsettlement of her property to be executed. 
Phillips, In re, 56 L. J., Ch. 337 ; 34 Ch. D. 
467 ; 56 L. T. 144 : 35 W. R. 284. 

Extent of Act.] — The 18 k 19 Viet. c. 43, 
simply relieves infants from their incapacity, 
and gives no power to trustees or other persons 
to apply under it without the infant’s consent. 
Potter,^ In re, L. R. 7 Eq. 484 ; 2U L. T. 355 ; 17 
W. R. 347. 

The court has no jurisdiction under the act 
•over an infant who is of age to marrjq unless he 
•or she is previously a ward of court. Ih. 

An infant cannot exercise a power over per- 
isonal property (though authorised to do so by the 
instrument creating the power) which goes to 
defeat his own interest therein. Armit, In re, 
Ir. R. 5 Eq. 352. 

The 18 & 19 Viet. c. 43, does not alter the legal 
(Status of the infant in respect of the alienation of 
the property or the exercise of a power under 
the trusts of the settlement. II). 

Therefore where property was settled upon 
trusts to be declared by an infant, the court 
refused to transfer the funds to her appointee, 
funder a deed-poll executed by her while under 
twenty-one. Ih, 

Settlement not a Release to Trustees.] — -A 


settlement made with the sanction of the court, 
on the marriage of an infant, of funds alleged 
to represent the infant’s share under a will, does 
not operate as a confirmation of prior dealings 
by the trustees of the will, so as to preclude the 
cestui que trust from charging the trustees under 
the will with breaches of trust. Zamhaco v. 
Cassavettl, L. R. 11 Eq. 439 ; 24 L. T. 770. 

Eorm.] — In a settlement under the 18 & 19 
Viet. c. 43, there ought not to be any limitation 
to collaterals, or any benefit conferred upon the 
guardian of the minor whose property is put in 
settlement. M' Cllntock, In re, 10 Ir. Ch. R. 469. 

Construction.]— The settlement of an 

infant’s personal property gave an interest to the 
issue in the event of the husband surviving his 
wife, but none in the contrary event : — Held, 
first, that the issue could not in the latter event 
take by implication or construction. Pringle v. 
Pringle, 22 Beav. 631. 

Held, secondly, that the husband bad not by 
the settlement reduced the fund into possession. 
Ih. 

Inquiry as to Propriety of Marriage.] — On a 

petition by a female infant under the 18 & 19 
Viet. c. 43, praying a reference to approve of a 
proper settlement, the Lord Chancellor made the 
order without directing any inquiry as to the 
propriety of the marriage. Dalton, In re, 6 De 
G. M. & G. 201 ; 25 L. J., Ch. 751 ; 2 Jur. (N.S.) 
1077 ; 4 W. R. 793. 

The provisions of the act do not impose on the 
court any other duty than that of looking to the 
propriety of the settlement. Ih. 

It is undecided whether the 18 k 19 Viet. c. 
43, has relieved the court from inquiring into the 
propriety of the proposed marriage. But the 
! court will make the reference where there is evi- 
dence of the propriety of the proposed marriage. 
Strong, In re, 26 L. J., Ch. 64 ; 2 Jur. (N.S.) 1241 ; 

5 W. R. 107. 

Reference to Chambers.] — ^A petition was pre- 
sented under 18 & 19 Viet. c. 43, for a settlement 
in contemplation of the marriage of an infant of 
large fortune. The court directed the matter to 
be referred to chambers. Olive, In re, 8 L. T. 
.567 ; 11 W. R. 819. 

When an intended husband was about to 
return to a post abroad, the court, on evidence of 
the desirability of the marriage, sanctioned the 
marriage, but directed a reference to chambers to 
approve the settlement forthwith. Smith, Ex 
parte, 22 W. R. 294. 

“Property in Expectancy.”] — An interest 
under a will, ambulatory at the date of the mar- 
riage settlement of an infant, but coming into 
operation during the marriage : — Held, to be 
“ property in expectancy ” within the meaning 
of s. 1 of the Infants’ Settlement Act. Johnson, 
In re, Moore v. Johnson, 60 L. J., Ch. 499 ; 
[1891] 3 Ch. 48 ; 64 L. T. 696 ; 39 W. R. 509. 

General Power of Appointment — Beath of In- 
fant under Twenty-One.] —Section 1 of the Infants’ 
Settlement Act enables an infant, in exercising 
■ a general power of appointment for making a 
settlement upon his marriage, to make an absolute 
1 appointment so that, on the failure of the 
limitations of the settlement, the property will 
become his own. In the event of the death of an 
. infant under twenty-one, s. 2 of the act does not 
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ren<ler the appointment void, except in the case 
of an infant tenant in tail. Seoit^ In Scott v. 
Hmtlmry. 60 L. J., Ch. 461 ; [1891] 1 Ch. 298 ; 
63 L. T. 800 ; 39 W.R. 264. 

4. AgbeemeisTS for Settlements. 

By Parents.] — Agreements before marriage on 
behalf of infants, by parents and guardians, 
binding on infants. Aindie v. Medlycott, 9 Ves. 
19 ; 7 E. E. 135. 

By Feme Covert. ]-~Feme, an infant, can in no 
case be bound by contract relative to her estate 
during her coverture. Stamper v. Barher., 5 
Madcl. 157. 

An infant, by articles executed previously to 
her marriage, covenanted to settle her real estate. 
After she came of age, and during her coverture, 
she executed a settlement in pursuance of the 
articles, but did not levy a fine : — Held, that she 
was not bound either by the settlement or by the 
articles. Brown, v. AVCHntoch 7 Ir. Eq. E. 347. 

Articles upon marriage of feme infant tenant 
in (juasi tail, covenanting to settle her estate 
wdien of age, not binding upon the remainderman, 
she dying before twenty«one. Leckn v. Knox., 1 
Ball icli. 210. 

A covenant by an infant and her intended 
husband, in articles, to settle the descended 
estate on the issue of the marriage, is not in itself 
an alienation of the estate, and, therefore, does 
not withdraw it from the claims of the ancestor’s i 
cieditors in a suit subsequently instituted 
them. Whether a settlement executed pursuant 
to such articles after the institution of such suit 
would have that effect, quaere. Pi min y, Insall, 

1 Mac. & G, 449 ; 1 Hall & Tw. 487 ; 19 L. J., 
Ch. 1 ; 14 Jur. 357. Affirming 7 Hare, 193. 

Money bequeathed to executors to accumulate 
till a niece attained twenty-one, and then to pay 
to the niece for her separate use. The niece 
married under twenty-one, and afterwards 
executed a settlement of this property, and joined 
her husband in the grant of an annuity secured 
on the legacy. She afterwards attained twenty- 
one : — Held, that the niece was entitled to have 
the legacy and accumulations for her separate 
use. Johnum v, Johnson, 1 Keen, 648 ; 6 L. J., 
Ch. 306. 

Execution by one Party — Waiver.] — One by 
articles covenants, in consideration of his intended 
wife’s conveying her lands to him and his heirs 
wlien she came of age, to settle certain lands of 
his own. After marriage the husband settles his 
lands mentioned in the articles, and recites the 
settlement to be in performance of the articles ; 
but never requires her to convey her land to 
him. The wife is a party to and" executes this 
settlement. After the husband’s death she enters 
on the settled lands. This settlement is a waiver 
by_ the husband of the proposed conveyance by 
the wife, and slie shall hold as w’ell her own 
estate as also the lands settled. Lucy v. Moore, 
4 Bro. ?. G. 343. 

By marriage articles it was agreed that per- 
sonal estate of the ijitended wife, a minor, and 
her contingent Interest in a freehold estate, 
sbouM be settled upon certain trusts, under which 
the husband took a life interest, ami the wife, on 
failure of the trusts for the issue of the marriage, 
had a power of appointing the personalty by will. 
The pemonalty was afterw’ards duly transferred 
to the trustees of the articles. The issue of the 


marriage died, and the trusts for the issue failed^. 
The wife died, having by will appdnted thfe 
personalty to some of her relatives. Afterwards, 
her interest in the freehold estate vested in pos- 
session, and W' ent to her heir, no fine having ever- 
been levied to confirm the articles : — Held, that 
as the husband knew^ that his wife wn-is an infanty« 
and as there w^as no settlement executed, nor w^erc': 
the articles recognised by her after twenty-one, the: 
real estate was not bound by them ; and that the; 
husband could not be entitled to*any compensa- 
tion out of the appointed personalty, the real and 
personal estate not having been conveyed and 
assigned upon the trusts of the articles througlu 
the negligence of the husband. Camiphell v»: 
Ingilhy, 1 He G. & J. 393 ; 26 L. J., Ch. 654 ; & 
W. E. 8‘37. 

By a marriage settlement, made whilfet the; 
intended wife w-as an infant, the husband 
covenanted to assign to trustees certain property, 
to wdiich she was entitled to her separate use : — ■ 
Held, that the settlement w’as inoperative.. 
Waring, In re, 21 L. J., Ch. 784 ; 16 Jur. 652. ’ 

Partial Execution.] — Previously to marriage 
in 1790, M. A. F., an infant tenant in common in. 
tail, under a settlement dated 1 7 67, executed an 
indenture settling her share upon her husband 
for life, wnth remainder to herself for life, with 
remainder to the issue of the marriage. M. A.F., 
wdien a widow, but still an infant, married C. F.. 
Later on the real estate w'as sold and vested in 
trustees, wiio, by indenture dated 1842, declared 
that they w^ould stand possessed of M. A. F.’s^ 
share of the stock upon the trusts of the deed of 
1790. Heither M. A. F. nor C. F. was a party to 
the deed of 1842. M. A. F.died in 1845, 0. F. in 
1849 : — Held, that the indenture of 1790 had nc» 
effect upon M. A. F.’s interest, she being under 
age wden it w^as executed ; that the indenture of 
1842 not having been executed by M. A. F., the; 
presumption must be that the property remained 
by wary of resulting trust, according to the trusts, 
of the original settlement, and that M. A. F.’s. 
interest in the stock was the same as her 
interest in the real estate, i.e. an estate tail ; and 
the stock wais ordered to be paid to her personal 
representative. FozarJs Trust, In re, 1 K. & 

238 ; 3 W. E. 219. See S. 6‘., 24 L. J., Ch. 441. 

Whether, if M. A. F. had put her share of tire- 
purchase money into the hands of her trustees, it, 
might not have been held that the representative- 
of an only child of 'M, A. F. by her first marriage; 
wms entitled, qujere. Ih. “ 

~ — Seduction into Possession.] — An infant 
entitled, under a will, to a reversionary interest 
in residuary personalty expectant on the death, 
of a life annuitant, executed marriage articles^ 
agreeing, when of age, to settle all her interest, 
under will on the trusts of the articles. She. 
attained her^ majority. She did no act to con- 
firm the articles, but always refused so to do.„ 
Ihe trustee of the articles was also an executor 
of the wu’ll. As executor he retained in his hands- 
the surplus interest arising from the expectant 
share of the infant. As trustee of the articles- 
he lent some of the trust moneys to the husband,,, 
on the security of a mortga,ge from him. Thei 
husband and wfife jointly petitioned the court im 
respect of the trust accounts, and the wife signed 
a receipt for intere.st on the mortgage money.. 
Ihe husband died, and after his death the wife; 
gave the trustee of the articles a receipt for other 
i supposed arrears of interest on the mortgage 
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money, assuming it to "be her trust moneys under 
the articles. The mortgage was called in. The 
annuitant died, and the residuary personalty 
then became divisible : — Held, that as to the 
surplus interest and the mortgage money there 
had been a reduction into possession during the 
husband’s life, and that they were subject to the 
articles. Itawlms v. 25 L. J., Gh, 837 ; 

4 W. B. 795. 

Part of the reversionary interest consisted 
of the purchase money of real estate which 
had been sold, ' and of real estate ordered to 
be sold, but not sold. The purchase money 
was in court : — Held, that she was entitled to 
the purchase money absolutely, and to an equit- 
able fee in the unsold realty, independent of the 
articles. Ib. 

Bissolution of Marriage.] — A woman, married 
during her infancy, was deserted by her husband 
and obtained a dissolution of the marriage. 
Under articles of settlement, personal estate 
belonging to her was held on trust for her 
absolutely after the death of her husband in her 
lifetime. She never assented to the settlement : 

— Held, that she was entitled to have the wdiole 
fund paid or transferred to her. Swift v. 
man, 39 L. J., Ch. 336 ; L. B. 10 Eq. 15 ; 22 L. T. 
194 ; 18 W. B. 480. 

Trust for IText of Kin.] — Covenant by husband 
that the wife’s real and personal property should 
be settled upon trust for himself for life, then for 
her for her life, and then, in default of issue, 
upon trust for her next of kin. The propei’ty was 
duly vested in the trustees. The husband died, 
and there was no issue of the marriage : — Held, 
that the trust for the next of kin was not binding 
against the wife. Gibbs- v. Grady 41 L. J., Ch. 
163 ; 20 W. R. 257. 

Specific Performance.] — By articles an infant 
and her husband covenanted to assign a re- 
versionary interest in trust funds, in trust, for 
her and her husband, and the children of their 
marriage. A bill for specific performance, filed 
by the children wdiilst the fund remained out- 
standing, was dismissed. Borton v. Borton^ 16 
Sim. 552 ; 18 L. J., Oh. 219 ; 13 Jur. 247. 

Personal Estate — Consent of Infant.] — 

Articles, on the marriage of a female infant, 
recited that all the real and personal estate 
to which she might be entitled should be settled, 
and the husband covenanted, “ in case she would 
voluntarily consent thereto, but not otherwise,’* 
that he and she would settle the same : — Held, 
that the consent applied only to real estate, and 
that the personal estate must be settled, though 
the wife refused to consent. BanleVs Trust, In 

18 Beav. 309. 

When a Pair Settlement.] —To bind an infant, 
the marriage settlement must be fair and reason- 
able, and not tend to deprive her of everything. 
WTlUams Y, Williams, 1 Bro. C. C. 152. 

Infant, to express his consent, joins in a 
settlement by a woman in contemplation of 
marriage with him ; he is bound thereby, if on 
fair consideration, and no fraud. Strathmore 
(^Countess') v. Bowes, 1 Ves. Jun, 28 ; 1 R. B. 76. 

Chattels Real.] — Articles of settlement of 
chattels real of infant on marriage will birul her 
and husband ; and although no settlement be , 
made pursuant to articles, wife is not entitled j 


to any interest bv survivorship. T7mUo2)e y>. 
Linton, 1 Sim. & Sl 477 ; 2 L. J, (O.S.) Ch. 3. 

Who hound by Covenants.] — An agreement bj 
husband and wife, an infant, in an ante-nuptial 
settlement, for the settlement by the husband 
and wife of the wife’s after-acquired property, is. 
a covenant by the wife as wmll as by the husbaiKL 
Smith V. Lucas, 18 Ch. D. 531 ; 45 L. T. 460 ; 30* 

W. B. 451. 

A male infant marries an adult female, who,, 
by settlements, covenants that her estate shall be 
settled : he is bound by her covenant- Sloeomhe 
V. Cluhb or Gl%hb;2 Bro. C., C. 545. 

A marriage settlement, the husband being; 
adult and the wife a minor, is binding on the 
former, though not on the latter. Care v. Care,. 

15 Beav. 227. 

Voidable by Infant.] — Marriage articles^ 

executed by an adult 'and an infant, there being 
no settlement under the Infants Settlement Act,, 
nor any afterwards executed, though voidable by 
the infant, are binding on the adult. SmMli’s: 
Trusts, In re, 2 d L. B., Ir. 439. 

Acts in Fraud of Settlement.] — A female infant 
is not bound by an agreement to settle her real 
estate, if she does not accede to it when of age- 
and after coverture, but the husband shall never 
be permitted to aid her in defeating it, nor is her 
act during coverture effectual. Du7*nford v.. 
Lame, 1 Bro. C. C. 106. S. Milner v. Hare- 
ivood {Lotah), IS Ves. 277. 

Effect of an agreement, on marriage of a 
female infant, to settle her real estate. It would 
be a fraud upon the husband's contract if he were 
to consent to a disposition of the estate by his. 
wife calculated to defeat the settlement. Blahe,. 
Eic jmrte, 16 Beav. 463. 

After-acquired Property.] — An infant married, 
without any settlement executed, but a draft 
had been prepared which contained a covenant, 
to settle her future property. On payment out, 
of court to the trustees of a post-nuptial settle- 
ment, the court directed that a covenant similar 
to that ill' the draft should be indorsed on the 
post-nuptial settlement. Iloare, In re, 7 L. Ik 
523 ; 11 W. B. 181. 

5. Ratification and Repudiation of 
Settlements. 

G-eneral Rule — After-acquired Property.] — 

Ratification of a covenant made during infancy,, 
consists in recognising the covenant as binding,. ^ 
not in making a new covenant, or a new dis- 
position of the property comprised in the cove- 
nant. Harris v. Wall (1 Ex. 122) and Mawsom 
V. Blanc (10 Ex. 206), followed. HodsoE& 
Settlement, In 7*e, Williams v. Knight, 63 L. J... 
Ch. 609 ; [1894] 2 Ch. 421 ; 8 R. 346 ; 71 L. T1 
77; 42W. B. 531. 

The disability of coverture does not preclude a. 
married woman from affirming a covenant entered 
into by her while a spinster and an infant. 
Wilder V. Pujott (22 Gh, B, 263) and Greenhill 
V. North British and Mercantile Itisuramw Co.. 

I (3 B. 674) followed. Ib. 

Infants’ Relief Act, 1874.]— The Infants^’ 
Relief Act, 1874, does not apply to a marriage 
settlement executed by an infant ; but such a/ 
settlement is, as against the infant, voidable only- 
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JoneSi JSx (18 Ch. D, 122), explained, i 

Bimcan v. Bixon.^ 59 L. J., Ch, 437 ; 44 Ch. D. 
211 ; 62 L. T. 319 ; 38 W. R. 700. 

Accepting* Jointure or Pin-money.] — An infant 
is bound in a court of equity by a marriage 
•contract, especially if she accept pin-money, or 
softer her husband’s death a jointure under the 
contract. Smith v. Low, 1 Atk. 489. 

Partial Accession,] — Partial accession at the 
:age of twenty-one, to a settlement by a female 
infant, an election to abide by the whole. 
MiVmt V. Haxewood {Lord?), 18 Ves. 277. 

Interest of an infant, not affected by the 
Tccitai of a deed made during infancy. Id. 
274. 

Female infant not bound by agreement to 
settle her freehold estate on marriage, without 
an option w'hen twenty-one to refuse ; but her 
Sieir bound under the circumstances ; the settle- 
ment confirmed by her repeated acts and fines. 
Id. 259. 

Lunatic.] — An infant, upon her marriage, 
•executed a settlement of two reversionary 
interests in personalty. While she was widow 
one of the funds fell into possession, and wms, by 
iier direction, paid to the trustees of the settle- 
ment, upon the trusts thereof. Before the 
second fund fell into possession she had become 
a lunatic : —Held, that she must be taken to 
have confirmed the settlement in toto, and that 
the second fund was subject to the trusts thereof . 
Bavieii V. Dames, 39 L. J., Ch. 343 ; L. R. 9 Eq. 
468 ; 22 L. T. 505 ; 18 W. E. 634. 

Agreement in Writing.]— An infant, prior to 
marriage, wu’ote to his future wife saying he 
w^ould make her a present of a portion of his 
property, viz. seven specified houses, w'hich 
would bring her in 200Z. a year and make her 

happy for life.” Pie subsequently came of age, 
married, and executed a post-nuptial settlement 
wiiich did not refer to the agreement, by wiiich 
he settled nine houses, including the seven, on his 
wife for life, remainder to ''himself for life, 
remainder to the wife in fee : — Held, that there 
had been no ratification in wuating of the agree- 
ment, as required by 9 Geo. 4, c. 14, and that the 
settlement wns bad as against a purchaser from 
the Inisbaiid. Trowell v. Shmton, 47 L, J., Ch 
738 ; 8 Ch. D. 318 ; 38 L. T. 369 ; 26 W. R. 837 
— C. A. 

By Deed.]— An infant feme covert entitled to 
property for her separate use, executed a post- 
nuptial settlement. Subsequently, wiien of age, 
she executed a deed confirming the settlement. 
She is precluded from attempting to set the settle- 
ment aside. Merryweathev v. Jones. 4 Giff. 499 : 
10 Jur. (N.S.) 290 ; 10 L. T. 62 ; 12 W. R. 524. 

Election— Post-nuptial Settlement.]— A case 
of election may arise where a lady marries wiiile 
an infant, and after she becomes of age joins in 
a settlement which includes property of her 
tiusband, property of her father, and property in 
which her fatlier has a life interest, and she "has 
an absolute interest in reversion, and she becomes 
•disciwert, and then claims the reversionary 
property independently of the settlement. Cod 
xinyton. v. Codrinyton, 45 L. J., Oh. 660 ; L. R. 7 
H. L. 854 ; 34 L. T. 221 ; 24 W. R, 648. 

Appointment cf BTew Trustee.]— By an ante- 


nnptial settlement the wife, a minor, covenanted 
to settle after-acquired property. After attain- 
ing tw^enty-one the husband and wife by deed 
appointed a new trustee of the settlement. Sub- 
sequently the wife acquired property under a 
will : — Held, that the appointment of a new 
trustee, in accordance wdth the usual power, by 
a married woman did not show her intention to 
confirm the settlement. Ilayivood v. Tidy. 63 
L. T. 679. 

Joint Tenancy — Severance — Caeterorum Grant.] 

— Where on the marriage of a female infant her 
interest as one of several joint-tenants in a 
reversionary property is settled, the settlement is 
valid and effectual until avoided, and operates to 
sever the joiiit-tenanc}^ Sm ith v. Lneas (18 Oh. 
D. 531) considered. Btirnahy v. LquitaMe 
Revei’slonarv Interest Society, 54 L. J., Ch. 466 ; 
28 Ch. D. 416 ; 52 L. T. S50'; 33 W. R. 639. 

The lady, in exercise of a power given by the 
settlement, appointed all her property to her 
husband absolutely and appointed him executor : 
— Held, that the husband could make a good 
title to the wife’s interest without any cfeterorum 
grant. Held also, that the husband’s title wars 
sufficiently clear to be forced upon a purchaser. 
—II). 

Reversionary Interest.]— By a marriage settle- 
ment, the wife being an infant, personal property 
was assigned by the husband and wife to trustees 
upon the usual trusts. There was a covenant 
by the husband that he and his wife would, so 
soon as she should attain twenty-one, convey and 
assign real and personal property to which she 
wms entitled. There was an agreement to settle 
the wife’s after-acquired personal property. The 
wife (a w'eek after she attained tw^enty-one) and 
her husband executed a deed, wiiich she acknow- 
ledged, by wiiich she assigned all the personal 
property expressed to be assigned by the settle- 
ment which had not become vested in possession, 
and conveyed property purported to be conveyed 
by the settlement upon the trusts thereof. At 
the date of the settlement she was contingently 
entitled to a reversionary interest in personal 
estate. It fell into possession, and it was by the 
direction of the wife and her husband invested 
in the names of the trustees : — Held, following 
Barrow v. Barroio (4 K. & J. 409) and Smith v. 
Lncas (18 Ch. D. 531), that the wife could 
during her coverture elect to confirm the settle- 
ment, and that she had by her acts elected. 
Wilder v. Pigott, 52 L. J., Ch. 141 ; 22 Ch. D. 
263 ; 48 L. T.'ll2 ; 31 W. R. 377. 

The wdfe having become of unsound mind, if 
she had not elected the court w^ould have made 
an election on her behalf, it having jurisdiction 
to bind the equitable interests of lunatics, not so 
found by inquisition, wiien it appears to be for 
their benefit. Joiies v. Lloyd (L. R. 18 Eq. 265) 
follow’ed. Ih. 

Consent Decree,]— By a settlement the 

intended husband and wife (a minor) agreed to 
convey to trustees, as soon as possible, funds to 
wffiich^ the wife w'as contingently entitled in 
reversion, and the husband agreed to bring 
certain property _ into settlemeiit. After tlie 
husband’s death, in a suit relating to property 
agreed to be settled by him, in which the widow, 
as administratrix, was a defendant, a decree w^as 
made by consent by wiiich part of the property 
was paid to the trustees : — Held, a confirmation 
by the widow' of the settlement. The widow' 
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married again ; and the reversionary funds fell 
into possession, and upon a petition by the 
husband and wife an order was made that the 
wife’s funds be carried over to an account 
entitled the “ Account of the settlement made 
on the first marriage.” White v. Cox, 45 L. J., 
Ch. 685 ; 2 Ch. D. 387 ; 34 L. T. 418. 

On a suit by the second husband to have the 
settlement declared void against him and the 
children of the second marriage : — Held, that 
the presentation of the petition, followed by 
the order of the court, amounted to a confirma- 
tion by second husband of the settlement. Ih. 


time after the settlor’s majority. In determining 
what is a reasonable time the fact that the pro- 
perty did not fall into possession till some years 
after such majority, or that the settlor was 
imperfectly acquainted with the terms of the 
settlement, cannot be taken into consideration. 
Edwards v. Carter, 63 L. J., Ch, 100 ; [1893] 
A. C. 360 ; 1 H. 218 ; 69 L. T. 153 ; 58 J. P. 4. 


Annuity.] — In a marriage settlement, the 

father of the lady (a minor) covenanted to pay 
an annuity to his daughter during life, and 
after her death to her husband, she covenanting 
that the share to which she might become 
entitled under a will should be settled upon the 
trusts of the settlement. She never formally 
ratified the settlement, but regularly received the 
annuity : — Held, that she had ratified the settle- 
ment by her acts, and that the fund under the 
will was bound by the trusts of the settlement. 
Sinith, In re, 38 L. T. 466. 


Repudiation — ^Within what Time.] — Semble, 
that a settlement made upon marriage of the 
property of an infant, with sanction of court, 
may be afterwards repudiated by the infant 
coming of age and, if a female, surviving her 
husband. Ashton v. M'Davijal, 5 Beav. 56 ; 11 
L. J., Ch. 344 ; 6 Jur. 447. 

On the marriage of a female infant, her rever- 
sionary interests in choses in action were settled 
tinder the court. She afterwaixls contracted 
subsequent marriages, but no further settlement 
was executed. Part of the reversionary interests 
fell into possession during the first coverture, 
and part during the second, and were trans- 
ferred to the trustees : — Held, that the wife 
having survived, and not having called for 
a transfer of the fund, must be deemed to have 
acquiesced in and adopted it, as it was for her 
interest to do so, and that her second husband 
was bound by it. Ih. 


Married Women’s Property Act, 1882.] —■ 

Any property of a w'oman married after the 
Married Women’s Property Act, 1882, which 
would have been bound, apart from the act, by 
an assignment of the husband alone in a settle- 
ment, is still bound by such assignment under 
‘3. 19, notwithstanding s. 2, wdiich makes the 
property of a wmman married after the act her 
separate property. Ilaneoch v. Hanpoch (38 
Ch. D. 78) applied and followed. Stevens v. 
Trevor- Gajr rich, 62 L. J., Ch. 660 ; [1893] 2 Ch. 
307 : 3 R. 468 ; 69 L. T. 11 ; 41 W. R. 412. 


— — Compensation.] — By a marriage settlement 
tlie husband’s property wars settled on the hus- 
band for life, remainder to the wife minor) 
for life, for her separate use, without power of 
anticipation during any coverture, with trusts 
in remainder for the issue. The wife’s property 
wuis settled on the wife during the joint lives of 
the parties, for her separate use, without power 
of anticipation, with trusts for the issue. The 
husband and wife covenanted to settle the wife’s 
after-acquired property on the same trusts as the 
wife’s other property. The settlement was not 
executed under the Infants’ Settlement Act. 
The wife wars entitled to certain reversionary 
interests. She also took under the settlement 
certain interests as to wiiich she was not 
restrained from anticipation. There w^as issue 
of the marriage. Tlie husband obtained a 
decree nisi for divorce. Before the decree 
wars made absolute the wife brought an action 
claiming that her covenant w'as inoperative. 
After decree absolute the plaiiitit! married again. 
The plaint iif had not confirmed the .settlement as 
regarded certain reversionary interests still out- 
standing : — Held, that as regarded these interests 
the plaintiff’s covenant w'as inoperative, but that 
she wms put to her election, and that if she 
elected not to be bound by her covenant she 
must compensate, out of any benefit she took 
under the settlement, those wiiom she dis- 
appointed by her repudiation. This order, how^- 
ever, was not to apply to the income of the 
husband's property during the plaintiff’s present 
coverture, nor to the income of the wife's pro- 
perty during such portion of the plaintiff’s 
[present coverture as the defendant should live : 
— Held, further, that the plaintiff had not already 
made her election by bringing the action, but 
must elect within one month from the judgment. 
Hamilton v. IlaniiUon. 61 L. J., Ch. 220 ; [1892] 
1 Ch. 396 ; 66 L. T. 112 ; 40 W. R. 312. xVnd 
see Codrington v. Codrington, supra, col. 1395. 


What is a Reasonable Time.] — A female 
infant executed a marriage settlement of a 
reversionary interest in real estate. The in- 
terest fell into possession in 1890. and the wife 
then received payments in respect of income 
from the trustees of the wdll under wdiich she 
was entitled : — Held, that the wife was entitled 
to repudiate, and that a reasonable time to 
repudiate is when the question arises wdiether 
any tiling is to be received under the settlement. 
Jones, In re, Fani/ngton v. Forrester, 62 L. J., 
Ch. 996; [1893] 2 Ch. 461; 3 R. 498; 69 L. T.45. 

An infant’s settlement being voidable becomes 
binding if not repudiated within a reasonable 


Agreement to assign Wife’s Property to 
Trustee.] — The plaintiff’s husband, wdio married 
w’’hen he was seventeen, agreed in writing before 
the marriage, and in consideration of the same, 
to assign all her property to a trustee for her 
sole and separate use. At the time of the 
marriage the plaintiff waas possessed of lease- 
hold property in her owm right, and of other 
leasehold property in trust for her son by a 
former marriage, and the defendant, her agent, 
received the rents both before and after the 
marriage. Immediately after the last marriage 
the plaintiff was deserted by her husband, and 
she obtained a protection order, under 20 & 21 
Viet. c. 85, s. 21, protecting all her earnings and 
property acquired since the desertion. The 
action w\as brought by the plaintiff without her 
husband (still an infant) for the rents received 
by the defendant after the marriage. The hus- 
band made no claim to any of the rents, but the 
defendant refused to pay them to the plaintiff : 
—Held, that the agreement to assign was void as 
against the infant husband. Klngsman Y. Kings* 
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mm, <"0 L. .1., Q. B. 81 ; 6 Q. B. D. 122 ; 41 L. T. 
124 i 29 W. E. 207 ; 45 J. P. 357—0. A. 

Held, by Lord Selborne, L.C., and Baggallay, 
L.J., that the agreement being void against her 
husband she could not recover the money re- 
ceived from the property which belonged to her 
absolutely. Ih. 

Held, by Brett, L.J., that she could, since the 
husband had made no claim, and therefore the 
defendant could not set up the husband’s right 
as an answer to the action. I b. 

Held, also, that the protection order did not 
apply, but that the plaintiff was entitled to sue 
alone and to recover the money received from the 
property of which she was trustee. Ih. 


6. Payment out of Court. 

Teme Covert.] — The court declined taking the 
(‘oiisent of a married woman who was a minor to 
the payment out of court of money to which she 
was entitled StiihM v. Sarfjon, 2 Beav. 496 ; 
3Jur. ills 

The ctmrt will not take the consent of a 
mninod iMmian. who is under age, to the paj^- 
njeiit to Her husband of money to which she is 
ent'tleil. Abrahain v. Xeiocomhe.,1'2 Sim. 566 ; 
6 Jiir. m. 

A fund in court belonging to an infant 
married woman will not be paid out to her 
husbarul. as she cannot waive her equity to settle- 
ment. Afujtbnti^ III re (15 Ch. D. 228), noticed. 
Sk'qncai/ V. 50 L. J., Ch. 263 ; 16 Ch. D. 

376 : hi L. T. 49 ; 29 W. R. 302. 

— - Consent.] — The court will take the consent 
of a married woman, though a minor, tt9 the pay- 
ment to lier linsbaiid of a sum to which she is 
entitled. GnUmv. Gull in, 7 Sim. 236. 

On the marriage of an infant feme, a settle- 
ment was made c>f funds in court to wliicli she 
w’as entitleil. On her attaining twenty-one a 
petitic.n was presented for payment to the trus- 
tees : — Held, that the consent of the lady in 
court or bv commission was necessary. IJtnj v. 
Bay, 11 Bkv. 35. 

To Solicitor.] — An infant was entitled on 

her attaining her majority to a share of a fund in 
court. The court declined to order the share to 
be paid out a month before majority to her 
solicitor, but gave liberty to apply in chambers 
for payment, on a certificate of the chief clerk 
tliat she had become entitled. Sotheni, In re, 
9 L. T. 534. 


E. ADVANCEMENT AND SATISFACTION. 

1. In General. 

What is Proper,] —The father is the only 
judge of what is a proper advancement for his 
child, f bid’ V. A/vi/tuw, 3 F. Wins. 285. 

A parent’s duty to provide for all his children 
will extend to posthumous ones. WaWa v. 
JIf(h‘on,2 Atk, 116. 

What is.] — A<Ivancemc‘nt is a payment to 
persons who are presumably entitled to, or have 
a vestetl or contingent interest in, an estate or a 
legacy before the time fixed by the trust instru- 
ment for their obtaining the absolute interest in 
a portion or a whole of that to which they would 


be entitled. (Per Cotton, L.J.) Aldridge, In 
re, Abram v. Aldridge, wi L. T. 554— C. A. 

Absence of Express Words — Power whether 
inferred.] — In the absence of express words- 
aiithorising the payment, by way of advance- 
ment’, of part of the corpus of an estate to a. 
person who, under the trust instrument, can 
never become absolutely entitled to a share of the 
corpus, the court will not infer a power to the 
trustees to advance a sum out of the corpus from 
the mere fact that the instrument contains a 
power of advancement simpliciter. Ib. 

Power of, exercisable with Consent of Life 
Tenant — Bankruptcy.] — Trust of half income of 
I fund to J. for life, and after his death in trust 
for W. (an infant), empowering the trustees to 
raise any part not exceeding one-half of W.’s. 
share for his advancement, subject to the consent 
in writing of J. : — -Held, that J.’s power of con- 
senting was not extinguished by his bankruptcy,, 
but could not be exercised without the sanction of 
his trustee in bankruptcy acting under the direc- 
tion of the court of bankruptcy. Cooper, In re,. 
Cooper V. SllqJit. 27 Ch. D. 565 ; 51 L. T. 113 ; 
32 VV. R. 1015. 

Son’s Wages Satisfied by Legacy.] — A son^ 
placed by his father in business, accounted to hia 
father for all profits ; having made no demand for 
wages during his father’s life, was held not en- 
titled as a creditor after his father’s death, or if 
he had a demand it was satisfied by a legacy 
to a greater amount. Plume v. Plume, 7 Yes, 258. 

Payment of Son’s Debt.] — A father voluntarity 
paid a debt dne from his son, and the father died 
insolvent: — Held, that there was no debt from 
the son to the father’s estate. Graham v. 
Wiekham, 31 Beav. 478. 

Son’s Wages Received by Father.] — Father 
receives bis cniid’s earnings while living with him,, 
and becomes bankrupt ; the child, by agreement,. 

I admitted a creditor for a particular sum to avoid 
aa inquiry. MaeMln, Ex parte, 2 Ves. Sen. 675. 

Father-in-Law— Debt not satisfied by Legacy.] 

— A legatee, son-in-law to the testator, was held 
entitled to his legacy discharged from debts due 
by him to tiie testator, and a debt for which the 
testator was iiis surety upon evidence, from the 
testator’s accounts, letters, and memorandums, 
in his handwriting. Eden v. Smith, 5 Ves. 341. 

Debt Secured by Mortgage.]— A father- 

in-law, who paid a mortgage debt secured on iiis> 
son-in-law’s property and took a receipt from the 
mortgagee, in which the mortgagee agreed to re- 
convey the property when required : — Held, not 
to have shown an intention to exonerate the pro- 
perty. Fenivlck v. Potts, 8 De G. M. & G. 506. 

Advances, how brought into Account.]— In 

administering the estate of an intestate who has 
rmide advances to his children, the inquiry as to, 
advances should follow the words of the Statute 
of Distributions. Ennis, In re, Waterton y. 
Emih, 4.3 L. T. 748 ; 28 W. R. 885. 

A husband directed his trustees to pay the 
income of one moiety of his residuary estate to 
his widow during her life, and to divide the other 
moiety between his children in equal shares, as 
tenants in common. Advances v\ere made by/ 
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the testator to children after the will Held, | 
that .the advances could only be brought into j 
account for the benefit of the children among 
themselves, and not for the benefit of the widow. 
MemertzliaqeJi'V. Walters^ 41 L. J., Ch. 801 ; L. R. 

7 Ch. 670 ; 27 L. T. 326 ; 2.) W. R. 918. 

Direction by Testator,] — K testator hav- 
ing directed an allotment of his residuary estate 
into shares among his children, recited that he 
had made provisions by advancement for some of 
them, and proceeded to direct that “such ad- 
vances should be brought into hotchpot,'’ adding 
a declaration of the principle on which the money 
w’as to be brought into hotchpot upon a state- 
ment of figures and calculation of the amount of 
advancement, and of his residuary property : — 
Held, that the calculation of the testator was 
only an illustrative example of his meaning, and 
that the bringing into hotchpot should be accord- 
ing to the legal meaningof that term. Maelarim 
V. Stamton, 30 L. J., Oh. 723 ; 7 Jiir. (n.s.) 715 ; 

4 L. T, 715 ; 9 W. R. 90S. 

A testator divided his property between his son 
and married daughters, and he declared that the 
debts due to him from his son and his sons-in-law 
should be “ paid or accounted for to his execu- 
tors,” before his cliildren should receive any part 
of his estate. By a codicil he cut down his son’s 
interest to a life estate, and gave interests in 
share to his wife and children : — Held, that the 
son was only to bring the amount of his debts 
into hotchpot as regarded his two sisters. White 
Y. Turner^ 25 Beav. 505. 

Trust to convert, and after the deatli or 
second marriage of his wife to hold the proceeds 
for his child or cliildren li'V'ing at tliat time, and 
the issue then living of his cliild or children 
'dying before that period, such objects to take as 
tenants in common according to the stocks. His 
real estate was to be considered as converted 
from his death, and it was declared that no cliild, 
to whom or to whose husband he should have 
paid any portion in his lifetime, should partici- 
pate wfithout bringing the portion so paid into 
liotchpot. On the marriage of one of his daugh- 
ters before the wdll, the testator covenanted to 
stand seised of a freehold house to her use, her 
heirs and assigns for ever. She died leaving 
issue : — Held, that the hotchpot clause could not 
be extended to the issue of the testator’s children, 
■so that the value of the house given to his 
daughter was not to be deducted from the share j 
-of her issue. Kemitt v. Jaedme^ L. R. 14 Eq. i 
58 ; 26 L. T. 546. 

A testator gave his residuary estate in trust for 
!Sale, and to stand possessed of the proceeds in 
trust for his children, nominatim, in equal shares, 
including F. and J. ; and after reciting that he had 
advanced 4,000Z. to F. and 500Z. to J., he declared 
that “ neither of my said sons, nor any of my 
-children who shall receive any sum for their ad- 
vancement, shall be entitled to any part of my 
residuary estate without bringing the said sums 
•of 4 ,0001. and 500Z., and all other sums so given, 
with interest thereon at Bl. per cent, per annum 
from the times of advancing the same into 
hotchpot.” By a codicil the testator revoked the 
provision made in favour of J., thereby causing 
a lapse of J.’s one-sixth of the residue ; — Held, 
that the codicil must be read as if it expressly 
declared a trust of the lapsed share for the tes- 
tator’s wife and children according to the Statute 
of Distributiohs ; and accordingly that the 
hotchpot clause applied to the shares taken by 


the children under the codicil, but did not apply 
to the wfidow so as to increase her share under 
the codicil. Stewart, In re, Steioart v. Stewart, 
49L.J., Ch. 763; 15 Ch, D. 539 ; 43 L. T. 
370 ; 29 W. R. 275. 

Devise in Shares.] — A. having seven children 
makes an executor in trust, and devises to each 
child one-seventh of his personal estate ; one of 
the children dies in A.’s lifetime, and one of the 
six surviving children has been advanced ; yet 
this child shall take his full share of the seventh 
part, without bringingw'hat he had received before 
into hotchpot. Cowper v. Scott, 3 P. Wms, 124. 

Statute-barred Debts or Advances.] — A tes- 
tator directed his residuary estate to be divided 
amongst his six children, with a clause that any 
debt owing to him at his decease by any of his 
children should be considered as part of his 
residuary estate. One of his sons owed him a 
debt, but part of it was barred by the Statute of 
Limitations : — Held, that the whole must be 
paid out of his share, and that the clause 
amounted to a hotchpot clause. Rom v. Gould, 
15 Beav. ISO ; 21 L. j., Ch. 360. 

Deduction by Executors.] — ^A husband 

by will gave his property to his wife for life, 
and af rer her death equally between his children, 
subject to a proviso that if, at the period of dis- 
tri];>i;itioii, B. “ should be indebted to any of her 
brothel's or sisters in respect of advances made 
to hei*, his ti'ustees should be empowered to 
deduct all or any such debts or advances f rom her 
share.” B. had borrowed from one brother 100/., 
and other sums from another brother. Nearly 
all these debts had become barred by the 
statute : — Held, that the trustees w^ere autho- 
rised to deduct from B.’s share all the debts, 
though barred by the statute. Roole v. Poole, 
L. R. 7 Ch. 17 ; 25 L. T. 770 ; 20 W. R. 133. 

Where Father had no Title to Property ad- 
vanced.] — The court will supply a defective 
conveyance in favour of children ; but there is 
no case wdiere the court wmuld decree satisfac- 
tion out of assets, if the father had no title to 
the thing he conveys to his child. Saltern v. 
dilelhuisli, Amb. 251. 

Breach of Trust — Following Trust Funds — 
Advance by Father to Son.] — A father obtained 
control over the funds, subject to the trusts of a 
settlement under which his wife and he took 
successive life interests with remainder to his 
two sons. He realised the funds, and treated the 
proceeds as his own property. He made to his 
sons certain advances which were held not to be 
a satisfaction of his liability to the sons in respect 
of the trust funds. The advances to one of the 
sons comprised a sum of 4,000/. dock stock 
which had been purchased with a sum of 2,885/., 
part of the proceeds of the trust funds. The 
father, his wife, and son were all dead. There 
was nothing to show that the son was aware 
that there had been any dealing with the trust 
funds, or out of what money the dock stock had 
been purchased ; and the correspondence which 
passed bn the occasion of tAie advance showed 
that the intention was that the father should 
make it out of his own money, and that the son’s 
share under the settlement was not to be dealt 
with Held, that the son was not to be taken 
as having to the extent of the 2,885/, received 


ORTS. 


W OLDEST- 


teRI8TERS-AT-LAit. 


'^.eports : 


hnvo never been 


::H‘edily un |i!>ssiblig 
Hdition includes 

I 

■ Referenee. 


I binds, including 
distinguished, 
.efer*mces to the 
ted Q,uarterly), 


I . £3:4:0 

I 3:10:0 


I e 01 obtaining, , I 

PER, 


t: LONDON. 



1403 INFA-NT — Advancement and Satisfaction, 1404 


his share of tlie trust funds, and the father’s 
estate was accountable for that sum equally with 
the remaiiider of the proceeds of the trust funds. 
Criehton v. (Meliton, 65 L. J., Ch. 491 ; [1896] 
1 Gh. 870 ; 74 L. T. 357— C. A. 

Law in Scotland.]— The English rule against 
double portions to children does not obtain in 
Scotland. Johnstime v. Hav'dand^ [1896] A. C. 
95. 

A-nd see Pobtion — Will. 

2. By Pabeht Kame of Child. 

Presumption in Equity.] — Purchase in the 
name of another is a trust for the party who 
pays the consideration, except by a parent in 
Tlie name of his child, which is presumed an 
adYaiieenient ; the presumption capable of being 
rebutted, liut does not give waj^ to slight cir- 
cumstances. Finch V. Inneh, 15 Yes. 43; 10 
Pu K. 12. 

Wlien a father purchases property with his 
own money, and takes a conveyance in the 
name of his son, the law presumes it to be an 
advancement, and not a trust. Those who 
allege a trust are bound to prove it ; and the 
evidence for that consists mainly, if not ex- 
clusively, of contemporaneous circumstarices. 
C7mst'}j Y. Cmrtenay^ 13 Beav. 06. 

Purchase by a father in the name of his son 
an advancement. Grey v. Grey, Finch, 338 ; 1 
(li. Ca. 296 : 2 Swanst. 594 ; 19 K. It. 150. S, P., 
Mnmma v. Mnmna^ 2 Yern. 19. 

Eldest Son.] — If a father purchases land in 
tlie name of "his eldest son, this shall be an 
advancement, and not a trust, though the father 
had been in possession and had received the 
rents and |)rofits. Grey v. Grey, 1 Ch. Ga. 296 ; 
Finch. B8S ; Seroope v. Scroope, 1 Ch. Ca. 27 : 
Fillet V. Fillet, 2 Ch. Ca. 231, wliere this was 
said to ]jC‘ the constant rule ; but L<»rd Chan- 
cellor, in tliat case, said that where a parent 
made n piireliase in the name oi an unadvaneed 
child, and wliere in tlie name of one alivady 
advanced, in the former case it should be con- 
idered an advancement, and in the latter a 
trust for the })arent. See Shales v. Shales, 2 
Freem. 252, where this rule is said to have been 
so settled before the Statute of Frauds, and it is 
tronger since ; and in Fedbiyten v. Medlnyten, 
3 Kidgw. P. C. 181, it was said by Fitzgibbon, 
Ch., that the rule laid down in Grey v. Grey, 
upra. and also in Lamplugli v. Lawplnyh, 1 
P. Wins. Ill, and in Taylor v. Taylor, 1 Atk. 386, 
has this strong additional circumstance in the 
two latter cases, that parol evidence was there 
held admissible on the part of the advanced son 
to rebut a claim of trust. Bridgm. Ind. 

A father, liaving provided for his eldest son, 
but not for the rest, takes a security for the 
proeeeils of an estate, sold in the name of himself 
and eldest son : — Held, a trust for the father’s 
per.'.onal representatives. Pole v. Pole, 1 Yes. 
sen. 76. 

— Dower.] — A. purchases lands in his eldest 
son’s name, and puts him into possession, ami the 
son falling sick, takes a declaration of trust 
from him, and after the son’s recovery he con- 
tinues in possession. The son marries and dies, 
and the father gets a conveyance from his 
youngest son. The eldest son’s wife shall have 


dower in. these lands. Bateman v. Bateman^ 
2 Yern. 436. 

Son already Advanced.] — YHiere there is no 
clear proof of a trust between father and son, 
the law will never imply a trust. If a son is 
married in his father’s lifetime, and by him 
fully advanced, there a purchase by a father 
in the name of a son ma)^' be a trust for the 
father ; but where the son is not advanced hut 
in part, it must be taken as an advancement for 
the son. Bedinyton v. Bedlngton, 3 Bidgw. 
176. 

The presumption that a voluntary transfer 
by a father into a son’s name is a gift, is 
independent of any consideration of the son’s 
need of advancement, or of the relative means 
of the father and son ; and the circumstance 
that the father is very old, and the transfer is 
made from his name by the son acting under 
a power of attorney, does not tend to rebut the 
ordinary presumption. Ilepivorth v. Ilep'wortli,^ 
40 L. J.; Ch. Ill ; L, Pt. 11 Eq. 10 ; 23 L. T. 388 ; 
19 W. E. 46. 

A grandfather settled 1,000?. on each of his 
granddaughters, the children of his only son, 
and afterwards he transferred all the property 
which he possessed into the name of his son. 
He died at the age of ninety-four, having resided 
the last ten years with his son, a man of con- 
siderable property : — Field, that the transfer to 
the son operated as an absolute gift to him. , 

Younger Son — Joint Tenants.] — A purchase- 
made ill the name of a younger son, the heir 
cannot maintain it a trust for the father. Stile- 
man V. Ashdown, 2 Atk. 480, 

When a fiitlier takes an estate in it to himself 
for life, with remainder to his son in fee, as the 
fatlier has the profits for life he is liable to the 
creditors. Ih. 

In the judgment of Lord Hardwicke, cases have 
U’one full far enoudi in favour of advancements-. 
Jk 

Purchase in the son's name, though the posses- 
sion continued in the father, has been held in 
advancement of the son, because the father is 
then atu ral guardian d uring m inority . 1 h. 

iTirchase in the names of father and son, as*-, 
joint tenants, is no advancement to the son ; for, 
till a division, the father has possession of the 
whole, and even after it a moiety, besides the- 
chance of the other moiety by survivorship. Ih, 

Possession by Father.] — A father purchases 
lauds in his son’s name, then eighteen years of 
age ; the father continued in possession till his 
death. This shall be an advancement for the 
son. Taglor v. Taylor, 1 Atk. 386. 

Purchase in Name of Trustee.] — Father 
buys an estate in the name of his younger son 
and of a trustee ; it shall be taken as an advance- 
ment. 8o, though a reversion be settled on the 
younger son expectant on the mother’s death., 
Lamplnylh v. Lamplngh, 1 P. Wins. 111. 

Deed Executed by Son.] — A deed of convey- 
ance by a father to a son was executed by both 
I father and sou, hut was kept by the father, ami 
found among his papers when he died. It was- 
registered by him nine months after its date, he 
being an attorney. The father received the 
profits of the estate and made new leases, to 
which the son assented. The son occasionally 
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received money from tenants, which the father 
allowed credit for : — Held, that the deed being 
originally an advancement, none of these cir- 
cumstances affected the son’s title. Alleyne v. 
Alley ne, 8 Ir. Eq. R. 493 ; 2 Jo. & Lat. 544. 

Practice — Petition.] — Lands bought by a father 
in the name of a son held not to amount to an 
advancement ; but the Lord Chancellor declined 
to make an order to that effect on the petition 
of the father, though founded on the certificate 
of the master under s. 38 of the Trustee Act, 
1850. Collinson v. CoUmsoti^ 3 De G. M. & G. 
409. 

Voting Qualification.]— A conveyance of pro- 
perty by a father to his son to give him a 
qualification to vote is not invalid, but is a 
bounty. 3I(iy v. 2U}iy, 33 Beav. 81. 

A voluntary conveyance, for conferring a 
qualification under the Bedford Level Act, by a 
father in favour of his son, was executed and 
registered, but never communicated to the son, 
who died. The legal estate was outstanding 
in a mortgagee : — Held, that the father wms en- 
titled to have the property comprised in the deed 
conveyed to him. Ch ilders v. Ch ilders^ I He G. 
& J. 482 ; 26 L. J., Ch. 743 ; 3 Jur. (N.S.) 1277 : 
5 W. R. 793. 

Out of Settlement Funds.] — Where A. in- 
vested some of the funds, subject to the trusts 
of his settlement, in the purchase of real estate, 
and added some money of his own : — Held, that 
it was an advancement to the parties entitled 
under the settlement. Ouseley y. Anstruther, 
10 Beav. 461. 

Lease by Lord of Manor.] — Lord of manor 
(his tenants refusing to renew) makes a lease of 
the premises to his daughter for ninety-nine 
years, and afterwards sells the manor to J., who 
has notice of the lease, but has security that the 
daughter when at age should surrender. Daughter 
decreed to have the benefit of the lease. Jetmhigs 
V. Sellecli, 1 Vern. 467. 

Copyholds.] — Where a father and two sons, 

A. and B., w’^ere successive lives in a copyhold, 
wherein, by custom, person first named might 
dispose of the whole interest, and upon marriage 
of A., it was agreed that the father should have 
power to appoint, during life of A., and -widow- 
hood of his intended wife ; father having after- 
wards obtained a new grant for lives of C., a 
third son, and A. and B., by will made after 
death of C., in which no mention is made of 
copyhold, gives residue of his personal estate to 

B. : — Held, that B. was not thereby entitled to 
copyhold. Biimholl v. JRimiboU, 2 Eden, 15. 

Copyhold granted to A., and B. his wife, and 

C. his younger son, to take in succession for their 
lives, and the life of the survivors ; the purchase- 
money was all paid by A. ; C. is not a trustee of 
his life interest for A., but takes it beneficially 
as an advancement from his father. Dyer v. 
Dyer, 2 Cox, 92 ; 2 R. R. 14. 

One seised of a copyhold for the joint lives of 
himself and his brother afterwards surrenders 
it, and takes a new grant for the joint lives of 
hiinseff, the brother, and one of the surrenderor’s 
sons : — Held, that the latter, who survived, was 
entitled to the copyhold as an advancement. 
Sheats Y. Skeats, 2 Y. & C. C. C. 9; 12 L. J., 
Ch. 22; 6 Jur. 942. 

A father purchased a copyhold, and was 


admitted thereto to hold during the lives of his 
children, A., B. and C. successively. B., after 
the death of the father and of A., got admitted : 
— Held, that by the form of the grant, the father- 
had made an advancement to his sons, who were 
therefore entitled beneficiallv. Jeans v. Cooke., 
24 Beav. 513 ; 27 L. J., Oh. 202 ; 4 Jur. (n.s.) 57 ; 
6 W. R. 175. 

W., tenant by copy of court roll for his lifOy 
took, according to the custom, a grant of the 
reversion to C. and D., his sons, for the term of 
their lives, in trust for W., “as sole purchaser” : 
— Held, that 0. and D. wmre trustees of the 
reversion for W. JCeats v. Hewer, 10 Jur. (N.s.) 
1040 ; 11 L. T. 209 ; 13 W. R. 34. 

Entireties.] — A. purchases copyhold 

estate, and takes the surrender to himself and 
his wfife and daughter, and their heirs ; the 
husband and wife (as one person) take a moiety 
by entireties, and the daughter the other moiety 
the husband mortgages it and dies ; void for the- 
whole, and no relief in equity. Back v. Andrew,, 
2 Yern. 120 ; Pre. Ch. 1. 

Surrender to Use of Will.] — Tenant 

in possession procured a grant of the copj^hold 
to son in remainder, and at same time surrendered 
it to use of his will : — Held, not an advancement,, 
and son trustee onlv. Prankerd v. Prankerdy 
1 Sim. & S. 1 ; 24 iC R. 142. 

Consols.] — Consols invested by a father in the 
names of his two daughters : — Held, under the 
circumstances, to form part of his estate, and not 
to be an advancement to them. Bone v. Pollard., 
24 Beav. 283. 

Settlement.] — Consols were vested in the 

trustees of a marriage settlement. The husband, 
directed the bankers who received the dividends 
and paid them to him, to invest an additional sum. 
of 2,OOOZ. consols in the names of the same 
trustees, so that they might receive the dividends 
as before. The bankers paid the dividends of 
the aggregate fund to the husband during his 
life. No notice was given to the trustees of the 
fresh investment : — Held, that the 2,OOOZ. became 
subject to the trusts of the settlement, as an 
augmentation of the trust fund. Cmiels, In re,. 
41 L. J., Ch. 631 ; L. R. 14 Eq. 217 ; 26 L. T. 
863. 

Stock — No Trust Declared.] — A. directed his. 
agents to invest part of his balance in their 
hands in the purchase of stock, in the names of 
himself and his wife, in trust for his infant son. 
The agents made the purchase in the joint names, 
but without any trust expressed. A. allowed the. 
stock to remain -without any trust being declared, 
and received the dividends down to his decease : 
— Held, that the stock formed part of his assets.. 
Smith V. Warde, 15 Sim. 56 ; 15 L. J., Ch. 105 ; 
9 Jur. 981. 

Dividends Paid to Son.] — A father trans- 
ferred a sum of stock from his own name into- 
the joint names of his son and of their banker,, 
to receive their dividends ; and he told the 
banker to carry the dividends to the son’s ac- 
count : — Held, first, that the son was entitled tO' 
the stock absolutely; secondly, that a codicil to- 
the father’s will, executed kter the transfer,, 
could not be read to qualify or explain the effect 
of the transaction, Crahb v. Crahh, l Myl. & K* 
511 ; 3L. J., Oh.181. 
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. Bmdeads deceived by Father. ]~Piir- 1 and A. procures his father to give her a bond for 
chase of stock by father in the name of the son, | the amount, payable at a month after his death, 
the father continuing to receive the dividends I A. pays his sister interest during his father’s life- 
under a power from the son -Held, after his I time :-Held, a debt on the estate of the father, 


death to be an advancement. Sidmmtli v. S\d- 
2 Beav. 44:7 ; 9 L. J., Ch. 282. | 

I 

Shares—Calls Paid by Father.]— A father | 
having purchased shares, some in his own name, ; 
■csoine in the name of his son, and having for some 
years paid the calls upon them : — Held, that it 
"was a trust for the father. Scawiiix, Scawui, 1 
Y. & C. G. C. 05, 

Director’s Qualification.] — A father made 

his eldest son, who was living near him, and was 
married, a liberal annual allowance. He also 
took shares in three companies in his son’s name, 
the nuniber of shares being more than sufficient > 
for a dii’cctor's qualification. Tim son hecame a 
elircctor of these companies, and received the foes 
.as directrir, but voluntarily transmitted the divi- 
dend warrants on the shares to the father. On 
the i’ailier s death the three lots of shares were 
found ill envi'lujms, two of the envelopes bearing 
the words belonging to me” : — Held, tliat the 
diart's were taken in the son's name merely for 
the pui’iMtse of qualifying him as a ilirectm- ; that 
die |ire‘^uruptii»ii of advancement was rebuttefl: 
.and that tlie s<m held the shares as trustee, 
/o/ec/q Jit re, (rooch v. GuurJt, (>2 L. T. 384. 

Purchase in Trustees’ Names— 13 Eliz. c. 5.]— 
An investment of money in the piuvhase r)f stock, 
in the names of trustees, iqion tru.>t for the 
eliildren of the settlor, lie not liaving at the time 
-.-ntlicient property, besiiles the money so invented, 
to ])ay his delits. is void under the 13 Elix,. c. 5, 
becatiseby the 1 A 2 Viet, c, lit), s. 12, tlieetfect 
of such a st;ttlcment would lie to delay, hinder, or 
def rauil the civtlilors of tlie settlor. Jiarmrl' v. 
M'CuIhuJ, 3 K. k .1. no ; 2{; L, J., Gli. 10.5 ; 3 
•J ur. (K.S.) 180 ; 5 AV. IL 38. 

1 Jac. 1, c. 15, s. 5.1 — Stock purchased 

by father, afterwanls a baiikriqit, in name of his 
i?, on. an infant, and a trustee is within the mis- 
chief of 1 Jac. 1, c. 15, s. 5. JJroLcn v. JJcllaria, 
.5 Hadd. 53. 

Insurance on Son’s Life.] — A father effected a 
policy in the name and on the life of liis son, in 
which he had no insurable interest. The son died 
intestate and the father took out administration, 
.and the insurance company paid the money 
assured by the policy to him : — Hold, that as 
between tlie father and the. estate of the son, the 
father was entitled to retain the money for his 
own benefit, WoHlilngUm v. 45 L. J., 

Ch. 259 ; 1 Ch. H. 419 ; 33 L. T. 828 ; 24 W. K. 
■521.' 

Cheque.] — A, father placed a cheque for 9007. 
in the hands of his infant son, and said, “ I give 
this to baby ; it is for himself, and 1 am going to 
put it away f(;r him, and will give him a great 
•deal more along with it.” Ho then locked up 
th(? cheque, and died a few days afterwards : — 
Hckl, that there was neither a perfect gif t to, nor 
a valid declaration of trust in favour of, the 
Infant. Jones v. Loc% 11 Jur. (n.s.) 913 ; 14 
W. E. 140. 

5^" Advance by Sister— Bond by Father.] — On 
theimarriage of A., his sister advances him 6007., 


not to be indemnified by A. Hill v. Ballard., 1 
Yes. Sen. 77. 

Payment of Son’s Debts — “ Advancement by 
; Portion.”] — A gift was made by a father to enable 
the son to pa^- a debt : — Held, on the death of 
the father intestate to be an “ advnncement by 
portion of the son, within s. 5 of the Statute of 
Distributions. The opinion expressed by Jessel, 
M.E., ill Taylor v. Taylor (L. E. 20 Eq. 155), 
dissented from. Blooltletj, In BJorhhy v. 
Blocldey, 54 L. J., Ch. 722 ; 29 Ch. D. 250*; 33 
VY. E. 777. 

Loan to Stock Farm — Interest.] — A father 
borrowed and advanced to his son 20U7., to enable 
him to stock a farm. The father subsequently 
paid oh the lender without taking any ackiiow- 
ledguieiit from the son, except that he received 
interest from him for some years Held, that 
thei’C was a debt due from the son to the father. 

I Manes v. Sherwln. 33 AV. E. 927. 

Contract by Son — Payment by joint and 
several Notes of Father and Son.] — AY. enteretl 
into an agreement with C. to purchase a business, 
}>art to be })ai(l in casli ami the balance to be 
secured by joint and several ]')romissory notes of 
AV. and his father. By his will the father divided 
liis I’e.dduary estate into fifths, to be hold upon 
trust for hi.s five children, but AAk’s share was 
setihjd, and the testator declared that before any 
of Ids sous sliould pai‘ticip)nte umler the trusts of 
ti)e will they should rci>ay all sums advance'! by 
liiin in his lifetime ; but if tliey should be unable 
to repay such advances, they should be treated 
I as part of tlioir shares. AV. had no means of 
j his own. Tiie casli payment and the amount 
j due on tlie first promissory note were paid 
I by the fatiier in his lifetime. After the 
I fatijer's death AV. assigned all his jiroperty for 
j the benefit, of his creditors, who released him 
I from liis debts saving their rights against 
sureties. C. pn'ovedi under tlie deed for the 
balance of the purehase-inone}', and lie recovered 
the residue from the father’s estate : — Held, 
first, that all the sums paid by the father or his 
executors wei'c debts due froin AA^. to the father's 
estate. Secondly, tliat the Mims recovered from 
the father's estate after his death were not 
within the clause in the will relating to advances, 
but that the sums paid hy the father in his life- 
time were and ought to be set oif against the 
corpus of AA'.'s share. Thirdly, that as to the 
former sums, the executors might elect whether 
they would recover against AY. upon the agree- 
ment for indemnity arising out of the contract of 
suretyship, in which case they might retain AY.’s 
life interest in his share in satisfaction, or 
whether they would stand in the place of C. ; 
but that in the latter event tlie release given by 
C. to W. would be effective as between the 
Gxeeutors and AY. IVhifehonse, 1% re, White- 
house V. Bdwards, 57 L. J., Oh. 161 ; 37 Ch. D 
; 683 ; 57 L. T. 761 ; 36 W. E. 181. 

Illegitimate Child.]— Deputation procured by 
father for a natural son, on security of his estate, 
held to be for son’s own benefit. Beehford v. 
Beehford, Loff't, 490. 

A person transferred consols and stock into 
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the names of his illegitimate clangliter and her j 
husband, and their two eldest children, and by I 
parol declarations, declared the investment to be 
for tire benefit of all his daughter’s children 
who should attain twenty-one. He afterwards 
transferred long annuities into his own name, 
jointly with the names of Ins illegitimate 
daughter and her two eldest cliildren, and made 
a parol declaration that he did not intend to 
part with the control over this stock, and he 
disposed of it by a codicil to his will : — Held, 
after the death of the two eldest children under 
twenty-one, that two surviving children wlio 
had attained twenty-one were entitled to the 
consols and stock, and that the long annuities 
passed hy the testator’s codicil. IQlp'ni v. 
Julphi, 1 M}'!. & K. 520. 

By Mother — Person in loco parentis — Pre- 
sumption.] — A son (the defendant) liad joined 
as surehY with the intestate (liis mother) for 
loans for her own |;)ur[)Oses, and lie claimed as 
administrator to retain out of tlie Uissets a sum 
sufficient to repay tliese loans with interest. He 
had, not repaid them, althougdi he was ])erson- 
ally liable to do so. The defendant was engaged 
in farming, and the intestate made him small 
advances to assist Ivim, in his Inisincss, or for his 
maintenance, 'rhe intestate took no acknowledg- 
ment for these moneys. The chief clerk allowed 
the defendant’s claim, but disallowed the set-otf 
claimed by the plaintiifs (creditors of the intes- 
tate) : — Held, that the moneys advaiiced to the 
defendant liy tlie intestate (who was in loco 
parentis at the time) to provide for his necessities, 
were presumably gifts to liim, and accorrlingly 
the plaintiff’s set-oif could not be allowed. 
Onne^ In /*<??, Uvan^ v. Jl/xivdl, 50 L. T. 51. 

An investment of stock by a mother in the 
joint names of herself and of a child, is an 
advancement of tlie child. Ifitcan.be shown 
from the relationsliip between the jiarties that 
the purpose of the transaction was to benefit tlie 
child, it is immaterial wlietlier the person is the 
father or the motlier, or even someone standing 
in loco parentis. Sit if re x. IlnqUci^. H7 L. J., Ch. 
401 ; L. E. 5 Eq. 376 ; 18 L. T. 347 : 16 -W. E. 
■662. 

— - Son Acting as Solicitor.] — A son acting as 
his niotlier's solicitor, witli tier consent, lent 
2,500Z. beloTigingto her, upon a bond conditioned 
■for payment to himself absolutely of the amount 
thereby secured, without any declaration of 
trust, except a memorandum whereby the sou 
acknowledged that lie held 2,500Z., and under- 
took to pay the interest thereof to his mother 
during life. Tlie son died in liis mother’s life- 
time : — Held, that the relation of solicitor and 
client subsisting between the son and mother 
excluded tlie ordinary presumption in favour of 
a gift, and tlii’ew the burden of proof upon tlie 
executors ; and the court declared the son’s 
•executors to be merely trustees for tlie mother. 
Oanrett v. 2 De Cb & Sm. 244. 

Rule in Equity.] — Tlicre is no obligation 

in cijui ty on a mother to make a provision for 
her child, as in the case of a father; and there- 
fore, when a- motlicr makes a purchase in the 
name of her child, or in the joint names of herself 
and her child, that docs not of itself afford the 
. jiresiiniptioii of advancement. A sum of money 
borrowed by a widowed mother for her son’s 
benefit : — Held, upon the evidence, to be a loan 


from the mother to the son. The doctrine of 
presumption of advancement explained. Bemiet 

V. Beimet, 10 Ch. D. 474; 40 L. T. 378 ; 27 

W. E. 573. 

S. transferred stock into the names of her 
three infant children jointly with her own, 
solety to prevent another jiarty obtaining the 
same. The court declared that the children 
were trustees jointly with her, and that she was 
absolutely entitled to the funtl. Stom x. St-one^ 

3 Jur. (N.s.) 708. 

A lad^q living apart from her husband, pur- 
chased out of her separate estate stock in the 
names of her son ami daughter. The lady died. 
The son became lunatic. The daughter petitioned 
for a transfer of the stock to her as executrix. 
Tlie court ordered the transfer without requiring 
a bill to be filed, De Vixme, In re, 33 .L. J., 
Ch. 332 : II L. T. 666 ; 12 W. E. 140 -L. JJ. 

Semble, the doctrine tViat a purchase in the 
name of a child will, in the absence of evidence 
to the contrary, be presumed to be an advance- 
ment, does not apply where the purchase is made 
by a mother. Ib, 

Godmother — Intention to Benefit.] — The plain- 
titf, a widow, transferred consols into the joint 
names of herself and the defendant, her godson, 
with the express intention that the defemlant in 
the event of surviving should liave the consols 
for Ills own benefit, but that she should have the 
dividends during her life. The first notice the 
defendant had of the transaction was a letter 
from the plairititf’s solicitors, claiming to liave 
the fund re-ti’ansfcrrcd to tlic plaintifl: ; — Held, 
that the legal title of tlie defendant as a joint 
tenant of tlie stock was com|)lete. A ti*ansfer of 
property to a person witlioiit his knowledge, if 
made in jiropcr form, vests the property in him 
at once, subject to Ids right to repudiate when 
informed of the transfer. Stand }/tq x. Jitarri/nj, 
55 L. J.. Ch. 218 ; 31 Ch. H. 282 ; 54 L. T. VA ; 
34 W. E. 204— C. A. 

Held, further, that the plaintiff could not 
claim a re-transfer on equitable grounds, as she 
did not intend to make the defendant a trustee 
for her except as to the dividends. Ih, 

Grandfather.]— rlf a grandfather takes a bond 
in the name of his grandchildren, their father . 
being dead, this shall be deemed an ad vaTicement, 
for % the death of their father the grand- 
children are under the immediate care of the 
grandfather. Ehrand v. iJaneer, 2 Ch. Oa. 26. 

Grandmotlier buys an annuity in the gi'and- 
child’s name ; child’s father gives the grand- 
mother a bond to repay the sum if the child dies 
before the grandmotlier, who receives the income 
and keeps tiie tally ; the grandchild making no 
claim ; this no trust for the grandchild. Zlot/d 
; V. Head, 1 P. Wins. 607. 

. ■ 

3. By Persons in Loco Parentis. 

Presumption.]— Son-in-Law. — The delivery of 
money by a person to another to whom the former 
has placed himself in loco parentis is presumed 
to be a gift, and the burden of proof lies upon 
any party who contends that it is a loan. Co,r v. 
Bennett, IS W. E. 5Ul. 

T. encouraged B., who was engaged to he 
married to T.’s daughter, to leave his place, and 
. made liim an allowance. T. handed over to B. 

5,000L for the purpose of purchasing a share in a 
business and entering a partnership, wfiiich B. 
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accn^rdiiigly did that T. had placed him- ' 4 .^ Evidexce of Iktentiox. 

self ill loco parentis to B. ; and the 5 OOOL held 

accordhidy to be a gift. IV. , Person to Beneat.]- i he will not act on 

^ ^ o [ the imsupported testimony ot a. person in his GWII 

Adopted CMld.]-— Where the plaintiff invested favour. JJincn v: Mlh, 35 Beav. 578. 
money in tlie name of his wife's nephew, whom 

they had adopted as their child: — Held, to he iEeceipt of Bent.] — A purchase ot property hy 
intended for Iris advancement. Currant wJago, a father in the name of a son raises, prima facie, 

1 Coll. 0. C. 261 ; 8 Jin*. 610. a presumption in favour of an advancement, but 

this may be rebutted by evidence of acts of 
Niece.]-— A purchase of stock by an aunt in the ownership of the father. 42 

name of a niece held to be for the benefit of the L. J,, Ch. 230 ; L. R. 15 Eq. 55 ; 27 L. T. 441 ; 
latter, the evidence showing that such was 21 W. R. 520, 

her intention. lieeclierx. Major, 13 W. R. 1054. When the father allowed a tenant to retain 

occupation at an increased rent without consnlt- 
Nephow — Unpaid Purchase-money.] — Where ! ing his son, and during his life received the rent, 
a testator (who had adopted his nephew) con- i and paid the outgoings : — Held, that this re- 
tracted for the purchase of a w'arehouse for him, butted the presumption of an advancement. II).. 
paid part of the purchase-money, caused his Evidence of an intention to reserve succes* 
nephew’s name to be inserted in the agreement, sive life interests to the father and mother, is. 
and induced him to sign the agreement, on his a distinct indication that no advancement is. 
re[>rehentntion that the purchase was for his intended. Ih. 
nephew’s benetit, and died leaving the balance 

of the purchase-money unpaid, the court directed Will not Evidence.]-— In a question of a 
it to be paid out of tlic assets. Sliidwore v. Brad father’s intention in purchasing in the name of: a 
ford. L. R. S Eq. 134; 21 L. T. 231; 17 W. R. chihl, his will is not evidence. SJu’afs y. SkeaU‘,, 

lO.hh ■ 2 Y. A C. C. 0. 3; 12 L. J., Ch. 22 ; 6 Jiir.. 

342. 

Brother — Shares,] — Railway shares were! 

bought by A., in the name of his younger brother, Transfer under Misapprehension.] — The trans- 
in regard to whom A. stood in loeo parentis, and for (by a father) of stock into tlie joint names of 
to wiioni A. gave on some occasions the dividends : himself and liis child, is presumed to be an 
— Hehl, no a(lvancement, there being no evidence advancement; but this pTesnm|)tion may be^ 
of a present intention to benefit. Forrrxf v. i’el)uttetl by the evidence of tlie transferor, that 

Forrrd, 34 L. J., Ch. 42S ; 11 Jur. (N.S.)317: no trust was intended, but that the transfer was 

11 L. T. 763 ; 13 W. R. 3S0. made under a misapprehension of its legal ctfect., 

I Beroy Drroy, 3 Sm. A G. 403 : 26 L. J., Ch. 
Grandchild.] — A testatrix, both before and i 290 ; 3 Jur. (N.S.) 73 ; 15 W. R. 222. 
after she made her will, purchased stock in the; 

names of herself and the son of her <lavighter-in- i Contemporaneous Acts.] — The evidence to 
law. By her will she gave the residue of tier | rebut the presum|)t!on in tlie case of a purchase 
estate to the daughtcr-iii-law for life, and after ; by a father in tlie name of a child, ought to be 
her death to tlie son and tlie daughter of the | <listiiict and contemporaneous. Jeam v. Cooh,. 
daughter-in-law: — Held, that the stock was a ; 24 Beav. 513; 27 L. J., Ch. 202; 4 Jur. (N.S.j- 
gift to the son of tlie dauediter-in-law. Fon^hr^ 57 ; 6 W. R. 175. 

PamuY 44 L. J., Ch. 867 ; L. R. 10 Cli. 343 ; 

32 L. T. 545 ; 23 W. R. 538. Parol Evidence.] — When a father piir- 

Held, that tlic testatrix had not placed herself chases in the name of his child, his declarations, 
in loco jmrcMitis to the son of her daughter-in-law of intention contemporaiieoiis with the trans- 
or to the other residuary legatee, and that botli action itself are alone admissible to prove a trust. 
the.se facts would have to be jiroved to make the v. Willlanrs, 32 Beav. 370. 

gift an ademption of the reshluary bequest. Ih. Parol evidence is admissible to prove that 

lands were purchased by a fatlier in the name- 
Son-in-Law.] — Stock was transferred by a lady of liis child, not as an advancement, but as a 
into the names of henself, her daughter, and her trustee. Ih. 

daughter’s husband ; the dividends were received A father purchased stock in his son’s name, and 


Coutemporaueous Acts.] — The evidence to 


gift an ademption of the residuary bequest. Ih. 

Sou-in-Law.] — Stock was transferred by a lady 
into the names of herself, her daughter, and her 
daughter’s husband ; the dividends were received 


by the son-in-law and paid over to the transferor the latter gave him a power of attorney to receive 
during her life. The daughter pre-ileceased her the dividends, which he did during his life 
mother, and the son-in-law survived her ; — Held, Held, to be an advancement to the son, there: 
tiiat the son-in-law was entitled to the stock, being no evidence of contemporaneous acts ; in 
Bat 0 n 0 Y. Salter, J., Oh. 760; L. R. 10 such cases contemporaneous acts and declara- 
Ch. 431 ; 33 L. T. 4 ; 23 W. E. 816. tions nre admissible but not subsequent acts,. 

though any such by the son may be so. Sid- 
Illegitimate Grandson— Copyholds.] — Where, mouth v. Sidmouth^ 2 Beav. 447*; 9 L. J., Ch. 
by the custom of a manor, copyholds were hehl 282. 

for lives successively, the legal tenancy being in A father, having purchased in the names of 
the cestui que vie, the insertion, by the beneficial his sons a copyhohl estate, which he afterwardvS 
owner of such copyholds, of the name of an demised by licence, the sons take as an advance- 
illegitimate grandchild to whom he had placed ment. To** repel the presumption of advance- 
himself in loco parentis, as cestui que vie, is not ment, evidence of the father’s intention must bn 
sufficient to raise a presumption that such copy- contemporaneous with the purchase. 3Iurle,<i,^ v. 
holds were given by way of advancement. Franhlln, 1 Swanst. 13 ; 18 R. R. 3. 

Iiic)ier V. Bit mac, 2 H. & M. 51.5 ; 34 L. J., Ch. Parol evidence is admissible on the part of an 
478 ; 12 Jur. (N.S.) 485 ; 13 W, R. 771. Se& advanced son, or his heir, to rebut a claim of 
eases, supra, col. 1410. trust, though improper against the legal opera- 
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tioii of a deed. Iledhir/ton v. Redim/ton^ 1-^ Eidgw. i 
182. iS. Taylor v. Taylor, 1. Atk. 387 ; | ! 
Laonpluyh v. Lunipluyh,! P. Wins. 111. | ' 

EvidoiiCve of declarations, coupled with acts, ': 
admitted in a question whether a purchase by a - 
father in his son’s name was intended to be ; 
advancement or not. Seawln v. Soaw/n, 1 Y. k 
C. C. C. 65. 

Parol evidence as to the intentions of a 
testator by the attorne}' wlio made the will also 
admitted on the same question. Jh, 

IToint Deposit—Bividends.l — A father who had 
government stock, transferred all exce])t a small 
portion into the joint names of himself and his 
son A. He also deposited moneys in a l^ank, in 
their joint names. Small purchases of stock in 
their joint names were made at intervals ; and 
the joint deposits were made at intervals, to the 
fatlier’s death. The father during Iris life recei ved 
all the dividends on the stock, and tlie interest on 
the deposit receipts. There was evidence tliat i 
the father, before his death, refused to allow his I 
son to meddle with the stock cei'tificates and ! 
deposit receipts ; evidence of testamentary in- 1 
tentions in favour of other children was also 1 
given : — Helil, tliat there was an advancement I 
for A. to the extent of the joint investments and ; 
deposits. Fox v. F.)x, 15 Ir. Cli. K. 89. | 

Stock.] — Transfer of stock of an intestate into 
the name of himself jointl}’ with tliat of another, 
accompanied witli proof of Ids having said in his 
lifetime that it was his intention to give tlie 
other the stock at his death, and that he liad 
transferred it for that purpose : — Held, to be 
sufficient proof of gift of such stoclc. George v. 
Howard, 7 Price, 646 ; 21 E. K. 775. 

Securities — Memorandum after Deposit.] — 

Foreign and colonial securities were deposited by 
a father, in the joint names of himself and 
daughter ; a memorandum was found among his 
papers, dated and signed by him fifteen months 
after the lodgment, directing the securities to be 
applied to a different purpose : — Held, not ad- 
missible in evidence to rebut the presumption of 
advancement. O'Brien v. Shell, Ir. R. 7 Eq. 
255. 

An advancement by a father to his child is a 
gift which cannot be altei’ed by subsequent 
declarations of the father. Ih. 

Mortgage.] — D. advanced money on mortgage, 
which he took in the name of his son, A. The 
evidence showed that at the time D. said, if he 
did not alter his mind before his death, he might 
give the mortgage money to his son : — Held, that 
there was sufficient evidence to rebut the pre- 
sumption of advancement, and the court ordered 
A. to assign the raortgageto his father. Dimper 
V. Bumper, S Jiir. (N.S.) 503 ; 6 L. T. 315. 

Purchase before aud after Will.] — ^5?here a 
testatrix both before and after slie made her will, 
purchased stock in the names of herself and the 
son of her danghter-ln-law, and by her will gave 
the residue of her estate to her daughter-in-law 
for life, and after her death to the son and 
daughter of the daughter-in-law Held, that 
the evidence of the son and his wife was ad- 
missible, and that it was sufficient to rebut the 
presumption. Fowhehr y. Baseoe, 44 L, J., Oh. 
367 ; L. R. 10 Oh. 343 ; 32 L. T. 545 ; 23 W. E. 
538. 


After Death of a Pereou Beueffted.] — Money 
standing in the name of a married woman after 
her decease and that of her* husband, was claimed 
by her mother on affidavit and proof that the 
dividends had been received bj'' her with the 
assent of the tlaiighter and her husband : — Held, 
that the claim of the mother was established. 
Down V. Film, 35 Beav. 578. 

Application of Dividends,] — The dividends of 
stock purchased during coverture in the name of 
the wife by her husband, were by her applied for 
domestic expenses : — Held, that the presumption 
that the stock was a gift to the wife, was rebutted 
by the mode of dealing with the dividends. Iloyes 
V. Khider,dey, 2 Sm. k G. 195. 

Shares — Custody.] — Where sixty-four railway 
shares were purchased by A. in the name of his 
younger brother, and A. handed him the key of his 
strong box, and gave him all the sliares therein, 
and he took out fourteen : — Held, that there was 
a good gift of the fourteen. Forred v. Forred, 
34 L. J., Cl). 428; 11 Jtir. (X.S.) 317 ; 11 L. T. 
763 ; 13 W. R. 380. 

lease — Agreement to Purchase.] — 17. took a 
I lease in the name of his sister M, from 8, He 
subsequently agreed to ])urchase from S., and an 
agreement was entered into. Subsequently a 
new agreement between K. and S. was prepared, 
and in this N. substituted the name of M. for his 
own, and M. signed the agreement, as also did S. 
N. died intestate. The purchase was subsequently 
complcteil ; a conveyance was made to M., arid 
she, as administratrix of N., was allowed credit 
for the purchase-money out of the assets of N. : — 
Held, that there was no evidence to rebut a 
resulting trust; that M. was the agent of N., 
with a right to be indemnitied consistent with 
any beneficial interest belonging to her. JYlehol- 
wn V. Mulllyan, Ir. R. 3 Eq. 308 ; 17 W. R. 659. 

Held, also, that her representative capacity, 
reconciling the two agreements, excepted the 
case from the doctrine admitting evidence to 
rebut a resulting trust. Ih. 

Purchase of Farm and Stock.] — ^^Vfter a testator 
had made his will, giving his son a share in his 
residuary estate, he purchased for him farming 
stock, and placed him in a farm. The testator 
died, and the trustees of the will debited tlie son 
with a sum of money equal to the value of the 
farming stock : — Held, that on the authority of 
Grave v. SalUhury (^Earl) (3 Bro. C. C. 425), 
and JLlrk v. Eddowets (3 Hare, 509), the value of 
the farming stock must be deducted from the 
share of the son. Turner, In re, Timier v. 
Turner, 53 L. T. 379. 

5. Hotchpot Clause— Pkoviso foe Deduc- 
tion OP Advance. 

Part Advance.] — ^Where money is expressed to 
be given in part of a portion, though of small 
amount, yet it is an advancement, and must be 
brought into hotchpot. Morrk v. Burro^ighs, 1 
Atk. 403. 

Life and Eeversionary Interests.] — Life and re- 
versionary interests must be brought into hotchpo t 
under the usual hotchpot clause. Ealen^. Bradm, 
45 L. J., Oh. 51 ; 1 Ch. D. 217 ; 24 W. R. 184. 
And see 'WilUanmm v. Jeffreys, IS Jur. 1071. 
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1415 Advancement and Sati^^^ 1416 

Deed of G-ift— Sale.]“-A deed of gift by father must be deducted from the 1,500Z. Iluteliison v. 
to son, whereby the father purports to deprive Shelton^ 2 Macq. H. L. 492. 
himself of everything which he has, cannot be: 

sup\)orted as an advancement. Ilvffkes v. Semior, \ Mvance, how Deducted, ] — A testator, who had 
18 "W. R. 108. i lent money, to his son J., bequeathed his resi- 

A deed purporting to be a sale cannot be |qtiary estate to J. and his other children equally 
supported as an advancement. Ih, i pfe, with remainder over to their children, 

! and declared that neither of his children should 
Portion — Annuity.]— Husband by marriage | anything until they should have ac- 

settlement secures a portion for daughters ; there counted for any sum lent by him to them. The 
is one daughter ; the husband marries again ; testator afterwards agreed to accept a corn- 
leaves issue by the second wife, and dies in- position on his debt, which was not paid at his 
testate; if the daughter lives till the portion is death Held, that the son’s debt was not to be 
due, it is an advancement pro tanto, and must be deducted from liis children’s interest. Silvershle 
brought into hotchpot as to the other issue. Sllwr-^lde, 25 Beav. 840. 

EihrunU v. Freem/m, 2 P. Wms. 4B5. * convert and after death of wife to hold 

An annuity settled by a father upon a child, proceeds for his child or childi'eii living at 
to commence after the father’s death, is an time, and the issue then living of his child 
advancement pro tanto, and must be brought or children dying before that period, such objects 
into hotchpot. 442. ^ to take as tenants in common according to the 

A provision for a child by a father, though gtocks. His real estate was to be considered as 
contingent, yet when tlie contingency happens, converted from his death, and it was declared 


is an advancement pro tanto. Ib. any portion paid to a child in his lifetime 

. , should be brought into hotchpot. On the mar- 

Aunuity.]— By a deed of separation the hus- daughter before the will, the testator 

band covenanted to pay an anriiuty of 200Z. to covenanted to kand seised of a freehold bouse for 
his (laughters daring their respective lives. The ^Pc qied leaving issue Held, that the 

Imsliand survived his wife, and died intestate potdipot clause could not be extended to the 
H<‘1(1, that so much of the annuities as were of the testator’s cliildren, so that the value 
],aid during their fathers litetime were not . ^p^ deducted from the 

advancements; and _ that the value ot each Up.^,.c UKulaughter’s issue. IlewittY, Jar dine, 
annuity must be estimated as at the death or i p ; 2(> L. T. 546. 

the intestate, and the amount brought into j i- • ^ 


hotchpot. Hatfend v. MuitJ 47 L. J., Oh. 612 ; 
8 Ch. D. 186 ; 38 L. T. 629 ; 26 W. R. 701. 


W* R 7oi ** ’ Estate to be brought into Hotchpot.] — A 

father directed tliat in the division of his pro- 
vr. .; pcrtv all cstatG bekiu to one of his children 

beiincst 01 iCM- ir.fh ArtAv tUp win 


Under power to AdYance.]-Beqnest of resi- 

.lue to A. for life, with power thereoiit to advance into hotchpot. After the will 

her ron.aiula sift after A.’s death of the resi- hej>cqniesced ni the sale of tins estate aip the 
<lnetoA.’s children equally ;-Held, that the settlement ot the pooeo<ls :-Held, that the con- 
amount advanced to A.’s Eldest son was not ilitwn was not waive. , and that the estate m 


to be taken into account in tlie ultimate divi- 
sion. Ijrjohn V. Vpjobn, 15 Beav. 152. 

Power to Appoint— Unappointed Eund.] — A. 

' gave a fund to four persons in such shares, c^c., 
as B, should appoint, and in default equally. 
He directed tliat such persons should bring 
into hotchpot the amount of the advances lie 
might make in his life : — Held, that the 
hotchpot clause operated only on the un- 
appointed fund, if any. Brocldelmriit v. Flint, 
16 Beav. 100. 

Legacy — Share of Residue.] — A father directed 
his trustees to pay his son 3,0007. and to in- 
vest 28,0007. upon trusts for his children ulti- 
mately. The testator directed his residue to be 
. divided after the termination of a life estate 
amongst his children, and the will provided 
that any money advanced to his children and 
not rejiaid at his death should be set off 
against their sliarc of the residue. The testator’s 
son was indebted to him for advances in a 
, sum nearly e(jiial to his share of the residue 
Held, that the legacy to the son was not to be 
set off against liis debt, but was to be paid 
immediately. Smith v. Crabtree, 6 Gh. D. 591 ; 
25W.R. 824. 

A testator directed his trustees to secure 
.1,5007. to liis (laughter for life,, and to her 
children in fee : but with a. proviso that pay.i* 
ment in his lifetime should go in. satisfaction of 
, the gift. She received l;0007. from the testator, 
and pre-deceased him;— Held, that. the. 1,0007, 


' be brought into hotchpot. Mldd.Uton, v. Wind- 
I i2 L, J.. Ch. 555 ; L. R. 16 Eq. 212 ; 21 W. 
R. 822. 

Advance to carry on Business.] — A., by a 

settlement, gave to sop “ a like sum of 5,0()0Z., 
payable, &c., after my decease, from which v>ro- 
visioii shall be deducted auA^ sum that I may 
advance for him to enable him to carry on his 
business.” A. entered into a guarantee for 2,0007. 
for the firm of which his son Avas a partner. A. 
was compelled to pay that sum : — Held, that 
this Avas an advance to the son to enable him to 
carry on his business, and that the son could only 
claim the balance of the 5,0001. after deducting 
the sum thus advanced, lierry v. Morse, 1 H, 
L. Ca.s. 71. 

Advance not Completed at Death.] — A. be- 
queathed funds to a daughter, and declared, 
that in case he should make any advance to the 
husbands of his daughters, which should not 
have been repaid at his death, such advance 
must be brought into hotchpot : — Held, that 
money agreed to be paid for a business sold by 
the testator to a son-in-laAv, was not an advance- 
ment, the testator having died before the money 
was due. Aiister v. Powell, 1 He G. J. & S. 99 ; 
9 Jur. (KS.) 421 ; 8 L, T. 73. 

The proof of a debt, and receipt of a dividend 
by the testator, uncTer the bankruptcy of his son- 
in-law,, did not operate as an extinguishment of 
.the^debt. J7^, . . ; 

The debt, less the amount of the dividend, 
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was ail advance within the meaning of the 
danse. Ih. 

Mortgage Assigned by yatber.] — A., before 
the marriage of his son, stated in a letter to the 
father of the intended wife, “I will’give C. one- 
third of my bnsiness, and at my death he will 
have half the Imsiness and a cliildA share of 
what property I may be worth,” The father in 
his lifetime assigned a mortgage to the son, to 
take effect at the father’s death, with a power of 
revocation reserveil to the father, whicli he ,did 
not exercise. He also advanced other property 
to others of his children at different periods. 
By his will he left C. “ one shilling in full of all 
claims in reference to my property, having 
alread}" given to him what I, consider fair and 
reasonable;” he directed his debts to be paid, 
and divided his property among his widow ancl 
other children : — Held, that by the letter the 
father contracted a debt payable out of the 
assets which, he left at his death, but that tlie i 
son was bound to bring into account and give | 
credit for the value of the mortgage. Jieuy.s v. | 
Gilmore^ Ir. R. 8 Eq. 290 ; 22 W. R. 465. | 

Held, also, that the other children were not | 
bound to bring into account the advancements | 
made to them. Ih. \ 

Construction — Advance of Money during Life- 
time — Descent of Lands after Death.] — By a i 

settlement it was provided tliat if the husband i 
should, during liis life, advance or j)ay any | 
money for the advancement of any child of the i 
marriage, or in case any lands or tenements, i 
mone}^ goods, or chattels sliould descend or come | 
by or from liitn unto any such cliild, then such I 
moneys and chattels, and the value of such lands | 
should be accounted as part or in full of the i 
portion provided by the settlement : — Held, ! 
that the advances and payments shoiikl be | 
construed advances and payments made inter ! 
vivos, perfected in the lifetime of the husband ; | 
and that the lands, t^c., should be conti ned to mat- i 
ters not perfected until after his death ; that pro- : 
i)erty which during the coverture accrued to the | 
liusband and wife, and was settled upon them 
for their lives with remainder to their children, 
as they or the survivor of them should appoint, 
was not property to be accounted for, as part of 
their portion, by the children to whom it was 
appointed : that a leaseliold liouse assigned by 
the husband in his lifetime to one of the 
children for liis more comfortable maintenance, 
did not affect the share of such child ; and that 
an advance the husband in his lifetime to a 
daughter for the purpose of apprenticing her 
son — the share of such daughter having been 
settled with remainder to her children — did not 
affect the share of such daughter of the trust 
fund. Douglas Y. 7 Hare, BIS. 

Advances Before and After Will.]— -A. gave 
to three of his sons, T., J. and R., legacies of 
500?., and directed that neither of his sons to 
'whom he should have advanced any sums of 
money in his lifetime should be entitled to 
j'eceive his legacy without bringing such sums 
into Imtchpot. The residue he divided between 
his four s<ms, C., T., J. and P., ami his daughter. 
Tlie father had advanced to C., before the will, 
500^., 176/., and 58/., and to T., after the will, 
500/. and B80/. ; — Held, that the advances to C. 
should not be taken, into account, but that the 
sum of 500/. to T. was a satisfaction of his 


legacy, and the B80/. advanced after t he will 
must be deducted from his share of the residue. 
Peacock^ In re, Owen v. Peacoeli, L. R. 14 Eq. 
2B6 ; 27 L. T. 472. 

A husband gave the residue of his estate to 
trustees to pay the income of one moiety to his 
wife, and to divide, the otlier moiety equally 
among his children. Subsequently to his will, 
the testator advanced sums to children : — Held, 
that the widow was entitled to the income of a 
moiety of the actual residue only, but that the 
children must account for the sums advanced to 
them by the testator in his lifetime. Memertz- 
ha gen v. Walters, 41 L. J., Ch. 801 ; L. R. 7 Ch. 
670 ; 27 L. T. B26 ; 20 W. R. 918. 

When a testator, who, before his will, made 
advances to his sons, for some of which he took 
security, declared by his will, “ in case I shaU at 
any time during my life” advance any sum, the 
sums so advanced shall be brought into hotch- 
pot : — Held, that tlie words did not necessarily 
inqily futurity, and that the advances made 
before the will must be accounted for. Davies v, 
Atkinson, 23 L. T. 41 ; IS W. R. 1016. 

Gift.] — Upon the marriage of one of his 
daughters the testator said that be would buy 
his son-in-law's snuff-box, and at t he .same time 
gave him with one hand 1,000/. in banknotes, 
and with the other hand took the snuif-box. He 
afterwards made Ids will, by which he gave each 
of his daughters, for her separate use, 1,000/., 
but provi<.led that in case any of his (laughters 
should, during his life, have received, by way of 
mai-riage portion or advancement, 1,000/., sucli 
daughter shoult 1 not receive tlie legacy: — Held, 
that the daughter was entitled to the legacy, 
If Clare v, Daa:son, or Erans, 29 Beav. 422 ; 
30 L. J., Oil. 295 ; 7 Jur. (N.S.) 204 ; 3 L. T. 870 ; 

9 W. R. 428. 

Debt Due to Child.] — A father being indebted 
to the trustees of his daughter’s settlement upon 
a covenant contained in tlie settlement of his 
daughter, by will directed his estate, after pay- 
ment of debts, to be divided amongst hiscbiklren 
equally ; but if the net produce of his estate 
exceeded 40,000/., then his sons were to have 
one - twentieth part more than the daughter ; 
and he declared that the moneys due on the 
covenant should be taken in satisfaction pro 
tanto of the daughter’s share, and should be 
brought into hotchpot. It was found that, if 
the moneys due upon the covenant were not to 
be brought into account for the purpose of dis- 
tribution, but were to be treated as a debt, the 
estate would be under 40,000/, : — Held, that the 
moneys due upon the covenant must be brought 
into account, and that the sons were therefore 
entitled to one-twentieth more than the 
daughter. Fox Fox, 40 L. J., Ch. 182'*, 
L. K. 11 Eq. 142 ; 23 L. T. 584 ; 19 W. R. 151. 

Evidence of.] — A testator by will declared 
for the information of his trustees that the 
! amount or values expressed in his ledger and 
j entered on the twenty-tiivst page and signed by 
j him and dated, were the only advancements 
I either by way of gift or loan made by him to 
i his children. The twenty-first page of the 
! ledger ■was not admitted to probate. The sums 
I entered therein -were not in all instances the 
I true amounts received by the chikiren. ; — Held, 
; that the 'will must be read as if the entries in 
I the ledger were incorporated into it, and that 
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the entries were conclusive for the purposes of 
the will Qmhamptoii v. (rohig^ 24 AV. li. 017. 

A father gave his residuary estate upon trust 
for his two'^sons and four daughters ccpially, and 
declared that all sums ho had then advanced, or 
should thereafter a<lvance, to either of his 
children, which should ap])ear in any account in 
his handwriting, or which should be shown in 
any other manner, should be taken in full for or 
in part of his or her share in the trust estate. 
iSubsequeiitly to his will the testator advanced 
to one of his sons 1,5751, and to the other l,r)()0/. 
He afterwards M'rute letters to each of them 
stating that it was his intention to make a 
present to them of sums of (140/. and (>50/.. part 
of the 1,575/. and 1,500/. respectively, and re- 
quiring them to sold him promissory notes for 
the balance : — Held, that these letters were not 
admissible in evidence to vary the operation of 
the proviso contained in the will, and that the 
sums of and 050/. must be brought into 

account )>v the sons, v. 47 L. J., 

Oh. «7,S : Ch. L). 170 ; 27 h. 149. 

By a settleiucrit ou the marriage of a daughter 
4, (job/, was seciireil to her on her father's bond, | 
to ]>rodiice 200/. per annum, aial lie agreed to j 
allow 150/. per annum besides. In his account i 
hooks he for many years treated the 150/. per] 
annum a^ a debt, but for some few years preced- 
ing and uji to his death heeiitered it in his books 
as ail advance. By will he becpieathed a legacy 
to liis daughter and her husband and children, 
and declarcil tliat “inasmueh as lie iiad already 
advamted and might during his lifetime advance, 
for the use of Ins dangliter or lier husband, sums 
of money over and aliove what M'as secureil to 
her an<l them by tlieir marriage settlement, sneli 
advances with interest at 5 per cent, slioidd be 
retuine<l anti detlucted from the legacy ; ” and he 
directed that Ids “ books of actjoniit should be 
conclusive evidence of the acc<»unts and of the 
balances tlierein nientionetl to be due and owing 
to liiin.*' He hetpieatlied the I'esitlue of his ])ro- 
perty between four of his sons. By a codicil lie 
tlirectt'd liow the interest on the legacy was to lie 
paid, *• first deducting what had ali’cady been a<l- 
vaiiced — Held, thatthc 150/. per annum agreed 
to be jtaid to the testator's daughter was not an 
advance, and ought not to he deducfetl fiom the 
legacv. Jfnrffmirrs v. Pvnm nfjfotK H4 L. .1, Cli. 
liiJ TlU Jur. (X.S.) 8;-14 ; ]() L.' T. 857 : 12 A\l 11 
1047. 

Testator directed that ‘'all sums of money 
which J have already advanced or covenanted to 
})ay or may hereafter advance to my children as 
will appear in a statement in my handwriting, 
shall be brought into hotchpot.’" An iniattcsted 
document signed by the testator and enumerating 
the advances made to his cliildi’cn was found 
among his papers : — Held, that this was admis- 
sible as prima facie, but not as conclusive, evi- 
dence of the advances made. Whatelu v. Suooncr, 
3 K. i: J. 542. 

I*or Proviso for Deduction of Advances in Case 
.of Portions.] — B oetiox, 

(). IXTEEEST ON ADVANCES. 

Prom what Time.]— Interest at 4 per cent, 
directed to be computed on advancements made 
by a father to his children from the time when 
the father’s property was divisible amongst them. 
Andmws v. (jeovge^ 3 Bira. 393. 

A father gave ‘to several of his children real 


estates, and beciueathcd his residuary personal 
estate to all, with a direction that their portions 
should he equal, and to that end that those to 
whom he had given the real ('states should re- 
spectiv'ely take them on account of their shares 
at the estimated values mentioned in his will 
The executor absconded with the personal estate, 
but after many years a considerable })art was re- 
covered : — Held, that the amount recovered must 
be treated as consisting of a pi-incipal sum, with 
interest thereon at 4/. per cent, per annum from 
the testator’s death : that the devisees of the ]'eal 
estates must bring into account tlieir estimated 
vaiues as part of the principal ; and that, the 
shares of principal having been thus ascei'tained, 
the part apiiortioned as Interest must be divideil 
between them in pro[)ortion to those shares. 
Aclirogd Arlivogd, L. E. IS Eq. 318. 

Option to take Business — Accumula- 
tions.] — The testator directed that if his eldest son 
elected to take his business he should be debited 
with the estimated value thereof in the division 
of his residuary estate. He gave the I’esidue to 
trustees upon trust to convert. })ay annuities, and 
I accumulate the surplus income till his youngest 
j child attained twenty-one, when the funds were 
I to be divided between the children and the issue 
I of deceased children us tenants in common per 
stirpes. The trustees had powei’ to make ad- 
I vances to the childivn. such sums to be taken in 
part satisfaetimi of their shai’cs of the trust pre- 
I mises. The eldest son took the business, and the 
' second son received advances : — Held, that the 
I eldc'st son was not liable till the jieriod of distri- 
I hution to pay interest on the value of the busi- 
j ness. Held further (dissentiente Bigby. L.J.), 
j that the second son was not liable till the period 
! of distribution to pay interest on his advances, 
i I if n\ DdUiUpgei' y. J)(tUmfifn\ (io 

i L. .1., (ii. 201 ; riSia;] 1 Cii. 872 ; 78 L. T. {>71 ; 
44 ^V. 11 875— (I A. 

A father, after bequeathing a share of mixed 
I'csidne t(t one (4 his sons, stated that he had ad- 
vanced 2.5.‘o/. to the son, and directed liis- 
executors to deduct that sum from the share .* 

! — Held,t]iat the son was ehargoahle with interest 
I at 4/. per cent, on the sum from the death of his 
fatlier. Fahl v. Spich rd ^ 5 Cli. J.). 588. 

At what Bate.] — A testator gave-his residuary 
estate to trustees in ti'ust for sale, and to stand 
possessed of tlie pi'oeeeds in trust for his six chil- 
dren, nominatini, in e(|iial sliarcs, including two 
sons, F. aial J. : and’ after I'eeiting that he liad 
already advanced 4.0007. to F. and 500/. to J., he 
declai’ed tha.t neither of my said sons shall le en- 
titled to any pai‘t of my j-esidiiaiy estate without 
hriiigiiig the said sums of 4,000/." and 500/., with 
interest thei’eon at 5/. pei' eent.pc]' annum from 
the i-iiiies of advancing the same respectively, into 
hotchpot.” By a codicil the testator revoked the 
jirovision made by liis will in favour of his son 
J., thereby causing a lapse of J.’s one-sixth of 
the residue : — Held, that the codicil must be read 
as if it expressly declared a trust in the executors 
of the lapsed share of residue fur the wife and 
childi'en according to the statute of distributions : 
and accordingly that the hotchpot clause applied 
to the shares taken by the children under the 
codicil. Sfeicurt^ In /r, Stewart v. Stnrart^ 49 
L. J., Ch. 7(58 ; 15 Ch. I). 589 ; 48 L. T. 870. 
j The 4,000/. and 500/. advanced to F. and J. 
I respectively, together with interest at 5 per cent. 
! up to the testator’s death, and interest at 4 per 
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cent, on the ag.eTegnte aniount in each case from 
the death, were tiiei'cfore ordered to be brought 
into hotchpot in ascertaining their shares of resi- 
due, 1 h. 

1 x 1 the absence of any direction by a testator to 
the contrary, advancements to Ids children on 


Zfmus, 3 Hare, 310. 
29o ; 8 Jur. 682. 


And see S. O., ]3 L. J., Ch. 


Where Father retains Legacy due to Child.]-— 
The doctrine of satisfaction does not apply to a 
gift by a father to Ins xlanghter, when he Inul in 


account of their portions bear no interest up to j his hands, by permission of the executor, a legacy 
his death, but from his death they bear interest ' bequeathed to the daughter by tlie executor's 


at 4 per cent. Ib, 


Statute-barred Bebts.] — A liusband by will 
gave his property to his wife for life, ami after 
her death equality between his children, subject 
to a proviso tliat if, at tlie period of distribution, 

B. “ should be indebted to any of lier brothers or 
sisters in respect of advances made to her, his i Oh. 228. 
trustees should be emiiowered to deduct all or I 


testator. Acbesofi v. ZhJr. 2 Con. & L. 208 ; 
3 Dr. cS: War. 512. 

A legacy of 1.50?. given to the daughter of A., 
\vhich was paid A., and who after gave her 
1,000?. portion, settled a church lease on her, and 
maintained her ami her husbaml fourteen years, 
yet held no satisfaction. Chhilcj/ y. Pre. 


Assumption of Son’s Debt by Father.]— The 
assumption by a father of a debt due from his 
son to a partriersliip, in which the fatlier and the 
son were jiartners, was deemed an advancement 
I of a portion to a less amount, to which the son 
I would have been entitled npon tlie fatlier’s 
xleatli. Ansletj v. Bainhri(hjc^ 1 Kuss. i'c M. 6.57. 


any such debts or advances from her share.” 

B. had borrowed from one brother 100?., and liad 
borrowed other sums from another brother, 
is' early all these debts liad, before the time of 
distribution, Ixecome baricd by the statute 
Held, that the trustees weic authorised to deduct j 
from B.'s share all the debt^, thongli barred by I 
the statute, but that the intention of the testator i 
was to put advances by >)rorhers and sisters on i Father Administrator durante minor e eetate.] 
the same footing as advances by himself, and that | — A father, administrator, diirante minore xetate 
interest, therefore, ought itot to Ije deducted. | of his daugliter, who was executrix and the 
Podv V. PooIlu L. 11. 7 Ch. 17 ; 25 L. T. 770 ; 20 ; residuary legatee of her grandmother's estate, 
W. K. 135. I agreed, that wlien she married plaiiitiil; she 

• i should have 800/., whicli, in the settlement, was 

Where Life ectate given.] A testjitorgave his | called a jiortion. Lord Hardwicke dii'ccted that 
residuary estate to his widow for life, with I'e- : father's representative should aecoimt for 

maimler to his children, equally, with a jxroviso : personal estate us to the 800?. only, and 

for lu’inging into hotchpot all sums iidvanced to : interest at 4?. ]>er cent, from the marriage, 
any of them <liiring his lifetime. Tlie testator ! y. Ih-iant 2 Atk. 521. 

made advances to some of Ids cliildren Held, ’ ’ 

that the ailvauced chihlren must bring their ail- ; ])ebt by Brother to Sister.]— A. being in- 
vances into hotcliiiot, with interest at 4 per cent. ; debted, as his fathei’'s executor, to tlie trustees of 
peranimm np t.i the distributkm of the estate pi,. sister’s marriaue settlement, settled on her 


such interest to be eonqaited from the death of 
the widow. llee.s. In, re.llfes v. X'emv/c, 50 L. J.. 
Ch. 328 ; 17 Ch. 1). 701 ; 44 L. T. 241 : 211 W. U. 
301. A.nd see Jliltiin v. Hilton, L. II. 14 Eq. 
468. infra, col. 1420, 


and her children a sum to a larger amount : — 
Held, that this was not a satisfaction of the debt. 
Drrwr v. Plfh/ood, 2 Sim. A S. 424 ; 4 L. J. (O.S.) 
Ch. 33. 


Satisfaction of Debt to Child by 
Advance Inter Vivos. 


, 8. Belease or Bequest of Debt due from 
Child to Parent. 


Marriage Portion — Legacy due to Child.] — 

Father having to jiay a legacy to his daughter, 
gives her a greater sum on marriage, and no 
clemand of the legacy, though knowledge of it. 
This held a satisfaction, and tlie husband not 
entitled. Seed v. Bradford., 1 Yes sen. 501. 

Implied satisfaction of a debt from a father to 
his child by a marriage portion of a greater 
amount. Chorr v. Farrant, 18 Ves. 8. 


Knowledge of Bebt not ISlecessary.] — A 

provision by a. father, on the marriage of his 
daughter, of a greater sum than he owes her, is 
in general to be deemed a payment of the debt, 
and it is not necessary that there should be an 
express sti[)nlation to tliat etfeet, or to show that 
the husband knew of the debt, ///xyc-s* v. Garteii, 
2 Jo. A Lat. 2()8 : 8 Ir. Kq. U. IIO. 

Where a fund in trust for tlie father for life, 
remainder to his son and daughter, was sold out by 
the father, who. on the marriage of the daughter, 
settled funds of mneli larger amount on her: — 
Held, to be presumed in .satisfaction of her in- 


Person in loco parentis.] — The court will hold 
a debtor liberated from liis obligation to pay a 
tlebt wliich once existed, and from wliicli lie has 
not been discharged b}’’ any testamentary iiistrii- 
ment, where the tiunsaction supposed to create 
the debt or obligation is rather in the nature of 
an advancement b}’' one in loco parentis, or is 
part of a familv arrangement. Peam v. Ilalm., 
a Hare, 151 ; 17 Jur, 1091. 


What amounts to.] — 4,500?. was advanced by 

A. , a widow, to her son B., but no security or 
aclvDOwledgmeut was executed by B. Ho interest 
was tlirectly paid, but an allowance covenanted 
to be pai<l to B. by A. was set oif against the in- 
terest, whicli, at 4 pei* cent., came to the same 
amount. A. made a codicil, containing a declar- 
ation that tlie 4,500?. was due and owing from 

B. , and that his aiipointmeiit as executor was not 
to have the effect of cancelling tlie debt. A 
further codicil was made, i evoking tlie appoint- 
ment of B. as executor, but coulirming the will 
and codicils in all other respects. Bubsetiuently 
A. wrote to B. as follows : You irmst know 


terest, and'tiiat such presumption was not i when I gave you the money I never could intend 
affected by the ignorance or knowledge of her | it as a loan, but as an absolute gift ; and I hope 
husband as to the liglits of his wife. Plnnliett\l I you will live many years to enjoy it” Held 
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tliat tills letteiv bcmg ^ under a mis- 

appreli elision of the nature of the original trans- 
action, and being* inconsistent with the previous 
conduct of the parties, did not discharge the 
debt thereby created. Knajip Burnahj, 8 
W. R. 305. 

— ^Promise to Bequeath Debt.]— C., being 
indebted to his mother, and being under an obli- 
gation to execute a security to her, refused to do 
so. The mother then promised to bequeath the 
debt to her son if he would execute the security. 
This was done, but the mother died without 
haTing bequeathed the debt : — Held, that the 
promise to bequeath could not be enforced in 
equity, and that the debt formed part of the 
mother’s estate. Lvxmon; v. Clifton, 17 L. T. 
460; 16W. E. 265. 

Bestiuction of Securities.] — Destruction 

by father of securities given by sons : — Held, 
under circumstances, an advance and release of 
debts thereby secvired. (rilhcrt y. Wifthorelf 2 
Sim. tS; S. 254 ; 3 L. J. (O.s.) Oh. 138. 

Trustees not to Enforce Bonds.] — Testa- 
tor befpieathed his residuary estate in trust for 
son and daughter ecpially, aud declared that 
certain sums which he had lent to his son should 
be deducted from his sliare of the residue, and 
that certain sums wliicli lie liad lent to C., his 
daughter’s husband, on iioiuls, should be taken 
and allowed in account as part of her sliare : 
and, if the balance should appear to be against 
G., the trustees were to refrain from ]>uttiiig 
tlie bonds in force against him, and to take a 
sec iiritj; from him for iiayment of the balance by 
instalments ; — Held, tliat C. was ixTcascd from 
the delits due from him, and was answerable 
only for the excess (if any) of tliose debts 
beyoiul the amount of a moiety of tlie residue. 

V. ]ViUia)n.s‘^ 12 Sim. 566 : 11 L. J., Oh. 
41U ; 6 Jur. 332. 

Debt Incurred after Will.]— Testator gave to 
his son ‘‘all sum and sums of money due to me, 
from him, on bond or boiuls. or any other secu- 
rity.” The son was indebted to testator by bond 
at the will, and nfterwai-ds became indebted to : 
him by another bond. Tlie be<piest does not in- 
elude the subsequent bond. Snuillmen v. 
(roohlen.^ 1 Cox, 323. 

Codicil.] — A testator, reciting that there 

was due to liim from his .son l,440f. or there- j 
abouts, secui’cd to him by bills or notes, released 
his son from payment of any interest up to the 
time of his death, and directed that he should 
have time for jiayment of the principal : after lie 
made a codicil not containing any reference to 
the release. At the will the son was indebted to 
his father in 1,4<)0^., and between the will and 
codicil that sum. was paid off and a subsequent 
advance of 1,29 U. was matlc Held, that the 
release of interest' was equivalent to a specific 
legacy of the interest on tlie debt due at the date 
of the will ; that the legacy had been, adeemed, 
and that the release did not extend to the 
interest on the subse<pient debt due at the date 
of the codicil. tiUlnetj v. Sid net/, 43 L. J,, Ch. 
15 ; L. K. 17 Kcj. 65 : 29 L. T. 569 ; 22 W. K. 
101 . 

A., after reciting that his son was “ now in- 
tlebted” to him in various sums of money in 
respect of advances, and that he w%as desirous 


that his son should be released from tlie said, 
sums, and that the seGurities held in respect 
thereof should be given up to him, bequeathed to 
his son all the aforesaid moneys, with the 
securities then in the testator’s custody relating 
thereto, and also released him from all claims in 
respect of the aforesaid moneys, “and all other 
moneys due from him ” to the testator. By a 
codicil the testator released the' son from another 
specified debt: — Held, that the will must be 
construed as speaking from the death of the 
testator ; and that the son was released from the 
repayment of money advanced to him by his 
father between the date of his codicil and of his 
death. EfereM v. Ecerett, 47 L. J., Ch. 367 ; 
7 Ch. D. 428 : 38 L. T. 580 26 W. B. 333. 

No Mention of Beht.] — A testator, who had 
advanced money to his son, bequeathed him a 
legac}’ without making mention of the debt ; — 
Held, that the loan balance must be set off 
against the legacy. Sw Hit v. Sm Hit , 3 Giff. 263 ; 
31 L. J., Ch. ill 7 Jur. (X.s.) 1140 : 5 L. T. 302. 

Principal and Interest on Promissory Notes.] 

I — Executors of a testator, who was surety upon 
i promissory notes dra\\'n by his son, borrowed 
I 4,000/. to take up the notes, and sto[) proceed- 
I ings by tlie creditors to obtain payment: — Held, 
j that tlie share, to which tlie son was entitled as 
j one of the residuary legatees under Iris father’s 
' will, was bound, as against subsequent mort- 
! gagees, to i'e|>ny to the trustees the [irincipal due 
I upon the notes and the interest upon the amount 
I for which thev were originallv drawn. WHlcn 
\ V. GreenhilL 30 L. J., Cln 808 ; 9 W. E. 217. 

■ Life Interest to he Retained to pay Bebt.] — 

! The testator gave his residuary personal estate 
i to trustees, and directed the income to be paid 
'to his son and other persons during their joint 
! lives ; and that on tlie decease of liis son, “the 
' share of the income of the said residuary estate 
j to which he 'iN’ould from time to time, if living, 

: be or become entitled,” was to be i>aid to his 
: wife for life ; and on the decease of the survivor, 
; “ such a p>art or share of the principal as Iris said 
son would, if then living, from time to time, for 
: the time being, be entitled to of the income,” 

, \N’as to be for tlie cliildren of liis said son. In 
another part of his will tlie testator, reciting that 
lie had advanced liis son 284/. 10.v., declared that 
it should be treated as a debt due by him, and 
that his executors were to retain the same out of 
j the share of his son of the income of the 
I residuary estate. The son survived the testator^ 
but died before his share of income sufficed to 
.satisfy the 284/. 10.v. : — Held, that the executors 
were to retain the balance out of tlie income 
given to the wife. Knir/ht v. Stenry, 18 Jur. 
928. 

F. MAINTENANCE. 

1. In Geneeal. 

When Allowed.] — The court will not direct 
money to be paid out to an infant executrix, but 
will refer it to the master to inquire whether 
there are any debts or legacies, and to consider 
of a maintenance. Cantjmrt v. Cum part, 3 Bro. 
C. C. 195. 

Maintenance for a child can be charged only 
out of the interest of its fortune. Beasleu v. 
Magmtlt, 2 iSch. & Lef. 35. 

Maintenance will be allowed where child has 
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a vested interest in principal and interest. 
Stretch V. Wiftkinii, 1 Madd. 253. 


Accouiit.]— Where the court is satisfied 

that the fund is clear, inaintenance will be 
allowed pending the account to the residuary 
legatee. Warier v. , 13 Yes. 92. 

If, on voluntary settlement by father, an 
account is directed for the child, inaintenance to 
be deducted. MlUiammu v. Cadrinf/ftm, 1 Yes. 
sen. 517. 


the children of A. 
J. 243. 


1426 

Whitehead. Ex parte, 2 Y. k. 


Tenant for Life.] — Tenant for life being not 
otherwise provided for, is as against the leinain- 
derman entitled to inaintenance. Burgea v. 
Mawheif, Turn. &: II, 174 ; 24 II. II. 9. 


Legacy-Interest.] — In the case of a 

legac}^ to a child, let the testator give it how he 
will, and the child has no other provision, the 
court will give interest by way of maintenance ; 
for it will not presume a fatlier to leave a child 
destitute. Meath v. Perrif, 3 Atk. 102. 

The presumption that a legacy given by a 
person in loco [larentis to an int'ant on his attain- 
ing twenty-one, carries interest by way of main- 
tenance in the ■meantime, is rebutted if the 
testator makes any other provision for sucli 
maintenance. Geurqe, In re. 47 L. J., Ch. 118 ; 
5 Ch. D. 837 ; 37 L.' T. 204 ; 26 Yh K. 65— C. A. 


For what Children.] — A direction for main- 
tenance, in general terms, not restrained by the 
bequest of the cajiital in terms limited to those 
living at the date of the will. Freemantle v. 
Taglor, 15 Yes. 363. 


Younger Brother.] — If a younger brother have 
a provision under settlement, and lived with the 
elder, whose estate is chai'ged with his portion, 
he shall have an allowance for his maintenance 
out of the interest due. Boy cot v. (Jotton, 1 
Atk. 5;)6. 


No Provision in Settlement.]— AVhere by a 
marriage settlement a portion is provi<led for a 
daughter and the portion vested in the daugliter 
in tbc lifetime of the mother, it was decreed to 
be raised by a sale, with reasonable maintenance 
in the meantime, though no maintenance is pro- I 
vided by a settlement. Staniforth v. Stani forth, 

2 Yern. 460. 

Where an infant recovers by a decree of the 
court, the court may allot tlie infant a mainten- i 
ance, thougli no provision in the trust for that ■ 
purpose. Enfflejield v. Euylefeld, 2 Yern. 236. 


Incumbrances.] — The present income of a 
minor s i)ro])erty was insufficient to keep down 
the interest of the incumbrances : but the firo- 
perty being sufficient for tlie discharge of all the 
incumbrances, the court gave the minor main- 
tenance. Corhent, In re, 3 Jo. A Lat. 377. 


Legacy by Father.] — Where maintenance is 
allowed, it is always [a^^d out of the chikrs estate, 
and never deducted out of a legacy left by a 
father to a child. Jep'reyn v. jejfrey.^, 3 Atk. 
123. 


Accumulations.] — Maintenance will not be 
allowed out of funds which, by the will, are to 
accumulate and be laid out in the purcliase of 
lands to be entaile<l on the minor, with re- 
mainder over. Shaw v. MMahvri. 8 Ir. Eq. H. 
584. 

An allowance out of a residue which was 
directed to be accumulated, for a legatee between 
the time when the legatee attained full age and 
the time for distribution. MBenuott v. Keeiy, 
3 iluss. 264 ; 4 L. J. (o.S.) Ch. 102. 

Maintenance for infant out of i)roduce of 
residue of personal estate, interest being to accu- 
mulate. Mole V. Mole, Dick. 310. 


Death of lufaut.]— Pro})erty was be- 
queathed in trust for an infant, with a gift over 
in case of his death under twenty-one. The 
trustees accumulated the income not required for 
maintenance. The infant dieil under twenty- 
one : — ;Held, that the accumidations of income 
TO the time of the death of tlie infant belonged 
to the infant. Bneldeifti Estate, In re, 52 L. J., 
Ch. 439 ; 22 Ch. D. 583 ; 48 L. T. 109 ; 31 W. R. 
376. 


Order of Court — Death of Trustee.] — Ey an 
order of the court the income of property belong- 
ing to a femak; minor was directed to be })aid for 
her maintenance to her mother. The mother 
married again and the income was paid till the 
daughter attained twenty-oue, tliough one of the 
trustees had <lied: — Held, by the Master of the 
Kolls, that tlie whole income ought to he treated 
as^ having been jiroperly applied, and this was 
affirmed on a])peal, but the court was of opinion 
that the order for inaintenance liad come to an 
end only on the marrimre of the mother. Sniith 
V. Brown, 48 L. J., Ch'. 694 ; 10 Ch. D. 377 40 
L. T. 374 ; 27 W. II. 588 — C. A. 


Agreement as to.] — A sojiaration deed con- 
tained a covenant that the husband would pay 
the whole expense of the education, maintenance 
and siqiport of their children, all of whom should 
be and remain in the custody of the husband : — 
Held, that this was a general covenant on the part 
of the husband to maintain tlie children at all 
times, and therefore he was resiionsible, not- 
withstanding they were of age, and were not 
under his custody. Be Crenpiqny v. Be Cren- 
piffni/, 9 Ex. 192 : 2 C. L. R. 404'; 23 L. J., Ex. 
27 ; 2 \Y. K. 75. 


Compulsory Sale of Devised Lands.]— Devise of 
lands to the use of A. for life, witli remainder to 
the use of the children of A., as tenants in 
c'omniim in tail, witli benetitof survivorslii}), with 
remainders over. Tlie lands were purchased 
under an act of parliament, and tlie interest of 
the children ascertained without reference to tlie 
value of the estate of A., and the amount was 
pai<l into the liank. The ceurt refuseil to order 
the dividends to be paid for the inaintenance of 


Repayment to Child.] — Although, where trus- 
tees advance to a father the interest of his infant 
son’s fortune, the court may, in a pro{)er case, 
liold it a due application of such interest towards 
the maintenance and education (if the child, yet, 
if the money was paid and received by the father 
as an advance for 'his own pur|)Oses, the court 
will enforce payment to the child of the sums 
advanced bv the trustees. Onlhertson Wood. 
Ir. R. 5 Eq;23; 19 W. R. 260. 


Allowances for.] — Circurastanees under which 
allowan(‘.cs will he made for maintenance, 
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repairing, and furnishing considered, Griggs v. ' 
GtlmnCn W. li. 818— L.JJ. i 

I 

Arrears — Interest.] — Interest not given upon ' 
arrears of maintenance. McUhh y. Mdlisli^liL 
Yes. .518; 9 E. R. 83.5. 

Charging Property with.] — The court has juris- ; 
diction to charge reversionary property of in- ; 
fauts with money for their maintenance, even | 
where some of the infants may not ultimately 
become entitled in possession. A security for 
this purpose approved, with a provision for 
restoring the money by means of an insurance 
au'ainst the continaenev. Dr Witte v. Paltn^ 
K R. U Eq. 2ol : 26 L.‘t. 82.5 ; 20 W. R. 85S. 

The court refused to declare that sums ad- 
vanced by a father for the benefit of his infant 
son were a charge on property to which the son 
would become entitled only in the event of his 
attaining twentv -one. Tanner^ In re^ 53 L. J., 
Oil. 1108; 51 L.T. 507. 

Real Estate.] — On an application by an 

infsint for maintenance, the court lias jurisdic- 
tion, without suit, to charge the expenses of 
his ])ast mairitenaiice and t lie costs of the ajipli- 
<!ation on tlie corpus of a freehold estate to which 
he is entitled in fee. I/owartk, In rc, 42 Ij. J., 
Ch. 3l(> ; L. R. 8 Oh. 415 ; 28 L. T. 54 ; 21 W. 
R. 449. 

Where two infants were entitled to successive 
estates tail in I’emainder after the life of their 
father, whicli life estate had been sold under his 
bankruptcy ; the court refused to allow a yeaily 
Sinn for their maintenance to be borrowed on the 
semirity of a mortgage or cluirge on the real 
estate. Ilainilton. In rt\ 55 L. .J., Ch. 282 ; 31 
Ch. D. 291 ; 53 L. T. 840 ; 34 5Y. R. 203— C. A. 

So also where the tenant for life was willing to 
release her life t.s^ate so as to give tlie first tenant 
in tail an estate in possession, and to join in tlie 
necessary deeds. IfmvnrtP In. re (siqira), dis- 
tinguished and doubted. Odman v. ('adman., 55 
L. J., Ch. S33 ; 33 Ch. ]). 397 ; 55 L. T. 569 ; 35 
■\Y. R. 1— C. A. 

Powers of Trustees.] — Trustees were given 
jl'iowers of maintenance out of the income of land, 
but no estate thereon was devised to tlieiii : — 
Held, that they took no implied estate, Init had 
implied powers of entry and revocation of uses 
suiiicient to enable tlieni to execute tlie power of 
maintenance. iJcun v. iJean^ 60 L. .1., Ch. 553 ; 
[1891] 3 Ch. 150 ; 65 L. T. (15 ; 39 W. R. 568. 

- — Jurisdiction of Court to Control.] — A 
female infant was entitled contingently to a 
fund. Tiic trustees had power to “ apply all or 
any part ” of tlie income for her maintenance and 
education. On a summons in the matter of the 
infant : — Held, thattlie court had no Jurisdiction 
on a summons in tlie matter of an infant to make , 
any order for payment by trustees or other per- 
.Muis. Lnfthonse. In re, 54 L. J., Ch. 10<S7 ; 29 
Ch. D. 921 : 53 L. T. 174 ; 33 W. R. 6G8~C. A. | 
Whether the court could control the discretion | 
of the trustees as to the amount for maintenance , 
long as such discretion was honestly exerciseil, ' 
qinere. Ih, 

Child assigning Interest.]— A testator | 

directed his trustees to apply the income of his 
estate “in and towanlsthe maintenance, educa- 1 
tiuu anil advancement of rny children in such i 


manner as they shall deem most expedient until 
the youngest of my said children attains the age 
of twenty-one years,” and on the happening of 
that event he (lirected them to divide his estate 
equally among all his children then living:— 
Held, that no child of the testator was entitled 
prior to the attainment of twenty-one by the 
youngest, to the payment of any part of the 
income, and that the trustees were entitl ed to 
apply the income for the maintenance of the 
cliiklren in their absolute discretion ; that H., to 
whom one child had assigned all his interest 
under liis father’s will, had no interest in the 
income. Coleman, In ,re, Henry v. Strong. 58 
L. J., Ch. 226 ; 39 Ch. D. 443 ; 60'L.T. 127— C. A. 

On Ill-treatment by Father.]— Order for a 
guardian and maiiitenance for infants upon ill- 
treatment bv their father. WMttield v. Hales. 
12 Yes. 492. " 

Mother’s Separate Estate.] — Children have 
no right in law or in equity, during the life of 
I their mother, to lie maintained out of her separate 
! estate, while their father is living. HodgensY. 

: 4 Cl. ^ F. 223. 

i Mother, married to a second husband, not 
obliged to maintain the children by the first, but 
■: shall have an allowance from tlie interest of 
their fortunes. IJlllingdeg y. Critclwt.l Bro. G. 
C. 268. 

i Where fathei’ is not of ability court will allow 
I maintenance for cliildren, though mother has a 
i competent se})arate estate. Haleg v. Bannister. 

; 4 Mndd. 275 ; 20 R. R. 299. 

i Advances by Mother.] — When a mother made 

I advances to a son (luring liis minority, and not 
witVi the intention of claiming as a creditor : — 
Held, tliat there w'as no debt due to her for 
maintenance. Cottrell. In re. Jo gee v. ('ottrell. 
41 L. .1., Ch. 70: L. R. 12 E(p 566 ; 25 L. T. 
405 : 19 W. R. 1076. 

Held, also, that to support a claim by a mother 
for mairitenanee during a period after the son 
attained majority, there must have been a con- 
tract. I h. 

Amount Mother entitled to.] — The allowance 
i to w’hicli a mother, wlio has maintained her 
i orphan child, is entitled, out of the accuinula- 
; tions, is limited to what she has actually expended 
I npon such maintenance, and the allowance ought 
i to be paid (Jilt of that part of tlie child’s fortune 
whicli it would liave been most for tlie benefit of 
: the cliild.if living, to have ajjplied for that jiur- 
pose. Brnin v. Knott. 1 Tli. .">72 ; 14 L. J., Ch. 
440; 9Jiir. 979. 

A widow and her children being entitled to per- 
sonal })ropei-ty, the C(jurt directed that the 
widow maintaining the children in a jirnpiji* 
manner tlie income should be paid to her during 
the infancy of the children, or until further 
order, ('rorhett v. Crocheti. 1 Hare, 451 ; 11 
L. J., Ch. 279 ; 6 Jur. 531. 

Illegitimate Child.]— A testator constituted 
his widow guardian of Ids two children (one 
being the child of another ivonian), and he gave 
her 4,(J60^. “ to be used for her own and the 
children’s benefit, as she should, in her judgment 
and c(jnscience, think fit.” This gave the widow 
a discretion as to the application oi the income 
which the court wnuld not conti’ol, if bona fide 
exercised. The maternal relations of the boy 
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removed liim from tlie widow’s custody. The auce with interest. IlilUm v. Hilton.^ L. II. 14 
widow married fiffaiii, and appointed OTie*eighth : Kq. 468. 

of the capital to Ihe bor, a n< 1 the remainder to Tkustee. 

her own child. 1 he court directed 30ha year to : • . 

he allowed out of the income of the 4,000/^, for his : 

education, i/^r^ v. 11) Beav.l^ 2. How Payable. 

. : # 

Mother excluded from Guardianship.] — Ai ^ Capital. 

testator by his will expressl}’ excluded his wife ' General Eule.] — Court rarely breaks in upon 
from the guanlianshii) of his ^ children, ^ and i the capital for the mere purpose of maintenance, 
directed that if she should attain ])ossession of ! though frequently done for advancement. Walliei^ 
them, the provision he had made for their y. WHherelL 6 Ves. 474. 

maintenance should cease, and he appointed his | General i-ule, that trustee shall not break in 
executors tlieir guardians. The widow forcibly" ; of his own authority upon the capital of infant’s 
removed one of the daugliters from a school and ' fortune. Ih., 473. " 

took the child abroad. The court ordered an | The case in which maintenance exceed 
account of the testator’s estate to be taken, but ; income, is where tliere was a reasonable expecta- 
referred it to the master to inquire into the j tion that the fortune would be greater than it 


allcgt'd misconduct of the motlier, and ordered | turned out to be. 
all proceedings under the decree to be stayed till I 2873. 
the repoit was made. Arnott v. lilmsduU^ 4 | 

8im. 887. By Trustee.] — 1 


Kilhce V. Sneifd^ 2 Moll, 


One Guardian allowed to receive Money- 


By Trustee.] — Trustees may, in a case of 
necessity, break in upon the capital of a trust 
fund, for the maintenance or for the advance- 


Voucher of Expenditure.] — H. and 0. were | ment of infant children, even where there is a 
trustees and executors of a will, and gvuirdians of i gift over in the event of their dying riiulertwenty- 
the testator's daugliters. The daughters during ; one. Tlhhti^ In re, 17 W. K. 804. 


their infancy were maintained by G., and H. Trustees applied a part of the capital belonging 
allowed him to receive the inconic for that pur- ' to infants, who had been left destitute, for their 
pose. After they attained majority judgment benetit. They were allowed the amount. Prince 
was given for administration of the testator’s v. lline, 26 Beav. 684. 
estate, in which tlie usual accounts of tlie per- 
sonal estate were directed, and an inquiry liow By Executor.] — When the act done by the 
and by whom each of the daughters was main- executor in breaking in upon the capital of 
taiiied during infancy, and what was firofier to I infant’s fortune for advancement is such as the 
be allowed and to whom : — Held, on apjieal, tliat i court wouhl have authorise<l. it will be suBtained. 
H., as trustee, was not discharged by mei*e evi- | Cnrinirknel v. B dson, 8 Moll. 71K 
denee of payment of the income to C., his co- | 

guardian, but tliat under tlie inquiry, H. was not ; Eeference to Master.] — Wliere a fatlier 


C(( rinirluu’l v. B Umn, 8 Moll. 71K 


■ Eeference to Master.] — Wliere a fatlier 


bound, to \ouch tlic items of expeiuliture ; and ; has deserted his children, and is not of ability to 
if it was shown that C. had prcqierly maintained i maintain, them, the court onlers a reference to 
and educatetl the cliildren, the sum jirojicr for i tlie master to inquire whether it will be for the 
that purpose would be allowed against the | benefit of the infants that a certain sum should 
balance found due on the account, without ! be raised out of piroperty to which they are 
vouching the details of the application. Pranks-, i absolutely entitled under a will ; and upon the 
In re, Welrh v. Channell, 53 ,1^. J., Ch. 709 ; 26 : master’s report, and with the consent of the 


!h. D. 58 : 51 L. T. 175 ; 82 W. ll 786— C. A. j 

Trust to Accumulate — Mode of Distribution.] i 

-A father, after directing tliat histrustees should | 


executors, the court will order tlic sum to be 
raised. P/nfland, In re, 1 Buss, k M. 499. 

Small Eund.] — The whole of a small legacy 


carry on his business till ids youngest child should and accumulations were paid out of court to an 
attain twenty-one, and slioidd then sell liisbusi- I infant’s solicitor for past maintenance and future 
ness if not [>reviously sold, and dii'ectin.g the sale | advancement ; any balance to be paid to infant 
and conversion and investment of his estate, and i on his attaining majority. Welch, In re, 28 
giving an aiiiuiit}^ to his wife, empowered his L. J., Ch. 844 : 2 W.il. 810. 
trustees to apply "“the whole or so much as they The shares of infants not exccetling 20L each, 
.shall think fit of the annual income as a common ordered to be paid to the person maintaining 
fund for the maintenance, eclucation and bring- them, upon his undertaking to apply the same 
ing up or otherwise for the benefit of my several for their maintenance. Farrance v. Viley, 21 
children till the youngest .shall attain twenty-one, L. J., Ch. 818. 

in such maiiner as my trustees shall judge expe- An infant’s property being very small, 290?. 
dient, accumulating the surplus income in aid of maintenance ordered out of the jirincipal without 
the common fund, and the income and accumii- a reference. Green, F,r pirte, 1 J. & W. 258. 
lat ion shall follow the destination of the capital So interest of 1,200/. the property of three 
whence the saine sliall have arisen.” The capital infants. Pudley, F,e y)arte, lh..27A,n, 
of the estate was directed to be divided equally 

amongst all the children who attained twenty- Apprenticeship.] — 100?. devised to an 

one, or being daughters married under that age. infant payable at twenty -one, and if he dies 


The youngest ehil< I had attained twenty-one, and before, then it is devised over, and the interest 
the trustees having applied portions of the income, for the child’s maintenance. The trustee lays 
for the m.ainteiiancc and benetit of the children, out 211/. for placing but the cliild as apprentice, 
an<l accumulated the rest : — Held, tliat the pro- and the chikl died under twenty-one. This 20?. 
per inode of distribution was to divide the whole allowed. Franklin v,: Green, 2 Vern. 187. 
accumulated fund equally among the cliildren, 

they giving credit for sums allowed for niainten- Outfit.] — An infant’s share, a residue of 
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small amount, ordered to be paid to Ms father as 
an outfit and passage to India., Clay v. Foimng- 
ton, 8 Sim. 851) ; G L. J., Ch. 183. 


Tenants in Tail.] — 'The court ordered advances 
out of capital for the maintenance of children 
entitled to the income, and as tenants in tail, to 
the capital, to their mother. KottUy v. Palmer, 
11 Jur. (N.S.) 968 ; 13 L. T. 647; 14 W. R. 
170. 


Out of legacy.] — A legacy of lOZ. to an i 

infant for mourning may be directed to be paid 
to the father, he undertaking to apply it for the 
benefit of the infant. Ker v. Huston, 16 Jur. 

491. 

Money expended for maintenance and educa- 
tion, shall be allowed out of a small legacy given 

to an infant, though it breaks into the principal; i n n c n jor 

otherwise, where the legacy is considerable. 1 bail Ac b. iUo. 

Barlow \\ Grant A 'S' ^ ^ 

Eor Emigration.] — Part ot principal in court, 

Direction as to Eund. ] 
that tbe income sliall be aul 

and the income is insufficient, the court will in ; 
some cases direct wmcnt out of the crqrital of j Beversiouary term - Portions.l-Xhe court 
his pmonalty. JSndrie y. Bmrn, 2 A: C. not favour i-aisii.g portions or maintenanoe 

‘ out of a reversionary term, and when the term 

, , , fell into possession, and the portion was raised, 
-When a settlor L 


Accumulations — Eent paid. ] — Maintenance 
out of the principal of minor’s fortune composed 
chiefly of accumulated interest, refused. But 
rent paid for minors in order to save the costs of 
an ejectment, allowed out of principal. 


I XUJL JCl4,UJLgi.a.LAUU.J X ill U Uh piiliXiiptlX All. l-UUHj, 

I 1 WT r., !,• ^ advanced towards enabling infants to emigrate 


‘ Out of the Share.” ]- 


i refused to charge the difference between the sum 


directed maiiitenaiice from fourteen to twenty - 1 maintenance, an.l the sum 

one to a lowei hy trastees •; out ot the share ^ ^ 4 Ves. 440. 

of each cluld iii G.GOU/., to which each would be ® •’ ’ 

entitled on attaining the latter age, and there Mortgage of.]-Settlement of real estate 

was no ihreetim, or the payment of interest on ,0 trustees to raise a portion for daugh- 

PX Xu '"'■.X . L u TfnX'Z lx lor, and in the meantime, ml. per annum, for Lr 

*"^r '1 I 'i r Ono/ ‘-maintenance, to be raised either by rents and 

or t he shai'e or that child in tbe b.OUOZ. (umelt , i i „ 

V Jell Urn W' 1’ 344 ^ profits, or by sale or mortgage. Bill prayed a 

* * ’ . V. • . mortgage of the reversion for the maintenance, 

i but the court strongly inclined against it. 


Coutiugent Share.]— Order made tliat : 


Pierjmhtt v. (lieyney, ih*e. Ch. 583 ; 1 P. AVms. 


executors be at libertv to apply certain small i 

sums. ])art oH he capital i)f the residuary shares Heversion never mortgaged to raise main- 
bequeatlied by a iathcr to his mi ant children, ; tenaiice where the mother was able to keep the 
towards their mamtenance, though the shares ; ^unil Jh 
did not vest till the children came of ‘ 


(1himher,s, Px parte, i Russ. A M. 557. 


age. 


Charged on Property.] — The court has 


Gift of income of residuary personalty, ^ the , j^nsdiction to charge reversionary property 
capital to be paid at twenty-five, with survivor- , infants with money for their maintenance, 
ship, and a glit OVCl and diiectloll to apply, out «vf‘T 4 whorp KOmp thp infmitsa Tnav nnt. nlfi- 


shi] 
of t he 


pcixmal estate, 
nice : — Held, no 1 
tion of capital. Pvaths v. Le 


ppfy, 

a sufficient sum, for 


even where some of the infants may not ulti- 
mately become entitled in possession. A security 


maintenance: Held, not to justify an jijiplica- ' with a provision for restoring the 

^ JUl* 4 o8. I manna nf nii iTtamviiTiaa nrrniTwf fliA 


money bj^ means of an insurance against the 
j contingency. I)e WHte v. PaUn, L, 11. 14 Eq. 
Father bankrupt— legacy by Grandfather.] — i 251 ; 26 L."T. 825 ; 20 W. K. 858. 

A., after Ms lu-otlier’s bankruptcy, took the : W’here an infant is contingently entitled and 
children and maintained them :— Hehl, that his i there is nothing in the instrament to warrant 
executrix could not retain tlie suras expended ; maintenance, the court can only direct it when 
for maintenance out of^ a legacy given to the ! the infant is one of a class entitled, with the 
children by their grandfather. Wvrtlihujton v. i consent of those entitled in remainder. Arhuvhle, 
M'rravr, ov2I'rr(m', 23 Beav. 81 ; 26 L. J., Ch. j In re, 14 L. T. 538 ; 14 W. B. 535. 

286; 5 W. 11. 124. ^ j Where an onty child was contingently entitled, 

Hckl, also, that she could retain the premium j and the parties entitled in remainder were 
paid by A. to apprentice one of his nephews out ; infants : — Held, that no maintenance could be 
of a legacy', to wJiicli the nephew was contin- ; ordered ; but a reference to chambers ordered, 
gently entitletl. Ih. ' to effect an insurance on the chance of the 

I infant dying under twenty-one, and thus pro- 
Tenant for life — Consent.] — When a settle- i vide maintenance out of the accumulations. Ih. 
meiit contained no provision as to maintenance, i The court refused to declare that sums ad- 
and an infant was entitled contingently on ■ vanced by a fatlier for the benefit of his infant 


attaining twenty-one, the court directed a 
portion of the corpus to be i*aised for main- 
tenance with the consent of the tenant for life, 
who was restrained from anticipation, llobln- 
w//, Li re, 19 L. T. 81 ; 16 W. R. 1106. 

A fund vested in trust to pay the interest to j 


son were a charge on property to which the son 
would become entitled only in the event of his 
attaining twenty-one. Tanner, In re, 53 L. J., 
Ch. 1108; 51 L. T. 507. 

Semble, the court has no jurisdiction to make 
such a charge, and the only pi'oper form of order 


one for life, and after death to her children, j in such a case is that in Arhuclde, In- re (supra). 
The court refused, with the consent of the | iZ>. 
mother, to advance any part of the principal for 

4-1...-. 4- xU-, • IT’ A- 


the maintenance of the 
WalJter, 11 Ir. Eq. R. 329. 


minor. Walker v. 


Mortgage of Policy.]— W' here an infant 
was contingently entitled on attaining twenty- 


r 
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one or liiarriage, tlie court sanctioned a scheme 
for the payment of past and future itreiuiuras on 
a policy against the death of the infant before 
twenty-one or marriage, and for the payment of 
past and future maintenance of the infant, such 
payments to be secured by a mortgage on the 
polrcy, and a charge upon the infant’s contingent 
interest. In rn, 30 W. 11. 922. 


Past Maintenance.] — Sum directed to be 

raised for past and future maintenance of an 
infant, and to be a charge upon his estate, 
both present and future. In re. 14 Jur. 

324. 


Freehold Property.] — On an application 

by an infant for maintenance, the court lias 
jurisdiction, without suit, to charge the expenses 
of Ins past maintenance and the costs of the 
application on the corpus of a freehold estate to 
which lie is entitled in fee. Ilownrtli, In re, 42 
L. J., Ch. 316 ; L. R. 8 Ch. 415 ; 28 L. T. 54 ; 21 
W. R. 449. 


Devise to an infant at twenty-one, with accu- 
mulation in the meantime, with similar limita- 
tions, in case of his death under twenty-one, to 
his sisters. The father being dead and his wife 
married, maintenance was decreejl, without an 
inquiry whether it was for the berieht of the 
infants. Greenwsll v. Greenwell, 5 Ves. 194. 

'['he extension of I’ule as to giving interest by 
way of maintenance is disapprovetl. See Ih., 199, 
a. note. 


Direction for Accumulation.] — Maintenance 
allowed against a direction for accumulation, 
oidy where it is for the benefit of the infants, 
the chance of surviving being equal, and no 
other interest to be defeated. Errat v. Barlow, 
14 Yes. 2U2 ; 9 R. R. 273. 


b. Future and Contingent Interests. 

i. Before Coni'etjancin// Act, 1881. 
General Rule.] — The principle is, 


that 


wherever children have a common interest in a 
fund, tlie income of the fund may be ap|)lied to 
their maintenance. Ifalei/ v. lionnlder, 4 IMadd. 
280 ; 20 R. R. 299. 

The case in which tlie court lias given main- 
tenance has been wliere the fund being given 
to the children with survivorship among them, 
their interests and the cliauce of taking the 
whole as survivor were equal, and no otlier jier- 
son interested. Kelhle, Ex ].nirte, 11 Yes. 604 ; 
8 R. R. 250. 

Maintenance allowed to infants out of a fund 
in whicli they hfid only contingent interests. 
Prater v. Prater, 6 L. J. (O.s.) Ch. 90. 


After attaiuiug Tweuty-oue.] — Interest on a 
contingent legacy or share of residue is only 
given for maintenance where the father would 
if living be oliliged to maintain the child during 
infancy, and not where that obligation would 
not arise. BreetU, In re. 45 L. J., Ch. 191 ; 1 
Ch. D. 226 ; 24 W. R. 200. 

Where a testator provided maintenance for 
his daughters until tlie.y sliould attain twenty- 
one, and bequeathed them a share of residue 
contingently on their attaining twenty-five : — 
Held, that maintenance could not be gi’aiited to 
daiigliters who had attained their majority. Ih. 

Legacies to infants to be paid to them at tlieir 
resjiective ages of twenty-tliree years, and if they 
should die before, their legacies to sink into the 
I'esidue. These legacies do not carry interest, 
and no maintenance can be allowed. iJeHcramhes 
v. 'lomkinr, 1 Cox, 133. 


Legacy, “when” aud “as.”] — Maintenance 
ordered where legacy is given to children 
“ when ” and “ as ’’ tlie}^ attain twenty-one, with 
survivorship in. case of any dying under that 
age, and if all die the legacy to cease. Lamlert 
^Parher, G. Cooper, 143 ; 14 R. R. 224. 

Legacy to a cliild, at twenty-one. It shall 
have interest in meantime, especially where no 
maintenance is provided for it. Anon., 2 Yeiit.: 
346. S. P„ Itennemij v. Parrot, 1 Ch. Ca. 60 ; 
Ilarrey v, Harvey, 2 P. Yhns.21. 


Increased Maintenance.] — Devise to ])ay 

annual maiuteiiance till graudchildren attained 
twenty-five, and to accumulate the surplus in- 
come to form part ol; Ins residuary iiersorial 
estate ; and to divide the income amongst his 
grandchildren when they attaine<l twenty-five, 
with l,)enetit of survivorshi}) on any of them 
dying under twenty-one without leaving a child 
that should attain twenty-one. A petition for 
an increase of maintenance was dismissed. 
Turner v. Turner. 4 Sim. 430. 


Devise of Residue.] — Devise of residue of real 
and personal estate to chikli'en at twenty -one or 
marriage ; all the children are entitled to main- 
tenance during their minorities. Brown v. Tern- 
perley, 3 Russ. 263. 


Term for Portions.] — By a settlement a term 
was limited to trustees for raising 3,000Z. for 
daughters’ portions, payable at eighteen or mar- 
riage. The estate was devised to S., one of tbe 
slaughters lieing married and of the age of 
twenty: — Held, that she must have maintenance 
till the portion became due, and from thence in- 
terest at 5 per cent, till paid. Greenhill y. 
mddoe, Pre. Ch. 367 ; Glib. Eq. Rep. 31. 


Insurance Policy — Bonus.] — A life l>olicy of 
assurance was settled on A., the husband, for life, 
remainder to the children at twenty-one, re- 
mainder in default as wife should appoint. Wife 
appointed to Imsband, and died leavinglione 
infant child. After her death a bonus became 
liaj-able on the policy. The court directed pay- 
ment of the bonus to A., for maintenance of 
the child, on condition that A. gave up his life 
interest under the settlement. Hayn, Ex parte. 
3 De G. k Sm. 485 ; 18 L. J., Ch. 44l'; 13 Jur. 762. 


Interest as Maintenance,] -—Legacy to child 
payable at future day. Maintenance allowed 
though no direction as to interest. Chamlers y\ 
: 11 Yes. 2 ; 8 R. R. 61. , ^ ■ : 


Grandchildren — Limitation over.] — Main- 
tenance not allowed upon legacies to grand- 
children at twenty-one with interest, though, the 
father was not of ability to maintain them, thes 
legacies being given over in tbe event of tlcatli 
under twenty-one. Errinyton v. (Jhapnam, 12 
Yes. 20. And see BueUworth v. Bnehworfli, 1 
Cox, 30. 

Residuary bequest in favour of infant gi’and- 
children, payable at twenty-one or marriage, 
with survivorship, the interest to accumulate, and 
in case of the death of all before tlie time of pay- 
I ment, over to their mother absolutely. There 
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buhl" several children, the court directed niaiii- 
teuaiice, taking the consent of the mother. 
Cirrndi.slt y. Jlerocr, n Ves. 195 ; 5 K. E. 25. 

Consent— Of IJext of Kin.] — Maiiitenancc will 
not be given in respect of a contingent legacy, 
alt'hongii there be no gift over, without the con- 
sent of the next of kin. CtDinnujs v. Flower, 7 
Sim. 623 ; 5 L. J., Ch. 8. 

Of Eemaindermen.] — Eesiduary bequest, 

payable at twenty-one or marriage, or to the 
issue of those dead, with survivorship and 
accumulation till the time of payment, and a 
limitation over, absolutely, in case of the death 
of all. The father, being unable to maintain his 
children, maintenance was directed by the court, 
taking the consent of the persons to whom the 
property wars given over. Fend all v. Xaslt, 5 
Yes. 197, n. 

Of Legatee Over.] — Maintenance wdll not 

Ixi allowed out of legacies to children given over 
in case of their death under twenty-one, without 
the consent of legatee over, ledirman v. Green. 
10 Yes. 48. 

il'estator directetl the intei'cst of his residue to 
be pai<l to his wife for the maintenance of her- 
self and her children, until the death of her 
fatlier, when it was to be accumulated foi’ the 
children, and the testator directed his residue 
and tlie accumulations to be transferred to 
his children when the youngest attained twenty- 
one, with beiictit of survivorshi]) on tlieir dying 
under twenty-one, and witlioiit issue, and a 
limitation over. The court refused to allow 
maintenaiiee out of tlie residue, although the 
legatees (a*er consented. Kimc v. Welfitt, 3 Sim. 
533; 31 R. il. 211. 

Income Exchanged for Annuity.] — A fund 
W'as limited to children to vest at twenty-one. 
The income of their jirospective shares to be 
a])}>lied for their maintenance at the discretion 
of the trustees. The children become entitled to 
annuities from a society, during their respec- 
tive minorities, on the coinlition of payment to 
the treasurer of all their property. The vice- 
chancellor ap])ointed the mother guanlian, and 
directed the income of tlie infant children's re- 
spective shares to bo paid to hei’. with liberty to 
her to pay the same to the treasurer of tlic 
society. Ot^horne^'i tSeftIrmenf, In re, 2 W. 11. 
85. 

Property Held in Trust.] — Trustees may, under 
23 6: 24 Yict. c. 145, s. 2(),ap])ly for maintenance 
the ncome of property held on trust for the 
infant contingently on attaining twenty-one. 
Cotton r 'Irn^ttn, In re, 45 L. J., Ch. 201 ; 1 ' 
Ch. p. 232 ; 33 L. T. 720 ; 24 W. E. 243. 

VVlien a fund was bequeathed upon trust for 
all the children of A. who should attain twenty- 
one in equal shares, and if there should be but 
one sucli child, then for that child, and A. died 
leaving one infant child : — Held, that the income 
of the fun<l might be applied in the maintenance 
of the child. Ih. 

Powers of Trustees. ]— Though 23 & 24 

Yict. c. 145, s. 2(J, enables trustees to applj^ for 
an infant's maintenance out of income to which 
the infant is contingently entitled, it does not 
enable them so to apply income to which the in- 
fant never can become entitled at all George, 
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In re, 47 L. J., Ch. IIS : 5 Ch. D, 837 : 37 L. T. 
2()4; '2G W.E.'Go. 

Interest of Legacy.] — Maintenance out of in- 
terest of legacy to grandchild when youngest 
should attain twenty-one. refused. lonia.e v. 
Lunm^r, 11 Yes. -18 ; S E. E. 84. 

Appointment of Trustees.] — Legacy to 

B.,to be paid when he attains twenty \ears, and 
trustees for the infant appointed : bill filed for 
interest on the ground of the appointment of 
trustees, dismissed. Rohert,'i v. WilVutmff, 3 Jur. 
973. And sec C'luimhere, E-v parte, 1 Russ. & M. 
557. 

ii. Sinee Convey a ne 'nig Aet, 1881. 

Contingent Legacy.] — Trustees cannot, under 
s. 43 of the Conveyancing Act, 1881, a]»ply tlie 
income of an infant’s contingent legacy for the 
benefit of tlie infant, unless the income will go 
along with the capital of the legacy if and when 
such capital vests. .IndkiCa Trieste, In re, 58 
L. J., Cli. 49G : 25 Ch. D. 743 ; 50 L. T. 200 ; 32 
W. E. 407. 

Bequest of Residue — Property held in 
Trust.] — A testatrix bequeathed ‘‘ the residue of 
my moliey ’’ to an infant : — Held, that tlie residue 
being ascei'tained, tlie executor would hold the 
resitluc in trust foi‘ the infant within s. 43 of the 
Conveyancing Act. 1881. and would be entitled 
to apply the income for the infant’s maintenance, 
as ])rovided by that section. SniHh, In re,. 
I/enfler.son-ltoe v. JUte/unn, 58 L. J., Ch. 8G0 : 42 
Ch. D. 302 ; G1 L. T. 3G3 ; 37 \V. E. 705. 

Apportionment — Two Funds.] — Property be* 
(lueathed upon trust to ]>ay the income to li., an 
infant, during her life, with remainders over. 
11. attained twenty-one : — Held, that the accu- 
mulations of income during her minority belonged 
to her absolutelv. Welh, In re, v. ITV/Z*', 

59 L. J., Ch. 113 ; 43 Ch. D. 281 : G1 L. T. 80G 
38 ML R. 327. 

A fund bequeathed to E. for life if she attained 
Iwcnty-uiie, and there was an express power to^ 
apply the income for maintenance. Another 
fund was be(jueathe(l, by the same will, upon 
trust to pay the income to E. during her life : — 
Held, that the past maintenance of E. was 
primarily payable out of the foi’iiier fund, that 
being most for her benefit. Ih. 

‘ ‘ Contrary Intention” — Accumulations — Vested. 
Life Interest.] — Pnjperty comprising a share of 
residue was devised in trust to jiay the income- 
to an infant for life, remainder to such of her 
children as should attain twenty-one, and in 
default then over. There was no express main- 
' tenance or accumulation clause : — Held, tliat the 
infant took a vested interest ; and that as this 
had been expressly given by the instrument the 
testator had expressed a ‘‘ contrary intention ” 
within s. 43, siib-s. 3, of the. Conveyancing ‘Act, 
1881 ; consequently that section did not apply, 
and _ she was entitled to the accumulations. 
WelU, In re. Wells v. Wells (supra), approved., 
Humphreys, In re, Humphreys v. Levett, G2 
L. J., Ch. 498 ; [1893] 3 Ch. 1; 2 E. 436 : G8 
L. T. 729 ; 41 W. E. 519—0. A. 

A testator gave a fund on trust for all the 
children of A. equally, who being sons should 
attain twenty-one, or being daughters should 
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attain twei’ity-oiie, or marry, with benefit of siir- 
vivorslii|:) amongst them, and he <lirected jhis 
trustees to aecnmulate tlie income of the shares, 
and to pa.y tlie same as and when their pre'^umi)- 
tive shares should liecome ]:)a3''able under the 
.previous trust : — Held, that the will did not ex- : 
press a “contrary intention” within the mean- 
ing of s. 48 of the Conveyancing Act, 18S1, and ; 
that the trustees might at theii'. disci-etion apply | 
the income of the trust fund towards the main- | 
tenance of the infants. Tnutfft, In i 

53 L. J., Ch. 1050 ; 2(5 Ch. D. 42(5 ; 32 W. II. ! 
679. " I 

Section 43 of the Gonveyancine Act, 1881, docs ! 
not authorise the allowance of maintenance 
where, apart from the act. the infant, on attain- 
ing twenty-one, would only be entitled to the 
legacy without interest. JJ'H'l'mn, In re. Hill v. 
Grant, U L. J., Ch. 510 : 29 Ch. D. 331 ; 52 
L. T. 707 : 33 W. ll. 511— -G. A. 

Intermediate Income.] — W. by will gave his 
resjduary estate in trust ^for his grandcliildren — 
sons, at twenty-one, or dauglitei’s, at twenty-one 
or marriage, as tenants in coinmon : — Held, that 
the income belonged tosncli of the grandchildren 
as had attained twenty -one at the time when the 
I income aecrued, to the exclusion of those who 

j were then still infants : that sueh infants would 

not be entitled to any back income on attaining 
twenty-one ; and that no maintenance could he 
allowed for such infants under s. 43 of the Con- 
veyancing Act, 1881, Diehatm,, In re (29 Ch. D. 
331), ap()iied. Jeffen/, In re, JJnrt v. Armtld,, 
60 L. J., Cli. 470 ;■ ^1891] 1 Ch. (571 : 64 L. T. 
622 ; 39 W. R. 234.^ . 

A testator specificail.y devised scheduled ])ro- 
perty, “ whether real or personal,” upon trust 
for his daughter for life, and after hei’ decease 
for hei* cldldren — sons at twenty-one, daughters 
at tliat age or marriage ; lie tlien devised and 
bequeathed his residuary real and }>ersoiial 
. estate to his trustees, as to a moiety thereof, iiixm 
the trusts before declared concerning tlie specifi- 
cally devised freeholds. The scheduled property 
comprised freeholds only. The daughter died 
leaving two infant children: — Held, that the rule 
in Gettery v. Fitzyerald (Jacob, ■468) applied 
under this will liotli to the scheduled ami lesi- 
duary gifts, and that the infants were contin- 
gently entitled to the income, since their mother’s 
death, of the specifically devised freeholds, and 
of one moiety of the residuary estate; conse- 
j quently, s. 43 of the Conveyancing Act, 1881, 

applieil, and that the .trustees had power to resort 
, to the intermediate income for maintenance. 

Burton" r; Will,, In. re, Banin v. Heaven, 61 L. J., 

I Ch. 702 ; [1892] 2 ("Jh. 38 ; 67 L. T. 221. 

Infants contingently entitled to a share of 
residue can be allowed maintenance out of the 
income thereof until one of them attains a vested 
interest.. Jeffrey^ In re ([1891] 1 Ch. 675), and 
BurtoFs mu, in re ([1892] 2 Ch. 38), consi- 
dered. Adams, In re, Adams v. Adams, 62 
L. J., Ch. 266 ; [1893] 1 Ch. 329 ; 3 R. 222 ; 68 
L. T. 376; 41 W. R. 329. 

AVhere under a will members of a class who arc 
infants are entitled to shares in property con- 
tingently iqion attaining twenty -one, those mem- 
bers who by attaining that age have acquired a 
vested interest, take (as between them and the 
infant members) a vested interest in only aliquot 
shares of the capital corresponding to the total 
number of members of the class ; and are en- 
titleil only to shares of the income corresponding 


to their respective vested shares in the ca|)ital. 
Maintenance can therefore, under s. 43 of the 
Conveyancing Act, 1881, be allowed to the infant 
membcM's of the clas^ out of the shares of income 
to which such infant-; respectively are con- 
tingently entitled. Bnrtnn"s Will, In re. Banks 
V. Heaven (supra), apin’oved : Jeff'evy, In re, Burt 

V. Ar/add (su|)ra), approved in Adams. In re, 
A'hims V. Adams (supra), overruled, nolford. 

In re. lid ford v. Hoi ford, (53 L. J., Ch.'637: 
[1894] 3 Ch. 30 ; 7 R. 304 ; 70 L. T. 777 ; 42 

W. R. 563— C. A. 

Where under a will projierty is left to a class 
(capable of increase), contingent^' on tlie mem- 
bers attaining tw'enty-one, the accrued surplus 
! income belongs to the adult members absolutelv, 

! and to the infant members contingently, and, 
therefore, maintenance can under s. 43 of tlie 
Conveyancing Act, 1881 , be allowed to the infanr 
members out of the .shares of income to whicl' 
such infants are contingenrh' entitled. Jeffery, 

In re, Burt v. Arnold (supra), reconsidered; 
Ifolford, In re, Holford’ v. Ildford (supra), 
i followed. Jeffen}, In re, Arnold v. Burt, (54 
L. J., Cli. 830 : r‘l895] 2 Oh. 577 ; 13 R, 857 ; 73 
L. T. 332 ; 44 W: R. 61. 
i 

I Fund set Apart.] — A testator bequeathed 

i a sum of 4,o00/. Victoria stock, in trust for sucli 
; of his granddaughters as should survive liim 
i and attain twenty-one, in equal sliares : — Held, 
i following Hedloek, In re (55 L. J., (Ai. 738), 

I That the legacy being segregated and vested in 
! trustees for tlie oliject of tlie gift wlien the con- 
' tingency hapiiened, the granddaughters, on 
attaining twenty-one, would be entitled to the 
intermediate income, and tlierefore that s. 43, 
siib-s. 1, of the (kniveyancing Act, 1881,as inter- 
preted by Dickson, In. rc (supra), applied, and 
tlie trustees bad jiower to allow maintenance out 
of the income. Guthriew Wal rond (22 Ch. D. 
573), distinguished ; dictum of Jessel, M.R., in 
Lony V. Ocenden (16 Cli. D. 694), corrected and 
explained. Clements, In re, Clements x. Bearsall, 
63 L. J., Ch. 326 : [1894] 1 Ch. 665 ; 70 L. T. 
(582 ; 42 W. R. 374. 

Tenant for Life and Remainderman.] — 

Where a fund consisting of leaseholds has been 
severed from the rest of a testator’s estate for the 
benefit of a tenant for life and remaindei'men, 
the income accruing between the death of the 
tenant for life and vesting in the remainderman 
goes to the remaindermen, contingently on their 
attaining vested interests in the corpus. Trustees 
may, therefore, under s. 43 of the Conveyancing 
Act, 1881, allow maintenance out of such income 
to infant remaindermen whose interests will not 
vest until twenty-one. Furneaux v. MueJier 
(W. N. 79, 135) discussed and questioned ; Xnl 
man v, Xidnum (40 L. J., Ch. 359) ; Medloek, 
In re, Ruffle v. Medlock (55 L. J., Oh. 738), and 
Clements, In re, Clements v. PearsaU ([1894] 1 
Ch. 665), followed and applied. Wood in. In re, 
Woodin V. Glass, 64 L. J., Ch. 501 ; [1895] 2 
Ch. 309 ; 12 R. 302 ; 72 L. T. 740 ; 43 W." R. 
615— C. A. 

Cfift by Parent to Child.] — The provisions 

of s. 43 of the Conveyancing Act, 1881, as to 
maintenance, must be read into the will of a 
testator dying after the act. The rule that a 
legacy given by a parent to an infant, impliedly 
carries interest from the death, by way of main- 
tenance, is not displaced by the fact that adult 
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children are named with infant children in a 
several gift. The rule is equally applicable where 
there is a discretionary power in trustees to raise 
a iiart of the interest of the legatee and apply the 
same for Ins “ advancement, preferment, or bene- 
ht.” The discretionary power of maintenance 
conferred ]>y s.43 of the Conveyancing Act, 1881, 
does not aifeet the rule. A general gift of residue 
in which adult and infant children share, is not, 
by reason of the same statutory provisions, a 
separate fund set apart for the maintenance of 
an infant, so as to render the rule inapplicable. 
MoodiL hi re, Woodmfe v. 3ftmhj.^ d4 L. J., Ch. 
174 ; '[1895] 1 Cli. 101 ; 13 R, IB ; 72 L. T. 190 ; 
43W. R.462. 


brother, will direct the master to make a larger 
provision for' him, tliat he may maintain the 
younger. Lana if y. - Athol (^l)iike')^ 2 Atk. 447. 
k P., V. iWe, 3 Atk. oil. 


Illegitimate Brother.] — Liberal maintenance 
made for an infant in regard to an illegitimate 
brother unprovided for. Bmdahaw v. BmdAtmv, 
1 J. & W. 647. 


Child Unborn.] — A special direction to the 
master to consider the birth of a child unprovided 
for, refused. Burnet v. Burnet, 1 Bro. G. C. 179. 
And see Dick. 602. 


c. Where Several Punds. 


Benefit of Infant.] — ^^\Tiere two several funds 
by distinct persons are given for infant’s mainte- 
nance, his interest alone must determine which 
funtl is first applicable. Foljam heY. IVilloufihhy, 
2 Sim. S. 165 ; 25 il. R. 178. 

Where there are two funds applicable to main- 
tenance, that which is most beneficial to the 
infant will be primarily liable. Lucas v. Kinq. 
8 L. T. 623 ; 11 W. R. 818. 

The al)sence of a direction to accumulate the 
iiKiome of one of the funds is not snfiicieiit to 
show an intention to jirefer the one to the other. 
Jh. And see ITW?.'?, In re, supra, col. 1435. 


Parents Destitute. ] — An increased maintenance 
out of the property of infants, for supporting 
their parents, who were in a state of destitution. 
Allen V. Coder, 1 Beav. 202 ; 9 L. J., Ch. 131. 

Liberal allowance for maintenance where a 
guardian or father is in distressed circumstances. 
Roach V. Ga r can, 1 Ves. sen. 160. 


Direction to Accumulate. ] — A female in- 
fant was entitled on attaining twenty-one or 
marriage to a portion out of estates of which hci* 
brother was tenant in tail, and to be maintained 
out of the rents in the meantime ; and she was 
also entitled on the happening of tlie same e vents 
to a sum of stock, and to be inaintaiiied out of 
the dividends in the meantime : subject to which 
the dividends were to lie accumulated ; — Held, 
that she must be maintained out of the rents, 
that jiri’angement being most beneiicial to her. 
Lyqon v. Coventry QLord), 14 Sim, 41. 

A testator bequeathed to his son a legacy con- 
tliigeiitly on his attaining twenty-one. He also 
bettueathed Iris residuary real and jiersonal estate 
on trust till liis son slioiild attain fifteen, for the 
maintenance of all his children, and subject 
thereto for accumulation at compound interest ; 
the aggregate fund to be in trust for all his 
children contingently on their attaining twenty- 
one ; — Held, that the infant was entitled to 
maintenance between attaining fifteen and 
twenty-one; and, the court selecting that mode 
wliich was most for the benefit of the infant, 
interest was declared to be payable on the legacy. 
Jfarfin v. Martin, L. R. 1 Eq. 369 ; 14 W. R. 421. 


: Suitable to Rank.] — Order made for liberal 
I maintenance of a female infant, wliose father was 
i living, witli a view to her being brought up in a 
; manner suitable to lier fortune. Wllllanis, B.c 
parte, 2 Coll. C. G. 740. 

i Where the mother is the sole guardian of the 
; heir to lai'ge estates the sum allowed the mother 
I fer tlie upkeep of establishment and education of 
I the heir ouglit to be such sum as prudent guard- 
j ians would allow to her “ as mother.” To decide 
I wliat is a reasomible sum all the circumstances of 
each case must be considered ; the governing 
consideration being what is for the interest of the 
heir. Barrier v. Hors, [1896] A. C. 625. 

Large allowance for maintenance ordered 
luider circumstances, but with reluctance. Petre, 
B,e parte, 7 Ves. 403. 

Order made 450/. a year for maintenance, 
where infant’s jiropertv exceeded 1,500/. a year. 
Christie, In re, 9 Sini.'fUB ; 10 L. J., Gh. 79. 


By Arrangement.] — The cliildreh of testator 
being respectively entitled to pecuniary legacies, 
in baidc, and successively to the testator’s house 
and stock-in-trade and equally to the residue, an 
offer of the cxecaitrix, the motlier, to maintain 
tlie cliildrcn without tlie fund in court iqion the 
terms of being released from accounting for the 
profits of the business, which she continued to 
cany on from the death of the testator, on the 
consent of the pr. ami. and njiproval of the 
master, was decreed accordingly. Brahe v. 
Fortune, 1 Moll. 201. And seeHy^i/Zeefew v. Yates, 
5 De G. &: Sm. 2U2. 


3. Amoukt of. Small Fund — Dividends.]— Order made that 

_ partof a small sum of stock bequeathed to an inf ant 

a. In G-eneral. should be sold to pay a debt incurred for 

Greneral Rule.] — The rule is, that entire costs of ^iGCCssaries, ami that the residue of the stock 
mainteiiaiice shall not exceed the sum-total of 

interest of the capital of infant’s foiffune. Car- mother towards his maintenance 


In Greneral. 


michael v. WUson,^ Moll, 80. 


Swift, Far parte, 1 Russ. &; M. 575. 


Mother Guardian.]— Order made without a 
reference, appointing the mother guardian of 
infant, and for the payment to her for main- 
.tenance of the interest on 1.000/. to which lie was 
entitled. Allsop, In re, G. 1\ Cooper, 44 ; 7 L. J., 
Oh. 194. 


Increased Amount.] — The court ordered a pre- 
sent allowance, and made a prosjjective provision 
for an increased allowance on entering the 
university, till twenty-one, a further order of the 
court to be applied for by the guardians. Fun/i 
V. Harvey, 2 De G. & Sm. 301. 


Rider Brother.] — The. court, in case of an elcler j 


Income Tax.] — ^Where a ceidain sum was 
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.allowed to a father for maintenance, the court, 
on the father’s petition for an additional sum on 
account of the deduction of the income tax, 
refused to make an order to that effect. BuffielA 
V, Elmes, 6 Jur. 1027. 

Master’s Eeport Varied.]— -Where the 

master on reference reported that an infant was 
entitled as the heir-at-law to freehold estates, and 
that lOOZ. per annum would be a proper allowance 
for his maintenance, the court increased the 
allowance to 150Z. per annum. Heroiis Minors.^ 
In ?•<?, 3 Ir. Eq. E. 589. 

Discretion of Trustees.] — Trustees were by 
deed authorised, if they thought fit, to apply the 
income of shares to which children were pre- 
sumptively entitled towards the maintenance of 
the children, notwithstanding the father of the 
children might be of sufficient ability to maintain 
them : — Held, that the court would not control 
the discretion of the trustees. Bropliy v.- Bell- 
amy. 43 L. J., Ch. 183 ; L. E. 8 Oh. 798 ; 29 L. 
T. 380. 

Unlimited Duration.] — A testator by his 

will, after giving annuities, directed his trustees 
to accumulate the surplus income until the death 
-of all his daughters, when the period of distribu- 
tion was fi.xed ; and the will contained a power 
of maintenance which was unlimited in duration 
■of time, and expressed to be exercisable during 
the lifetime of the daughters. There was another 
trust for accumulation of surplus income not 
applied in maintenance : — Held, that the power 
of niaintenance was unlimited ; that there was 
not sufficient evidence of an intention to cut 
down the terms of the power of maintenance ; 
and that the .grandchildren were therefore en- 
titled to have the income applied towards their 
maintenance. Smsed^ In re, Archer v. Prall, 54 
L. T. 929. 

Past Maintenance.] — A testator gave a 

legacy to three children, or the survivor, who 
should attain twenty-one ; but if all died under 
twenty-one there was a gift over. The will con- 
taine(i a direction to the trustees to apply such 
parts as they should think fit of the income of 
the legacy for the maintenance of the legatees : 
— Held, that the court had power to control the 
discretion of the trustees ; and the court, in 
opposition to the trustees, directed that the whole 
mcome should be paid to the father for their 
maintenance, tegether with an equal amount for 
past maintenance. Hodges, In re, Davey v. 
iVard, 47 L. J., Ch. 335 ; 7 Ch. D. 754 ; 26 W. E. 
390. 

Allowance Exceeded.] — If a guardian expends 
more in maintenance than the sum allowed, the 
court will not make any reference as to such 
extra expenditure, unless a special case is made. 
Mmmford v. Freeman, 1 Cox, 417. 

Unnecessary Expenses.] — Charges by 

trustees for money laid out in luxuries under 
colour of maintenance, and for money unneces- 
sarily expended in pulling down and rebuilding a 
Siouse, disallowed. Bridge v. Brown, 2 Y. & C. 
€. C. 181. 

b. Where Express Trust. 

Where Infants Absolutely Entitled.] — In- 
crease of maintenance beyond that prescribed 




by the will, ordered, the infants being entitled 
to the fund absolutely among them. Aynsworth 
V, Pratchett, 13 Yes. 321. 

What Amount Necessary.] — A direction to 
apply so much interest as might be necessary 
towards the maintenance of the testator’s grand- 
children, upon the decease of their respective 
mothers, the residue to accumulate, was confined 
to so much as should be actually necessary at 
the death of their mother. Rawlins v. Qoldfrap, 

5 Yes. 440. 

Annuity.] — Testator bequeathed an annuity to 
his granddau.ghter, towards her maintenance, in 
such manner as his trustees should in their 
absolute discretion think fit, whether her father 
should be able to maintain her or not. The 
trustees made a very small payment on account 
of the annuity, and no provision for mainten- 
ance of the infant, who had been provided for 
by her father. The court declared that the father 
should receive the whole annuity, he undei'takin.g 
to maintain her. Stephens v. Lawrie, 2 Y. & C. 
C. C. 87 ; 12 L. J,, Ch. 71. 

Definite Sum.] — Bequest for grandson at 
twenty-five with gift over and direction to apply 
a sum not exceeding 200Z. per annum for his 
maintenance : — Hekl, that the presumption that 
the infant was entitled to interest on the fund 
was rebutted, and, the testator having fixed a 
definite sum for maintenance, the court would 
not exceed it. May v. Potter, 25 W. E. 
507. 

Testator gave his residuary estate to an infant, 
and directed 60Z. a year to be allowed for his 
maintenance. The residue was of large amount, 
and the court from time to time considerably 
increased the maintenance. Josselyn v.Josselyn, 

9 Sim. 63. 

Discretion of Trustees.] — Where trustees 
having a discretion to apply what part they 
thought fit of an income of 800Z. in the main- 
tenance of an infant, had not exercised that 
discretion, and an allowance of 300Z. was made 
by the party in possession of the fund, and this 
had been considerably exceeded by the plaintiffs 
in maintaining the infant, it was referred to 
the master, to inquire what was proper to be 
allowed to the plaintiffs for the maintenance of 
the infant. Stop ford v. Canterhiiry QLordi), 11 
Sim. 82 ; 4 Jur. 842. 

Where the testator directed a certain provision 
for A. until sixteen, and then left it to his trus- 
tees to settle him in business, and provide for his 
maintenance out of the testator’s property ; on 
his attaining sixteen, the court referred it to the 
master to inquire what sums were to be allowed. 
Kilviiigton v. Gray, 10 Sim. 293. 

Power to Appoint Sum — Interest on Portion.] 

— Infant entitled under a term to portion on 
twenty-one or marriage ; and the estates were 
charged with the payment of such yearly sum, 
for her maintenance, not exceeding what the 
interest of her portion would amount to at such 
rate (not exceeding 5Z. per cent.) as her father 
should appoint ; and in default of appointment, 
then of such yearly sum, not exceeding the 
amount of interest aforesaid, as the trustees of 
the term should deem sufficient. The father 
died without having made any appointment ^ 

46 
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Held, that the amount of her mamteiiance must 
be scatled by the master. Lygmi Coveiiiry 
li S§im. 41. 

freeman’s Son.]— A freeman of London died 
illtei^t^,te, leaving an infant son, who became 
entitled to his orphanage share of the personal 
estate, and also to other property. The infant 
•was maintained by his mother : — Held, that the 
mother was ivserely entitled to be paid what she 
had expended, and that the amount w'as to be 
paid out of tlie orphanage share, that arrange- 
ment being for the infant’s benefit. Bruin v. 
Kiwff, 12 slm, 456 ; 1 Ph. 572 ; 14 L. J., Ch. 440 ; 
9 Jur.'979. 

Allo-wance beyond Provision in Will.] — 
Devisti in trust to pay annual sums for the 
mainteruiiiee of grandchildren till they bad 
attaiiietl twenty-five, and to accumulate the 
surplus iru'ome to form part of his residuary 
personal estate, and to divide the income of his 
estates nnumgst his grandc-hildren when they 
alt!t!nt‘d < \^ellty-^lve, with benefit of survivorship, 
A prlitioii fur an increase (jf the maintenance 
was the disposition of the property 

iml being sucii as tliat the grandchildren must, 
of necessity, take the whole. Tarnei' v. Turner^ 
4 bim. 450. 

-- — Trust for Acc umulation. ] — Kesidue dev ised 
upon trin't to pay two sums of lOU/. yearly for 
inajiitojiance of a giamlsuu and granddaughter 
till LWeiity-tlvo or till twenty-one <*r marriage, 
the ivsitlue of the income to be accumulated 
till ilu* deatli f»f the widow, and tlien a sum to 
be paid to the grandson at twenty-five, and 
anothtr .-un* to the graiuidanghtor at twenty- 
onv or nairnage, and if she <lied before, the sum 
to fall inti> the re^idue. The court increased 
thi‘ allo^'iaiu'es for (he maintenance hy 150/. 
and 120/. per aniiuia respectively, to be 
p.iid oul (»f the incnme and tlie aceinnulations 
thoui'itf. but it was (trdu’ed that the trustees 
sli'jidid Ir'id the iiilive-ts of th.e infiints as 
n security for recotnung to any peiron entitled 
then h) such sums tT money as the increased 
i'UniS of niaintcnaiiee would have amounted to 
if raccuiiuilatui as direeteil bv the will, Chhjan, 
Ju Tf\ 51 L d., CJa ISO ; io Ch. D, 505 ; 46 
L. T. 152 ; no W. 11. 2(h;. 

Income insufficient — Charge on Property.] — 
bViiere an infant entitled under a will to 
n alntenanee. was allowed lOu/. a year by the 
r ai.der, 'nut llio income was scarcely sufficient to 
pa}‘ other j riur charges thereon; it was ordered 
that the trustees and executors should be at 
liisvrty, i.ut of any funds in their hands, to pay 
the inn/, a year; and if the .same should be 
in.'sufiicit nr. tliaf wh.at tlie guardians should pay 
for (tiainteziancc should form a charge upon 
h;.^ interest in the property. Fenthnan y. Fentl’ 
mtri^ 15 hsira. 171. 

Settled Estates— Eesidence of Minor.]— When 
a testator directs the pay tncnl of a .sum of money, 
sutljciciit hsr tlie mtauMTiaintenancc of a minor 
itititled lo (ho .settled ('Ntates, and miinifesls a 
<'l* ar intcailioji that sucli minor shall reside at 
tiic priru'lpal niutision, such a sum will be 
diivctctl lo be paid out of the rents of the settled 
csttttcs as will sufihte to keep up the mansion as 
a resilience for the minor, (xfhjgs v, (fihson. 
Mnynard^ F*cx>(^rte^ 21 W, B, SliJ, 


c. Ability of Parent. 

i. In General. 

General Snle.]— ‘"Maintenance” not equiva- 
lent to “ interest” for the purpose of vesting a 
legacy; no mamtenance shall be given when 
the parent is of ability to support the children. 
PuUford V. Hunter^ 3 Bro. C. C. 416. 

Where a father is sufiicieiitly competent, the 
court will give no direction with regard to an 
infant’s maintenance. Jaehson y. Jaelrnn, 1 
Atk. 515. 

A parent must maintain his child, unless?, 
totally incapable, or from having many children 
he is very necessitous, Butler v. Biitier, 3 Atk^ 

60. 

Insolvency.] — To entitle the father of an 
infant legatee to maintenance, it is not necessary 
that he should be insolvent, but that he sliouldl 
not be ill circumstances to maintain his child 
suitably to his expectation. Bucliworth v. B\ieh^ 
worthy 1 Cox, 80. 

Consent of Persons entitled over.] — 

Besiduary bequest in favoiir of infant grand- 
children, with sunivorsliip, and accumulationj. 
and a limitation over. The father, in con- 
sequence of bankni|)tey, being unable to main- 
tain Iiis children, iiiaiiitenance was directed by 
the court, taking the consent of the persons to* 
w’honi the property was given oi’er. Fendall v*. 
Fash, 5 Yes. 197, n, S. Carendhli v. 2Iercei\ 
5 Yes' 195. 

legacy to Grandchildren.] — Mamtenance not 
allowed upon legacies to grandchildren at twenty- 
one with interest, thougli the father was not of 
ability to maintain them, the legacies wdth the 
interest being given over. Frrhigton v. Ohapmanj. 
12 Yes. 20. 

Increased Allowance.] — ^Ydien a sum has beea 
allowed for maintenance on the ground of the 
father's inability to maintain them, the court 
will not grant a, reference for an additional 
allowance without afildavit showing that the- 
former allowance had become insufficient. Go?*- 
ton V. T7z«.yC5 4 Jur, 4. 

Pather with some means.] — ^^Yhere property 
of the value of lO.Oon/. pur annum was to be 
accuraalated, and to be laid out in purchase of 
lands for father for life and Ins soih in tail, with 
subsequent liinitatious f>vcr : — Held, that as the 
father was pnossessed of a moderate income, 
insufficient for the maintenance of his sons, to 
fit them for their positions, a sum of 2,700/. per 
annum should be allow'ecl him for the benefit of 
the infants. Ilareloch v. Havelock^ Allm^ hi 
50 L. J., Ch. 778 ; 7 Ch. I). 807 ; 44 L. T. 168 ; 
29 W. E. 859. 

Maintenance, under the circumstances, given 
to a father, wiio luul 6,000/. a-ycar of his own^ 
and although m'f rcpojd, of debts laid been made,. 
JermUe v. A/Z/q Q. Cooper, 52 ; 14 K. E. 215. 

Older made for a liberal allowance for the- 
maintenancG of a female infant, whose father 
was living, with a view to her being brought up 
in a manner suitable to lier fortune and expecta- 
tioms. WUUaina, Fx parte, 2 Coll 0. C. 740. 

Whei*e three children were entitled to a sum 
of 40,000/. equally, at twenty-one, and their 
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father’s income did not exceed 500L a-year, 
maintenance was allowed. Barry v. Barry ^ 1 
Moll 210. 


Leg-acy to Infant — Apprentice.] — A father 
cannot apply a legacy left by a relation to his 
child, for his maintenance ; nor can he put him 
out apprentice with the money arising from the 
legacy. Barley v. Barley^ 3 Atk. 399. And see 
id, 60, n. 


Small Property.] — The interest of small 
legacies ordered to be paid to the mother for 
maintenance, upon her affidavit that the father 
was abroad in embarrassed circumstances. Wal- 
ler Y. Shore, 15 Yes. 122 ; 10 K. E. 41. 

Dividends to which infants were entitled 
ordered, without a reference, to be paid to their 
father for their maintenance, the parties being 
poor and the property of small amount. Bayne 
Y. Low, 1 Euss. & M, 223. 


Common Establishment.] — A daughter was 
entitled to one-lith of some property, and her 
father to the I’emainder. She resided with, and 
was maintained by him, and he received the 
whole of the rents ; after his death, she claimed 
against his estate an account of one-fifth of 
the rents for twenty years. The court con- 
cluded ^ that the common establishment had been 
maintained out of the mixed fund, and rejected 
the claim. Trimler v. Smith, 23 Beav. 554*. 


Second Marriage.] — Mother married to a 
second husband not obliged to maintain the 
children by the first, but shall have an allowance 
from the interest of their fortunes. Billingsley 

V. Oriteliet. 1 Brn f! fl 


Mother’s separate Estate.] — Where father is 
not of ability court will allow maintenance for 
children, though mother has a competent separate 
estate. Baleu v. Bannister, 4 Madd. 275 ; 20 
E. E. 299. 

After the death of the father : — Held, that 
maintenance was to be determined irrespective 
of the means of the mother to support them out 
of her own fortune. Bouglas v. Andrews, 12 
Beav. 310 : 19 L. J., Ch. 69 ; 14 Jur. 73. 


Father not to Benefit.] — The court will not 
give a direct benefit out of an infant’s income to 
his father. Staples, In re, 21 L. J., Ch. 620. 

A scheme by which an infant (whose father 
w-as living) was to be articled to a solicitor, 
and to live with an uncle residing in the 
same place, was approved of by the court ; and 
the uncle was appointed guardian to the infant, 
and to have an allowance out of his income. An 
allowance to the father, who lived at a distance, 
and was in very narrow circumstances, was re- 
fused. II), 


was directed without regard to the father’s 
ability. Hoste y. Bratt,'dYQ^.TiO. 


From what Time.] — ^Where the parent is 
reported not of ability, the sums allowed shall be 
only from the time of the report, not of the decree. 
Hughes v. Hughes, 1 Bro. C. C. 387. 


Marriage Settlement.] — A father, if of ability, 
is not entitled to maintenance out of marriage 
settlement funds, which contained a power to 
apply the income for maintenance, unless it is 
clear that maintenance was to be allowed with- 
out reference to the ability of the father. 
Thompson v. Griffin, Cr. & Ph. 317 ; 5 Jur. 90. 


ii. Where Express Trust, 


Beference as to Ability.]— Where a legacy is 
given to infants at twenty-one, with a direction 
j.or maintenaiice out of the income during their 
minorities, and an ultimate limitation over the 
court, upon a petition for maintenance refused 
to dispense with the usual reference as to the 
rather s ability. Lucknow y. Brown, 12 Jur. 

Trust by will for all the children of A., when 
and as they shall severally attain sixteen, with 
cLircctioa tor their maintenance j maintenance 


Appointment by Wife.]— By a settlement, 

power was given to the wife to appoint a fund to 
her children, and it empowered the trustees to 
apply the income for maintenance, notwith- 
standing the husband might be of ability. The 
wife appointed the fund equally, and directed 
the income, during their minorities, to be paid to 
her husband for their maintenance. The children 
had other means of maintenance : — Held, that 
the court would apply a proper sum for the 
maintenance, and not necessarily the whole ; and 
a reference to chambers was directed to inquire 
how much ought to be allowed. White v. Grane, 
18 Beav. 571 ; 23 L. J., Ch. 863 ; 2 W. E. 320, 
328. 


Discretion of Trustees.] — Trustees were 

authorised, if they thought fit, to apply the 
income of shares to which children were pre- 
sumptively entitled towards maintenance, not- 
withstanding the father might be « of ability to 
maintain them : — Held, that the court would not 
control the discretion of the trustees. Brophy v.. 
Bellamii, 43 L. J., Ch. 183 ; L. E. 8 Ch. 798 : 29 
L. T. 380. 

Personal estate settled, with a direction that 
after the wife’s death the trustees should apply 
the income at their discretion for maintenance : 
— Held, that after the wife’s death the hnsbancl, 
notwithstanding he was of ability, was entitled 
to require the whole or a sufficient part of the : 
presumptive income to be applied for mainten- 
ance. Stochen v. Stochen, 4 Myl. & Cr. 95. 
Affirming 4 Sim. 152. And see 2 Myl. & K. 489 : 

7 L. J., Ch. 305 ; 2 Jur. 693. 


On Second Marriage.] — Where the 

vyoman’s fortune (on a second marriage) was 
settled to the use of herself for life, remainder to 
the children, making a provision for mainten- 
ance out of the interest of the fund, the court 
ordered an allowance to be made. Mimdii v 
(^arZ), 4 Bro. C. C. 223. 


Trust or Power.]— By an ante-nuptial 

settlement, it was provided that until the capital 
should be transferable to any child, the trustees 
should receive the dividends upon trust, to apply 
the whole as they should think fit, for mainten- 
ance of such child .—Held, that this was a dis- 
cretionary trust for maintenance, and not simply 
a power, and that the father was entitled to an 
allowance for past and future maintenance of his 
child, without reference to his ability. Hansoim 

V. Burgess, 36 L. J., Ch. 84 ; L. E. 3 Eq. 773 : 1$ 

W. E. 189. ^ 


■- — Discretion not Exercised.]— By a mar- 
riage settlement it was declared that the trustees 
should, after the death of the wife, apply to 

46—2 
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whole or such part as they should think fit of the 
income of the expectant share of any child for 
the maintenance of' such child. The trustees paid 
the whole income to the husband without exer- 
cising,^ any discretion as to its application to 
maintenance Held, that there was a discre- 
tionary trust equivalent to a power ; and as the 
trustees had not exercised any discretion, the 
estate of the husband must repay the whole 
income received. Mmisome v. Bvrfjeas (L. E. 8 
Eq. 773) disapproved, l^hmdy v. Iloire {EarY) 
(4 Bi’o. C. C. 224) commented on. WUs(m v. 
THrnm\^2 L. J., Ch. 270 ; 22 Gh. D. 521 ; 48 L. 
T. 370 ; 31 W. E. 438. 


husband and wife, or the survivor, to appoint the 
whole or any part of their dividends for mainten- 
ance. And it was declared that the trustees 


might apply the income, or a part, for mainten- 
ance as they thought proper : — Held, that the 
husband (who survived) was entitled to apply 
the income of the trust funds for the mainten- 
ance without reference to his ability. JYewton, v. 
Ciirzon, 16 L. T. 696. 


Ante-nuptial Settlement.] — If, under a mar- 
riage contract, a fund has been settled upon trust 
for the children, at twenty-one, with a proviso 
that, till their shares become payable, the interest 
shall be applied towards their maintenance, the 
father is entitled to receive such interest for that 
purpose, without reference to his own ability. 
Mfaifher v. Yimny^ 2 Myl. & K. 490. 


Breach of Trust.]— Where trustees advance to 
a father the interest of his infant son’s fortune, 
the court may, in a proper case, hold it a due ap- 
plication of such interest towards the mainten- 
ance of the child, though the father may have 
ample means of his own, yet if the money was 
paid by the trustees, and received by the father, 
as an advance for his own purposes, and was 
secured hj a deed by the father to indemnify the 
tr ustees against the con seq uences of their breach 
of trust, the court will enforce repayment to 
the child of the sums advanced by the trustees. 


OulheHmn v.. Wood, Ir. E. 5 Eq. 23 ; 19 W. E. 


— - Eight to he Eecouped.] — The doctrine, 
that where tliere is a fund subject to a trust for 
the maintenance of children, and the children are 
maintained by their father without any insort to 
the fund, the father is entitled to be recouped 
out of tlie accumulated income, only applies 
wliere the trust for maintenance is in an nnte- 
nu])tial settlement, which has a basis of contract 
tc) support it, Evrr'mm's Trvds, In re, 40 L. J., 
Ch. 6.37 ; L. E. 12 Eq. 422 ; 25 L. T. 57 ; 19 W. 
E. m:;?. 


4. Past Maintenance. 


a. In Q-eneral. 

General Kule.] — Ko allowance to a parent for 


maintaining an infant for the time past. Hill v. 
Chapman, 2 Bro. C. C. 231. S. P., Simon v. 
Barber, Taml. 22. 



Biscretionary Trust to Eather.]— Devise to M. 
f(jr life of piopert}’' in trust to ap[)ly tlie s.ame at 
his discretion towards the maintenance of his son 
D., tlie surplus to be accnmulated, and to be 
applied for I lie lienefit of D., or paid over to him 
as M. should tliink fit, and after the death of 
IVl ( ievise of the property and all accimuilations 
not a|}|)lied or paid over to D., to D. absolutely. 
M. who afiart from this property was of ability to 
maintain 13., received the rents of the property 
and maintained D, suitably : — Held, that M. was 
under tlie will entitled (notwitlistanding his own 
ability) to apply so much of the income of the 
trust jfunds as he should think proper towards 
the maintenance and benefit of his son D. 
J/aleonumi v. Maleommn, 17 L. E. Ir. 69 — C. A. 


Ability of Father.] — Nor where the 

father had not been of ability, and although the 
will had expressly gi^X'ii the produce to the 
trustees for maintenance. Andreivs v. Parting- 
ton, 2 Cox, 223 ; 3 Bro. C. C. 60. 


In Special Case.] — The court will not direct 
an inc[uiry as to the propriety of an allowance 
to the father for past maintenance unless a 
special case be macle. Bond, Ex parte, 2 Myl. 
&K. 439; 4L. J., Ch. 84. 

Maintenance allowed for time past. Smo7i 
v. ShaiD, 9 Yes. 285 ; 7 E. E. 190. S. P., Reeves 
V. Brymer, 6 Yes. 425 ; Sherioood v. SniitJi, id. 
454. 


Infants’ Shares not Beterminahle.] — By a mar- 
riage settlement trustees were directed after the 
death of both parents to apply as much as they 
should think fit of the income of each child’s 
share for its maintenance, and accumulate the 
surplus. The sliares could not he determined 
daring the life of the father : — Held, that if the 
father was not of ability' to maintain his children, 
there might be a reference in order that main- 
tenance iniglit be provided for them out of the 
trust fund. Kelicn'ich v. Langston, 11 Sim. 291. 


Debts incurred by Father.] — Maintenance 
allowed for the time past, the father being liable 
to debts he was obliged to contract in supporting 
minor and no fund to reimburse him. Darling- 
ton, Ex parte, 1 Ball & B. 240 ; 12 R. E. 21. 

A father having sold property and borrowed 
money to enable him to maintain his child, a 
legatee, wdiose legacy was held to have vested, 
was allowed out of the legacy past maintenance 
to the extent of the sums so raised. Parsons v. 
Peters, 11 Jiir. (n.S.) 150 ; 11 L. T. 501 ; 13 W. R. 
214. 


Son-in-law.] — Bequest to son-in-law in trust 
for the maintenance of his children by the testa- 
tor’s dangliTer ; — Held, that the son-in-law was 
entitled to apply the interest of the share for 
maintenance, notwithstanding he might be of 
ability. Jfaiohlns v. Watts, 7 Sim. 199. 


Father Abroad.] — Where an infant en- 
titled to 2901. per annum had been maintained 
by his father, who had incurred a large debt for 
the purpose, and was unable any longer to main- 
tain his son : — Held, that the father having 
resided out of the country, and being unable to 
apply to the court before, the court would grant 
a sum for past maintenance. Carmichael v. 

20 L. J., Ch. 396. 


Power to Appoint for Maintenance.] — Two 
sums were vested in trustees on trusts for hus- 
band, wife, and children, with a joint power to 


Income exceeded,] — Trustees directed to re- 
ceive and pay the income of a fund for the 
maintenance of the children, and to pay and 
divide the fund and all accumulations among 
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the children at twenty-one. There was no ex- 
press direction to accumulate. The father main- 
tained the children at a larger expense than the 
income of the fund : — Held, that he was entitled 
to the accunmlations of income for the past 
time, and the future ihcome during the infancy 
of his children. JBirch y. Sumner^ 3 Jur. (N.s.) 
712. 

Grandchildren.] — Maintenance decreed to 
grandchildren for time past, though no direction 
given in will. ColUs v. Blacliburn^ 9 Ves. 470, 

Annuity.] — Annuity bequeathed to grand- 
daughter towards her maintenance as his trus- 
tees should in. their absolute discretion think fit. 
The trustees made a very small payment on 
account of the annuity, and made no provision 
for maintenance. The court declared that the 
father who had maintained the infant should 
receive the whole annuity for the time past till 
further notice ; he undertaking to maintain her. 
Stepheiu v. Laim'ie, 2 Y. & C."C. C. 87 ; 12 L. J., 
Ch: 71. 

Trustees’ Biscretiou.]— Where trustees having 
a discretion to apply what part they thought fit 
of an income of SOOZ. in the maintenance of an 
infant, had not exercised that discretion, and 
the persons who brought up the infant expended 
in her maintenance considerable sums, it was 
referred to the master, to inquire what was 
proper to be allowed for the maintenance of the 
infant from her becoming entitled to the fund. 
Stopford V. Canterlmry (Xc/yZ), 11 Sim. 82; 
4 Jur. 842. 

Maintenance allowed for the time past under 
particular circumstances, a power to the trustees 
to apply dividends for maintenance, and by the 
death of the trustees, or their not acting, their 
discretion not having been exercised, an inquiry 
was directed whether it would have been proper 
in the trustees to apply any and what part of the 
dividends. Maherlij v. TuHon^ 14 Ves. 499. 

Charge on Infant’s Estate.] — Sum directed to 
be raised for past and future maintenance of an 
infant, and to be a charge upon his estate, both 
present and future. Allen^ In re, 14 Jur, 324. 
And see Howartli, In re, supra, col. 1433. 

Eents — Costs of Suit by Guardian.] — Where a 
father not of ability to maintain his daughter, 
had, as her guardian, received the rents of her 
property, but had maintained her, and had spent 
a considerable sum in a suit relating to her pro- 
perty, which ended beneficially for" her, but of 
which her estate had to bear the costs : — Held, 
that he was entitled to retain the rents, by way 
of allowance for his expenditure on her behalf. 
Wright V. V amlerplcmh, 8 He G. M. & G, 133 ; 
2 K. & J. 1; 25 L. J., Ch. 753 ; 2 Jur. (N.S.) 599 ; 
27 L. T. 91 ; 4 W. E. 410. 

Order for Maintenance — Beath of Trustee.] — 

By an order of the court, trustees of a will were 
directed to pay the income of property to which 
an infant was entitled to her mother for main- 
tenance. One trustee died, and. the mother mar- 
ried again ; but the whole income was still paid 
to her. It was shown that the daughter had 
been well educated, and that her social position 
had been improved by her mother’s marriage, 
and that the income, so far as not expended on 
herself personally, had been applied towards the 


expenses of the stepfather’s establishment, of 
which she had the benefit : — Held, that the 
allowance of the whole income for maintenance 
would, under the circumstances, have been sanc- 
tioned by the court if applied to, and that the 
whole income ought, therefore, to be treated as 
having been properly applied, and that the order 
for maintenance had come to an end only on the 
marriage of the mother. Smith v. Brown, 48 
L. J., Ch. 694 ; 10 Ch. B. 377; 40 L. T. 374 ; 27 
W. E. 588— C. A. 

Trust in part Valid — Biscretion of Trustees.] 

— W. by will gave the residue of his personal 
estate to trustees upon trust to apply the income 
for the maintenance, education, and benefit of 
the children of A. until they respectively at- 
tained twenty-three and to accumulate the re- 
sidue, and upon certain further trusts, as to the: 
capital, in favour of the children of A., w'hich. 
by an order were declared to be void for remote- 
ness. By the same order the trustees were 
ordered to accumulate the surplus income until 
further order. A. survived the testator, and had 
two children, the elder of whom attained twenty- 
three on March 10, 1892. The trustees accu- 
mulated the whole of the income until 1895 : — 
Held, that the gift of income for maintenance 
was separable from the gift of capital, and was 
valid ; and that the trustees had still a discre- 
tion to apply all or any part of the income 
which accrued before March 10, 1892, for the 
past maintenance of both children, and similarly 
might apply all or any part of the income from 
that date until the younger child should attain 
twenty-three for his maintenance. In re, 

Jaahson v. Parrott, 65 L. J., Ch. 281; [1896] 

1 Ch. 281; 73 L. T. 743 ; 44 W. E. 310. And see 
Coster V. Coster, infra, col. 1454. 

b. Of Particular Classes, 

i. Grandckildren. 

Legacy.] — Maintenance out of interest of 
legacy to grandchild, when youngest should 
attain twenty-one, refused. Lomax r. Lomax, 11 
Ves. 48 ; 8 E. E. 84. 

The court will not allow maintenance to a 
grandchild legatee out of a fund not vested. 
Bnehivurth v. Buchworth, 1 Cox, 30. 

Surrender of Copyholds.]— Defective sur- 
render of copyhold cannot be supplied for grand- 
children. Perry v. Whitehead, 6 Ves". 544. 

No interest given byway of maintenance upon 
legacy to grandchild. Id, 546. S. B., Elton v. 
Elton, 3 Atk. 508. 

Father not of Ability.] — Maintenance 

not allowed upon legacies to grandchildren at 
twenty-one with interest, though the father was 
not of ability to maintain them, the legacies 
with the interest being given over. Erring ton 
V. CPiapman, 12 Ves. 20. And see Buchworth v. 
Buchworth, 1 Cox, 30. 

Accumulations.] — Devise to grandson of 
twenty-one, with accumulation in the mean- 
time, with similar limitations over to his sisters. 
The father being dead and the widow married, 
maintenance was decreed, without an inquiry. 
Qreenwell y, Greenwell,^ Ves. 194. (See note 
50, dX 199 a.) 

Not Birected by Will.] —Maintenance decreed 
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to grandcliildreii, tliQUgli no direction for it in 
will CoUis T. MaMurn, 9 Yes, 470. 

Gift oTer— Bankruptcy of Fatker.]— Bequest to 
grant Ichildren at twenty-one or marriage with 
survivorship and accumulation till the time ^ of 
payment, and a limitation over absjDlutely. The 
father being bankrupt, maintenance was directed 
by the court, taking the consent of the persons 
to whom the property was given over. Fendtill 
T. XasJi, 5 Yes. 197, n. 

father’s Income Inadequate.] — Bequest 
to grandchildren at twenty-one or marriage with 
survivorship, the interest to accumulate and gift 
over to the mother. The father’s income, though 
cou>iderable, bearing no proportion to the 
fortune bequeathed, and there being several 
children, the court directed maintenance, taking 
the consent of the mother. Cavendish v. Mercer, 
5 Yes. 195, n. ; 5 R. R. 27. 

ii. Illegitimate Children. 

Surrender.]— The court will not supply a sur- 
render for a natural child; but, if it has a 
legacy from the father, payable at twenty-one, 
will allow maintenance, Cricliett v. Ddhy, 3 
Ycn 12. 

Father Lunatic.] — An allowance will be made 
out of a lunatic’s estate for his illegitimate 
childi'en, but not for their mother, llayeoch, 
B.!' ihirtc, 5 Russ. 154 ; 29 R. R. 16. 

Brother Illegitimate.] — Liberal allowance of 
maintenance made for an infant in regard to an 
illegitimate brother unprovided for. Bradshaw 
T. Jiradfthaii', 1 J. &; \Y. 647. 

iii. Infant Out if Jurisdictwn. 

Special Order.] — Special order for allowance 
of maintenance to an infant resident with her 
father out of his jurisdiction. De Weerer v. 
BucJqmrt, 6 Beav. 391. And see Morrmm, In re, 
infra, col. 1452. 

On Medical Grounds.] — It appearing that an 
infant, ward of the court had been sent abroad, 
in consequence of the advice of medical men, 
the court granted a reference for the infant’s 
maintenance out of the jurisdiction, but limited 
the alio’wance to be made to one year, M'ynd^ 
ham V. Etmismore, 1 Keen, 467. 

Father Absconding.] — The court has authority 
to order maintenance for infantsout of the juris- 
diction, and where an infant had been taken by 
his father, who had absconded, and would not 
suffer the infant to return, the court gave liberty 
to the guardian to apply annually for an 
allowance for the infant’s maintenance on 
producing certificates showing the proper ap- 
plication of the money. Stephens v. James, 
1 HvL & K. 627. And see Lockwood v. Fen- 
ton, infra, col. 1453. 

6. To Whom Paid. 

To Father —Mother’s Discretion Controlled.] 

—Where a fund was given to trustees for 
infants to pay the income to the mother to be 
applied at her discretion :-~Held, that where the 
mother had not exercised a sound discretion the 


court would order the income to be paid to the 
father. JlopeFs Trusts, In re, 11 Gli. D. 272 ; 
40 L. T. 97 ; 27 W, R. 408, 

Dividends.]— Accrued and future divi- 
dends ordered to be paid to the father, he under- 
taking to apply the dividends to their mainten- 
ance, the court being satisfied that such order 
would be for the benefit of the minors. Birclds 
Trustees, In re, 15 L. R. Ir. 380. 

Consols in Name of Infant Beneficiary.] 

—Under 1 Will. 4, c. 65, s. 32, where an infant 
was beneficially entitled to consols and to mainten- 
ance thereout, an order was made for payment 
of the dividends to the father upon a petition by 
the father and the infant, by the father as her 
next friend. Ramon v. Ramon, 39 L. T. 552 ; 
27W. R. 260. 

The court has jurisdiction under the 1 Will. 4 
c. 65, s. 32, upon the petition of the father, where 
there is no guardian, to direct that dividends 
belonging to the infant shall be paid to the 
father for maintenance. Xaish, In re, 9 L. J., 
Ch. 252. 

Where stock was invested in the name of an 
infant, and the bank declined to pay the divi- 
dends for want of a sufficient receipt, upon peti- 
tion of infant’s father, although the minor was 
not a ward of court, and no guardian ivas ap- 
pointed and no cause was depending, the court 
ordered the governor of the bank to pay the 
dividends to the father. Murphy, In re, 2 Ir. 
Eq. R. 24. 

To Trustees — Accumulations.] — Consols were 
standing in the names of a trustee and an infant 
absolutely entitled under a will. The court 
ordered the proper officer of the Bank of England, 
during the minority of the infant, to invest the 
dividends due and to accrue due. The bank, 
refusing to act on the order, the court made an 
order directing the dividends to be paid to the 
present trustees of the wdll, for the benefit of the 
infant. Femj), In re, 59 L. T. 209 ; 36 W. R. 
729. 

To Solicitor — Small Legacy.] — The wkole of a 
small legacy, and accumulations, paid out to the 
solicitor of an infant who had no other property 
upon his undertaking to apply it in paying for 
past maintenance, and for a prospective outfit, 
and after deducting the costs to pay any balance 
to the infant at majority. Welch, In re, 23 L. J., 
Ch. 344 ; 2 W. R. 310. 

To Guardian.] — An allowance of maintenance 
to a guardian must be in regard to what the 
infant then had, and not to what falls in after- 
wards. Chaplm V. Chajjlln, 3 R. Wms. 368. 

Infant out of Jurisdiction. J-r-An infant 

entitled to a fund in court was resident abroad 
with a guardian appointed by a foreign court. 
The vice-chancellor ordered the dividends to be 
paid to her solicitor, he undertaking to remit 
them to the guardian. Morrison, In re, 16 Sim. 
42;njur. 984. 

The court has authority to order maintenance 
for infants out of the jurisdiction. Where an 
infant had been taken away by his father, who 
had absconded, and would not suffer the infant 
to return, the court allowed the guardian to 
apply annually for an allowance for the infant 
on producing certificates showing the proper 
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-applicatfen. of the money, S ejjhens Y. James, 
I Myi, &' K. 627. 

Where the mother after a second marriage 
'Was liYii}.g apart from her husband' JN'ew York 
and refused to allow an infant to be brought to 
this country. On petition by a maternal uncle 
-tof the infant the court appointed the mother 
and uncle the guardians, and refused to make 
any allowance for maintenance. Lochwood v. 


petition, and directed a bill to be filed. Fair- 
rnaitr. Green. 10 


Bonus on Policy.] — A bonus on a policy settled 
>on trusts, under wliich an infant was entitled 
contingently, directed on petition without suit 
to be anticipated and applied for maintenance. 
Hays, In re, 3 De G-. & Sm. 485. 


-Fenton, 1 Sm. & G. 73 : 17 Jur. 127. 


Testamentary G-uardian — Marriage.] — 

The court on the marriage of a female testamen- 
tary guardian, to whom an allowance for main- 
tenance has been made, inquires into the altered 
state of circumstances. Jones v. Powell, 9 Beav. 
Md. 


Petition — By whom Presented.] — Petition as to 
maintenance by whom to be presented. Burble 
Y. Bussell, 4 Jur. 859. 


Appearance.] — In a petition for a guar- 
dian and maintenance, the x^ersonal attend^ance 
of two infants dispensed with on the ground of 
illness. JJawson v. Dawson, 1 Jur. 37. 


— — Emigration.] — Part of the principal in 
court, to "which infants were entitled, advanced 
towards enabling the infants to emigrate with 
■their guardian. Clmdie, In re, 17 Jur. 362. 


Small Sum.] — A very small sum of stock 

being in court to the account of several infants, 
the court made an order that the dividends 
should be paid to their guardian until the 
youngest should attain twenty-one, or until, 
further order. Buttertirld, In re, 19 L. J., Ch. 
373 : 15 Jnr. 96. 


Eeference— Small Property.] — Dividends to 
which infants were entitled ordered, without a 
reference, to be paid to their father, the parties 
being poor and the property of small amount. 
Payne v. Low, 1 Euss. & M. 223. - 


Apprentice Pee,] — Infant apprenticed 

and fee paid without reference, father alleging 
he thought it proper. Meiules da Costa v. De 
Paz, Dick. 168. 


Stepmother.]— A., on the death of her 

husband, entered into possession of the property 
tie left, and out of its rents, and by carrying on 
liiS' trade, maintained herself and his children, 
three being his children by a former marriage. 
On a bill the court directed a reference to the 
master, who by his report approved of the widow 
.and her co-executor as the guardians of all the 
children, and found that tl;ie whole income ought 
to be allowed for their maintenance. The court 
directed that the receiver shoidd pay all the 
income of the property to the witlow for the 
(maintenance of the children. Anderton v, Yates. 
.5 De G. & Sm. 202. 


Special Direction — Unborn ychild.] — A 

special direction to the master in settling an 
infant’s allowance, to consider the birth of a 
child unprovided for, refused. Burnet v. Burnet, 
1 Bro. C. C. 179. And see Dick. 602. 


Costs.] — Eeference for maintenance with- 
out suit when first introduced ; court will order 
costs on reference for maintenance without 
suit. 'Hum as, Ex farte, Amb. 146. 


6. Practice. 


Ho Cause Depending.] — Maintenance allowed, 
though no cause in court. Kent, Ex yarte, 3 Bro. 
€. C. 80. 

The court, upon ex parte applications, may 
^llow maintenance for an infant where no cause 
is depending. Whitfield, Ex ^oarte, 2 AYk. j 


Eeceiver.] — Where infants’ mother was 

dead, and the father, a man of irregular habits, 
had intermarried with his servant, the court 
referred it to the master to approve of a receiver 
of the minors’ estate, and also to report as to 
proper maintenance, and whether it would be 
proper to appoint guardians. Cornelehs, In re, 2 
Ir. Eq. R, 264. 


Order on Fetition.] — The court will allow 
maintenance upon a petition without bill, where 
ithe infant’s income does not exceed lOOZ. a year. 
Laliin, Ex yarte, 4 Russ. 307. 

Maintenance will not be allowed without a 
bill filed, to an infant entitled to real estate 
•of a yearly value exceeding 1001. Alolesioorth, 
In re, 4 Russ. 308, n. 

Reference for maintenance and appointment 
■of guardian ordered on petition without suit ; 
property 200Z. per annum. Myerscougli, Ex 
yarte,! 

Order as to maintenance out of freehold estate 
made upon petition without suit. Starhie, Ex 
parte, 3 Sim. 339 ; 30 R. R. 170. 


Past Maintenance — Residuary Legatee.] — 

Where it appeared that an infant residuary 
legatee, a married woman, had been deserted by 
her husband, and that there was likely to be a 
large residue, inquiries were directed to ascer- 
tain the probable amount of the petitioner’s 
fortune, and what would be a proper allow- 
ance for past and future maintenance. Coster 
V. Coster, 1 Keen, 199. 

Where a party had maintained a minor for 
seven years, reference to inquire by whom the 
minor had been maintained confined to six years. 
Forestal v. Doyle, 8 Ir. Eq. R. 520. 


Eeport— -Exceptions.] — Exceptions will not lie 
to a master’s report of maintenance ; and a title 
set up against that of the infant cannot be taken 
notice of, but must be established elsewhere. 
Nicliolls, Ex yarte, 1 Bro. G. 0. 577. 


— Contingent Interests.]— Maintenance 
ullowed in the case of children and grand- 
vchildren ; though the interests were contingent. 
'The court, however, refused to make the order on 


Party in Contempt,]— Applications for main- 
tenance of wards refused, when the party apply- 
ing is in contempt. v. Camybell, 1 

Jur. 540. ' 


Education — Change of School.]- 
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legacy to an infant, the income to be applied for of property required by 7. Geo. 4, c. 57. JOefries^ 
its maintenance, nnder the superintendence of -^.Davies. 1 Scott, 594; 1 Bing. (N.c.) 692 S- 
B., who should also have the control of the D. P. 0. 629 ; 1 Hodges, 103 ; 4 L. J., C. r. 19L 
infant’s education. The father and mother An infant was non-suited, and there was ^uag- 
resided abroad, and B. sent the infant to school, ment against him for costs. He sued on a writ 
On the death of B., the father desired to place of error, which was not proceeded with. After 
the infant at another school : — Held, that the the return day of the writ had expired, he was- 
— 1 . o v%o4-i+irtn wQu f.ai-ATv 1 -n pTTAP.ntimi on the original ludeuiient : — 


missed with costs. Golding v. Castle^ 
1080. 


14 Jur. 2 D. P. 0. 302 ; 3 Tyr. 866 ; 2 L. J., Ex. 271. 


G. PEOCEEHINGS BY AND AGAINST 
INFANTS. 

1. IlT Genbeal. 


Partition— Sale out of Court.]— Where some 
- Ar^ATWQT of the parties beneficially interested are not sui 

t AinD AbrAiiNbi juris, and the trustees have no power of sale 

under their trust deed, there is no jurisdiction 
. , under the Partition Act, 1868, s. 8, to order a 

sale out of court. Stinignell v. Strug nell, 53 L- 
An infant may sue J., Ch. 1167 ; 27 Oh. D. 258 ; 51 L. T. 512 ; 33 


In Porma Pauperis.] — An infant may sue J., Ch. 1167 ; 27 Ch. D. 258 ; 51 L. T. 512 ; 33 
in forma pauperis by his next friend. Sryant v. W. E. 30. 

Wagner^ 3 Jur. 460. 

To Kecover Eealty.] — When an infant is en- 
Inquiry whether Action for Infant’s Benefit.] titled both at law and in equity to real estate as- 
—The court of appeal will not interfere with against another in wrongful possession, he_ is 
the discretion of the court below as to an entitled to recover in equity on a bill stating 
inquiry whether a suit is for an infant plaintiff’s these facts and asking a declaration of title and 
benefit. Permtti v. Penmrtti^ 20 L. T. 348 ; 22 account, and may join adult remaindermen as- 
W. E. 461. co-plaintiffs. Soiuard v. ShreiDshiry (^EarV)^ 

When a will is disputed by a guardian ad 43 L. J., Ch. 495 ; L. E. 17 Eq. 378; 29 L. T» 
litem on behalf of infants, the court of probate 862 ; 22 W. R. 290. 
has power to inquire whether the suit is for their 

benefit. Perckal v. Cross, 52 L. J., P. 16; Personal Injuries— Action against Trustees.] 
7 P. D, 234; 47 L. T. 363 ; 31 W. E. 124 ; 46 — An infant having been injured by an accident, 
J. P. 792. her claims were compromised for a sum of 

money, which was paid over to trustees of a 
Compromise of Actions.] — In sanctioning settlement, the trusts of which gave the income; 
arrangements between parties the court acts upon only to her for life. When she came of ago she 
the statement of counsel that the compromise is repudiated this arrangement, and sued the trus- 
expedient, but it does not by such sanction tees for money received to her use Held, that 
thereby bind infants. Mn'man v. Strains, 50 the contract entered into by the trustees was to 
L J., P. 39 ; 6 P. D. 219 : 45 L. T. 191 ; 29 hold the money on the trusts of the settlement, 
W. li. 744. and that they were not liable to her in this form 

A compromise on behalf of infants is to be of action. Schofield v. BoMnson, 24 L. T. 591 
obtained upon petition, supported by an affidavit 19 W. R. 958. 
of a solicitor that counsel’s opinion has been 


given that the compromise is for the benefit of 


Negligence.] — Where the jury foundl 


the infants. Gray v. Paul, 46 L. J., Ch. 818 ; that there was negligence in a person taking care 

OK "WT T) OC.I -'..i: j. . TT i -•..i 


25 W. E. 874. 


of an infant : — Held, that the child was so iden- 


The court has no power to compromise a claim tified with the person wdio was negligent that aB 
in which infants are interested against the wish action in the child’s name could not be niain- 
of the next fi-iend or guardian ad litem of the tained against the company. TFaite v. A’. .2L 
infants, acting under the advice of counsel. By. Ei., Bl. & El. 728 ; 28 L. J., Q. B. 258 
JBiTcliall, In re. Wilson v. BirchaU, 16 Ch. D. 5 Jur. (K.S.) 936 ; 7 W. E. 311— Ex. Ch. 

41 ; 44 L. T. 113 ; 29 W. E. 27. 

A party to a suit, who, knowing that other Expenses for Cure.] — An infant suing for 

parties are infants, agrees that a certain course a personal injury cannot sue for expenses paid 
should be taken, cannot afterwards object that by his parents for his cure. Collins v. Leferre„ 
his consent does not bind him because the other 1 F. & F, 436. 


parties were infants. Pisamy. Att.-Gen. {Gih- 
raltar'), L. E. 5 P. C. 517 ; 30 L. T. 729 ; 22 W. E. Contributory Negligence.] — Contributory neg- 

ligence by an infant has the same effect in dis- 
entitling him to main tain an action as in the case 
Discharge of Infant.] — The court refused on of an adult. Ahhott v. Alaofie, 2 H. & C. 744 ^ 
motion to discharge an infant, who had sued 33 L. J., Ex. 177 ; 10 Jur. (k.s.) 682 ; 12 W. E. 
without prochein amy or guardian, and was in 315. 

execution for the costs. Fkdey v. Joiole, 13 Contributory negligence does not disentitle an 
^ infant to recover for an injury sustained other- 

infant cannot be kept in custody after wise than where such injury is occasioned en- 
guardian assigned him. Pei'hms v. Hamond, tirely by the negligence of the infant. Gardner 
^ick, 287. ^ Y. Grace, 1 F. & F. 359. 

The court would not discharge an infant, in an The defendant having placed a ernshing 
action of slander, from ^ execution for damages machine in a public market for exhibition, a 
and costs, although the insolvent court had re- child was injured by putting his fingers between 
fused to relieve him, because, on account of his the cog-wheels while another child was turning 
infancy, he was unable to make the assignment the handle Held, that the defendant was not 
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liable for negligence in leaving the machine nn: 
guarded whei-e it was. Manga/ii v. Atterton, 4 
H. & C. 388 ; 35 L. J., Ex! 161 ; L. R. 1 Ex. 
S89; 14 W. R. 771. ' 

A child three years and a-half old strayed upon 
a railway, and had -its leg cut off by a train 
Held, that in the absence of any evidence, to 
show that the child got there through neglect or 
default on the part of the company, the company 
was not responsible. Singleton y. Eadern Comi- 
nes My., 7 0. B. (N.S.) 287. 


Receiving Order against Firm— Infant Part- 
ner.] — Where an act of bankruptcy has been 
committed by a partnership firm of which one 
partner is an infant,’ a receiving order cannot be 
made against the firm generally, but it may be 
made against the members of the firm “other 
than ” the infant partner. Lovell v. Bettucliam}}. 
63 L. J., Q. B. 802 ; [1894] A. G. 607 ; 11 R. 60 ; 
71 L. T. 587 ; 43 W. R. 129— H. L. (E.) 


Debtor’s Summons issued by.] — An infant 
creditor may issue a debtor’s summons in his own 
name. MroeMeoanli, Ex parte, E'rocMehanh, 
In re, 46 L. J., Bk. 113 ; 6 Ch. B. 358 ; 37 L. T. 
282 ; 25 W. R. 859— C. A. 


Fraud of Guardian.] — Infant has remedy 
against guardian for fraud in conduct of suit. 
Mlelmond v. Taylor, Dick. 38. 


Parent Suing for Injuries to Child — Loss of 
Service.] — In an action for beating the son of 
the plaintiff, stating him as the servant of the 
father, per quod servitium amisit, it is not neces- 
sary to show that the son did any material busi- 
ness for the father ; it is sufficient that he lives 
in his house, and is part of his family. Jones v. 
Brown, 1 Esp. 217 ; Peake, 233. 

The relation of parent and child, though the 
latter lives with and is under the control of its 
father, does not necessarily constitute the relation 
of master and servant. Therefore, where a father 
brought an action for an injury to a child two 
years and a-half old, per quod servitium amisit : 
— Held, that as the child was incapable of per- 
forming acts of service, the action was not 
maintainable. Hall v. Hollander, 7 D. & R. 133; 
4 B. & 0. 660 ; 4 L. J. (o.s.) K. B. 39. 


2. Seuvice. 


Infant out of Jurisdiction.] — Service of a 
subpoena on the father of a minor defendant, if 
within the jurisdiction, is sufficient, although the 
minor resides out of jurisdiction. Kirwan v. 
Klrimn, 1 Hog. 264. 

Service of subpoena on a minor in France, sub- 
stituted on his father in Guernsey ; where it 
appeared that the minor could not be personally 
served. Jjoveday v. H Esterre, 1 Jones, 561. 

The court has jurisdiction over the custody of 
infants being natural-born English subjects, 
although resident abroad. Hope v. Hope, 4 I)e G. 
M. & G. 328 ; 2 Eq. R. 1047 ; 23 L. J., Ch. 682 ; 
2 W. R. 443. 

Service on mother in France, where children 
were, of order to deliver up the children. S. C., 
2W. R. 698. 


iiis father. Lloyd v. Lloyd, 11 L. J,, Ch. 109 ; 
6Jur.313. 

An infant having been taken out of the juris- 
diction to avoid service, the court refused to* 
appoint the senior six-clerk in court to appear 
and put in his answer. I^ane v. Hardwielie,. 
5 Beav. 222. And see HancoeJi v. Eaton, id. 

Substituted service of a subpoena to appear 
ordered in the case of an infant. Ih. 

Father secreting infant to prevent his being 
served with subpoena, ordered to discover where 
infant was. Hocitly v. Luliin, Dick. 353. 

Where a mother secretes her children who are 
infants, service of a subpoena on her is sufficient. 
Smith V. Marshall, 2 Atk. 70. 


On Mother.] — Service on mother of infant 
good. BahsTY. Holmes, Gamum 

V. Marshall, Dick. 77. And see preceding case. 


Secreting Infant.]^ — ^An order for substituted 
service on the father of an infant granted, on an 
affidavit, stating the refusal of father to say 
where his child was, the age of the child, and 
that the usual residence of the child was with 


Step-Father.] — ^Notice of an application to ap- 
point guardian ad litem served at the house of 
the mother and her second husband, with whom 
the infants were residing : — Held, sufficient. 
Hitch y. Wells. 8 Beav. 576. 


Father-in-Law.] — Service of subpcena upon 
the father-in-law of an infant good service. 
Thompson v. Jones, 8 Yes. 141. 


On Guardian.] — Service of subpoena to hear 
judgment on infant not good ; guardian ad litem 
must be served. Freeman v. Carnoch, Dick.. 
439. S. P., Taylor v. Ativood, 2 P. Wins. 643. 


Undergraduate— Principal of College.]-— Ser- 
vice of a copy of the hill upon the principal of 
the college of which the infant wms an under- 
graduate member Held, sufficient, the plaintiff 
being unable to discover the residence of the 
parent. Christie v. Cameron, 25 L. J., Ch. 488 
2 Jur. (N.S.) 635 ; 4 W. R. 589, 


After Infant attains Majority.]— An infant 
having a day to show cause against a decree of 
foreclosure attained twenty-one and left the 
kingdom before he was served, to avoid his cre- 
ditors ; application to serve his clerk in court 
with the subpcena was granted. Eleocli v. Glegg^ 
Dick. 764. 

Service of subpoena to hear judgment on father 
of defendant, good, although he had attained his 
age in the interim. Lloyd v. Trim lestvwn (^Lo7'd)„ 
2 Moll. 329. 


What Sufficient.] — Four minor defendants 
resided with their father, a co-defendant, wheni 
the process-server went to the defendant’s house 
to serve him with subpoenas for his children ; he 
was denied, though in the house at the time ; the 
process-server then gave copies to the servant : — 
Held, that was good service on the minors. Crof- 
ton V. Carr, 1 Hog. 356. 


Memorandum of.] — A memorandum of service 
of notice of the decree upon infants ordered to be 
entered. Chalmers v. Ijaiirie, 10 Hare (App.) 


XXIV., xxvii. 


3. APPEARAIsCE. 


In Person.] — If an infant appears in person 
not by guardian or prochein amy, it is error in 
fact. Castledine. v. Mundy, 1 H. & M. 635 ; 4 
B. & Ad. 90 ; 2 L. J., K. B. 154. 


By Attorney.] — ^Where there has been judg- 
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meut of nonsuit in an action brought against an 
infant, it is no ground of error that he appeared 
bj’* attorney. Mlrd y, Pegg^ 5 B. & Aid. 418. 

If an infant assigns, by attorney, for error 
coram Yobis, that he has improperly appeared in 
the action by attorney instead of guardian, it is 
SI ground of error : still the court wiU set the 
.assignment aside, and allow the plaintifE in error 
to assign by guardian. Bevm v. CJmliire.^ 3 
D. P. 0. 70. 

After error in fact, brought by a defendant 
assigning infancy and appearance, by attorney on 
the record, the court ordered all the proceedings 
subsequent to the appearance to he set aside, 
5nid the defendant to appear by guardian. Carr 
V. Copper, 1 B. & S. 230 ; 4 L. T. 323 ; 9 W. B. 
^11. 

An appearance. entered by a plaintiff for an 
iinfaiit by an attorney is irregular, and the sub- 
iseqiient proceedings may be set aside without 
•costs even after a writ of inquiry executed. I\\7in 
w, Curtu, 4 D. P. C, 729. 

An infant cannot appear by attorney, for he 
must appear by his guardian. Pwyer v. O'Brien, 
1 Ridgw. 38, n. 

— Administratrix.]— If a defendant is 'sued 
.-as administratrix during minority, and appears 
by attorney, such appearance is irregular, as she 
should have appeared by guardian.’ Jllndmarsli 
V. Chandler, 1 Moore, 250 ; 7 Taunt. 488. 

Who may Enter.] — A solicitor must be taken, 
an the absence of proof to the contrary, to have 
authority from his client, though an infant, to 
enter an appearance for him ; and after appear- 
ance entered for an infant, a guardian ad litem 
may be appointed, although he has not been 
served with the bill. Zload v. Bossinore, Ir. R. 
‘D Eq. 488. 

—— Liability of Solicitor for Costs.]— Where 
a writ is served on an infant, and an a})pearance 
entered for him by a solicitor without know- i 
ledge of his infancy and bona fide —Held, that 
although the appearance will be set aside as 
irregular, the solicitor is not personally liable for 
the costs. IVade v. Xetfe, 22 L. R. Ir. 154. 

Judgment in Default.] — Where a plaintiff 
signs judgment for default of appearance, not 
Imowiiig that the defendant is an infant, it is a i 
matter for the discretion of the court whether 
such judgment should be set aside. Furnival v. 
Broohe, 49 L. T. 134. 

The 15 & 16 Yict. c. 76 has not abolished the 
inecessity of appointing a guardian to an infant 
defendant before the plaintiff can sign judgment 
by default. Jarman v. Lnoas, 15 C. B C^.s 1 
474 ; 33 L. J., 0. P. 108 ; 12 W. R. 202. 

. Ifo Appearance Entered.]— Where the defen- 
dmi t is an infant, the plaintiff ought to apply to 
liini to name his guardian, and in default he 
.‘Should apply to the court to oblige the defendant 
to do so. Shipman v. Stevens, 2 Wils. 50. 

Minor Residing out of Jurisdiction — 

Official Solicitor Guardian ad litem. J— The de- 
fendant in a probate action was a minor resident 
•out of the jurisdiction. Notice of the writ had 
beerr served upon her, and upon her guardian 
nominated by the foreign court, but her guardian 
•declined to enter an appearance. The court, 
holding that the practice was governed by 
Ord. XIII. r. 1, nominated the official solicitor of 


the court, the defendant’s guardian ad litem, and 
ordered that his costs should be part of the costs 
of the plaintiff, the executor propounding the 
will. White V. JDiirernay, 60 L. J., F. 89 ; [1891 ] 
P. 290. 

4. Pkoceedings before Decree or Order. 
a. Pleadings and Motions. 

Mistake in Pleading.]— Where a bill filed on 
behalf of an infant does not sufficiently assert 
the infant’s rights, the court will order a new 
bill to be filed. Ware v. Bicherton, 3 De G-. & 
Sm. 751 ; 19 L. J., Ch. 254 ; 14 Jnr. 784. 

Court will act for benefit of infant without 
regard to prayer of petition. De MannemUe y , 
De Mamierille, 10 Ves. 59 ; 7 R. R. 340. 

Although the prayer of a bill may be badly 
framed, the court will not allow the interest of 
an infant to be prejudiced. Walher v. Taylor, 
8 Jur. (N.s.) 681. 

Supplemental Bill.] — A common adminis- 
tration decree having been made, an infant 
interested in the estate some years afterwards 
was allowed to file a supplemental bill charging 
a trustee with a breach of trust discovered since 
the date of the decree. Hoghton, In re, Hoghttm 

V. Flddey, 43 L. J., Ch. 758 L. R. 18 Eq. 573 ; 22 

W. R. 854. 

Plea of Infancy.] — The withdrawal by a 
defendant of a plea of infancy, whether true or 
false, is a sufiicient consideration for an agree- 
ment by the plaintiff to accept a smaller sum. 
Cooper V. Pai'her, 15 C. B. 822 ; 3 C. L. R. 710 ; 
24 L. J., C. P. 68 ; 1 Jur. (N.s.) 281 ; 3 W. R. 
245— Ex. Ch. 

Money Paid In.] — If money is paid into 

court when there is a plea of infancy, the defen- 
dant may still avail himself of his infancy. 
Ilitohaock V. Tyson, 2 Esp. 481, n. ; 5 R. R. 748, n. 

^ How Pleaded.] — To an action on a 

bill of exchange against the acceptor, he pleaded 
that he accepted the bill while an infant, it 
being without date at acceptance ; that the 
plaintiff afterwards altered the bill by writing a 
date thereon ; and that there never was any 
licence or ratification by the defendant to such 
alteration after he attained his majority : — Field, 
that the plea was not bad for duplicity. Ilari'ison 
V. Cotgreare, 4 C. B. 562 ; 5 D. & L. 169 ; 16 
L. J., C. P. 198. 

Joint or Several.]— In an action against 

two on joint promises, they pleaded severally, 
both pleaded non-assumpsit, and one infancy. 
The plaintiff, in answer, admitted the infancy, 
and entered a nolle prosequi as to the defendant 
pleading it, but went to trial against the other 
Held, that he could not recover, his admission on 
the record being conclusive evidence that there 
was no joint promise. Boyle Y.Wehster, 17 Q. B. 
950 ; 21 L. J., Q. B. 202. 

Warranty.] — Infancy is a good defence to an 
action on the warranty of a horse. HowlettY, 
Hdswell, 4 Camp. IIS. S. P., tireen v. Greenhanh, 
2 Marsh. 485. 

Proof of [Infancy.]— The proof of a plea of 
infancy lies upon the defendant. Jexme v. Ward^ 


1461 


INFANT - — Proceedings loy and- against. 


1462 


2 Stark. 328. S. P., Hartley v. Wharton, 3 P. & 
D. 529 ; 11 A. & E. 934 9 L. J., Q. B. 209 ; 
4 3"^. 576. 


— ^ — Evidence,] — Family discussion as tobirth- 
4ay, and acts done on the reputed day, are 
evidence for the jury as to the age of an infant. 
Meg. V. Hayes, 2 Cox, C. C. 226. 

Action by indorsee against acceptor of a bill 
of exchange. Proof, that the acceptance was his 
writing, that he came of age one day before the 
maturity of the bill, and resided in the same 
town as the drawer and indorser, is evidence, 
from which the jury might infer that the bill 
, was accepted during minority. Moherts v. Bethell, 
12 C. B. 778 ; 22 L. J., 0. P. 69 ; 16 Jur. 1087 ; 
1 W. E. 80. 


Eeplication.] — A replication, on equitable 
grounds, to a plea of infancy, that the defendant 
fraudulently contracted the debt by means of a 
false and fraudulent representation that he was 
of age, is.bad. Me Moo v. Foster, 12 C. B. (n.s.) 
272. S. P., Bartlett y. Wells. 1 B. & S. 886 ; 31 
L. J., Q. B. 57 ; 8 Jur. (N.S.) 762 ; 5 L. T. 607 ; 
10 W. E. 229. 


Interrogatories.] — An infant cannot be 
ordered to answer interrogatories. Mayor v. 
CoUim, 59 L. J., Q. B. 199 ; 24 Q, B. D. 261 ; 62 
Jj. T. 326 ; 38 W. E. 349. 


Divorce Proceedings.] — Whether in a 

divorce suit any special protection is granted to 
infants in matters of discovery, quiere. Bedfern 
V. Bedfern, 90 L. T. J. 120 — C. A. Affirming on 
other grounds 54 J. P. 792. 


Staying Proceedings— Administration Action.] 
— Where some of the defendants in an adminis- 
tration action offered to satisfy the whole of 
the plaintiff’s claim and the costs of the action, 
the court refused to stay the proceedings unless 
the rights of an infant defendant interested in 
the suit were also provided for. Clegg v. Clegg, 
17L. E.Ir. 118. 


b. Parol to Denmr and Day to Show Cause. 


In Greneral.] — A minor is hound hy a decree. 
Liglitlnmie v. Swift, 2 Ball & B. 218. 

Infants have been obliged to answer in equity, 
where the parol should have demurred at law. 
iZhZe? V. Tothill, 108. 


Tenant in Tail.]— Tenant in tail coming 

into esse before decree is as much bound by all 
complete proceedings as he w’-ould be after decree. 
IFestnieath v. Westmeath, 3 Madd. 436. 


Default in Pleading.]— The court ordered 
that the action should be set down on notice 
of trial as against the infant defendant. N it kmal 
Pruvlneial Bank v. Mvam, 51 L. J., Ch. 97 ; 30 
W. E, 177. 

In an action for sale in lieu of partition no 
defence was put in, and the plaintiffs moved for 
judgment on affidavits which verified the state- 
ment of claim : — Held, that notice of trial need 
not be given. There is nothing in the rules of 
court or in National Provincial Bank v. Emm 
(supra) to the contrary. Fitzwater, In re, 
F'ltzwater v. Waterhouse, 52 L. J., Oh. 83. 

The correct course where infants are parties, 
and their defence is withdrawn and judgment is 
moved for, is to prove the statement of claim by 
affidavit. Gardner v. Tapling, 33 W. E. 473. 
a P., Wallis V. Wallis, 13 L. E. Ir. 258. 


Consent Order.] — Infants are bound by a 
decree taken by consent, although no reference 
to a master whether it was to their benefit. 
Wall Y.Bushhg, 1 Bro. C. C. 484. 

An order was made, which was expressed to be 
by consent of one of the respondents, who was 
treated as an adult though in fact she was under 
age, and the oi’der was enrolled. On attaining 
her majority, the respondent filed her bill to set 
aside the order. It appearing that another 
infant in the same interest as the plaintiff 
had been a party, on whose behalf the court 
had ascertained that the order was one which 
ought to be made, the court refused to set 
aside the order. Fadelle v. Bernard, 19 W. E. 


~ — Partition.] — On a motion for judgment 
in default of pleading by the plaintiffs in a 
partition action, some of the defendants being 
infants, it is not necessary to verify the state- 
ment of claim by affidavits. Mij)ley v. Sawyer, 
55 L. J., Ch. 407 ; 31 Ch. D. 494 ; 54 L. T. 294 ; 
54 W. E. 270. 


Motion for Judgment.] — Upon motion for 
judgment in an action for sale in lieu of parti- 
tion, where all persons interested (some being 
infants ) asked that an inquiry as to title 
might be dispensed with, and for an immediate 
sale out of court, the court required the allega- 
tions in the statement of claim to be verified by 
affidavit, although they were admitted in the 
defence. Willis y. Willis, 61 L. T. 610; 38 
W. E. 7. And mo. Ellis y. Molhins, 50 L. J., 
Oh. 512. 


Where a consent order was a right order to be 
made, if the infant had not consented, it is im- 
material whether he ought to be bound by the 
consent or not, as he was allowed, on coming of 
age, to make a new defence. Malone v. Malone, 
8 Cl. & F. 179 ; West, 637 ; 3 Ir. Eq. E. 536. 
S. C., nom. Malone v. O' Connor, 2 Dr. & Wal. 
491, 536. 

Qu?ere, whether, on the authorities, an infant 
defendant, in a case such as this, is entitled, 
after coming of age, to put in a new answer and 
make a new defence. Ib. 


Fraud or Mistake — Personal Estate.] — 

An infant, unless there is new matter or fraud, 
or collusion, is bound by a decree made for his 
benefit; and with respect to personal estate, 
unless for such causes the parol never demurs. 
So, where there is a decree for the benefit of an 
infant, and he dies, his executor shall never 
dispute the decree. Sheffield v. Buohs (^Mfke), 
1 Atk. 631. 


— Compromise.] — ^Where a compromise has 
been entered into by the court on behalf of an 
infant, with a full knowledge of the facts, the 
infant is bound, even though it turn out that the 
court was mistaken ; but if, by suppression or 
misstatement of facts intentfonally made, the 
court has been led to an erroneous conclusion, 
it will set aside the compromise as against the 
innocent party. Brooke v. Mostyn {Lord), 10 
Jur. (N.s.) 554. Affirmed 11 L. T. 392 ; 13 W. E. 
115. 


Infant Born after Decree.] — When an infant, 
interested in an action, is born after decree, 
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INFANT — 'Proceedings by and against. 


an order may be obtained binding the infant 
by all proceedings up to the time of his birth ; 
and then a summons may be taken out, calling 
on the infant to show cause why he should not 
be bound by the proceedings subsequent. Somby 
V. JPayne] 34 L. T, 845. 

Eight, when to he Exercised.] — An infant 
is not bound by the decree of the court of equity, 
but must have a reasonable time after he comes 
of age to show cause against it. Effingham. 
(Lady') v. Napm\ 4 Bro. P. 0. 340. 

An infant could not pray the parol to demur 
in any other stage of the proceeding than at : 
the time of pleading. Baruley v. Custance^ 4 
Term Eep. 75, 

An infant aggrieved by a decree not bound 
to stay till he is of age, but may apply as 
soon as he thinks fit to reverse it. Richmond. 
V. Tayleu7\ 1 P. Wins. 737. 

Where a declaration was made binding the 
infant’s inheritance but reserving a question of 
construction, the court refused to give the in- 
fant a day to show cause against the decree 
until the heariug on the equity reserved, when 
it would appear whether the infant would be 
required to execute a conveyance or not. 
WaUh V. Trevamiion^ 16 Sim. 18.0 ; 12 Jur. 
547. 

Eoreclosure.] — In a foreclosure suit 

against an infant, though the infant has six 
months after he comes of age to show cause, 
&G., he can only show an error in the decree. 
Mallach v. Galto7i, 3 P. Wins. 352. 

Devisee — Specialty Creditor.] — An infant de- 
visee, sued by a specialty creditor of the 
devisor, could not pray the parol to demur ; 
such privilege of an heir who was in by 
descent not being extended to a devisee by 3 
Will. & M. c. 14. Plashctt v. UeebiL 4 East, 485 ; 

1 Smith, 264. 

Testator devised an estate to his heir-at-law 
charged with two lega(;des, and afterwards died 
indebted on specialty, leaving his heir an in- 
fant ; in this case the parol shall not demur. 
Mould V. Williamson^ 2 Cox, 886. 

Where lands are devised to trustees for pay- 
ment of debts, and the heir is an infant, he 
has no day to show . cause ; but if the lands 
are not devised to a particular person, it is 
otherwise. Blatch v. Wilder^ 1 Atk. 421. 

H:eir-at-Iaw.]~Bill for sale of real estate for 
payment of debts. The heir-at-law being an 
infant, the parol demurred. The court will 
appoint a receiver as in other cases. Sweet v. 
Partridge, 1 Cox, 433 ; Dick. 696. . 

An estate descending to an infant heir subject 
to lien or equitable charge: — Held, that the 
parol does not demur in a suit instituted by 
other creditors. Broohjkld v. Bradley, Jacob, 
632. 

To a bill for sale of real estates by simple con- 
tract creditors of a trader against his heir, the 
parol may demur, semble. Lechmere v. Brasler, 

2 J. & W. 287 ; 22 E. B. 130. 

Where an infant in his answer to a creditor’s 
bill, insisted that the parol ought to demur 
during the minority ; it was ordered accordingly, 
although his counsel would have waived it as 
prejudicial to him. Searth v. Cotto 7 i, Forrest 
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Sale — Marshalling Assets.] — Assets mar- 
shalled, but no sale decreed until the infant def 
visee attains twenty-one. Powell v. Robim, t 
Ves. 209. But see 211, n. 

Charges by Will.] — By the decree in a 

suit to raise charges created by will, certain lands, 
vested in a trustee in trust for minors, were 
directed to be sold. The cestuis qui tmstent 
, were parties to the suit, and a day was given to. 
show cause. Kirby v. O’’ Ilea, 2 Jones, 635. 

Decree for sale against devisee and infant heir 
and that plaintiff should be let into possession^ 
and hold against the infant, who should convey, 
when of age, unless cause shown six months 
after. Sihes v. Lister, 5 Vin. Abr. 541, pL 
28. 

Accounts.] — The court will decree the de- 
fendant though an infant to pay money charged 
by will, and to account for profits of moiety of 
lands devised, but the defendant must have a day 
to show cause when she comes of age. Gutidry- 
V. Baynard, 2 Vern. 479. 

Bond.] — One gives her son lands in lieu of 
lands entailed, and by will gives the entailed 
lands to her daughter, and takes a bond from her 
son to permit her daughter to enjoy the entailed 
land. The son dies, leaving an infant son, who, 
being in possession of the land in recompense, 
brings an ejectment of the entailed lands. By 
reason of the infancy of the grandson, the bond 
could not be sued. The daughter is decreed to 
be quieted in possession of the entailed lands 
until six months after the infant comes of age, 
and then the infant may show cause. Thomas 
V. Gyles, 2 Vern. 232. 

Legal Estate in Trustees.] — ^Where legal estate 
is in trustees there is no occasion to give the 
infant a day to show cause. Tluwnton v, Black- 
bourne, 2 Eq. Ca. Abr. 303. S. P., Bingham v. 
Clanmorris (Lordl) 2 Moll. 393. 

Enlarging Time to show Cause.] — The court 
enlarged the time for a defendant to show cause 
after he came of age, till the plaintiffs in the first 
cause had put in an answer to a bill of discovery 
he filed against them after he came of age. 
Trefuds v. Cotton, Moseley, 203. 

It is a good cause why a decree should not be 
made absolute against an infant after he comes 
of age that he has put in a new answer. Id. 
313. 

Amended Answer.] — Decree omitting to give 
an infant six months to show cause against it is 
erroneous. Savage v. Carroll, 1 Ball & B. 55T;, 
12 11. R. 32. 

An infant defendant entitled to amend his 
answer after decree, and going into a new 
defence. Id. 444. 

If an infant is plaintiff in the original cause, 
and defendant in the cross-cause, and has six 
months after he comes of age to show cause 
against the decree, he may amend his answer, 
or put in a new one, but cannot put in a new 
bill or amend his former. Anon., Moseley, 66. 

Upon a decree against an- infant, unless cause 
within six months after he comes of age, the 
infant may answer anew. Kajrier t. Effingham 
! (Lady), 2 P. Wins. 401. Fountain v. Caine, 

; 1 P. Wms. 504. 
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Amending Becree.]“-The court refused to 
amend a decree by striking out the daj’- to show 
cause, which had been given to a minor defen- 
dant, the first tenant in tail of the lands sold. 
MaJhon V. JDaioson, 2 Dr. & War. 2S6, n. 

Semble, the court will not amend a decree by 
inserting therein for a minor defendant a day to 
show cause. TlU m. v. Laio(lo}\ 2 Dr. & War. 
285 ; 1 Con. & L. 392. 

Infant Plaintiff.] — An infant is bound by a 
decree in a cause where he is plaintiff, and after 
coming of age he is not allowed, by a new bill, 
to dispute anything that was done during his 
minority in regard to maintenance. Gregory v. 
MoleswortJi, 3 Atk. 626. 

Infancy not Pleaded.] — In a case in which the 
defence of an infant had not been properly 
raised and proved, a decree was made for the 
plaintiff, without prejudice to any bill to be 
filed by the infant within six months to estab- 
lish his rights. Lane v. Ilardmiche^ 9 Beav. 
148. 

Appeal.] — If an appeal is dismissed on account 
of the neglect of the guardians of an infant to 
bring it to a decision, the infant is entitled to 
renew it when he .attains his majority. Orphan 
Board (^President’) v. Van Meenen, 1 Knapp, 
85. I 

Infant’s Inheritance.] — An infant’s inherit- 
ance never bound by acts of the court. Taylor 
V. PhiUlps, 2 Ves. sen. 23. 

Decree for Sale.] — Though the usual 

practice is for the parol to demur till the 
Infant come of age, yet where it is for his 
interest that the estate should be sold, Lord 
Hardwicke decreed a sale ; but declared he did 
not mean to break in upon the rule of the parol 
demurring. Uvedale v. TJmlale^ 3 Atk. 117. 

Special Occupant.] — Lands are given to A. 
and his heirs for three lives ; A. dies ; his heir 
does not take by descent so as to have his age, 
or to make the parol demur, but takes as 
special occupant. Chaplm v. Chaplin, 3 P. Wins. 
368, 

Conveyance — Partition.] — The rebeing, on bill 
for partition, infant cestiiis que trustent, convey- 
ance respited till they come of age. Att.~ Gen. v. 
Ham/ilUm, 1 Madd. 214 ; 16 R. R. 208. 

Partition between an adult and the infant ; 
the latter having time till of age to show cause. 
Court orders the conveyance from the adult to 
be respited till that time. Tuoltjield v. Bidler, 
Amb, 197. 

Partition decreed of lands conveyed to trus- 
tees as to a moiety for an infant, but the trustees 
not to convey till the infant is of age, that he 
might join in confirming the partition. Brook 
(^Lordl) V. Hertford (Lordf 2 P. Wms. 518. | 

Enrolment of Decree.] — The costs of an infant 
defendant were ordered to be paid out of the 
estate on the understanding that no further 
litigation should take place. Pie attained his 
majority shortly before the five years, within 
which the decree might be enrolled, and two 
years afterwards apjfiied for leave to enrol the 
decree, which was refused. Monypenny y. Bering, 
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4 De G. & J. 175 ; 28 L. J., Ch. 503 ; 5 Jur. (jt.s.) 
661 ; 7 W. R. 439. 

Enrolment of decree by one of the defendants 
five months after the decree, during the infancy 
and absence of the chief plaintiff from the 
country : — Held, not to have been done with 
undue haste, the infant having been properly 
represented according to the practice of the 
court. ITydop v. Bmes, 3 Moore, P. C. 15. 

Foreclosure — Equitable Mortgage.] — In an 
action by an equitable mortgagee for fore- 
closure : — Held, on motion for judgment, that 
the infant heir must be ordered to convey when 
he attained twenty-one, and that he must have 
a day to show cause. Pnee v. Carver (3 My. & 
Or. 157) followed. Mellor v. Porter, 53 L. J., 
Ch. 178 ; 25 Ch. D. 158 ; 50 L. T. 49 ; 32 W. R. 
271. 

Judgment for foreclosure was made absolute 
against an infant without giving time to show 
cause, the mortgagee offering to pay the infant’s 
costs as between solicitor and client, and the 
guardian being of opinion that it was for the 
benefit of the infant that the order should be 
made, and the mortgage debt greatly exceeded 
the value of the propertv. Yownqe v. Coelier, 32 
W. R. 359. 

Decree on Bill pro coufesso.] — Decree on bill 
pro corifesso is absolute, and no day given to 
show cause against it. But where defendant is 
served, and does not appear, he has a day to 
show cause. Landon v. Beady, 1 Sim. & S. 44 ; 

1 L. J. (o.s.) Ch. 15. 

Death of Party.] — Proceedings having been 
taken after a suit had become defective by the 
death of the defendant, a first tenant for life : — 
Held, that an infant, the second tenant for life 
(who had attended the proceedings under the 
decree), could not be bound by an order under 
15 & 16 Viet. c. 86, s, 52. Powell v. Phillqds, 24 
L. T. 128 ; 19 W. R. 562. 

5. Obder or Decree. 

Relief not Prayed by Bill.] — Infant may 
have decree according to his case, though not 
j prayed by hill. Stapleton v. Stapleton, 1 Atk. 6. 

Access.] — Semble, an order for access to an 
infant under 2 &; 3 Viet. c. 54, may be made 
ex parte if necessary. Taylor, In re, 11 Sim. 
178 ; 9 L. J., Ch. 399 ; 4 Jur. 983. 

Leave to Marry.] — The form of an order given 
to a male infant to marry after reference to the 
master. Ply month (^Earl^ v, Lewis, Dick. 801. 

Conveyance.] — The master was ordered to 
settle a conveyance. An infant was interested 
Held, that the words “ if the parties disagree ” 
might be inserted in the order. Bichardson v. 
Ward, 11 Beav. 378. 

Infants not Parties — Settlement.] — By a post- 
nuptial settlement, lands were settled, subject to 
successive life estates for husband and wife, 
upon the children of the marriage. The husband 
and wife executed a second settlement of the 
lands settled. Afterwards both husband and 
wife purported to mortgage the lands in fee. In 
a suit for foreclosure, an order was made 
declaring the mortgage well charged on the 



ND OLDEST- 


I duoided 0as«.3s < 
t Specialist. 


LONDON 


ORTS. 


Reports : — 


as |>ossil:)le, 
Pklition iiicliides 


t-Law. 


isters-at-Law. 


of Reference. 

Courts. 


Courts, iiicludiiig 
, distingmslied, 
References to the 

Quarterly), 


INFANT — Proceedings hy and against. 




h ' -f 

' \ . i! ' 


..T' 

, I'f : ■ -*■- 

: ji ".'".1 

1 

^11 1 'll:' 

'tei 

ml 


lands. The children were at the date of the 
order infants, and were not parties nor represented 
by guardians Held, that the order was not 
binding on the children. BelVs Estate^ In re, 
11 L. E. Ir. 512. 

Order against Infant Trustee to Account.] — 

In an action against trustees of a settlement, 
held that the proper form of decree was to order 
the account against the adult trustees in the 
usual form, directing an inquiry whether all or 
any, and what parts, of the trust property had 
come to the hands of R. an infant trustee, and 
what had been his dealings and transactions in 
respect of the same, and as to the dates of, and 
circumstances attending, such receipts, dealings, 
and transactions. Gm'nes, In re, Games y. 
AppUn, 55 L. J., Ch. 303; 31 Ch. D. 147; 54 
L. T. 141 ; 34 W. R. 127-~C. A. 

6. Guaedian ad Litem. 
a. In Greneral. 

Benefit of Infant.] — When a will is disputed 
by a guardian ad litem, the court of probate has 
power to inquire wdiether the suit is for the 
infant’s benefit. Percmal v. Cross, 52 L. J., P. 
16 ; 7 F. D. 234 ; 47 L. T. 353 ; 31 W. R. 124 ; 
46 J. P. 792, 

Appointment of.] — K. filed a bill to which 
there were infant defendants, and subsequently 
moved to take his bill off the file. No guai’dian 
ad litem had been appointed : — Held, that a 
guardian ad litem must first be appointed. 
W v, ^ 31 L. 'i\ 79 ; 22 W. Pv. 819. 

Bankruptcy Court.] — When it is desired 

to bring an infant before the court, the proper 
course is to apply for the appointment of a 
guardian ad litem. Where on an appeal from 
a coiint}^ court, the divisional court in bank- 
ruptcy directs such appeal to stand over in order 
that infants may be made parties, an application 
for the appointment for a guardian ad litem 
should be made to the county court. Trnstee, 
Ex parte, Lowndes, In re, 3 Morrell, 216. 

Consent to Evidence.]— A guardian ad litem 
may consent, without the leave of the court, to 
evidence being taken by afiidavit instead of viva 
voce. Fryer v. Wise7na7i, 45 L. J., Ch. 199 ; 33 
L. T. 779 ; 24 W. R. 205. S. P., Enatchhull v. 
Fowle, 1 Ch. D. 604 ; 24 W. R. 629. 

Interrogatories.] — A guardian ad litem is 
not a party to the action within the meaning 
of Ord. XXXI. r. 1, and therefore cannot be 
compelled to answer interrogatories. Ligram v. 
Little, 11 Q. B. D. 251 ; 31 W. R. 858. 

Liability for Costs.] — Where a party becomes 
the guardian on record of an infant, he is liable 
to the payment of the attorney’s bill, though he 
did not interfere in the conduct of the action. 
Mar noil v. Fielimore, 2 Esp. 473. 

The guardian ad litem of an infant defendant • 
, raising an unsuccessful defence, wdll not be 
ordered to pay the costs unless it is a case of gross 
misconduct on his part. Morgan v. Morgan, ( 
5 N. E. 427; 11 Jur. (N.S.) 223; 12 L. T. j 
199. 

Where, upon an application of a plaintiff, the 
solicitor of the suitors’ fund, who aiso acted for 1 


other defendants appearing in formfi pauperis^ 
was appointed guardian ad litem of an infant 
defendant, and the plaintiff was ordered to pay 
the infant’s costs, the court refused to appor- 
tion the costs between the several defendants^ 
and allowed the solicitor of the suitors’ fund, 
the infant’s full costs. Frazer v. Thompson, 1 
Giff. 337 ; 29 L. J., Ch. 402. 

The court has no jurisdiction to order pay- 
ment out of the suitors’ fund of the costs in- 
curred by the solicitor of the suitors’ fund as 
guardian ad litem. Fraser v. Thompson, 4 L)e G. 
&J. 659. 

Eoreclosure.] — Foreclosure action against 

devisees, some of whom w’-ere infants. On the 
application of the plaintiff, the solicitor of the 
suitors’ fund was appointed the guardian of 
the infant defendants. A decree was made for 
foreclosure and sale : — Held, that the plaintiff 
was liable to pay the costs incurred by the 
solicitor of the suitor’s fund. Harris v. Ilamlyn^ 
3 De G. & Sm. 470 ; 18 L. J., Ch. 403 ; 14 Jur. 
55 ; S. P., Kewh'm^y v. Martin, 15 Jur. 166. 

1 Partition.] — To a bill for a partition an 

1 infant defendant, tenant in tail of an undivided 
share, did not appear ; and, on the application of 
: the plaintiff, the solicitor to the suitors’ fee 
fund was appointed guardian ad litem. The 
court directed the plaintiff to pay the infant’s 
costs, and charged them on his share. Eohinsofi 
V. Aston, 9 Jur. 224. 

Appearance by Mother as Guardian.]— The 

mother of an infant defendant appeared as his 
guardian, though not really so, but the court 
refused to set aside the appearance. Hmnphreyf 
V. Brewer, Vein. & S. 306. 

Person of Pull Age with Guardian,] — On the 

application of the plaintiffs, a six-clerk was 
appointed guardian ad litem for a defendant,, 
stated to be an infant, but in reality of full age. 
A decree was made, and the accounts taken ora 
that footing : — Held, that the proceedings were 
not binding on him, and the plaintiffs were 
ordered to pay the costs of the six-clerk. Oreeit 
V. Badley, 7 Beav. 271. 

Commission — ^Answer to Supplemental Bill.] — 

Infant defendants being out of the kingdom a. 
guardian ad litem was appointed by commissioEi 
to put in their answer. Supplemental bill w^as 
filed to which same infants were defendants. 
Ordered that same guardian might put 'in their 
answer to the supplemental bill. LushmgUm v. 
Sewell, 6 Madd. 28. 

b. Appointment, Practice on. 

By Motion.] — Habeas corpus to bring up ao 
infant arrested for necessaries, to have guardian 
assigned him, must be by motion, not petition. 
Home V. Lanoy, Dick. 170. 

Order made appointing guardian for infant 
' defendant on the motion of plaintiff. William t. 
V. Wymi, 10 Ves. 159, 

Infant Abroad.] — An infant defendant abroad! 
cannot have a guardian assigned to put in his 
answer on motion, but a commission must go. 
Tappen v. Norman, 11 Ves. 563. 

Infant defendant abroad, his father assigned, 
his guardian for putting in bis answer on motion 
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without a commission. 

B57. 

Guardian ad litem to an infant defendant 
resident ^ out of the jurisdiction appointed on 
motion, and affidavits of fitness and no adverse 
interest. Smith y. Palmer, 'd Be&Y. 10. 

Guardian to be Named.] — A motion for leave 
to answer by guardian must name the guardian. 
Brassington v. Brasnngton, 2 Anstr. 369. 

On Piling Bill.]— The court appointed a 
guardian of the plaintiif (an infant), on filing 
the bill, before the defendant had appeared. 
Pendleton v. Machroty^ Dick. 736. 

Title of Order of Course.] — An order of course 
for the appointmeiit of a guardian ad litem to an 
infant served wfitli a petition intituled “ in 
matters ” and not in a cause. Barrington'^ In re^ 
27 Beav. 272. 

Special Case.] — Application for the appoint- 
ment of a guardian to concur in a special case, 
to be made in court. d'honihUl v. Cog)ledon^ 10 
Hare (App.) Hi. 

The appointment of a guardian ad litem in a 
special case should be asked for bv motion. 
GoodfeUoiv, In re, 1 Eq. Bep. 191 ; 1 W. E. 416. 

After Petition Presented.] — Under the 19 & 20 
Yict., c. 120, the appointment of a guardian to 
infant petitioners should be made after the peti- 
tion has been presented. Ilargreare' s Settled 
Estates, In re, 28 L. J., Ch. 197 ; 5 Jur. (N.s.) 
60 ; 7 Ji. 156. 

c. In wliat Oases Appointed. ' 

Infant out of Jurisdiction.] — Appointment of 
guardian ad litem to infant defendant al:)road. 
Foioler v. Ward, 6 Jur. 403. S. P., Copley v. 
Smithson, 6 De Cl. & Sin. 583. 

Supplemental Bill.]— A guardian ap- 
pointed to put in answer for an infant, sole 
defendant to a supplemental bill, and out of the 
jurisdiction. Eyan v. GalU, 12 L. J., Ch. 72. 

Investment of Trust Funds.] — ^Where an infant 
appears upon a petition for the investment of 
trust funds in which he is interested, the special 
appointment of a guardian ad litem is necessary. 
Cleveland.' (^Duliei), Ilarte Estate, In re, 1 Dr. & 
Sm. 46 ; 29 L.J., Ch. 530 ; 8 W. R. 336. 

On Petitions.]— A guardian ad litem must be 
appointed to infants who are served with peti- 
tions, intituled “in matters,” and not in causes. 
Ba7Tmgton, In re, 27 BeB.Y. 272. 

Upon a petition for payment out of court of a 
fund in which infants are interested : — Held, that 
a guardian ad litem must be appointed. Ward's 
Will, In re, 2 Gifi. 122 ; 6 Jur. (N.S.) 441 ; 2 
L. T. 82. ■ 

Real estate had descended to an infant heir of 
a trustee. On a petition for the appointment of 
new trustees and a vesting order, the court made 
the order subject to the appointment of a 
guardian ad litem to be dated prior to the order. 
Cooper, In re, 9 W. R. 531. 

AftexA ttachmeut.] — Aftera ttachment against 
infant for want of answer, the proper course is a 
messenger to bring him into court to have a 




guardian assigned him. Eyles v. Le Gros^ 

9 Yes. 12. S. P., Carr v. Aylmer, Yem. & S. 301 ^ 
Wilso7i V. BoU, 1 Price, 62. 

Married Woman an Infant.] — ^The answer of a 
married woman who is an infant cannot be taken,, 
either separately or jointly wfitli her husband^ 
until she has had a guardian assigned. Colnian.^ 

V. Eortheote, 2 Hare, 147 ; 12 L. J., Ch. 255 ; 7“ 
Jur. 528. 

To Consent.] — N, filed a bill to which there 
were infant defendants, and subsequently moved 
to take his bill oft the file. Ho guardian ad 
litem of the infants had then been appointed 
Held, that a guardian ad litem for the infants- 
must first be appointed in order to consent,. 
A" Y. iY—, 31 L. T. 79 ; 22 W. R. 819. 

d. Comiiiissioii and Appearance of Infant,. 

General Rule.] — ^Upon an application to ap- 
point a guardian ad litem to an infant his. 
appearance in court will not be dispensed with 
unless under special circumstances. Baynton y^ 
Hooper, 10 Beav. 168. 

Motion to appoint a guardian ad litem to> 
infant defendants without their appearance or a. 
commission refused. Mower v. Oi'r, 6 Hare, 417 ; 
18 L. J., Ch. 50 ; 12 Jur. 997. S. P., Cowardine 

V. WlsMade, 21 L. J., Ch. 464 : 16 Jur. 461. 

j Special Circumstances.] — ^Whether a giiardiaia 
j ad litem can be assigned to an infant without- 
bringing him into court or by means of a com- 
mission, qumre. Nixon v. Few, 7 Beav. 349. 

Guardian ad litem appointed to infants under 
special circumstances without a commission or 
their appearing in court. Stillwell v. Blair^ 
13 Sim. 309. S. P., Draait v. Vause, 2 Y. & C,. 
C. C. 524 ; 12 L. J., Ch. 439 ; 7 Jur. 637 ; and 
Storr V. Pannell, 1 W. R. 209. 

Expense.] — Upon an application to the 

court to appoint a specified person to be guardian 
ad litem to an infant defendant, it appearing; 
that the cost by appearance or commission would 
be 9Z., but that the costs of an appointment on 
motion would be only 3/. 16.s. 6^7., the court 
made the order. Benison v. Wortley, 5 De G. 

Sm. 648 ; 17 Jur. 2. 

Order for the assignment of a guardian adl 
litem to an infant defendant without a commis- 
sion to save expense. Egiwmont v, Egrenwnty. 
2 De G, M. & G. 730 ; 9 Hare (App.) xxvii. ;; 
22 L. J., Ch. 108 ; 17 Jur. .55 ; 1 W. R. 69. S. P.,. 
Fletcher v. Bogey's, 10 Hare (App.) cxili. ; 1 

W. R. 74. 

Whether special circumstances are now 
necessary to dispense with a commission, qussre* 
Ih. 

Infant of Tender Age.] — On a motion 

for the appointment of a guardian of infant 
defendants, the appearance of one less than a. 
month old was dispensed with on an afiidavit of 
the birth, and a medical certificate that the- 
infant could not be safely produced. Stnteley v.. 
Harison, 3 De G. & Sm. 390 ; 18 L. J., Oh. 336 
13 Jur. 860. 

Illness of Infant.] — The appearance of 

infants in court on the appointment of a 
guardian ad litem enables the court to ascertain 
that they are actuaUy under the care of the 
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^Tuanlian it appoints ; but, ^ upon a 
attidavit of the iliuess of an infant, the court 
m>pointCMl a pruardian, Crahhe y. MirnUry, 5 
Pe S. H47. .S'. C., noin. CraU v. Moxliay, 
21 L. J., Ch. oOt. 

When Infant Secreted.] — A messenger ordered 
to bring an infant defendant into court to 
liave a" guardian assigned. The messenger s 
return stated that the infant was secreted by her 
mother. The vice-chancellor ordered the senior 
six-clerk to be appointed the guardian without 
the infant being produced. Steed v. CaUy, t 
Sim. 148' ; 4 L. J., Ch. 1. 

Infant out of Jurisdiction.] — ^Infant defendant 
residin**' abroad, Ids father, not interested in 
the suit, was assigned his guardian for putting 
in his answ er w i t bout a commission. Jmigma v. 
P/n7, h Yes. 8.77. Sed qumre, see Tajypeii v. 

Kovuudu 11 \ os. ;)<>3. T r. -I 4 --, 

Guardian ad litem to infant defendants, 
Tcsident out of the jurisdiction, appointed 
without a commission. Barrett v. b 

iestameutary guardian of an infant 
trust c‘e residimr out of the jurisdiction, appointed 
i^maidian ad litem, without either the appearance 
the infant or a commission. Shuttleioortk v. 
ShiiilnrMh, 2 Hare, 147. 4 . 4 . 4.1 , 

Wii(*re an infant defendant was out or the 
•iiirisdiction the court dispensed with the pro- 
duetinn of the infant, hut refused to appoint a 
pLU'seii guanlian ad litem who was not within 
Ihc jurisdiction. Anon., 18 Jiir. /70. 


e. Notice of Application. 
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appointed the infant’s guar 
Hiau to ansuei and defend Held, that, as the 
hifaiii had appeared, the court might gn-ant the 
motion on an ntHdavit stating that notice of the 
riiotion ha«l been served on the solicitor who had 
lenti'ied the appearance. Cookson v. Lee, 15 
>ini. 302 . 


To Principal of College.]— Notice of an 

nppliciH loll to iipjioiiit a guardian ad litem to an 
infant dcfendanr to the principal of the college 
of which the infant was a resident imder- 
•,n*a.hiare Held, sufficient, the plaintiff being 
unable to discover the residence of the infant’s 
p:irent. Chr'i.'<fte v. Camieron, 25 L. J., Ch. 488 ; 
2 Jur. 037) ; 4 W. K. 589. 

Affidavit of Service.]— Guardian ad litem 

an inffuit defendant appointed, on the motion 
of the plaintiff, without affidavit of service of 
the writ of summons, where the infant had 
[iiiijcared to the claim. Wood v. Loysden, 
1) Hare (App.) xxvi. ; 22 L. J., Ch. 257; 1 
W. U. 4(). 

Infant Abroad.]— Upon an application for 
file apfuuhitineTit of a guardian ad litem to an 
infant iichuidaiit resilient abroad, and not sub- 
•siamiallv iutor(*.'-ted in the suit, the court 
slispeiiseil with the notice of the application 
directed >»v Cons. Ord. 7, r. 3. Lambert v. 
Turner, .‘jr i.. J.. Ch. 494 ; 10 W. K. 335. And 
«ee (.r/irivH v. Maitlaml, 4 Dc H. F. & J. 331 ; 
4 ; h. T, 38 ; 10 W. R. 275. 

Infant not Served with Bill.] — Where the 


appearance has been entered by a solicitor the 
court will act upon it without service;, and, 
therefore, after appearance 

a guardian ad litem may be appointed tor him 
although he has not been served with the 
Lloyd V. BoHsmore, Ir. R. 9 Hq. 4bb. 


f. Affidavit. 

Of Infancy.]— On an application for the ap- 
pointment, without a commission, of a pardian 
ad litem to an infant abroad, an affidavit should 
be produced of the infancy of the party. Bmjren 
V. Lingren, 7 Beav. 66. 

To Show Interest of Guardian.]— On an ap- 
plication for the appointment of guardian of 
I infant the affidavit must show ;ii the pi'oposed 
o>uardian some interest, connection, or autnority 
Sver the person of the infant. Foster 
10 Hare (App.) xxiv, ; 22 L. J., Ch. 639 , 17 
Jur. 370; I VY. R. 275. 

Title of— Special Case.] — An affidavit in sup- 
port of an order to appoint a guardian to concur, 
in a special case, under the IS & 14 Yict. c. So, 
s 5, ought to be intituled, “ In the matter of the 
act,” and In the matter of the infant,” and not 
‘‘ In the special case.” Star Y.Aewbery, 20 Beav. 
14. S. P., Maddlson v. Sliein, 6 L. T. 20. 

g:. Who Appointed. 

Officer of Court.] — An infant defendant. 
Motion on producing an attachment against him 
for want of answer, that officer of court may be 
appointed guardian to put in an answer 
Ordered. Morgan v. Atorgan, 2 Moll. 362. 

Solicitor to Suitors’ Bund.]— The plain- 

! tiff’s solicitor ought not to be appointed guardian 
^ ad litem to a defendant. The solicitor to the 
suitors’ fund ought, in general, to be appointed 
such guardian. ~ Sheppard v. JIarris, 15 L. J., 
Ch. 104 ; 10 Jur. 24. S. P., Topping v. Howard, 
10 Jur. 629. 

After the appearance by the infant voluntarily, 
the court made an order that a solicitor of the 
court, not towards the cause, should be appointed 
guardian. Cookson v. Lee, 15 Sim, 302, S. P., 
Thomas v. Gwi/n, 13 L. J., Ch. 79. 

To a bill for'a partition, filed by the mortgagee 
of the life estate, an infant defendant, tenant in 
tail of an uiidiYided share, did not appear ;_and, 
on the application of the plaiiitiff, the solicitor 
to the suitors’ fee fund was appointed the in- 
fant’s guardian ad litem. liohinson v. Aston, 
9 Jur. 224. 

The court nominates the solicitor for the 
infant, and usually appoints the solicitor of the 
suitors’ fund. Thomas v. Thmias, 7 Beav. 47. 
S. P., Bentley v. liobimon, 9 Hare (App.), 
Ixxvi. 


On Coming of Age.] — Where there was an 
order of coiii-t appointing a solicitor for a number 
of minor plaintiffs, the court, on application of 
some of those who had come of age, varied the 
funner order, and permitted them to appoint 
their own solicitors, respectively. Bennett v. 
Wheeler, 1 Ir. Eq. R. 16, 

Not a Mere Stranger.] — G-uardian ad litem 
not being a party to the cause, should not be 
a mere stranger, Foster v. Cmitley, 10 Hare 
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•<(App.) xxiv. ; 22 L. J., Ch. 639 ; 17 Jur. 370 ; 1 
’W. E. 275. 

How Selected.] —Selection of a party to be the 
::gnardiaii ad litem of an infant defendant. Amn.^ 
3 Hare (App.) xxvii. 

Person with Adverse Interest.] — The coart 
will not permit as next friend or guardian ad 
litem persons whose interests are aclverse to the 
infant’s. But the adverse interest to disqualify 
must be clear and substantial. Langford v. 
Little, 5 Ir. Eq. E. 343. 

Mother.] — Where the mother of infant 

•defendants makes an adverse claim, although she 
'has been appointed guardian ad litem, she must 
.'Still make a special application, on an affidavit 
by her, that she has no conflicting interest. Leese 
¥. Knight, 8 Jur. (N.S.) 1006 ; 10 W. E. 711. 

Married Woman.]— The court will not appoint 
'.a married woman guardian ad litem of an infant; 
but if her husband join, will appoint them both. 
Lanes v. Geale, 8 Ir. Eq. E. 239. 

Testamentary Guardian.] — Testamentary guar- 
■dian assigned guardian f(.)r infant abroad, to 
answer and defend suit, lloiuurd QLurd') v. 
Ahergavermy {Lord'), Dick. 31. 

Infant out of Jurisdiction.] — The court re- 
fused to appoint an English guardian to an in- 
fant residing with his mother in America with- 
out associating the mother in the guardianship. 
Loelmood v. Fenton, 17 Jur. 127. 

Guardian ad litem to an infant defendant 
rresident out of the jurisdiction, appointed on 
motion, upon proof of respectjibility, and that 
she had no interest adverse to that of the infant. 
Smith v. Palmer, 3 Beav. 10. 

Wliere an infa-iit defendant was out of the 
iurisdiction , the couit dispensed with the produc- 
tion of the infant before it, but refused to ap- 
point a person guardian ad litem who was not 
within the jurisdiction. Anon., 18 Jur. 770. 


7. Next Fiiiexd. 
a. In G-eneral. 

Offi.ce of.]— A prochein ami is not a party to 
the suit, blit simply a person appointed by the 
■court to look after the interests of the infant, 
and mana,ge the suit for him. Sinclair v. Sln- 
elalr, 13 M. & W. 640 ; 14 L. J., Ex. 109. S. P.. 
jlfelhmsh V. Collier, 19 L. J., Q. B. 493 ; 14 Jim 
621., 

In Porma pauperis.] — An infant may sue in 
forma pauperis by his next friend. Bryant v. 
Wagner, 3 Jur. 460. 

An order for an infant to sue by a next friend 
in formfi pauperis discharged as irregular. Lind- 
my V. Tyrrell, 3 Jur. (N.s.) 1014. 

Death of Infant before Judgment.] — ^\Vhere an 
infant, in an action of tort purely personal, sues 
by his next friend and dies after verdict, and be- 
fore judgment, the next friend may sign judg- 
ment for the amount of the damages and taxed 
•c(jsts. Kramer v. Wagmarh. 4 H. & G. 427 ; 
35 L. J., Ex. 148 ; L. E.' 1 Ex. 241 ; 12 Jur. (N.S.) 
395 ; 14 L. T. 368 ; 14 W. E. 6.59. 

Acting without Authority.] — When a father 
VOL. VIT. 


as next friend commenced an action for criiu, 
con., in his son’s name, without his authority, 
and recovered a verdict Held, that no author- 
ity from the son w^as necessary to enable the 
father to sue as prochein ami, and that the son 
was bound by the judgment in the action. Mor- 
gan V. Thm'n, 7 M. & W. 310 ; 9 D. P. C. 228 ; 
10 L. J., Ex. 125 ; 5 Jur. 294. 

Compromise by.] — The next friend, being ap- 
pointed only for the conduct of the action, can- 
not bind the infant by a compromise, unless such, 
compromise is for the benefit of the infant. 
Rhodes v. Swithenhank, 58 L. J., Q. B. 287 ; 22 
Q. B. D. ,577 ; 60 L. T. 856 ; 37 W. E. 457. 

The court has no power to compromise a claim 
in which infants are interested against the wish 
of the next friend or guardian ad litem of the 
infants, acting under the advice of counsel. 
Birchall, In re, Wilson v. BlrcliaU, 16 Ch. D. 
41 ; 29 W. R. 27. 

Receiver.] — Prochein ami of infant plaintiffs 
not permitted to act as receiver. Skme v. 
Wuhart, 2 Madd. 64. 

Liability of.] — Quinre, wdiether the next friend 
of an infant, who omits to call for the payment 
of the trust moneys into court, inay not be made 
answ'erable for any loss of interest which the 
infant may sustain thereby. Gresley v. Meath- 
cote, 3 L. J. (o.s.) Ch. 107. 

Deposition of.] — The deposition of the prochein 
ami of the plaintiff cannot be read for the plain- 
tiff, he being liable to costs. Head v. Head, 3 
Atk. 511. . 

The depositions of a wife of a prochein ami 
cannot be read, as the husband is liable to costs. 
Id. 547. 

Evidence of, as against Infant.] — ^^Vhere a 
minor sues by his guardian, a declaration made 
by the guardian is not evidence against him. 
CoioUng v. Ely, 2 Stark. 366 ; 20 R. R. 699. 

Co-plaintiff, as next friend, struck out, his evi- 
dence being necessaiy ; but, as a general rule, 
giving security for the costs incurred. Witts y, 
Camjjhell, 12 Yes, 493. 

Affi-davit of Documents,] — The court refused to 
order the next friend to make an affidavit as to 
documents. Bylic v, Stephens. 55 L. J., Ch. 41 ; 
30 Ch. D. 189 ;' 53 L. T. .561 ; 33 W. R. '932. 

Where plaintiffs -were suing by their next 
friend, the court ordered the production of docu- 
ments under the Chancery (Ireland) Act, 1867 
(30 & 31 Viet. c. 44), on the oath of the next 
I friend. Cnnve v. Bank of Ireland, Ir. B. 5 Eq. 
578; 19W. R.910. 

Form of order in such a case, Ih. 

Production of Documents.] — The next friend of 
an infant plaintiff is not a party to the action 
and no order can be made against him for pro- 
duction of documents under Ord. XXXI. r. 12. 
Corsellis, In re, Lmaton v, Blwes, 52 L. J., Ch. 
399 ; 48 L. T. 425 ; 31 W. R. 414. 

Service on.] — ^Notice of motion for an order 
appointing a new next friend, served on the next 
friend and defendant : — Held, regular. Furtado 
V. 6 Jur. 227. 

Every application on behalf of an infant must 
be made by a next friend. Furtado v. Fmtado 
(supra) explained. Cox v. Wright, 2 X. R. 430, 
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irregularity in Bill.j-WheTe a bill was filed mder y.HawUns, 2 Myl. & K. 243 ; Coop. t. 

on behalf of infants, and did not contain the ad- Brough, lio. 

"pi”CS — iw. *” Sill/':. !• 

Jh-mtt, 2 Jur. (K.S.) 80 , 4 W. B. 22J. preferred- which appears 

When Cannot be Found 1— Where the prochein most for his benefit on taking into account all 
ami cannot be found at the address at which he the circumstances iikely to influence the course 
is described the proper course is to takeout a of the proceedings. The prion ty of one of the 
sunTmSslor a '“til his ad- spits to the other, or M 

j., 1.. i . ill. relative, is most likely to be prosecuted zealously 


•WhomavbeSolioitorforl-Thesolicitorofa for the benefit of the infant, and the court 
nelt friend must not have interests adverse to would r^trmn the furfte^r^^^^^^^^ suit 

the minor's, nor be professionally bound to sup- not for his benefit. Mo7 , isson v . hell, o ir. Jiq. 


Morrisson v. Bell.^ 5 Ir. Eq^ 


rn^'lSenfumreS-'w^^^^^^^ by different next 

Bleases. ^ Lanqfm'dw iJttji 5 Ir. Eq. E. 34. friends, the court will gi’aiit a motion to restrain 
P ’ ^ proceedings in the cause in which a decree has 

Changing Solicitor.]— The attorney acting for been obtained. Namey v. Ip/mer, 2 Jur 962 
,m infant plaintiff suing by his next friend is Upon the question as to which of two adnunis- 
thc attoriiev of the next friend, and a ruie to tration suits, reiating to the same estate, should 
chiiiige him cannot be entered without the proceed, the court will prefer the mother as next 
aullioritv of the next friend. Mimek v. More, friend, although in humble life, supposing she ^ 
2 .L li J r no. respectable, although a decree has been made in 

When the ’next friend of an infant dies, his the other suit. If arris v. Lightfoot, Ilarru v. 
nearest patenial relations are entitled to nominate Ifarj'k, 10 W. R. 31. 


the new next friend ; and he may obtain orders 
of course changing the solicitors and appointing 
hinise.li: next friend. Talbot \\ 43 L. J., 

Ch. 352 ; B. 17 Eq. 347 ; 22 W. K. 619. 


b. Death. 


Cli 352 - li B 17 Eq. 347 ; 22 \v. B. 619. After Decree.]— Prochein ami plaintiff dying 

’ Inasuit’bv’adnlts and infan^^^ after decree, reference to master to appoint 

was cha rued by an order of the court. The adult another directed on motion of defendant. Braee^ ■ 
plaint iff, s^t.iJ)tained an order of course for chang- v. Sandiford, 3 Madd. 468. 

ing tki solicitoi\ on a petition representing the ^ . 

original next friend as next friend, and stating Right of Defendant.]— On death of prochem 
inciirrectly that the order changing the next ami, and plaintiff refusing to name new prochein 
frierul htui not been drawn tip : — ^Held, that the ami, defendant, after ten days’ notice, to be at 
onler so obtained was irregulai*. Pldduch v. liberty to name one. laucastpr y. IhorntoTi^ 
Buylthw, 2 Sim. (N.S.) 223 ; 21 L. J., Ch. 786. Dick. 346 ; Amb. 398. 

A inotkm by the next friend of infants describ- Where the next friend of an infant plamtitt 
irig Iriraself as such in the notice of motion, is dies, the proper order for the defendant to obtain 
irinuular. The motion should be by the infants is that the master may approve of a new next 
hv ilieir next friend. Ib. friend ; and four days’ notice of the order must 

be given to the plaintiff’s solicitor. Glover ,y^ 

Motives for Instituting Suit.] — A bill filed on Webber^ 12 Sim. 351. 
behalf of an infant ordered to be taken off the file Where a prochein ami dies, the court will 
with costs tu be paid by the next friend, he being a order the bill to be dismissed within a given time 
person of low' circumstances, and of immoral unless a new prochein ami be named. A7i07i,j 
<;iuuacter, and there being reason to suppose that 1 L. J. (o.s.) Ch. 60. 
he had instituted the suit from spite. Walker 

V. A7av, 7 Sim. 234 ; 4 L. J., Ch. 54. And see Right of Solicitor.]— In an infant’s suit, the 
infra, col. 1482. next friend dying, the solicitor whom he had 

employed commonly obtains an order appointing 

Inquiry whether Suit is Beneficial.] — An ad- a new next friend, and the order, in the absence 
minisi ration suit having been instituted on behalf of any peculiarity, is of course. WeUhy v. Westky^ 
of infants by a next friend, the son of the solicitor 2 C. P. Cooper, 21 1. 

for the plaintiffs, who was a stranger to, and had Where the mother of the infant employed a 
not before filing the bill communicated with the solicitor to prosecute a suit on his behalf, and the 
te.stator’s family, the court directed inquiries prochein ami dying, and the mother having dis- 
whether tlie suit was for the benefit of the charged the solicitor, he named a new prochein 
infants, and whether the next friend was a ami without her sanction, the court ordered that 
proper person to conduct it ; staying all proceed- on payment by the mother of the costs of the 
ings in the meantime, Towsey v. Groves^ 1 N. B. new-named prochein ami, he should be removed^ 
226 ; 32 L. J., Ch. 225 ; 9 Jur. (N.s.) 194 ; 7 and another appointed, the costs to be paid by 
L. T. 778 ; 11 W. R, 252. solicitor. v. 4 liare, 596. 

Where a hill has been filed on behalf of infants, 

under circuniKtaiices raising a strong suspicion By Whom Nominated.] — When the next friend 
against the motives of the next friend, the court of an Infant plaintiff dies, his nearest paternal 
will direct an inquiry whether the suit is for the relations are entitled to nominate the new next 
benefit of the infants, and if so, whether such friend ; and their nominee may obtain orders of 
next friend is a proper person to conduct it. course in the suit changing the solicitors on 




rts, including 
ilistiugiiislied, 
^eiico^ to tko 


iLONDON, 


1477 ll^'PKRTl— Proceedings hy and against. 1478 


tlie record, and appointing himself next friend. 
Talhot V. Talhot, 43 L. J., Oh., 352 ; L. K. 17 
Eq. 347 ; 22 W. R. 619. 

In such a case the order appointing the new 
next friend need not be supported by any affidavit 
as to his fitness. Ih, 

Ex parte Motion.] — ^When the next friend of 
an infant plaintiff dies pending the action, a new 
next friend may be appointed on an ex parte 
motion in court. Daly v. Baly, 9 L. R., Ir. 383. 

c. Appointment. 

Father. ]-^The father, as being the natural 
guardian of the infant, ought, in the first instance, 
to be appointed prochein ami. Watson v. Frasei\ 
8 M. & W. 660 ; 9 D, P. C. 741 ; 10 L. J., Ex! 
420 ; 5 Jur. 682. 

An infant was admitted to sue by her father 
and next friend, on a petition signed for her by 
the father. Eades v. Booth, 8 Q. B. 718 ; 3 D. 
& L. 770 ; 15 L. J., Q. B. 263 ; 10 Jur. 311. 

When an administration action had been 
commenced on behalf of infants the father was 
appointed next friend, in substitution for a 
stranger who had constituted himself next friend 
and commenced the action. Woolf v. JPemhpj'ton, 
6 Ch. D. 19 ; 37 L. T. 328 ; 25 W. R. 873— C. A. 

Though Insolvent.] — The court will allow 

a father, though an insolvent debtor, to .prose- 
cute an action as prochein ami, for his infant 
son, if it is clearly shown that no fitter person 
can be obtained. Duchett v. Satchwell, 1 D. & 
L. 980 ; 12 M. & W. 779 ; 13 L. J., Ex. 224 ; 
8 Jur. 408. 

Absconding.] — Where a suit was insti- 
tuted by the father as next friend, who after- 
wards absconded, the court refused to appoint a 
next friend, but ordered that a person to be 
named by the wife should prosecute the suit. 
Greenaway v. Botherham, 9 Sim. 88 ; 7 L. J., 
Ch. 98 ; 2 Jur, 45. 

Married Woman.] — Sect. 1, sub-s. 2, of the 
Married Women’s Property Act, 1882, does not 
abolish the rule that a married woman is incap- 
able of filling the office of next friend, or 
guardian ad litem. Somerset {JDiilte'), In re, 
Thynne v. St. Maur, 56 L. J., Ch. 733 ; 34 Ch 
D. 465 ; 56 L. T. 145 ; 35 W. R. 273. 

Some of the plaintiffs in a suit were infants, 
their sister, also a plaintiff, being their next 
friend. On her marriage the court directed a 
new next friend to be appointed, and the former 
next friend and her husband to be made 
defendants. Jones v. Jones^ 17 W. R. 1003. 

Administration — Executor.] — In administra- 
tion under a decree made in a suit where an infant 
was plaintiff, it hpcame necessary to take hostile 
proceedings in order to get in the assets : — Held, 
that in the absence of misconduct on the part of 
the executor, he was the proper person to have 
the conduct of the intended suit. Ilarruon v. 
BichardSy^^ E. J., Ch. 677. 

Solicitor’s Clerk.]— The clerk of thesolicitor to 
the defendant in the first suit was made the 
next friend of the infant in the second suit 
Held, that he was not necessarily an improper 
next friend.- AsMeyv. Allden, 16 Jur. 460. 

Condition of.]w.Circumstances of proposed 


! prochein ami not to be inquired into, though 
I suggested that he was indigent. Barenport v. 
Bavenport, 1 8im. & S. 101. 

xAny person may, as prochein ami, exhibit a 
bill in the name of an infant, without his leave. 
Andrews v. Cradoeli, Pre. Ch, 376 ; Grilh. Eq. 

' Rep. 36. 

A prochein ami need not be a relation, 
but he must be a person of substance, because 
liable to costs. Anon., 1 Atk. 570. 

When a Stranger.]— Difficulties in dealing 
I with suits filed by strangers on behalf of infants. 
On the one hand, you may encourage useless and 
expensive litigation ; on the other, you may 
discourage interference very often necessary for 
their protection. Cross v. Gross, 8 Beav. 455. 

What is an Adverse Interest.] — The court will 
not permit as next friend or guardian ad litem 
of an infant persons whose interests are adverse 
to the infant’s. But •the adverse interest to dis- 
qualify must be clear and substantial. Lang- 
ford V, Little, 5 Ir. Eq. R. 343. 

Defendant.] — A defendant may not be a 

next friend. Anon., 11 Jur. 258. 

d. Removal. 

On what Grounds.] — The court will not, upon 
petition of an infant party, direct an inquiry 
whether the cause has been properly conducted ; 
but if the next friend or guardian does not do . 
his duty he will be removed. Bussell v. Sharpe, 

1 J. & W. 482. 

Where an administration suit was instituted 
on behalf of some infants, a nominee of their 
father being next friend, and the suit being 
conducted by the father, the court refused to 
dismiss the next friend, upon allegations of 
improper motives. Gravatt v, Tann, 15 W. 
R. 83. 

The court wiU change a next friend upon 
his not proceeding with a cause ; solicitor is not 
to attach without orders from his client ; but 
where the client is next friend of an infant, and 
movies to discharge the attachment on that 
ground, the court will refer it to the master, to . 
see whether it is for the interest of the infant 
that the next friend should be continued. Ward: 
V. Ward, 3 Mer. 706. 

For Misconduct.] — If the friend or guardian 
ad litem is acting improperly, the proper course 
is to remove him and appoint a new next friend. 
Birohall, In re, Wilson v. Blrehall, IS Ch. D. 
41 ; 29 W. R. 27. 

Refusal to Appeal.] — The next friend of 

infant plaintiffs has no power to deprive them of 
their right to appeal ; and his refusal to appeal, 
though admittedly bonfi fide, is misconduct 
sufficient to justify his removal. Bupmj v, 
Welsford, 42 L. T. 730 ; 28 W. R. 762. 

By the Court.] — On an application by the next 
friend the court refused the application, and 
ordered that the official solicitor should be named 
as the next friend in all future proceedings, and 
that the next friend should deliver up all docu- 
ments to him. On appeal, this order was dis^ 
charged, on the ground that such a course ought 
not to be taken without giving the next friend 
an opportunity of explaining his conduct. 
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Oornell'>K Tm ve, Lawlo-nv. Mvjes, 50 L. T. 703 ; 
32 \Y. Pw 965— C. A. 


Two Actions. ]— A suit was instituted on belialf 
of an infant, and an administration decree pro- 
nounced in it. Before the decree was drawn up, 


Insolvency.!— Where an ’uncertificated bank- another suit was also begun for the same Pjii'pose 
nnt was annointed prochein ami the court as the former. The next friend of the inta^^ 


runt was appointed prochein ami the court as the former, xne nexr irieim ui 

rcLwed him, and ordered another to be appointed, the first suit was the clerk to the solicitois who 

bX; V Framr, 8 M. & W. 660 ; 9 D. P. C. acted for all parties ; but no objection was made 
741 10 L. J. Ex. 420 : .5 Jur. 682. to him. On a motion in the second suit to change 

Where an infant being plaintiff his nearest the next friend in the first, or for inq^uines 
relative, who w^as insolvent, had been appointed whether he was a fit and proper person to conduct 
prochein ami, the court removed him, it not it Held, that the motion must be refused with 
appearing that no solvent person could be found costs. Lloyd v. 
to Vet. ^eesr. Smith, 5 H. & H. 632 ; 29 L. J., (N.S.) 1041 ; 10 L. T. 183 ; 3 H. H. 700. 

Ex. 294 ; 2 L. T. 2o2 , S^^. B. 464. Stranger Appointed by Father.]-— A father 

For Adverse Interest.] — The court will remove authorised B. to act as next friend for his chih- 
a next friend if it appear that he has an interest dren, and by will appointed their mother the 
in the suit adverse to the. infant. Geer. Gee, 9 guardian Held, that the mother could remove 
L T 557 * 12 W. R, 187. the next friend and be substituted in his place. 

’Tlie court will remove a next friend, and Hutcklmon y. Norioood, f 
appoint a new one, where the former is so con- Ch. D. 237 ; 54 L. T. 15 ; 34 W. h. *il4. 
neeted with a defendant having an interest _ 

adverse to that of the infants, as to make it Where Ferson does not Consent to Act.]— i he 
probaiile that their interest will not be properly name of a person wdio had been made the next 
protected bv him. Peyton v. JBond, 1 Sim. friendof an infant plaintiff, without his authority, 
“ was ordered to be struck out, but liberty was 

The court will not remove a next friend merely given for the co-plaintiff to amend b}^ naming a 
Ijcciuise he is nearly related to or connected with new next friend. Ward v. Ward, 6 Beav. 251 ; 
the defendant but it must see that there is a 12 L. J., Ch. 332. 

V.robability that the infant’s interest will be As to the liability of the next friend in such a 
prejudiced, if the next friend is allowed to re- case as regards the defendant. Ib. 
main. Bedtcm v. Asprey, 11 Sim. 530 ; 5 Jur. 

;pj2. Reference to Master.]— Prochein ami cannot 

The name of a defendant, who was also the remove himself from that situation without 
iie.xt friend of the plaintiff, and whose wife was reference to master. Snelllng v. Snelling, 4 
a. defendant, was struck out, and liberty was Madd. 261. 


given to the wife to defend separately. Lewis v. 

Xohhs, 47 L. J., Ch.662 ; 8 Ch. D.591 ; 26 W. R. Affidavit.]— On motion to substitute a 

f,;-}]. ’ new next friend of an infant plaintiff, the court 

A suit was instituted to carry out articles for a must be satisfied, by affidavit, of the circum- 
set tlement, the father being unable to perform stances and respectability of the party proposed 
his covenant. The bill being by the infant chil- to be substituted, though all the other parties to 
rlron by their next friend, a near relative of the the cause consent to the substitution. Harrison 
defendant, a motion was made to remove him, v. Harrison, 5 Beav. 130. And see Anon., I Ves. 
ami substitute the brother-in-law of the wife, on J. 409. 
the ground of the present next friend’s near 

connection with the defendant, that he was a Costs, Charges, and Expenses. 

stranger to the family, and that the detendant 

beim-^ one of the trustees of the articles, had, in Costs in General.]— A prochein ami need not 


e. Costs, Charges, and Expenses. 

Costs in General.] — A prochein ami need not 


fact," filed the bill, and had omitted to enforce be a relation, but must be a person of substance, 
the articles. ]\Iotion refused with costs. Pifford because liable to costs. Ano7i., 1 Atk. 570. 

Y. 7M;//, 14 W. R. 948. 

Doubts having arisen as to the proper custody Death of Infant.] — Had the infant pro- 

of an infant, a suit was commenced in her name ceeded in the cause, he would have been liable to 
for 1 lie administration of her father’s estate. A the whole costs. Vide Mitf. PI. 21, 124. In 
next friend was .appointed, who was a friend .of Horgan v. Compton (2 Fowl. Excli. Pr. 376), an 
tlie defendants, the executors and trustees of the infant dying before costs, ordered on a dismissal, 
will, and accepted the office at their request : — were taxed, a motion that the next friend might 
Held, that his connection with the executors pay them was denied. Ib. 
made him an improper person to act as next Bill by an infant dismissed for want of pro- 
friend, and that he ought to he removed. Bur- sedition, but, before the costs were taxed, the 
gess, In re, Burgess v. Bottomley, 25 Ch. D. 2i3 ; infant died ; by the death of the prochein ami, 


50 L. T. 168 ; 32 W. K. 511—0. A. 

Liability to Account. ]t-A person being 

an accounting party in the suit, removed from 
acting as the next friend of infant plaintiffs. 
Hoplilnson v. Jtoe, 9 L. J. (o.s.) Ch. 7. 


the costs would have been lost, and so they 
are by the death of the infant. S. C., Eunb. 
332. 

Appointment of Another.] — The next friend of 
an infant cannot move that another may be sub- 


Thc court will not remove a next friend merely stituted for him ; for the court will not then 
on the ground that he is nearly related to the allow him, by withdrawing, to escape costs to 
accounting party. Sandford v. Sandford, 9 Jur. which he may be liable. Mellim v. MelUng, 4 
(N.s.) 298 ; 8 L. T. 194 ; 11 W. R. 336. Madd. 261. 

Mere relationship to an accounting party is not 

a sufficient ground for removing a next friend. On Petition.] — The petition of an infant is the 
V, S , 1 E. 384. petition of his next friend, and the next friend 
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ordered to pay costs. Jams v. Leiolft, 1 De G. & 
Sm..245. S. P., Wheelers, In re, 2 Moll. 251. 

Petition by prooliein ami that the infant, 
being now come of age, might repay him the 
costs expended in the ‘suit ; ordered to show 
cause. Brown v. Jones, 2 Fowl. Exch. Pr. 375. 

Where Suit heiieficial to Infant.] — The next 
friend allowed costs, though the bill had been 
dismissed, the master having reported the suit 
for the infant’s benefit. Tamr or Tanner v. Irie, 

2 Ves. sen. 466 ; Dick. 168. 

Two suits were instituted by different persons 
as next friends. The master, on reference, re- 
ported that the second ought to be alone prose- 
cuted. After decree in the second, the next 
friend in the first suit applied for his costs : — 
Held, that the determination of the master did 
not imply that the first suit was improper, and 
that the party was therefore entitled to his costs. 
Crowtlier v. Flood, 5 L. J., Ch. 352. 

The next friend ordered to pay the costs, the 
chief clerk having found that the action for 
administration was not for the benefit of the 
infants. Thomas v. EUnm, 46 L. J., Gh. 793. 

Where in an administration suit the decree, 
after the usual accounts and inquiries, added an 
inquiry “what benefit had accrued to the plain- 
tiff from the institution of the suit,” such-inquiry 
was struck out. Clayton v. Clarke, 3 De G. F. & J. 
682 ; 30 L. J., Ch. 657 ; 7 Jur. (N.S.) 562 ; 4 L. T. 
489 ; 9 W. R. 718. 

A next friend was refused his costs of the last- 
mentioned inquiry, and of the suit, until the 
decree ; but he was allowed his costs of the suit 
after the decree ; and no costs were allowed on 
the appeal. Ib, 

. Motion for Receiver.] — Motion on infant’s 
behalf to restrain defendant's executor receiving 
more of personal estate, and rents and profits of 
real estate, and for receiver ; prochein ami 
ordered to pay costs of motion refused. Buckley 
V. Buakeridge, Amb. 395. 

Ne Exeat Regno.]— Writ of ne exeat regno, 
when the answer came in, was discharged, with 
costs against the prochein ami ; but upon the 
admissions in the answer, the defendant wms 
ordered to give security to abide the decree. 
Roddam v. Hetherlngton, 5 Ves. 91. 

leaseholds — Infant attaining Majority.] — 

Three minors, by their next friend, filed a bill 
for a renewal of a lease. Pending the cause, the 
eldest plaintiff attained twenty-one, and entered 
a rule to proceed in his own name, and the 
second attained twenty-one. Afterwards there 
was a final decree that the defendant should 
execute the renewal, but that the plaintiffs 
should pay his costs. For those costs the next 
friend was arrested for non-payment; and a 
receiver was appointed, over the lands comprised 
in the lease : — JHeld, that although the plaintiffs, 
who had attained the age of twenty-one, and 
adopted the proceedings, were severally liable 
for the whole costs, the next friend was also 
liable ; that the separate proceeding against him 
was quite regular. Picrcell v. Woodley, Ir. Eq. 
R.''376. ^ 

Administration Action.] ^ — A widow entered 
into possession of the real and personal property 
of her husband, and by carrying on his trade, 
maintained herself and his infant children. 
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Shortly after the husband’s death a bill was 
filed by the maternal grandfather, as next friend, 
for accounts, and the appointment of guardians 
and of a receiver. The master by his report 
approved of the widow and her co-executor as 
the guardians, and found that the whole income 
ought to be allowed for their niaintenance. The 
court on petition confirmed this report, and the 
costs of all the proceedings were ordered to be 
paid by the next friend. Anderton v. Yates, 5 
De G. & Sm. 202. 

Master in Chancery.] — Lord Manners held, 
that a master in chancery, if prochein ami, is 
liable personally for costs when decreed to 
defendant. FrizeUY,IIodgem,2MQl\,AhQ, 

Improper Conduct.]— Hothing short of a dis- 
honest intention will be sufficient to fix a pro- 
chein ami personally with costs; no degree of 
mistake nor misapprehension will be sufficient. 
Whittalier v. Marlar, 1 Cox, 285. 

Infant, on coming of age, may dismiss bill 
filed for him, hut cannot make prochein ami pay 
costs, unless he prove suit improperly instituted. 
Ano7t., 4 Madd. 461. 

Where a suit appeared to have been improperly 
institute! in the names of two infants, one on 
attaining full age allowed to have her name 
struck out, with costs to be paid by the next 
friend ; and afterwards, the other infant apply- 
ing, the suit dismissed with costs in like manner., 
Gutj V. Guy, 2 Beav. 460 ; 9 L. J., Ch. 289 ; 4 
Jur. 313. 

Bill dismissed with costs, upon facts which,, 
though not known when the hill was filed, might 
have been with reasonable diligence. The ne.xt 
friend not allowed the costs out of the infant’s 
estate. Bearoe v. Pearce, 9 Ves. 548. 

In a clear case the court, being of opinion, that/ 
a suit had been commenced by the next friend 
to promote his own views, and not for the benefit 
of the infants, summarily dismissed it, witli costs- 
to be paid by the next friend. SaleY. Sale, 1 
Beav. 586. 

The master reported that a suit, instituted on 
behalf of infants, was improperly instituted, and 
ought not to be prosecuted ; it was dismissed, 
with costs to be paid by the next friend. Fox v. 
Suicerkroj), 1 Beav. 583. 

A bill ordered to be taken off the file with 
costs, to be paid by the next friend, he being a 
person of low circumstances, and of immoral 
character, and suspected of having instituted 
the suit from spite. Walker v. Else, 7 Sim. 234 ; 

4 L. J., Ch. 54. 

Two Suits.] — Two suits were instituted 

but it was found that it was most for the infant’s 
benefit to prosecute the second. There being 
some impropriety of conduct on the part of the 
; solicitor, who instituted the first suit and iioini- 
I nated his brother as next friend, the first bill 
was dismissed without costs. Startin v. Bar- 
tholomew, 6 Beav. 143 ; 12 L. J., Ch. 179. 

• — — No Inquiries Made.]— A next friend hav- 
ing filed a bill for administration without being 
a friend of the family, and without making sutfi- 
cient inquiries : — Held, that she must pay her 
own costs, although the suit resulted in the ap- 
pointment of a new trustee. Edgley V. Adams, 
31 L.T.15. 

Final Order.]— When at the hearing costs 
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are ordered to be paid by a next friend, without 
any reservation of the question how they are 
ultimately to be home,- the order is final against 
him personally, and cannot be re-opened on 
further consideration. Caley y. Caley^ 25 W. R. 
528.^ 

Solicitor’s Clerk,]— Where an administration 
action was commenced by the managing clerk of 
infant’s solicitor and the result of the accounts 
was to show that the suit was not for their bene- 
fit Held, that the next friend was entitled^ to 
his costs. Grmatt v. Tann^ 38 L. J., Ch. 459 ; 
L. R. 7Eq. 436. 

Employment of Solicitor.] — An infant suing 
by his next friend is entitled to the costs of an 
attorney employed to conduct such action, al- 
though the only notice to the defendant of an 
attorney being employed was the address of the 
next friend being at the office of such attorney, 
as stated on the back of the declaration : — 
“ 35. B., next friend, at C.’s, 8,^_ Symond’s-inn, 
Chancer v-lane.” Brymit v. Wilson^ 3 C. B. 
(N.S.) 722 ; 4 Jur. (K.S.) 362 ; 6 W. R. 292. 

Charge on Infant’s Interest for.]— Where an 
action had been brought by an infant tenant in 
tail, by his next friend, for the benefit of the 
entailed estate, which was approved by the 
court, the court sanctioned a charge upon the 
infant’s interest in the property for raising a sum 
to pay the costs of the action. Jones^ In re^ 48 
L. T. 188; 31 W. R, 399. 

What Allowed.] — Semble, if the prochein ami 
is to a certainty to have all that exceeds the 
taxed costs, that leads him to be very careless ; 
the inquiry could be only what was properly ex- 
pended, Oitbome v. Jbeime^ 7 Ves. 424. 

Next friend is entitled to fair expenses beyond 
taxed costs, under the bead of just allowances. 
Fearns v. Young, 10 Yes. 184. 

An. application being made for costs as be- 
tween attorney and client, the court said that 
the question is, •whether charges, not coming 
strictly under the head of costs, cannot be given 
under just allowances ; for, as the infant himself 
•cannot incur charges and expenses, if the next 
friend is to be at the whole expense beyond the 
■costs, persons will deliberate before they accept 
that office. Ib, 

The next friend of infants conducting a suit on 
their behalf to a successful issue is entitled to his 
costs, charges, and expenses properly incurred 
before suit "with reference to the institution 
thereof. Pahner v. Jones,, 22 W. R. 909. 

The costs of the next friend, to the time the 
infant attained twenty-one, allowed as between 
solicitor and client, but no costs allowed of 
proceedings subsequently taken, without the 
authority of the plaintiff. Brown v. Weather- 
head, 4 Hare, 122 ; 9 Jur. 787. 

Reversion.] — W^hen the costs of infants suing 
by their next friend are directed to be paid out 
of a fund in court to wdneh the infants are 
entitled in reversion, party and party costs only 
will be immediately paid ; the next friend hav- 
ing liberty to apply for the difference between 
those costs and costs as between solicitor and 
client w'hen the fund comes into possession. 
Bam ant v. llewiell, 33 Ch. D. 224 ; 55 L. T. 182 ; 
34W.R.774. 


f. Security for Costs. 

General Rule.]— The old rule in chancery as to 
a next friend giving security for costs, and the 
old rule at common laWj are abrogated by the 
Judicature Rules ; and . under Rule 8 of Order 
XVI., the court has a judicial discretion to direct 
security for costs to be given at any time. 
Martano v. Maivn, 49 L; J., Ch. 510 ; 14 Ch. D. 
419. 

Next friend of infant cannot be compelled to 
give security for costs. 8t. John v. Besborough 
{Bari), 1 Hog. 41. 

When Required— Infant Rauper.]— An infant 
lessor in ejectment is a pauper, the court will 
require him to find some person to be security 
for the defendant’s costs. Boe d. Boberts v. 
Roberts, 6 D. P. C. 556. S. P,, Ano7i., 1 Wils. 
130. 

Undertaken by Guardian.] — The court 

refused to compel an infant to give security for 
costs, upon its being shewn that the guardian 
had undertaken for them. Anoii., Cowp. 128. 
S. P., Yarwoi'th v. Mitchell, 2 D. & E. 423 ; 1 L. 
J. (O.S.) K. B. 112 ; 25 R. R. 555. 

When an infant sues, the court wdll oblige 
the prochein ami, or guardian, or attorney, to 
give security for the costs. Boe d. Selby v. 
Alston, 1 Term Rep. 493. 

Poverty.] — The court will not compel the next 
friend of an infant, on the ground of poverty, to 
give security for costs. Fellows v. BarTett, 1 
keen, 119. 

A feme covert and infants, as co-plaintiffs, by 
the same next friend, filed a bill : — Held, that 
though poverty is not a sufficient objection to the 
next friend, yet that the feme covert and the in- 
fants having the same next friend, the proceed- 
ings must either be stayed as to all the parties, 
or not at all. Brinany, 3fan7ii£G,2 Con. &: L. 87 ; 
3 Dr. & War. 154 ; 5 Ir. Eq. R. 190. 

The form of the order, in such a case, is, that 
the proceedings be stayed until the next friend 
of the feme covert be changed, or security for 
costs be given, i 

The court refused a motion that a next friend 
might give security for costs, or a new one be 
appointed, on the ground that the one in this 
case w'as a privileged person, except on affidavit 
that the next friend is in mean and doubtful cir- 
cumstances. Anon., Moseley, 86. 

Motion after answer, that a prochein ami might 
give security for costs, or another be named, on 
the ground that he w'as in indigent circumstances, 
refused. Sguirrel v. SquuTel, 2 P. Wms. 297, n. ; 
Dick. 765. 

Insolvency.] — Prochein ami becoming insol- 
vent, and receiving groats after answer filed ; 
motion, that he might be removed and another 
appointed, refused, but leave given to apply to 
stay proceedings until he be changed, or security 
given for costs. Bennington v, Ahin, 1 Sim. & 
S. 264 ; 1 L. J. (o.S.) Ch. 202. 

The next friend w^as insolvent, and had been 
indemnified from the costs of the suit, and a 
motion that the proceedings might be stayed un- 
til the next friend was changed, or had given 
security for costs, was refused. Alurrell v. Cla;p- 
ham, 8 Sim. 74. 

Where an infant sues by guardian who is sworn 
to be in insolvent circumstances, the court will 
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require him to give security for costs. 
Bertlhe-% 4 M. & P. 215. 


Misdescription.] — ^Where the next friend de- 
scribed himself as a “ clerk,” and it appeared 
that he was a letter carrier in the General Post- 


comes of age, and the bill is dismissed. The 
infant and prochein ami are both liable to pay 
costs. Turner V. Turner^ 2 P. Wms. 297 ; Select 
Ca. Oh. 49 ; 2 Str. 708. 


Out of what Fund.] — Where infants are ab- 


■oflice. A motion to coihpel the next friend to solutely entitled to a trust-fund, and the court 
give security for costs on the ground of mis- has directed the whole income to be applied 
description, refused with costs. Watts v. Kelly ^ for their maintenance, the court will order the 
<6 W. K. 206. costs to be raised out of the corpus. Burnand^ 

8 Jur. 558. 

Change of Address.] — Proceedings stayed till Infants entitled to share in a residue, having 
securitygiven for costs by next friend, he having filed a bill for an account, the accounts proving 
<ihanged residence ex necessitate. Greening v. correct, the costs ordered to be paid out of the 
2 Jur, 794. plaintiffs share alone. Mackenzie v. Taylor^ 7 

Beav. 467. 

Hext Friend Ahsconding.] — On affidavit that Costs of unsuccessful defence of an infant 
one named next friend had absconded, and was charged not upon general fund but upon his own 
not worth anything, it was ordered that he should share. Orford {Earl) v. Churoliill^ 3 V. & B. 
.give security for costs, all proceedings stayed in 59. 
the meantime. Wale v. Salter, Moseley, 47. 

Legacy.] — If an infant sues for a legacy. 

Substitution of Another.]— Motion by a plain- costs must be paid out of the assets, and not out 
tifi, that the name of a co-plaintiff, as a next of the legacy. Amm., Moseley, 5. 
friend, might be struck out, and a new next 

friend substituted, on the ground that the evi- Tenant for Life.] — Decree against an 

dence of the next friend was necessary, granted, infant that the costs should be paid out of the 
on the terms that the next friend should give trust-money, reversed, because the money was 


security for the costs incuri’ed in his time. to be laid out in land, whereof the infant was only 


V. Camphell, 12 Ves. 493. tenant for 

Prochein ami withdrawing himself, ordered, on 365, pi. 10. 
substitution of new one, to give security for costs 
already incurred. JDaveyiport v. Davenport, 1 Special 
-Sim. & S. 301. the retaim 


tenant for life. Feller v. Hushand, 6 Vin. Abr. 


already incurred. Daveiiport v. Davenport, 1 Special Counsel.] — The court will authorise 
-Sim. & S. 301. the retainer of special counsel, if the master 

shall think it necessary to defend an ejectment 
Kq exeat regno,] — Writ of ne exeat regno on the title to an infant’s estate. Broione v. 
was discharged with costs against the prochein Bichards, 1 Hog. 346. 
ami, but upon the admissions in the answer the 


defendant was ordered to give security to abide Issue.] — ^A bill was filed on behalf of an in- 
the decree. Boildam v. Hetliefington, 5 Ves. fant, with the sanction of the master, to set 
'^ 1 . aside deeds executed by a lunatic. An issue 

having been directed, the jury found in favour 
8 . Costs. of the deeds. The bill was dismissed with costs 

^ of suit and of the issue. Frank v. Mainwarma, 

Vhere a bill was filed to recover the 4 Beav. 37. 


8 . Costs. 


Answer.] — ^Wherea bill was filed to recover the 
amount of a judgment debt out of the real and 
personal estate of the conusor ; — Held, that the 


Solicitor — ^Undertaking to Pay,]— A continued 


‘defendant, who ivas a minor, and. the heiress-at- employment of attorney by infant client, after 
law of the conusor, was not entitled, as against coming of age, may amount to an undertaking 


the plaintiff, to the costs of putting in an answer, to pay a prior bill of costs. Gmi v. Buraess, 1 
DoionesY. Bogan, 2 Ir. Eq. E. 112, n/7 ’ 


JJoiones V. Hogan, i ir. riq. it. iiz. Smith, 117. 

Where a petition on behalf of an infant is 
Misjoiuderof Parties.]— Extra costs occasioned presented by a solicitor who is a stranger to 
iby an infant being made a defendant, who ought the infant, even although the master should 
to have been made a plaintiff, not allowed, find that the petition is a proper one and for 


JBosking v. NieliolU, 1 Y. & C. 0. 0. 478 ; 11 L. the benefit of the infant, the court will not 


J., Ch. 230 ; 6 Jur. 386, award out of the infant’s estate to the petitioner 

any costs, except costs out of pocket. Goode, In re, 
Want of Biligence.] — Bill by infant dismissed l Ir. Ch. B. 256. 

dtli costs upon facts, which, though not known And where such a petition was presented by 


with costs upon facts, which, though not known 


when the bill was filed, might have been with a solicitor, and the master found that the peti- 
reasonable diligence ; the next friend not allowed tion was a proper one, and for the benefit of 


the costs out of the infant’s estate. Fearce v. the infant, as the petitioner had not previously 


9 Ves. 548. ascertained that none of the relatives of the in- 

fants would present such a petition, the court 
Contempt— Messenger.] — Infant cannot be de- refused to grant out of the minor’s estate even 
ined in custody after guardian assigned him. costs out of pocket to petitioner. Ih, 
erkins v. Bmnond, Dick. 287. By the decree in a suit on behalf of infants, the 


tained in custody after guardian assigned him, 
JPerkins v. Bmnond, Dick. 287. 


Infant defendant pays no costs of contempt, money recovered was brought into court, for 
IT). the benefit of the infants, defendant to pay the 

Plaintiff always pays messenger against infant, costs. He having absconded, amotion by the 
Jl. solicitor for the plaintiff, in which he was joined 

by prochein ami, was granted, that the solicitor 


.After Majority.]— An infant by prochein ami might be paid his costs out of the money in 
rings a bill, and never stirs in it after he court. v. 
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ONDON. 


Proceedings hy and against. 


— Xiea—Eepudiation liy Infant.]— Where Evidence that the father was living in a state' 

an infant“k3 on coming^ of age, rLudiated of had 

the suit I'-Held, that a defendant who had swearing, &c., was considered a ht case to exer 

■brought deeds into court was entitled to have oise such power, lb. 

them returned, and that the solicitor of the . ■ „ , . 

next friend of the infant had no lien on them To Consent to Marnage.]-Guai;clian appoin- 
for his costs. Dwrm v. Dmn, 7 De G. M. & G. ted to consent to marriage of m ant without 
9K. qw Ti property. 1 Maud. feee 

2d 3 W. K. IJJ. 1^ I (ante, col. 1387), and 2, 

And see eases, supra, col. 14bU. j 20, note {z). 


H. OXTAEDIAK. 

I, Appointment. 
a. Tn G-eneral. 


General Eule.] — A guardian maybe appointed, 
though no cause is depending. Birchell, Ex 
j)aHe, 3 Atk. 813. 

Testamentary Guardian.] — The court 

interferes where there is a testamentary guardian 
who has all the remedies a father has. But 
there must be a suit instituted relative to the 
infant’s estate to give the court jurisdiction. 
Buile?' V. Freeman^ Amb. 303. 

Upon Petition,]— Order for the appointment 
of a person to act as guardian (the father being 
living), and for a reference as to maintenance, 
but not for a receiver, upon a petition, W’ithout 
any suit instituted. Mountfoj't, Ex parte, 15 Yes. 
445. 

By Spiritual Court,] — The spiritual court may 
appoint a guardian to an infant until fourteen, 
if he has only personal estate, but not if he has 
rcaIt3^ Carlisle (^Bishop) v. TFf?Z^.s*, 2 Lev. 162. 
S. P.*, Loimj V. Bey mas, 2 Lev. 217. 

Biscretion of Court.] — A father has no absolute 
right to have a guardian appointed of his infant 
cliikl, but the coui’t has a discretion whether it 
W'ili make such an appointment. Lyons, In re, 
22 L. T. 770 ; IS W. R. 238. 

Religion of Children— Indication of Pather’s 
Intention,] — W., a Roman Catholic, shortly 
before his ’’marriage wrote to Miss D.’s mother, 
stating that as to guardianship, on no considera- 
tion w'ould he “ permit anyone to step between 
[his intended wife] and her children,” but 
“ would by will leave her sole and undivided 
authority.” A child, C., w'as born, and with "VY.’s 
sanction, baptised as a Roman Catholic. W. 
having died intestate in 1879 ; — Held, that upon 
the facts his children should be committed to 
the guardianship of their mother. Walsh, In re, 
13 L. R. Ir. 269— L. C. See also Scanlan, In re, 
infra, col. 1510. 

Infant entitled to Property.] — Where an 
infant is entitled to property independent of the 
father, it seems a jurisdiction arises to the lord 
chancellor to appoint a guardian of the person. 
Stewart, In re, Wall. Lyn, 115. 

Ill-treatment hy Father.] — Order for a 
guardian and maintenance for infants upon ill- 
treatment by their father. Wutjield v. Hales, 
12 Yes. 492. 

Wards of Court.] — The court has jurisdiction 
to appoint a guardian for infant w^ards of court, 
excluding the father. Wellesley v. Wellesley, 2 
Bligh (N.S.) 124 ; 1 Dow (N.s.) 152. 


By Infant.]— Infant at seventeen appointing- 
guardian by deed does not preclude jurisdiction) 
of chancellor to grant one. OiiHis y, Blp^ion, A 
Madd. 462. 

Guardian out of the Jurisdiction.] — Y^iere the 
mother of infants, whose father died intestate,, 
was permanently resident in England, the court,, 
with her consent, made an order, under the 49 & 
50 Yict. c. 27, s. 6, substituting a paternal uncle- 
as guardian. Form of procedure in such cases. 
Lemons, In re, 19 L. R., Ir. 575 — L. C. 

Two infants having been sent to England for’ 
education by their father, resident in India,, 
the court appointed a guardian during the 
father’s absence abroa<l, notwithstanding that 
their mother wurs residing in this country.. 
Thomas, In re, 22 L. J., Ch. 1075. 

Palatinate Court— Jurisdiction.] — On a peti- 
tion in the palatinate court of Lancaster the 
mother and another person were appointed 
guardians, and an allowance for maintenance 
was fixed, and was afteiwards varied hy the 
court. The mother, as next friend, obtained in 
the high court a judgment for administration of 
the testator’s estate, and then took out a summons, 
in the action for the appointment of guardians, 
and an allowance for maintenance. On summons, 
before the vice-chancellor of the palatinate court 
the mother gave an undertaking not to proceed! 
with the summons in the high court. She after- 
w\ards appealed to the high court Held, that,, 
although the high court had jurisdiction to 
! appoint guardians, notwithstanding the previous. 

' orders made by the palatine court, such jurisdic- 
' tion ought not to bo exercised unless some special! 
ground \vas shown, and that the proceedings in 
the palatine court ought not to be stayed.. 
Alison, In 7'e, Johnson, In re, 47 L. J., Cb. 755 ;. 

: 8 Ch. D. 1 ; 38 L. T. 304 ; 26 \Y. R. 450— C. A, 

Held, alfo, that as the vice-chancellor of the- 
county palatine had no jurisdiction to grant an 
injunction to restrain proceedings in the high 
court, he ought not to have taken an undertaking- 
to discontinue them, and the undertaking 'was. 
accordingly discharged. Ih. 

Guardian appointed by Foreign Court.] — The 

order of a foreign court appoirdhig a guardian of 
an infant, the child of a British subject, will be 
recognised in the court with the respect due by 
the comity of nations to the order of a foreign 
court, but it does not confer on the appointee the 
character of guardian in t,his country. Bairson,. 
In re, 2 Sm. & G. 199 ; 1 Jur. (x.S.) 36 ; 2 W. R.. 
314. Bee 2 W. R. 366. 

Where infant residing in France had a guardian 
appointed by the French courts : — Held, that 
the English court 'would not interfere with the- 
decision of the French court by appointing am 
English guardian. Bovvgoise, In re, 41 Gh, B.. 
310 ; 60 L. T. 008 : 37 W. E. 563— C. A. 
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Infants, the subjects of a foreign state, were 
sent to this country by their guardian, appointed 
by the foreign court, for education. Pant of the 
property of the infants was in this country, and 
a bill was filed and an order obtained ex parte, 
for the appointment of guardians here ; — Held, 
that the court ought not to interfere with the 
guardian’s rights over the children, but that the 
appointment of the guardians here should be con- 
tinued without prejudice to those rights. Mtgent 
V. Vetsera. S5 L. J.. Ch. 777 ; L. R. 2 Eq. 704 ; 
12 Jur. (N.s.) 781 ; 15 L, T. 33 ; 14 W. E. 960. 


British Subject born Abroad.] — If an infant 
be born abroad whose paternal grandfather was 
a natural-born British subject, the court has 
jurisdiction to appoint a guardian of such infant, 
although the infant is resident abroad, and has i 
no property in this country. WilUiiqliirij, In re, 
54 L. J., Ch. 1122 ; 30 Ch. D. 324 ; 53 L.‘T. 926 ; 
33 W. E. 850—C. A. 


Deed of Appointment — Guardian Attesting 
Witness.] — A deed appointing a guardian of the 
person and estate of an infant is well executed 
within 12 Car. 2, c. 24, although the guardian is 
an attesting witness to the deed. MoTqan v. 
Ilatchell, 19 Beav. 96 ; 3 Eq. K. 121 ; 24 L, J., 
Ch. 135 ; 1 Jur. (N.S.) 125 ; 3 W. E. 126. 


b. How Appointed. 


i. By the Court'. 


In General.] — Where a petition is presented 
by infants for the appointment of a guardian it 
should be by a next friend. IlvsselV,i JSstate, In 
re, 20 L. J., Ch. 384 ; 15 Jur. 981. 


appointing guardian. AffA'on, In re, C. P. Coopeiv 
44; 7L. J. Ch.l94. 

Guardian not to be appointed without a re- 
ference, when the infant’s property amounts to* 
loOZ. per annum. Jamon, Mx varte^ 1 J. & W, 
395. 


Property out of Jurisdiction.]— The court has 
jurisdiction to appoint guardians to an infant 
although his domicil and all his property are 
situated in Scotland, and the infant being made 
a ward of court by the mere filing of the bill, the 
court is bound to appoint guardians. Jolvuntone 
V. BeatUe, 10 Cl, & F. 42 ; 7 Jur. 1023. Affirm- 
ing 1 Ph. 17 ; 10 L. J., Ch. 300. 


Will not Executed.] — Where a person is ap- 
pointed guardian, under a will not dul^^ executed 
for that purpose, the court Will appoint him 
without a reference. Hall v. Stover, 1 Y. & G- 
556. S, C\, nom. Hall v. Stork, 5 L. J., Ex. Eq. 
97. 


Where Contest.] — Although the court will 
sometimes appoint a guardian to an iiifaiit with- 
out a reference, it will in no case dispense with a 
reference where the guardianship is contested. 
Beattie y.JohnsUme, 1 Ph.l7 ; 10 L. J., Ch. 300 ; 
o Jur. 671. And see S. C., nom. Jolimtone v« 
BeaUle, 10 Cl. & F. 42 ; 7 Jur. 1023. 


Appointment by Infant.] — The court will refer 
it to the master to approve of the guardian^ 
although the infant of the age of fourteen, en- 
titled to real estate, has appointed one by cleed. 
Cokam V. Coham, 13 Sim. 639 ; 8 Jur. 26. 


Attendance of Guardian.] — Guardian ap- 
pointed and his presence in court dispensed withy 
on affidavit of his inability to attend from illness. 
mu V. Smith 1 Madd. 290. 


Cost of.] — The cost of appointing a gu.nrdiaM 
•where the infants appear in court is %l. 5.v. 
and by commission, if executed in one placCy 
8Z. 2.V. 2d., and in two places, 47. 9^^. 10^7, It is. 
therefore desirable to adhere to the ancient 
practice of the court. Canoardine v. WlMade,, 
21 L. J., Ch. 464 ; 16 Jur. 461. 


Payment of Dividends to.] — Semhle, thgt I 
Will. 4, c. 56, s. 32, does not authorise the ap- 
pointment of a guardian, and a direction for 
payment of dividends upon the same petition^ 
but two petitions are proper. Ponqerard, In re^ 
1 Be G. & Sm. 426 ; 11 Jur. 744. 


On Reference.] — Eeference to the master to 
inquire whether the plaintiffs late father had 
appointed a guardian, and if not, that the master 
should approve of a proper person to be guardian. 
Bettesworth v. Beitesivorth, IDick. 729. 

When a father, by his will, names guardians 
for his natural child, the court will not appoint 
them guardians without reference to the master. 
Ward V. St. Paul, 2 Bro. C. G. 683. But see 
Pecliham v. Peekhani, 2 Cox, 46. 


Bill — Amount of Property.] — In infancy, if 
the estate is large, a bill must be filed to appoint 
a guardian, as the accounts can be better taken 
than on petition. Corhett v. Tottenham, 2 Moll. 
319. 

Where property of a minor is small, a guardian 
may be appointed, and maintenance allowed on 
petition ; when trustees are called on to allow a 
maintenance, a hiU must be filed. S. 0., 1 Ball 
& B. 60. 


Amount of Property.] — Order made on petition 
without suit fox a reference to approve of a 
guardian for an infant, having 1507. a year. 
An g ell, Bx ^arte, VS Bim. 

Guardian appointed without a reference, pro- 
perty being but 157. per annum. Jones, In re, 
1 Euss. 478. 

Order appointing a guardian without a refer- 
ence only where the property is excessively 
small; refused where it amounted to 1,5007. 
Wheeler, Ex parte, 16 Ves. 267. 

Guardian appointed to an infant entitled to 
freehold property worth 807. a year without a 
reference.. Jackson, Ex parte, 6 Sim. 212. 

The fortune of an infant being 1,0007. only, 
order made under affidavit, without reference, 


Petition.] — If surviving testamentary guar- 
dian declines charge, -whether it can be referred 
to master to appoint, Ac., upon petition only 
without bill, quaere. Champney, Ex parte, Dick, 
350. 

, Where a testamentary guardian has not acted,, 
the mode of proceeding in order to have a guar-r 
dian appointed is by petition ; it is not necessary 
to file a bill. Secus, if after acting he has. 
misconducted himself. Omeefe v. Casey, 1 Sch, 
&Lef. 106. 

Guardian may be appointed and maintenance 
allowed upon petition witliout suit. iSa7tery 
Ex parte, 3 Bro. G. C. 500 ; Dick. 769. 

The costs of the petition are to be allowed to 
the guardian in his accounts. Ih, 
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Guardian appointed merely on petition, but 
not without a reference. Wathins^ Ex parte^ 2 
Ves. sen, 470. 

At Hearing.] — Directions for appointing a 
guardian, though usually by petition, may be 
given at the hearing of the cause. Bradshaw 
V. 2 L. J. (0.8.) Ch. 79. 

ii. By WilL 

In Ireland.]— ‘Appointment to be guardian of 
the estate of infant children does not constitute 
him a testamentary guardian under 1.5 Car. 2, 
In, c. 19, s. 6. Norhury (Lord'), In re, Ir. E. 

9 Eq, 134. 

Eecommendation by Testator.] — A father 
having by will appointed a guardian to his 
children, with a recommendation that they 
should be placed under the care of two rela- 
tives : — Held, that the court was bound to give 
efect to the recommendation, but not further 
than might be consistent with preserving to 
the guai'dian the general superintendence and 
control over the children and their fortunes. 
Enott V. Cottee, 2 Ph. 192. 

Unattested Will— Codicil.] — Appointment of 
guardians by an unattested will, made good by 
a codicil and three witnesses on the same paper, 
referring to the will as annexed, and conlirming 
it. Be Bathe v. Finyal (Lord), 16 Ves. 167. 

Declaration by Testator.] — A declaration of a 
father iijhdii his death-bed, that he expected A. 
would take care to see his children educated in 
the Protestant religion, is a sufficient appoint- 
ment of guardian of the infant. Teynham v. 
Lennard, 4 Bro. P. C. 302. 

Testator directed the trustees of his will to 
engage a proper person for the purpose of taking 
tlie inauagemeut and care of his children during 
their minorities ; and he requested his late wife’s 
sister, if she should be alive at his decease, to 
take such manageinent and care on herself : — 
Held, an appointment of the wife’s sister to be 
guardian. Miller v. IlarrU, 14 Sim. 540 ; 9 Jur. 
38S. 

A testator, by will, expressed his urgest wish 
and desire that their aunt E. should have the 
charge and care of his infant children ; and also 
that she might receive a sufficient allowance to 
enable her to make and keep a house for their 
residence, and that they might be attended to in 
illness by^ E. The testator stated his wish that, 
in case of E.’s ceasing from any cause to have 
such charge and care of the children, that 
they should not be taken charge of, or reside 
with, any other relative whatever. He ap- 
pointed L. his executor and legal guardian of 
his children. Notwithstanding the direction, 
the chief clerk certified that it was not for the 
benefit of the children that E. should have their 
charge and management ; and the court refused 
to vary the certificate. Hartley v. Smith, 6 
L. T. 681, 734 ; 10 W. E. 750. 

Children TTiiborn. j — Testator married, but not 
having children, gave the guardianship of all his i 
children, born or to be born, to his wife and' 
brother, or the survivor. The guardianship ex- 
tends to all 'the children, by that or a future 
marriage. Ilcltester (Earl), Ex paHe, 7 Ves. 
348 ; 6 11 E. 138. 
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By Jew.]— Jew may devise the guardianship 
of his children under 12 Car. 2, c. 24. Bedford 
Charity, In re, 2 Swanst. 538. 

■ Eevocation.] — ^Where, by will, the testator 
appointed his widow and two others guardians 
of his children, and by a codicil, ^ “ left their 
care, charge, and education ” to his widow : — 
Held, that the appointment was not revoked by 
the codicil. Hare v. Hare, 5 Beav. 629 ; 12 
L.J., Ch. 344; 7 Jur. 336. 

Testamentary appointment of a guardian is 
not revoked by subsequent testamentary ap- 
pointment, not executed according to statute, 
and not directly importing a revocation. Ilcli ester 
(Eaid), Ex parte, supva. 

A testator gave the guardianship of his children 
to his wife and his four trustees, and suitable 
sums were to be applied out of the estate for 
their maintenance. He, by a codicil, revoked 
the appointment of three of his “ trustees and 
executors,” and appointed two other persons to 
act as such “ trustees and executors ” ; — Held, 
that this revocation did not extend to the guar- 
dianship. Parli, In re, 14 Sim. 89 ; 13 L. J., Ch. 
369 ; 8 Jur. 372. 

Nomination by Surviving Guardian.]— A 

testator, by will, appointed certain persons to 
be guardians of his daughter, and in case of the 
death of either of such persons he authorised 
the survivor to nominate another person as 
guardian : — Held, that the 12 Car. 2, c. 24, s. 8, 
sanctions his giving authority to a surviving 
guardian to nominate a person In the place of 
one who has died. Parnell, In goods of, 41 L. J., 
P. 35 ; L. E. 2 P. 379 ; 26 L. T. 744 ; 20 W. E. 
494. 

c, “Who may appoint. 

i. In General. 

Eight of Father.] — A father has no absolute 
right to have a guardian appointed of his infant 
child, but the court has a discretion whether it 
will make such an appointment. Lyom, In re, 
22 L. T. 770 ; 18 W. E. 238. 

Grandfather.] — Grandfather cannot appoint 
guardians of his grandson, but may give his 
estate to him on that condition, and the father 
submitting is bound by it. Blahe v. Leigh, 
Amb. 306. 

Infant Tenant in Socage,] — If no testamentary 
guardian or mother, infant, having socage land, 
may choose guardian at twelve, if female ; four- 
teen, if male ; done on circuit if no reasonable 
objection. Alton., 2 Ves. sen. 375. 

Lunatic of Age.]— Father or uncle devises the 
custody of a lunatic son or nephew who is above 
twenty-one ; this void. Ludluio, Ex parte, 2 
P. Wms. 638. 

Mother.]— A mother cannot appoint a testa- 
mentary guardian. Villareal v. Mellish, % 
Swanst. 536. S. P., limit, In re, 3 Con. k L 
373. 

Stranger.]— There is no decided case that 
guardians can be appointed for a child by a 
stranger during the life of the parent, but the 
law will take care that the child shall be 
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educated according to his expectations. Powel 
V. Cleaver^ 2 Bro. C. C. 500. 

ii. M case of lllegitimMe Children. 

In Greneral.] — A testator cannot by will law- 
fully appoint anyone to be guardian of his 
illegitimate children. Sleeman v. Wilson^ L. E. 
13 Eq. 36. 

Bepnted Bather. ] — A natural child can have no 
guardian except by the appointment of the 
court ; but the reputed father, having named 
his executor the guardian, the lord chancellor 
made the appointment without a reference. 
Barry v. Barry., 1 Moll. 210. 

Persons nominated by a testator to be guardians 
of his natural children, appointed without a 
reference. CJiatten'is "w. Young., 1 J. & W. 106; 
20 E. E. 342. S. P., Ward v. St. Paul, 2 Bro. 
C. C. 583 ; Pecliliam v. Pecliham^ 2 Cox, 46. 

By the Court.] — Where a person was reported 
by a master to be a fit guardian to a natural 
child, such guardian was not allowed, but the 
child was placed with the father. Ord v. 
Blaehett^ 9 Mod. 116. 

Mother Living.] — The mother of natural 

children being alive, another person appointed 
guardian, with directions for intercourse between 
the infants and their mother. Ckmrtois v. Vince^it^ 
Jacob, 628. 

Mother.] — The mother of an illegitimate child 
has no power to appoint a guardian for it under 
12 Car. 2, c. 24, s. 8. Glorer^ Bx imrte^ 4 D. P. 
C. 291 ; 1 H. & W. 508. 


d. Who may he Appointed, 

i. In General. 

Father.] — A female infant was entitled to 
property producing 90/. a year, and on petition 
the court, being satisfied as to the condition in 
life and circumstances of the father, and he and 
two sufficient persons undertaking to account, 
made an order appointing the father guardian 
of her estate without a reference. Bond., Ex 
parte, 16 L. J., Ch. 147 ; 11 Jur. 114. 

Father-in-law.] — A. and B., infants, inter- 
marry ; A.’s father is living ; but B.’s mother, 
her testamentary guardian, is dead. The court 
will appoint A.’s father to be B.’s guardian, 
without a reference. Q 2 iarriU v. Bmmore^ 8 
Jur. 1113. 


information as to the family of the father. Cooli, 
In re, 20 L. J., Ch. 392 ; 15 Jur. 836. 

A mother and her co-executor appointed 
guardians of her own children and those by a 
previous wife. Anderton v. Yates, 5 De Gr. & 
Sm. 202. . 

Where the father of an infant devises the 
guardianship to the mother, the court has no ■ 
power to control this will, unless upon proof 
made of misbehaviour. Billon v. Mount-Cashell 
(^Lady'), 4 Bro. P. C. 306. 

Order made without a reference, appointing 
the mother guardian of her infant son, and for 
the payment to her for. his maintenance of the 
interest on 1,000/., 'to which he was entitled. 
Allsop, In re, 0. P. Cooper, 44 ; 7 L. J., Ch. 
194. 

Married Woman.] — A married woman ap- 
pointed guardian of an illegitimate child, and 
payment ordered to her upon her separate 
receipt. Wallis v. Camphell, 13 Ves. 517. 

The appointment of a married woman, sole 
guardian of infants, is open to objection. Kaye, 
In re, L. E. 1 Ch. 387 ; 12 Jur. (Y. S.) 350 ; 14 
L. T., 388 ; 14 W. E. 597. 

The court will not ordinarily interfere with 
the discretion of the judge ; but where a married 
woman had been appointed sole guardian, and 
the appointment was in other respects open to 
objection, the court appointed two other persons 
guardians in her place. Ih. 

Solicitor — Testamentary (xuardians Eefusing 
Trust.] — Two out of three testamentary guard- 
ians declined to accept the trust. They are not 
entitled, after the death of their co-guardian, to 
be appointed guardians by the court. But 
testamentary guardians will be preferred to the 
person nominated in the will of the mother (the 
third guardian). The solicitor for any of the 
persons who exercise a control over the minor’s 
estate will not be appointed the guardian of their 
persons. Johnstoiis, In re, 3 Jo. & Lat. 222. 

Dissenter — Second Marriage of Mother.] — 
Exceptions allowed to the answer on a bill, in 
stating that the husband of the guardian was 
not a fit person to have the management of 
the minors, “ being a man of small fortune, 
increasing family, and also a sectary.” Corhett 
V. Tottenham; 1 Ball & B. 59. 

A mother having children by a second 
marriage, is not thereby rendered incompetent 
to be guardian to the children of her first 
marriage. A person is not incapacitated to act 
as guardian by being a dissenter. Id. 61. 


Father’s Executor.] — The court of exchequer Creditor.] — A., indebted to B. by deed, grants 
refused to appoint certain persons to be gudarians the guardianship of his child to B., and covenants 
without reference, although one of the persons not to revoke it, and dies ; equity will not set 
was the executor of the father. Whitelocli v. aside the deed unless the debt be paid or the 
Pmeh, 3 Y. & C. 724. trust abused. Lecone v. Shelves, 1 Vern. 442. 


TTncle — Executor.] — An uncle who was en- 
titled to executorship to testator, and to inheri- 
tance after son, not admitted as guardian to 
testator’s son. Selhy v. Selhy, 2 Eq. Ga. Abr. 488. 

Uncle and aunt appointed guardians of tlie 
person of an infant on petition without suit 
or reference, no allowance being asked. Neale, 
In re, 15 Beav. 250. 

Mother.] — ^The court will not appoint a 
mother to be the guardian without having some 


Settlor.] — A settlement being made on an 
I infant (whose father was dead), on condition of 
her being under the care of the settlor, it was 
referred to the master to consider whether he 
should he appointed guardian, taking the 
settlement into consideration. Fagnani v. 
Selwyn, Jacob, 268, n. 

Master of the Court.] — The practice of ap- 
pointing one of the masters of the court guardian 
of the fortune of infants, although proper in the 
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jibsence of all suitable persons, is mischievous as 
a general course. In substance it is appointing 
the receiver guardian. SuUlva'M, Li 1 Moll. 
225. 

Clerk.] -“The court may assign one of the six 
clerks to be guardian to an infant. Offiey v. 
J^els. Ch. Rep. 44. Anoti.^ 2 Ch. Ca. 

163. 

Person Out of Jurisdiction.] — Persons re- 
siding out of the jurisdiction not to be appointed 
guardians bv the court, Loyan v, Fairlie, 1 
Jacob, 193 fa L. J. (o.s.) Ch. 152; 23 LI. R. 
28. 

Guardians were appointed in Ireland to infants 
brought up, educated, and domiciled there. 
Their fortunes were in court in England. The 
court adopted the proceedings in Ireland, ap- 
pointed the same persons guardians, notwith- 
standing they resided out of the jurisdiction. 
iJanid Y. M’Wton, 8 Bear. 485. 

A father domiciled in and having only property 
in Scotland, having by will appointed tutors of 
his daughter, who was afterwards brougiit into 
England, and while so residing a bill was filed, 
making the infant a ward of court: — Held, 
lirst, That Scotch testamentary tutors were not 
testamentary guardians in England ; secondly, 
that the lord chancellor had power to appoint 
guardians, although her property was in Scotland ; 
thirdly, that being a ward, the court was bound 
to appoint guardians, and that the Scotch tutors, 
although they had the management of the 
property, had none over the person nor were 
they entitled to be appointed in England ; and 
lastl}", that persons out of the jurisdiction, if 
otherwise qualified, might be appointed guard- 
ians, jointly withany other residing permanently 
within it. Johndmie v. Beattie^ 10 Cl. & F. 42 ; 
7 Jur. 1023, Affirming 1 Ph. 17 ; 10 L. J., Ch. 
300. 

Order of Foreign Court.]— The order of a 
foreign court appointing a guardian of an infant 
tlic child of a British subject will be recognised 
in tiiis court with the rcj?pect due by the comity 
of nations, but it does not constitute the 
ap[ioi 11 tec a guardian in this country. Dneson^ 
hi re, 2 Sm. ck G. 1 99 ; 1 Jur. (n.s.) 36 ; 2 W. R. 
311. A nd see supra, cols. 1488, 1 489. 

Roman Catholic Ecclesiastics.] — Roman 
Catiiolic Ecclesiastics are not incapacitated to 
he K'Stameiitary guardians, and may, where the 
present custody of such wards is illegal, claim a 
writ of habeas corpus. Bt/rncr, In re, Ir. R. 7 
C. L. 199 ; 21 W. R. 622. ‘ 

In Case of Illegitimate Children.]— cases. 
ante, col. 1493, 

2. Removal, Discharge, and Death. 

Guardianship of Infants Act, 1886.]~-The 

court has jurisdiction to interfere with and 
to remove a guardian of a child who has no pro- 
perty, on protif of misconduct of the guardian 
towards the child, or on proof that it is for the 
welfare of the child that the guardian should be 
removed. MeOratli, In re (Infants), 62 L. J., 
Oh. 208 ; [1893] 1 Ch. 143 ; 2 R. 137 ; 67 L. T. 
636 ; 41 W. E. 97— C. A. 

But the duty of the court towards a penniless 


child under the care of a legal guardian who is 
able and willing to maintain the child is to leave 
the child alone. The welfare of the child — 
religious, moral, and social, as well as physical 
and pecuniary— is the paramount consideration, 
for the court. II). 

At Common Xaw.J — Guardians at common 
law may be removed dr compelled to give 
security, if there appears any danger of their 
abusing the person or estate of their ward ; and 
of this there are many instances. ILinhiry v. 
WaUer, 3 Ch. Rep. 58. Fester v. Benny, 2 Ch.. 
Ca. 237. And see Styles, 456 ; Hardr. 96 ; 1 Sid> 
424 ; 3 Salk. 177. 

Testamentary Guardian.]— Court cannot re- 
move a testamentary guardian, but will appoint 
proper person to superintend education, kc... of 
infant. Ingham v. Bicherdihe, 6 Madcl. 275. 

On Application of Infant.]- — On application 
of infant, and by consent of his relations and . 
guardians, other persons appointed to have the 
care of him till further order. SjJeneer v. Chester- 
field, Amb. 146. 

Controlling Conduct.] — Orders may be made 
to regulate conduct of guardian, without his 
being thereby discharged. Roach v. Garran^ 

1 Yes. sen. 160. 

Practice — Petition.] — Proper application to 
change guardian is by petition, llehester (^Farr)^ 
Fx parte, 7 Ves. 348 ; 6 R. R. 138. 

It is not the rule of the court to remove a 
testamentary guardian for, misconduct, on : peti- 
tion. There must be a bill filed ; but if the 
guardian consents, when there is no charge 
against him, it may be done on petition. Sanft„ 
In re, 2 Moll. 330. 

For Misbehaviour,] — When the father of 
an infant devises the guardianship to the mother,, 
the court has no power to control this will,, 
unless upon complaint, and proof made of mis- 
behaviour ill the mother. Billon v. Mount- 
Cushell (^Laihj), 4 Bro. P. C. 306. 

Gnardiaiis appointed b}" will, according to the 
statute of 12 Car. 2, c. 24, have no more power 
tlmn guardians in socage, and are but trustees ; 
on whose misbehaviour, or giving occasion of 
suspicion, the court will interpose. Beaufort v. 
Berty, 1 P. Wins. 703. 

This court will interpose if guardians give- 
occasion to suspect their behaviour. Ib. 

Change of Religion.]— A mother, a testa- 
men tiuy guanliaii, who brings up her child in 
a religion different from that in wliich her 
husband died, will be removed. Hunt. In re^ 

2 Con. k L. 373. 

Residence Abroad.] — Testator’s guardian re- 
siding abroad not removed on that ground. 
Lewis, In re, 2 Moll. 485. 

Discharge of.] — The court has jurisdiction 
to discharge a testamentary guardian of in- 
fant ward of court, on his own application. 
Gray (an Infant), In re, 27 L. R., Ir. 609. 

Death.] — One of three persons who had been 
jointly appointed guardians of an infant, having: 
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died, tlie vice-diancellor, without a reference, 
appointed 'the two survivors guardians of the 
intant. Ilall v. Jones, 2 Sim, 41. 

Survivorship.] — A guardianship devised 
to three, without saying “ and to the survivors 
or survivor of them,” yet the survivor shall 
have it. Eyre v. Shafteshuvy (Countess'), 2 
P. Wms. 102. 

If two persons are appointed by the court 
guardians until further order, the guardianship 
is at an end on the death of one, and there must 
be a new application. Bradshaw v. Bradsliavo, 

1 Russ. 528 ; 25 B. B. 127. 

3. Marriage op Gitardiak or Ward. 

Pemale Guardian.] — Where a female guardian 
appointed by the court marries, although , she be 
the mother of the infant, it is of course to make 
a new reference, but the same person may again 
propose herself. Gornall, Ex parte, 1 Beav. 347 ; 

S L. J., Ch. 283 ; 3 Jur. 500. 

Where a female appointed guardian marries, 
it is of course to appoint a new one. Arum., 8 
Sim. 346. 

Guardian will not be appointed after a mar- 
riage, nor discharged because of a marriage ; but 
without discharging guai.’dian, orders regulating 
their conduct .may be made. Boach v. Garmn, 

1 Ves. sen. 160. 

Jewess Marrying Christian.] — Y., the widow 
«of a Jew, having abjured Judaism, and married 
a Christian, the court ordered that the children 
of the .first marriage should be delivered to their 
mother, the right of the mother to be guardian 
coi 1 tinning, notwithstanding her second marriage. 
Villareal v. Melllsh, 2 Swanst. 533. 

Effect of Marriage of Ward.] — Guardianship 
is not discharged by marriage of ward, or till 
twenty-one. Roach v. Garran, supra. S. P., 
Mendes v. Merides, 3 Atk. 625 ; 1 Yes. sen. 91. 

Prevention of. ] — This court will assist the 
testamentary guardian to prevent an improper 
marriage of the infant heir. Raymond's (Lord) \ 
■case, Forrest. 58. 

Consent to, how Controlled.] — Under what 
circumstances the court will control the consent 
of a gnardian to the marriage of an infant ward, 
.and will refuse to confirm a master’s report, 
approving of proposals for a settlement. Gor- 
■don (Lord) v. Irwin (Vieountess), 4 Bro. P. C. 
355. 

To Son of Guardian.] — One of the guardians 
of an infant of nine years marries her to his own 
son who has no estate ; the court ordered the 
guardian to produce the girl, and then committed 
her to the other guardian, ordering an informa- 
tion to be brought against the guardian who 
married the ward, but held this did not amount 
to a contempt. Goodall v. Harris, 2 P. Wms. 
561. 

Approval — Of Guardian Abroad.] — Applica- 
rioii to approve of an infant’s marriage under 26 
Geo. 2, c. 33, s. 12, testamentaj’l’ guardian being 
abroad. Blahe ■^. Blahe,HiQ]L, 

By Petition,]— Petition that a gnardian 

maybe assigned to consent to a marriage (unless 


to carry on a suit to protect an interest), must 
be pursuant to that statute 26 Geo, 2, c. 33. 
Beecher, Ex parte, 1 Bro. C. C. 556. 

4. Duties and Powers. 
a. In. General. 

Office not Assignable.] — Guardianship of 
infant is not assignable. Reynolds v. Teynliam 
(Lady), 9 Mod. 49. 

Testamentary guardianship is not assignable. 
MelUsh V. Be Costa, 2 Atk. 14. 

Protecting Wards.] — Observations as to the 
duty of guardians to watch over their w'^ards. 
Kay V. Johnston, 21 Beav, 536. 

Elopement of Ward.] — Guardians of a female 
under age are justified in stopping an elope- 
ment, and in detaining her clothes if she has 
eloped ; and a carrier by whom she has sent 
them may deliver them up to the guardians. 
Barker v. Taylor, 1 Car. & P. 101 ;"28 B. B. 
767. 

Powers of Testamentary Guardians.] --Gnar- 
dians appointed by will under 12 Car. 2, c. 24, 
s. 8, have the same powers as guardians in socage. 
Gilhert v. Sehwench, 14 M. & 488 ; 14 L. J., 

Ex. 317 ; 9 Jur. 693. 

Joint testamentary guardians are like trustees, 
and one can maintain an action for trespass 
against his companion, alleging that the infant 
was his servant, and that the defendant forcibly 
took him out of his possession, per quod servitium 
amisit. Ih. 

Under Merchant Shipping Act, 1854.]— The 

guardian of a registered infant owner of a ship 
lias no power under the Merchant Shipping Act, 
1854, s. 99, to sell or mortgage the ship on behalf 
of the infant. Michael v. Fripp, L. B. 7 Eq. 
95 ; 19 L. T. 257 ; 17 VY B. 23. 

Infant taken out of Jurisdiction.] — An infant 
allowed to be taken out of the jurisdiction for 
his benefit, upon the guardian entering into a 
recognizance. MedVey, In re, Ir. B. 6 Eq. 339. 

Form of recognizance in such case. Ih. 

Attainter.] — Guardians are recommended by 
will to act with the advice of J. S., and J. S. is 
attainted, this superintendency devolves upon 
the Great Seal. Beatifort v. Betty. 1 P. Wms. 
703. 

Recognizance by Guardian,] — Becognizance 
by a guardian in the matter of a minor, is not 
a debt due to the crown. XI slier. Ex parte,! 
BaU& B. 199. 

Arbitration.] — A submission to arbitration by 
a guardian, on behalf of his ward, binds the 
guardian only. Harley, In re, 1 Hay. & J. 
160. 

Practice — Answer,] — Guardian of infant 
defendant being co-defendant need only sign 
joint answer once. Amm., 2 J. & 553. 

Hothing in answer of guardian can be read 
against the ward. Leigh r. IT'hri, 2 Yen t. 72. 

I — — Evidence.]— Where a guardian has been 
1 guilty of iE 'practice in the prosecution of a suit, 
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though it was not the act of the infant herself, 
yet that malpractice may be given in evidence, 
Baker v. Hart, 3 Atk, 544 ; 1 Ves. sen. 28. 

Administration.]— When suit is instituted 

for administration of infant’s estate, court has 
jurisdiction over the infant ; and, on petition of 
guardians, may order him to be delivered up 
to them. Wright v. JVaylor, b Madd. 77. 

Appointment by Deed— Setting aside Deed.] — 

A. indebted to B. by deed, grants the guardian- 
ship of his child to B., and covenants not to 
revoke it, and dies ; equity will not set aside the 
deed, unless the debt be paid, or the trust abused. 
Leoone v. Sheires, 1 A’^'ern, 442. And see Morgan 
T. col. 1489. 

Abducting Ward.] — A testator, by his will 
expressly excluded his wife from the guardian- 
ship of his children, and he appointed his 
executors to be their guardians. After the 
testator’s death, his widow forcibly removed 
one of the daughters from a school, and took the 
child abroad. She then filed a bill as next 
friend, against the executors, for an account of the 
testator’s estate. The court directed the account 
to be taken, but referred it to the master to 
inquire into the alleged misconduct of the 
mother, and ordered all proceedings under the 
decree to be stayed until the report was made. 
Armtt V. Bleasdale, 4 Sim. 387. 

b. Dealing: with Property. 

In General— Testamentary Guardian.] — ^When 
there is a testamentary guardian, the law (14 k 
15 Car. 2, c. 102) authorises him to manage the 
estate of the infant, and the court will not inter- 
fere with, or remove him, unless it be absolutely 
necessary so to do. (Mule, In re, 1 Ir. Ch. R, 
256. 

Receiver.] — The appointment of a testa- 
mentary guardian does not, under the statute 12 
Car. 2, c. 24, constitute any objection to the ap- 
pointment of a receiver of the estate of the infant. 
Gardner v, Blane, 1 Hare, 381. 

Is a Trustee.] — A testamentary guardian 

is a trustee of such property as comes to his hands 
ill that character. Sleeman v. Wilson, L. R. 13 
Eq. 36. 

Changing Estate of Infant.] —Guardians may 
change the nature of an infant’s estate where it 
is manifestly for the infant’s interest. Inwood v. 
Twyne, Amb. 41 9. 

Taking Possession of Infant’s Estate.] — A 
person entering upon the estate of an infant will 
be fixed with a fiduciary position as to the infant 
—first, whenever he is the natural guardian of 
the infant ; secondly, when he is so connected 
with the infant as to impose upon him a duty to 
protect, or at least not to prejudice the infant’s 
rights ; or, thirdly, whore he takes possession 
with knowledge or express notice of the infant’s 
rights. Quinton v. Frith, Ir. R. 2 Eq. 396. 

A person accepting a conveyance of an infant’s 
lands, with express notice of the infant’s rights, 
will be deemed to be the bailiff of the infant 
during his infancy. Ih. 

Dnauthorised Acts.] — ^Act of guardian without 


-Guardian. 1500 

authority, if beneficial to the infant, protected. 
Milner v. Ilarewood {Lord'), 18 Ves. 273. 

Purchase of Laud.] — Lands purchased by 
guardian for infant during minority considered 
as personalty. Gibson v. Seudamore, Dick. 45. 

Cutting Timber.] — ^Where guardian of an 
infant, tenant in tail, cuts down timber, the 
money for it shall be personal estate of the 
infant ; but, if the infant has the fee, it shall be 
considered as real estate. TuUit v. 

Amb. 370 ; Dick. 322. 

Guardian for an infant, who had a contingent 
estate, cannot cut timber of his own authority, 
though it may be a probable benefit. Such, an 
act is not waste. Knight v. Bnjolessis, 2 Yes. sen. 
360,. 

Changing Cultivation.] — .It is waste by 
guardian turning s ancient pasture into arable, 
however beneficial. Clark v. Tliorjg, 2 Yes. sen, 
232. 

Lease for Lives — Renewal.] —Guardian of an 
infant entitled to a lease for three lives, upon the 
decease of one of the three lives took a new lease 
for three new lives. The infant died. The lease 
shall go to the heirs of the infant ex parte paterna, 
for the new lease is to be considered as a new 
acquisition, and to vest in the infant as a pur- 
chaser. Bier son v. Shore, 1 Atk. 480. 

A feme purchases a church lease to her and her 
heirs for three lives, and dies leaving an infant 
daughter. Two of the lives die. The infant’s 
guardian renews the lease. This is a new acqui- 
sition, and shall go to the heirs on the part of the 
father. Mason v. Bay, Pre. Oh. 319 ; Gilb. Eq. 
Rep. 77. 

Receipt by Guardian— Payment out of Court 
of Ward’s Funds.] — A testamentary guardian is 
not entitled as such to obtain payment out of 
court of funds, the property of his infant ward, 
which have been paid into court under the 
Legacy Duty Act Semble, that in ordinary 
cases, a testamentary guardian is entitled to give- 
a receipt for funds coming to his ward. Cress- 
well, In re, 45 L. T. 468 ; 30 W. R. 244. 

Payment of Legacy to Guardian.]— Payment 
to the father as guardian of a legacy given to a, 
child, ill ; though the testator by parol directed 
it. Baglcy v. Tolferry, 1 P. Wms. 285. ;tS'. C., sub 
nom. Baieley v. Belfry, 1 Eq. Ca. Ab, 300. See 
1 Yes. J. 249 n. 

Wliere an infant is entitled to a vested legacy, 
payment thereof during his minority by the 
executor to the testamentary guardian is valid, 
although the period directed by the testator for 
payment is the attainment of twenty-one years* 

p' 314 Ir- Eq- 

-- — Foreign Law.] — A fund devolving upon 
an infant according to the law of Prussia wasi 
paid to the father as guardian, upon evidence 
that by the law of Prussia he was entitled to 
receive the fund. Brown, In re, 12 L. T. 488. 

Payment to Agent of Guardian.] — A., as agent 
for W,, the guardian of J. (an infant), lent a sum 
of money, the property of the infant, to trustees, 
upon these terms “ One day, after date, we 
. . . , promise to pay to W., as curator for J,, 
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the sum of 2.0002., Yalue received in money bor- ' 
rowed of him.” A. held the note, and as factor 
received the interest from time to time ; and 
ultimately received back the 2,0002., anddelivered 
up the note to the trustees. A. died insolvent : — 
Held, against the trustees, that their payment to 
A. was not a good discharge of their liability to 
W. and the infant. Clyde Rimr Trustees v. 
Dunoan, 1 7M ur. 701 . 

Distinction between this case and Whitloc?i v. 
Waltham (1 rfalk. 157). J2». 

Eedemption of Land Tax.] — The testa- 
mentary guardian of an infant sold part of his 
estates for the redemption of the land tax. The 
vendee paid the purchase money to the agent of 
the vendor, who was also agent for the vendee, 
and the conveyance was executed, but the agent 
did not pay the money into the bank as required 
by the Act 38 Geo. 3, c. 60. The purchaser 
entered and continued in possession for many 
years. Nearly twenty years after attaining his 
age, the heir-at-law brought an ejectment against 
the purchaser. On a bill filed by the purchaser 
for confirmation of title the court dismissed the 
bill without costs. Illehs v. Morant, 3 Y. & J. 
286. Afiirmed, 2 Dow & Cl. 414 ; 5 Bligh (N.s.) 
643. 

Portion — Eight of Action.] — Testator directed 
his trustees to sell and convert, and out of pro- 
ceeds when invested to pay a portion to the 
plaintiff at twenty-one or marriage. H., her 
guardian, received more than the principal of the 
portion, and, after action brought against him for 
the principal, allow^ed the residuary legatee, X., 
to take possession. The plaintiff filed a bill, 
making X. a party : — Held, that the payment to 
her guardian H. did not bind the plaintiff. 
O' Neill y. Jda nvill, Beat. 618. 

Payment off of Mortgage.] — A guardian, 
during the infant’s minority, may, without the 
direction of the court, pay off a mortgage, and 
the interest of any other real incumbrance. 
Palmes v. Panhy, Pre. Ch. 137. 

What incumbrances on infant’s estate guardian 
may pay off without direction of court. 8, <7., 1 
Eq. Ca. Abr. 261. 

Mother, as guardian of an infant, out of his 
personal estate pays off a mortgage upon his land, 
and the infant dies, and the lands descend to a 
remote heir. The mother shall not have back the 
money. Audley v. Audley^ 2 Tern. 193. 

Money Borrowed.] — A guardian borrows 

money of A. to pay off an incumbrance on the 
infant’s estate, and promises to give A. a security 
for his money, but dies defore it was done. The 
court would not decree him a satisfaction of his 
debt out of the infant’s estate. Hooper v. Myles^ 
2 Tern. 480. 

Debt of Ancestor.] — Guardian not compellable 
to apply the profits of the lands descended on 
the infant heir, to pay off the bond debt of the 
ancestor. Waters y. Mbrall^ 2 Tern. 606. 

Arrears of Eent.] — If a guardian takes a bond 
for the arrears of rent, he makes it his own debt. 
Wale v. Buelile^ 2 Oh. Eep. 97. 


infant to refund consideration. Pkroy v.. 
Nicholas, 2 Eq. Ca. Abr. 488. 

A testamentary guardian may grant a lease 
of the infant’s lands, during the term of his. 
minority. Shaw v. Shaiv, Tern. & S. 607. 

The guardian authorised by the court, under 1 
Will. 4, c. 65, s. 17, to grant leases of the infant’s 
estate for terms of years exceeding the minority, 
when beneficial to the infant, and approved hy 
the court. Anstey v. Hohson, 1 Sm. & G. 605. 

Order of the court in Ireland that the guardian 
of an infant tenant for life should execute a 
lease in conformity with a covenant for 
renewal : — Held, semhle, not to be authorised by 
this statute. Sadleir v. Biggs, 4 H. D. Cas. 435.. 

Curator and Factor.] — A curator bonis and 
factor loco tutoris of Scotch infants is not bound 
to pay into the court assets belonging to the 
infants receivable under an English wall of 
which the curator is administrator, and which 
is in course of administration by the court. 
Maehie v. Barling, L. K. 12 Eq. 319 ; 19 W. K. 
796. 

Property out of Jurisdiction.] — ^As to the 

authority of guardians to recover property of the 
infant out of the jurisdiction. Seott v. Bentley, 

1 K. & J. 281 ; 24 L. J., Ch. 244 ; 1 Jur, (N.S.) . 
394 ; 3 Eq. E. 428 ; 3 W. R. 280. 

Ship — Sale or Mortgage.] — The guardian of a. 
registered infant owner of a ship has no power 
under the Merchant Shipping Act 1854, s. 99, to 
sell or mortgage the ship on behalf of the infant. 
Michael v. Pripp, L. R. 7 Eq. 95 ; 19 L. T,. 
257; 17W. R. 23. 

Tenant for Life — Braining.] — Under the 
Draining Act, 3 & 4 Tict. c. 55, where the tenant 
fox life is an infant, the petition must be pre- 
sented in the name of his guardian. Amount of 
the expenses of draining ordered to be paid out 
of a fund to which the infant tenant for life was 
absolutely entitled, in lieu of charging the lands.. 
Stanhope v. Sta7ihope, 3 Beav. 547. 

Sale of Infant’s Inheritance.] — Publication 
passed in a supplemental suit by consent, al- 
though an infant party, and the object the more- 
speedy sale of the minor’s inheritance, and the 
cause set down out of the regular course on 
petition and consent without a reference wRether 
for his benefit. Lord Chancellor holding the 
discretion of the guardian consenting a sufficient 
protection. Sheppard v. Green, 1 Moll. 275. 

c. Accounts, 

By Third Party.] — Infant, even during: 
minority, may, by prochein ami, call guardian to- 
account. Falhland v. 2 Tern. 342 ; 12 

Mod. 182 ; 2 Ereem. 220 ; 3 Ch. Ca, 122 ; Select . 
Ca. Ch. 129. S. P., Eyre v. Shafteshury 
(^Countess'), 2 

Statute of Limitations.] — A testamentary* 
guardian is a trustee, and therefore the Statute- 
of Limitations is inapplicable to accounts as 
between him and his ward. Mathew v. Brise,. 
14 Beav. 343. 
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Lease,] — Lease made by guardian of infant By Receiver.] — ^A receiver to the guardian of 
and executed by infant, ordered to be fully an infant, who has his account allowed him by 
recognised by infant after his coming of age, or the guardian, shaR not he obliged to account 
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over again to fhe infant when he comes of age. 
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G uardians and receivers obliged to account on 
application, being bound to account, when called 
on, and are considere I as officers of the court. 
Burke, In re, 1 Bail & B. 74. 

When ordered.]— The guardian of the person 
IS not bound to account specifically for an allow- 
ance for maintenance. But in a case of gross 
.abuse, the court will make an order to account. 
Oldfield^ In re, 2 Moll. 294. 

Account Settled.]— An account settled 

between a guardian and an infant soon after he 
<jome 3 of age shall not be conclusive. Under 
what circumstances an account settled shall be 
binding upon the -ward. Ifye/i v. Paehington, 
3Bro.P.a46. 

From what Time.] — Where guardian, after his 
ward attains full age, continues to manage pro- 
perty at the request of the ward, and before the 
accounts of the minority are settled, it is a con- 
tinuance of the guardianship, and he must 
account as though the transactions were during 
the minority. MeWah v. Mdlisli, 1 Sim. & S. 
138 ; 1 L. J. (O.S.) Ch. 32, 120. 

— — Continued Possession.] — If a father who 
has entered upon the estates of his infant children 
retain possession after the children attain 
twenty-one, such possession will be considered 
to be as their guardian and bailiflt, so that an 
account will be directed, if necessary, from the 
time of entrv. Thomas Thomas, 2 Kay J. 79 ; 
25 L. J., Ch. 159 ; 1 Jur. (N.S.) 1106 ; 4 W. R. 
135. And see Nanney v. WUliams, 22 Beav. 452. 

Wliere any person, whether a parent or a 
rl,runger, enters upon an infant’s estate, and con- 
linues in possession, equity considers him as 
guardian, and will decree an account to be 
-carried on after the infancy, unless the infant, 
being of age, has waived such account. Morgan 
v. Morgan, I Atk. 489. And see Meiohurgh v. 
Bwkerstaffe, 1 Yern. 295. 

Cost of Education.] — Where a guardian by 
will remits to his ward whatever is due to him 
for his maintenance, it will include all demands 
for his education. Anstls v. Gandy, 4 Bro. P. 
C. 313. 

Of Profits], — Defendants, executors to their 
fathtjr, who was guai-diaii in socage to the 
plaintiff, were ordered to answer for profits 
taken bj- him. Burgh v. Wentworth, Cary, 54. 

Duress,] — If A. buy from B., a minor, under 
circumstances of distress, the reversion of a house 
worth 40/. a year for 100/,, and sell it again in 
a few daj's for 200/., equity will compel him to 
account to B. for the difference. Spencer v. 
Chase, 9 Mod. 29. 

Interest.] — Interest decreed upon balance kept 
by guardian in his banker’s band. Dawson v. 
Massey, 1 Ball & B. 219, 

Bent— Improvements.]— B. demised heredita- 
ments for 1,000 years to secure 200Z. and interest. 
Upon his death, leaving two infant co-heiresses, 
d., one of the executors and trustees of his will, 
which was invalid as to the real estate, entered 
into possession, received the rents and profits, kept 
down the interest on the mortgage, and expended * • 


780/. in the erection of buildings. H., one 
of the co-heiresses, being still an infant, inter- 
niarried with P., and S., the other co-lieiress, 
died, leaving H. her heiress-at-law Pleld, that 
there must be accounts from the death of B. of 
the rents received by J., as guardian during the 
infancy of the co-heiresses, and the infancy and 
coverture of the survivor, with an allowance 
for all permanent improvements made by him 
for the benefit of the infants. Pelley v. Bas- 
9 Jur. (N.S.) 1120 ; 9 L. T. 317 ; 2 N. R. 
263; 11 W. R. 766. 

A ward upon attaining his majority was in- 
duced by his guardian to create a mortgage for 
the purpo.se of paying off a debt of 5,000/. in- 
curred by the guardian in improving the estate 
during a minority, in addition to an expendi- 
ture of the income of the property for the same 
purpose : — Held, that the ward was not entitled 
to have this mortgage set aside as against his 
guardian, without giving credit to his guardian 
for, and deducting the outlay upon, those im- 
provements which have produced a permanent 
return in the shape of increased rental. Daere 
V. Strachan, 4 W. R. 401. 

Advances obtained by Ward after Majority.]— 

P., being guardian to appellant’s wife during 
minority, placed her with C. for her education, 
and ordered respondent to pay C. what sums 
should be calculated for. Several sums were 
paid and allowed. Appellant’s wife, when of 
age, as by order of P., desired more money, and 
two sums were paid her : — Held, that there 
appearing no positive orders from P. for payment 
of these two sums, appellant , ought to pay the 
principal, interest, and costs. Doljdi in v. Haynes, 
Shower, P. G. 17. 

How taken between Guardians.]— H. and G. 

were trustees and executors of a will and guar- 
dians of the testator’s daughters. The daughters 
were maintained by G., and H. allowed him to 
receive the income for that purpose. In an 
action to administer the testator’s estate : — Held, 
that li. as trustee, was not discharged by mere 
evidence of payment of the income to 0., his 
co-guardian, but that under the inquiry H. was 
not bound to vouch the items of expenditure ; 
and if it was shown that C. had properly main- 
tained and educated the children, the sum pro- 
per for that purpose would be allowed against 
the balance found due on the account, without 
vouching the details of the application. Beans, 

! In re, Welch v. Cha^mell, 53 L. J., Gh. 709 ; 26 
Ch. D. 58 ; 51 L. T. 175 ; 32 W. R. 736. 


1. CUSTODY AND EDUCATION. 

1. Religious Education. 

a. Ante-Mnptial Contracts Bespeeting*. 

In General.] — A contract entered into before 
marriage, that the children shall be brought up 
! in a particular religion, is not binding on the 
husband, and cannot be enforced in a court of 
equity, semble. Browne, Di re, 2 Ir. Gh. R. 161. 

Mixed Marriage— Abandonment of Father’s 
Bight. ] — An ante-nuptial agreement that the 
children shall be brought up in a different re- 
ligion from^ that of the father is not binding 
at law or in equity ; but such an agreement 
will have weight with the court in considering 
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whether the father has abandoned his right to tion to grant an injunction to restrain the 
educate his children in his own religion. Andreio^ mother from interfering with the religious edu- 
Y, Salt, L. R. 8 Oh. 622 ; 28 L. T. 686 ; 21 W. R. cation of the children. Sto7irton v. Stourtim 
431,616. (infra, col. 1508) considered. Agar- Ellin, In 

When a father has not forfeited his right to re, Agar-ElUn v. Lamdlen, 48 L. J., Ch. 1 ; 10 
educate his children in his own religion, the court Ch. I). 49 ; 39 L. T. 380 ; 27 W^. R. 117 — G. A. 
cannot refuse to order a child to be educated in W., a Roman Catholic, before his marriage 
that religion merely because it thinks that the with a Protestant, wrote to the priest promising 
child will be more happy and contented if to have the children brought up as Roman 
left with those w'ho have had the care of it. Catholics. He also wrote to the mother of his 
II) • intended wife stating that as to guardianship, on 

But if a father has forfeited or abandoned this no consideration would he “ permit anyone to 
right, the court wdll consider only the happiness step between [his intended wdfe] and her chii- 
and benefit of the child, and will order it to dren,” but “would by will leave her sole and 
remain in the care of those by w’hom it has been undivided authority.” A child was born, which 
brought up, and to be educated in their religion ; was, with W.’s sanction, baptised as a Roman 
although the child may not have so far imbibed Catholic : — Held, that the facts afforded a suffi- 
the particular doctrines of that religion as to cient indication of W-’s intention that his chil- 
render it dangerous to change its religious train- dren should be committed to the guardianship 
ing. II). of their mother, and an order to that effect was 

A Roman Catholic father, w'ho married a Pro- made. Walsh, hi re, 13 L. R. Ir. 269. 
testant, allowed his tv'o daugliters to be brought The daughter of a Protestant father and a 
lip as Protestants until tliey nttaine<l the ages of Roman Catholic mother was, with the concurrence 
fifteen and eleven respectively. iVfter the death of the father, baptised in the Roman. Catholic 
of the mother the father gave way to intemperate faith, the parents having signed an ante-nuptial 
habits and neglected his children, and by an order declaration that the children should be brought 
of the court, made after notice to the father, but up as Roman Catholics. The father on his death- 
in his absence, they u'ere placed for four years in bed commended his wife and child to the care of 
the custody of a Protestant. During the pen- M., a Protestant. Tlie mother died intestate, 
dency of this order the father, having become a The child remained in the custody of M. for 
reformed character and a devout Roman Catholic, four years after the death of the father; she 
applied to ha-vc liis cliildreii l.)rought up in his was then forcibly abducted and sent to some 
own religion : — Held, that it was too late to Roman Catholic relatives, where she remained 
change the religion of the elder girl against her for some months : — Held, that it was tiie duty of 
will ; that it was undesirable to separate the the court to consider the welfare of the child 


children ; and that the conduct of the father was without regard to the ante-nuptial declaration, 
such as to justify the court in disregarding his and the court gave the custody of the child to 
wishes. Alwton, In re, 65 L. J., Ch. 641 ; M., and directed that she should be brought up 
[1896] 1 Ch. 740 ; 73 L. T. 692 ; 44 W. R. 470— as a Protestant. Aevm,In re, 60 L. J., Oh. 542 ; 


[1891] 2 Ch. 299 ; 65 L. T. 35— C. A. 

An Englishman, a Protestant, married in 
Germany a German, a Eonmn Catholic. Pre- j ^ ^ 

viously to the marriage a written agreement was v/ , 

signed by both, which provided that the children In General.] — The general rule is, that an 
of the marriage should be educated in the Roman infant is to be brought up in the religion of the 
Catholic faith. The two children were, with the father. Newhery, In re, 35 L. J., Ch. 330 ; L. R. 
father’s knowledge, baptised as Roman Catholics. 1 Ch. 263 ; 12 Jiir. (N.s.) 154 ; 13 L. T. 781 ; 14 
The father allowed the mother to bring up the W. R. 360. 

two children as Roman Catholics : —Held, that A. father has a right to direct and regulate the 
the father by his conduct liad abandoned his religions faith in which his child shall be brought 
right to have the child brought up in his own up, and the court will not interfere with the 
faith, and had indicated a wish that he should be right unless there is an abuse of parental 
brought up as a Roman Catholic. Clarke, In re, authority. Eroimie, In re, 2 Ir. Ch. R. 156. 

51 L. J., Ch. 762 ; 21 Ch. D. 817 ; 47 L. T. 84 ; To insist on bringing up the child in his own 
31 W. R. 37. religion, notwithstanding a verbal agreement 

Held, also, that it would be most for the to the contrary, entered into before marriage 
benefit of the infant that he should be educated with his wife, is not an abuse of parental 
in the Roman Catholic faith. Ib. Ilawhnworth authority which will induce the court to inter- 
V. Ilaivhnvorth (iiifm, col. 1509), Andre'm v. fere. Ib. 

Salt (supra), and Hill v. Hill (infra, col. 1509), 

considered. Ib, Custody given to Third Persons.]— A Pro- 


— — Promise hy Father Retracted.] — The 

father of the infant plaintiffs was a Protestant, 


Custody given to Third Persons.]— A Pro- 
testant father died leaving a widow and infant 
The children. The infants being in the custody of 
ant, their mother, who had, since her husband’s death, 


and the mother a Roman Catholic, The mother become a Roman Catholic, were removed without 
married the father, relying on his express promise their mother’s consent ; and on a writ of habeas 
that all the children should be brought up as corpus being issued for the production of the 
Roman Catholics. This promise was retracted infants, the court being informed that a petition 
soon after the marriage, and the father insisted was presented, made an order enlarging the 
that the children should be brought up as Pro- return, and directing a ref erence to the master to 
testaiits, and himself instructed them in the approve of a proper guardian ; but refused to 
Protestant faith. The mother, secretly and un- order the delivery of the infants to their mother, 
known to the father, brought up the children as and consigned them to certain persons until 
Roman Catholics; — Held, that as it was a ques- further orders. Awi/i, A/i ni, 11 Jur. 7. 
tion affecting the wards, the court had jurisdic- Where the father has not left nor expressed 
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any direction or mstraction as to the religion 
in which his infant children are to be educated, 
the court will assume that his wishes were that 
tliey should he educated in his own religion. 

U. 

Child Born in India.] — A child bom in India, 
wliose father was a European British subject and 
a Christian, must be presumed to have the fathers 
religion, and bis comsponding civil and social 
status, and it is the duty of a guardian to bring 
up his ward in his father’s religion. SJdmier v. 
Orde, 8 Moore, P. C. (N.s.) 261 ; L. R. 4 ?. C. 
■60.- , . 

Testamentary Guardian.] — Testamentary 
guardians have the same right as the father to 
( lirect the religious education of a child according 
to the fathers wishes. Broione^ In re^ 2 Ir. Ch, 

R, 151. 

Jurisdiction of the court in controlling the 
powers of testamentary guardians. Talhot v. 
Shmimhmj QEarl), 4 Myl. & Cr. 672 ; 9 L. J., Ch. 
125 ; 4 Jur. 380. ' 

The circumstance that it will he more for 
tlie pecuniary interest of a child to he educated 
in one I'eligious faith than in another will not 
induce the court to interfere with his religious 
ediication. Ib. 

And semble, the court will not interfere with 
tlic discretion of the testamentary guardian as to 
the faith in which he educates his ward. Ih. 

At Common law.] — In a court of com- 

ni< til liiw, the right of a father to the custody of a 
chihl is absolute, and cannot be taken away 
by the fact that he may have agreed with the 
mother of the child, that the child shall be 
taught a particular religion ; and this right 
extends to testamentary guardians appointed 
uiid{‘r 12 Car. 2, c. 24, s. 8. Andrews, In re. 
L. H. 8 Q. B. 153 : 28 L. T. 353 ; 21 W. R. m. 

S. CL nom. Mlwards, In re, 42 L. J., Q. B. 99. 

Right of Mother.] — A mother, a testa- 
mentary guardian, has no right to bring up her 
child in a religion different from that in tvhich 
tier husband died ; if she do so she will be re- 
moved from the office of guardian. Hunt, In re, 
2 Con. k L. 373. 

Custody of Mother. ]~-The court tvill not take 
a child of tender years from the custody of its 
mother on the ground that the mother’s religion 
differs from that of the deceased father, and that 
such change of custody is requisite to the train- 
ing of the child in the'fatlier’s religion. Austin, 
In re, Austin v. Austin. 34 Beav. 257 ; 34 L. J., 
Ch. 192 ; 11 Jur. (N.S.) 101 ; 11 L. T. 616 ; 13 
W. R. T>S2. 

The father of an infant three years old died a 
Roman Catholic. His widow married again. The 
coiu-t committed the child, until it should attain 
the age of seven, to the mother ; but the court 
^ declared that the cliiJd ought to be brought up 
’ and educated as a Roman Catholic ; and directed 
lhat when she attained the age of seven, applica- 
tion should be made to the court respecting her 
guardianship and education and religious instruc- 
tion. Austin V. A7tsfm, 4 De G. J. S. 716 • 11 
Jur. (N.S.) 536 ; 13 W. R. 761. 

Oa Separation.] — ^Although the wife may 

have obtained a decree of judicial separation, the 
court will not give her the custody of the children 


if she intends to bring them up in a religion 
different from that of the father, and different 
from that in Khich they have been educated 
during the cohabitation of their parents. B' Alton 
V. I)L-LUon,4:7 L. J., P. 59 ; 4 P. J). 87. 

Religious Convictioas of Infant.] — The court 
has jurisdiction to protect the conscientious con- 
victions of a minor, although adverse to the 
religion or even to the declared wishes of a living 
father who has not forfeited his parental authority, 
hut such jurisdiction is only to be exercised with 
extreme caution. Grimes, In re, Ir. R. 11 Eq. 
465. 

If the case for interference is rested solely on 
the ground of the child’s religious convictions, it 
must be established that theyihave some root, and 
are entertained by a mind of intelligence adequate 
to understand their importance, and with stability 
capable of adlieiing to them ; and, in order to 
inform, itself on these points, the court may, by a 
personal interview, test the opinions and wishes 
of the child. lb. 

A ward of court, aged nine, who had been 
ordered to be brought up as a Roman Catholic, 
was, in disobedience to the orders of the court, 
removed out of the jurisdiction, and educated in 
the (locti’ines of the established church. At the 
age of fifteen she was brought back within the 
jurisdiction ; and the lord chancellor having, in 
personal interviews, been convinced that she was 
herself attached to the religious opinions in which 
she had been brought up, ordered her future re- 
ligious education to be conducted in conformity 
with them. Brotone, In re, 8 Ir. Ch. R. 172. 

The actual conscientious convictions of a minor, 
who has arrived at the age of conscious respon- 
sibility, are to be secured against pressure or 
coercive influence. Ih. 

A Roman Catholic left a widow, a Roman 
Catholic, and a child. The widow, after her 
husband’s death, became a member of the Church 
of England, and brought u'|) the child as a member 
of the Church of England, until he was upwards of 
nine years old ; and it appeared, in an interview 
with him, that tlie distinctive doctrines of that 
church bad taken a strong hold on his mind ■ 
Held, that it was too late for the court to give 
directions that he should be educated in the faith 
of his father. Stourton v. Stourton, 8 De G-. M. 
& G. 760 ; 26 L. J., Ch. 354 ; 3 Jur. (K.S.) 527 ; 
5 VV. R. 418. _ 

Unless a cliild has been allov'ed to grow up in 
faith different to that of his father, "and great 
danger to his moral and religious welfare would 
arise by effacing the strong religious convictions 
entertained by the child, the court will not inter- 
fere with the express directions contained in the 
father’s will. Baris v. Baris, 10 W. R, 245. 

When a father has acted in such a manner as 
to abdicate during Iris lifetime the duty of con- 
trolling the religious education of his child, and. 
has intrusted it to his wife and a relation of a 
different religion, who have grounded that child 
in the tenets of their own religion, the religion 
of the father shall not determine that of the 
child. Garnett, In re, 20 W. R. 222, 

A father by will dii’ected his son to ])c brought up 
in the Roman Catholic faith. The infant having 
been brought up cliiefly with his Protestant rela-. 
tions, and educated in their faith till the age of 
fifteen, the court, considering the bad effect upon 
the faith and moral character of the infant, which a 
change of religion at that time might work, 
decided to see the infant, and ascertain the state 
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of his mind, before making any order. Witty v. I over his children controlled, on the gronnd of his 


Marshall, ! J. & G. C. C. 68 ; 5 Jur. 1Q79. 

Abandonment of Father’s Right.] — Where a 
Roiiiaii Catholic father allowed the mother, a 


professing and acting on irreligious principles. 
Shelley v. Westlyroolie, Jacob, 266 ; 28 R. R. 47. 

Court has jurisdiction to prevent parents 
preaching irreligious doctrines in presence of 


Protestant, to have the exclusive charge of the their chilch’en. v. 

education of the children, and they were with his Id v es. 58 ; 7 K. K. 340. 


full knowledge brought up in the Protestant .^9 to the jurisdiction of court over parents 
faith : — HelcC to have abdicated his right to respect to their children. ^ Id. 10 A es. o2. 
di feet the religious education of .. his children ; peculiar religious opinions of the father 


8 Jur. (K.S.) 609 ; 6 L. T. 99,; 10 AV. R. 400 
And see Scanlan, In re, infra, col. 1510. 


Where a father deserted his wife and lived 
with the leader of a sect professing peculiar 


When a father has not forfeited or abandoned ^Mnions, and the wife after her; desertion gave 
his right to educate his children in his own to a child who was maintained by his 

religion, the court cannot refuse to order a child niother aM grandmother : Held, a ^ proper case 
to be educated in that religion merely because it restraining the father from acquiring posses- 
thiiiks that the child will be more happy, or “O? ^ 

better provided for, if left with those who have 5 

had the care of it. A/uh'ews v. Salt, L. Pi. 8 Ch. 

622 ; 2S L. T. 686 * 21 W. R. 616. Mother Irreligious — Separation Deed.] — By a 

But if a father has forfeited or abandoned his covenant in a separation (leed, a father agreed 
right to educate his children in his own religion, tliat his daughter should remain in her mothers 
the coui't will consider only the happiness and custody during eleven months in each year. Ihe 
benefit of the child, and will order it to remain mother held and promulgated atheistical opinions, 
ill the care of those by whom it lias been brought refused to allow the child to receive any 
up, and to be educated in their religion : although religions instruction, hhe also published and 
the child may not have so far imbibed the par- circulated an obscene book: Held, that it was 
ticular doctrines of that religion as to render it the duty of the court to bring up the child in the 


dangerous to change its religious training Ih. 
B. P., Clarhe, In re. 51 L. J.. Ch. 762 ; 21 Oh. D. 
817: 47 L. T. 84; 31 W. R.'37, 


religion of her father ; and also that the refusal 
of religious iiistnictioii to the child and the pub- 
lication of the obscene book were in themselves 


A Roman Catholic, married to a Protest ant, had sufficient gTounds for removing her from the 
all his children baptised by Roman Catholic custody of the mother. JJesant, I?i 48 L. J., 
clergymen, biit he permitted the children to Ch. 497 ; 11 Ch. D. 508 ; 40 L. T. 469 ; 27 W. R. 
attend divine service as Protestants. They did 


not receive any religious instruction as Roman 
Catholics, nor attend Roman Catholic worship. 


Interference by Father with Infant’s 


The mother’s wish was that the children should The court of chancery has jurisdiction to 

be brought up as Protestants Held, that the restrain a father from interfering with the reli- 


children Avere to be brought up as Protestants. Sicus education of his infant child ; but that 
O'Malley In re 8 Ir. Ch.^R. 291. jurisdiction will not be exercised unless the court 

’ * * * * sees that the interference of the father Avill be 

By AppUcation to the Court.]_A father, S™" T w 

who makes his children wards of court, and then oio ‘ “ - i " "-i • . ■> jq. . B. 

J. J... '.±. 'i* i-i- OiO. 


applies to the court to assist him in directing 

their religions education does not necessarily Guardianship of Infants Act, 1886.]- 

thereby abdicate his parental authority In such to appoint ^ o-uardian 

a ease, if the father has not abandoned his right ^ o 

to educate his children, the court will not inter- to insure the infants being brought up 

fere With him in the honest exercise of his 


parental authority, nor will it see the children, 


in the religion of the father, and the fact that 
the infants have no property, and that the 


although they may have acquired strong reli- feaeVw^V^lien doe^^^^^^^^^ 

gious convictions different from those of the if™ jmi&ciic 


father, but will give effect to his wishes. Agar- 
Ellis, In re, Ag nr- Ellis n. Lascelles, 48 L. J., 
•Ch. 1 ; 10 Ch. 1). 49 ; 39 L. T. 380 ; 27 W. R. 
117—0, A. 

Ho Directions by Fatber.]— ARoman Catholic 
died, leaving a widow, a Protestant, and an infant 


urn Ui- buc L.R.lr. 513. 

ns wislies. G-uardianship of Infants xA-ct, 1886, does 

9 - w‘ V affect the right of the father to determine 
1 . dJDU , w/ \ . n. religion in which his children shall be 
brought up after his death. Seanlan, In re, 57 
, L. J., Ch. 718 ; 40 Ch. D. 200 ; 59 L. T. 599 ; 36 

■A Roman Catholic }.>^ g42. 

tant, and an infant children of a Protestant father and 


daughter. He left no directions as to her reli- Roi^an Catholic mother, aged ten, nine, and 
gious education. Ihe daughter was brought up three years, were with the assent of the father 
by her mother as a Protestant tiUshe was eight educated as Eoman Catholics for three years, 
years and a half old ihe court made an and his two elder children were admitted to 

that the child should be brought up^ m the communion, according to the rights of that 
Boinan Catholic faith, but^ did not think at f^ith. At the end of that period the father, 
aiyisable to have an mtemew with the child, being then dependent for support upon the 

Protestant clergy of his par4, realised his 
L. R. 6 Cli. ,>39 , L. 1. ll.> , 19 W. R. 73o. children to be educated as Protestants, and 

expressed a wish that they should thenceforth 
Father Irreligious.] — A father’s authority he brought up in that religion Held, that the 
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father had not abandoned the right to have his 
children brought up in his own religion. Ih. 

— — Welfare of Infants.]— The court has 
jurisdiction under the O-uardianship of Infants 
Act, 1866, to remove a guardian appointed under 
that act, and appoint another, and give direc- 
tions as to the religion in which the infant shall 
be brought up, although the infant is not a ward 
of courtraiid has no property, and although the 
religious faith in which the infant shall be 
brought up is the only ground for interference. 
JlaGmtk (mi infant), In re, 61 L. J., Ch. 549 ; 
[1892] 2 Ch. 496 ; 67 L. T. 636 ; 41 W. R. 97— 
C. A., 

Change of Religion by Parent.]— Where a 
widow without means had voluntarily placed 
her son (who had been baptised as a Roman 
Catholic) in a. Protestant school, and after a time 
desired to I’emove him that he might be brought 
up as a. Roman Catholic : — Held, that the autho- 
rities had' no right to detain the boy from the 
custodv of his mother. Mer/. v. WilUamn, 58 
L, J., Q. B. 176. 

Child under Ten— Desertion by Father- 

Rights of Mother.] — A Protestant mother placed 
her son at a boys’ home. The father had 
deserted his family. The inotlior, who had lately 
become a member of the Church of Rome, 
desired to have the infant restored to her, and a 
gentleman was prepared to provide for its main- 
teiuince, education, and advancement : — Held, 
tliat the manage]' of the home must give the 
child up to the mother, lleg, v. Bamardo. 58 
L. J., Q. B. 522. 

Evidence of Father’ s Wishes. ] — A presbyterian 
makes his will, appointing his brothers, and also 
a clergyman of the Church of England, guardian 
to his tliree infant daughters, and dies, having 
sent his eldest daughter to his next brother ; the 
three brothers, presbyterians, brouglit their bill 
to have the two daugliters delivered to them, 
offering parol evidence that tlie testator directed 
and declared lie would ha ve his children bred up 
presbyterians. The court declared no proof out 
of the will ought to be admitted in the case of a 
devise of a guardiaushi[) any more than in the 
case of a de\'ise of land. StorJie v. Starke, 3 
P. Wins. 51. 

Mother out of Jurisdiction.] — Infants in- 
terested in real estate in England, whose father 
was dead, were living in charge of their mother, 
who was resident out of their jurisdiction, and 
was one of their testamentary guardians. At the 
instance of their other two guardians an order 
was made ileclaring in what faith tliey ought to 
be educated. Moniaqu, In re, Slantaqn v. 
Fedinfj, 54 L. J., Ch.' 397 ; 28 Ch. D. 82 ; 33 
W. R. 322. 

2. Custody. 
a. In Greneral. 

Jurisdiction of Court.]— As to the jurisdiction 
of court over jiareiits with respect to their chil- 
dren. De Mannetille v. Be Mannetille, lU Ves. 
52 ; 7 R. R. 340. 

Court has jurisdiction to prevent parties 
preaching iiToligious doetrines in presence of 
their chihlren. Id, 10 Yes. 58. 

When the custody of an infant is in question 


the matter rests absolutely on the discretion of 
the judge, and the interests of the child are 
primariiy to be considered by him. Taylor, In 
re, 25 W. R. 69. 

Right of Father.] — A father has a right 
to the custody of his daughter up to sixteen, 
Bey. Y. Hoioos, 3 El. k El. 332 ; 30 L. J.., 
M,‘ 0. 47 ; 7 Jur. (N.S.) 22. 8. C., nom. Bar- 
ford, Bx parte, 3 L. T. 467 ; 9 W. R. 99 ; 8 Cox,, 
C. C'. 405. 

Gruardiansliip for nurture eontinues until a 
child attains the age of fourteen ; until that age 
the child cannot exercise his own choice as tO' 
quitting or remaining with his father. Ilyds 
V. Myde, 29 L. J., P. & M. 150. 

The father is by law entitled to the custod}^ of 
his legitimate children, and semble, that a court 
of common law has no jurisdiction, under any 
circumstances, to deprive him of that right. 
Uaheioill, In re, 12 0. B. 223. 

The court of common pleas has not any 
authority to control the right of a father to the 
possession of his child. 8k Inner, Ex yjarte, 9 
Moore, 278 ; 27 R. R. 710. 

Nor has the king’s bench any such delegated 
authority. Be Manneville v. Be Manneellle, 
supra. 

How Controlled.]— The court of chancery, 

representing the king as parens patrias, has juris- 
diction to control the right of a father to the 
possession of his child. Warner, Ex parte, 4 
Bro. C. C. 101. 

The court of chancery has jurisdiction over the 
custody of the children of an English subject,, 
though such children were born and are resident 
abroad. Hope v. Hope, 4 De G. M. k G. 328 ; 
23 L. J., Ch. 682 ; 2 W. R, 698. 

Age of Nurture — Exclusion of Mother.] — The 

father of a cliild is entitled to the custody of it, 
though an infant at the breast of its mother, if the , 
court sees no ground to impute any motive to the 
father injurious to the health or liberty of such 
a child, as by sending it out of the kingdom ; the 
father being at the time an alien enemy 
domiciled in this kingdom, and the mother an 
Englishvvoraan. Bex v. Be Manneville, 5 East,, 
221 ; 1 Smith, 358 ; 7 R. R. 693. 

A father is entitled to the custody of his chil- 
dren, to the exclusion of their mother, although 
they are within the age of nurture. Bex v. 
GreenhUl, 6 N. & M. 244 ; 4 A. & E. 624. 

When the children are in the custody of the 
mother, the court will compel her to deliver them, 
to the father, unless it appeal's that the child 
w'ould be improperly restrained, or its morals 
contaminated by the father. Ih. 

The father Laving formed an adulterous con- 
nection away from home is not sufficient to- 
'W'arrant the court in refusing to enforce his right 
to tlie custody of his children. Ih. 

When a child is of year's of discretion, though 
mniei' age, the cour-t will not interfere to place- 
him under the restraint of liis father. Ih, 

Lunatic Mother.] — The court will, under 

exceptional circumstances, such as the dangerous, 
lunacy and improbable recovery of the mother, 
order the removal of a child within the age of' 
nurture from her care, notwithstanding the rule 
established by Uey.Y. B/rmhigham (5 Q. B. 210). 
Bey, V. Barnet Union, 57 L. J., M. C. 39 : 58 
L. T. 947 ; 52 J. P.611. 
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Eefusal of 'Wife to Live with Hushand.] — A 

wife left her husband’s home without any reason- 
able cause, taldiig with her their child. The 
court ordered the wife forthwith to deliver the 
child to the father, with liberty to either party to 
apply in chambers as to access. Const aMe v. 
ConkaUe, 34 W. B. 649. 

Separation Deed — Habeas Corpus.] — Children 
ordered to be delivered up by their mother to 
their father, on habeas corpus, notwithstanding 
provisions contained in deeds of separation for 
their residing with their mother. Westmeath* s 
{Loik>) Children, Ex im-rte, Jacob, 251, n. 

Bemoval from Mother’s Custody.] — The court 
will remove a child from the custody of the 
mother to that of the father, although there is no 
suggestion that the child is subjected to any im- 
proper restraint, nothing showing that the custody 
of the father is improper. J/‘ CleUan, Ex parte, 
1 D. P. C. 81. 


control over the children, Knott v. Cottee, 2 
Ph. 192. 

A testator by will, having expressed his wish 
that his deceased wife’s sister should take charge 
of his children : — Held, that unless a case were 
made against the propriety of the children 
remaining in charge of the party named in the 
will, the court would give effect to the direc- 
tions of the testator. Hartley v. Smith, 10 
W. B. 763. 

Interference by Court.]“--The power of the 
parent over his child is subordinate to that of the 
state ; therefore, where it appears improper that 
the father should have the custody of his child, 
too young to make a choice, the court has a dis- 
cretionary power in assigning the custody. 
Bllssefs case, Loff't, 748. 


Infant above Sixteen — Free Access to Mother 
restricted.] — A father has a legal right to 
direct the education and bringing up of his 
! children until they attain the age of- twenty-one, 

__ although they are wards of court, and the 

residing abroad has dTrect^lMrchildlo be in ctis*- 1 comd will not interfere with him, except (1) where 
tody of a person, not a relative, the child will : "^7 i«c»ral turpitude he forfeits his rights, 
not, pending an application to him for directions, ! C^) where he has by his conduct abdicated his 

’ ' ' " ' ' ■ ' i or (3) where he seeks to remove his 


Father out of Jurisdiction.] — If a father! 


be removed from the care of her near relatives. 
Suttor, In re, 2 F. & F. 267. 

Duration of.] — Protection in respect of infancy 
continued after majority, until proper informa- 
tion has been obtained. Walher v. Symonds, 3 
Swanst. 69 ; 19 B. B. 155, 

Eight of Guardians.] — Where suit is instituted | 
for administration ' of infant’s estate, court has 
jurisdiction, and may order him to be delivered 
up to the guardians. WrUfht v. Naylor, 5 
Madd. 77. 

Testamentary.] — Testamentary guar- 
dians, appointed under 12 Car. 2, c. 24, s. 8, are 
entitled to the ciistodv of their infant wards. 
Rex V. Isley, 6 B". k M. 730 : 5 A. k E. 441 ; 2 
H. k W. 196 ; 5 L. J., K. B. 253. 

A father having, by will, appointed a guardian 
of his children, the mother has no right to their 
custody, though the court may leave them under- 
her care. Taihot v. Shreioshury (Earl), 4 Biyl. & 
Cr. 672 ; 4 Jur. 380. * | 

Flace of Education.] — Guardian’s control 

over infant as to the place of his being educated, 
Tremaihs case, 1 Btra. 168. 

The guardian is a proper judge at what school 
to place his ward. Ha ll v. Hall, 3 Atk. 721 . 

Widow — Education of Daughters.] — A mother, 
who is a widow, allowed to see and visit her 
children while with their guardians. Semble, 
she ought also to have some influence as to the 
mode of educating and bringing up her daughters. 
Fernior v. Pomfret, 1 Jur. 150. 

Eecommendation by Testator.]— A father 
having by will appointed a guardian to his 
children, with a recommendation that, in the 
event of their mother’s death, they should be 
placed under the care of two female relations : — 
Held, that the court was bound to give effect to 
the recommendation, but not further than might 
be consistent with preserving to the testamen- 
tary guardian the general snperintendence and 


authority, 

children, wards of court, out of the jurisdiction. 
Ay nr- Ellis, In re, Arfar- Ellis v. Laseellcs, 53 
L. J., Ch. 10 ; 24 Ch. I). 317 ; 50 L. T. 161 ; 32 
W. B. 1— C. A. 

A father put restrictions on the intercourse 
between his daughter, in her seventeenth year, a 
ward of court, and her mother. The court refused 
to interfere. Jh. 

Grounds for Interference.] — The court has 
no right to interfere with the course adopted 
for the education of an infant of tender years by 
a father who has not miscoudncted himself. 
Where a husband and wife have been separated* 
through the misconduct of the wife only, her 
petition for access to her infant child was dis- 
missed. B ” , In re, 5 N. B. 363. 

Eeligious.] — A father’s authority over his 

children coiiti’oUed on the ground of liis pro- 
fessing and acting on irreligious and immoral 
principles. Shelley v. WeMroohe, Jacob, 266 ; 
23 B. B. 47. 8. P., Lyons v. BlenMn, Jacob, 267 ; 
Wellesley v. Beaufort (Bulie),'2 Buss. 1, 

A court of equity has no jurisdiction to remove 
a child fi’om the custody of the father or mother, 
merely because it would be for the benefit of the 
child. Curtis, In re, 28 L. J., Ch. 458 ; 5 Jur. 
(N.S.) 1147 ; 7 W. B'474. 

The religious opinions, or the poverty of 
the father, form no srround for removing a 
child. Ih. 

Mere acts of harshness by a father, not such 
as would be injurious to the health of the 
children, or the fact of a somewhat passionate 
temper, will not form grounds for removing the 
children. Ih. 

■ Immorality.] — In the absence of an 

appointment by a father, the mother surviving 
him is the guardian for imrtnre, and entitled 
to the custody of a legitimate child until it 
attains the age of fourteen. Aloore, In re, 11 Ir. 
C.L. B.l. 

But the right to the custody of the child may 
be forfeited by prior immorality, by the want of 
i bona fides in the application to the court to 
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obtain the custody of the child, by its being 
shown that the parent or guardian has an illegal 
object ill view in obtaining the custody of the 
child, or that such parent is unfit for dis- 
charging the duties of guardian, and that it 
would not be for the welfare of the child that 
it should be given into the custody of the parent 
or guardian. J/v. 

But in order to constitute a forfeiture of the 
right to the custodj^ of the child, the immorality 
must be of so gross a character that the morals 
of the child would be seriously endangered. Ih. 

Wilful and deliberate lying, together with 
fraud practised on a charitable society, will 
cause a forfeiture of the right to the custody of 
the chihl. Ih. 

— ~ Adultery.] — The court has no jurisdic- 1 
tion to deprive a father, though living in adultery, 
of the custody of his child, unless he brings the 
child in contact with the woman ; nor to order 
him to permit the mother to have access to the 
chihl, unless miscoridiict is shown with reference 
to the management of the child. Ball v. JBall.^ 
2 Bim. du. 

Before de|)riving a, father of the guardianship 
of his children, the court must be satisfied that 
the fatlier has so conducted himself as to render 
it essential to their safety or v'clfare, that the 
father's rights should be interfered with, except 
in the cases within 2 & 3 Viet. c. 54. Fynn., In 
re, 2 De G. -5c S. 457 ; IB Jar. 48B. 

Separation Order.] — The court cannot 

inteifci'e with tlie rights of a father, unless he 
riuiders it essential to the safety and welfare of 
the children in some serious and important 
respect, that the? should be removed from his 
custo<ly. In /y', 28 L. J., Ch. 458; 5 

Jur. (N.S.) 1 147 ; 7 W. E. 474. 

A decree IVu' judicial separation on the ground 
of cruelty is not in itself sufficient to lender 
him unfit to ha ve the management of them, and 
the court dismissed the petition of the wife. Ih. 

Improper Conduct.]— The court will, 

iiiuler cireunistances of improper conduct, inter- 
fei’e to prevent a father from interfering in the 
educatiou, lVc., of his son, being a ward of the 
court. Crenzr \. Hwiter. 2 Cox, 242 : 2 Yes J 
157 : 2 n. li. B8. 

The couj't will take an infant out of his 
father's care if there is danger of his abusing 
liis parental authority. S. C., 2 Bro. C. C. 
500. 11. 

It it is established that the father is to be 
considered as guilty of the perpetration of an 
unnatui’al crime, it is impossible to permit any 
sort of intercourse with liis children. Amm., 

2 Bim. (N.s.) 54. 

Reference to Counsel.] — A father clainiing 
from his wife the custody of their child, the 
court referred it to a barrister to determine as to 
the projier custody of the child, the wife and the 
bus] land (jonsenting to abide by such determina- 
tion. i,V,r V. Bohhjn, 4 A. E. 644, n. 

Right of Mother — Habeas Corpus.] — ^An infant 
child in the custody of the mother, brought up 
by habeas ccirpus at the father's instance:— 
Ordered, that tiic child should remain with the 
mol her; the father’s access to be regulated by ; 
the master. v. Wlhon, 4 A. &; E. 645, n I 


Marital Duty.] — In determining whether 

the custody of an infant ought to be given to the 
mother, the court will consider the paternal 
right, the marital duty, and the interest of the 
child. The marital duty includes the responsi- 
bility so to live that the children shall have the 
benefit of the joint care and. affection of both 
father and mother. In a case where a father 
had committed a breach of the marital duty as 
thus defined: — Held, that the mother ought to 
retain the custody until further order. Mderton, 
In re, 5B L. J.,‘ Ch. 258 ; 25 Ch. D. 220 ; 50 
L. T. 26 ; 32 W. E. 227 ; 48 J. P. 341. 

Drunkenness.] — On the application of a 

husband in respect of three children, it appeared 
that the wife had twice left him, taking her 
children with her, on account of his habitual 
drunkenness ; that on each occasion he agreed 
that she should maintain and educate the 
children apart from him ; that after the second 
separation he publicly alleged on oath against 
his wife charges so injurious that she could 
not he expected ever to live with him again ; 
that the wife had ample means, while the hus- 
band had only a narrow' income : — Held, that 
the wife should retain custody of the children. 
Smart v. Smart, 61 L. J., P. C. 38 ; [1892] A. C. 
425 ; 67 L. T. 510 ; 56 J. P. 676— P. C. 

Child in School with Mother’s Consent.] 

— The mother, a Koman Catholic, had consented 
to the child being placed in a Protestant school 
for destitute children. She had, before being in 
the infirmary, lived in lodging-houses, had neg 
lected the child, and had lived a drunken and 
i m moral life. The child herself d esirec I to remain 
in the school : — Held, that the court w’ould not 
grant a habeas corpus to remove the child. 
Tnrner. In re. Turner, Ex 41 L. J., Q. B. 

142 ; 25 L. 907. 

Destitution.] — The court will interfere with 
paternal rights only in cases of very gross mis- 
conduct. Comparative destitution is not a 
sufficient ground. Pulhrook, In re, 11 Jur. 185. 

Felony.]— When minor’s father w’as obliged to 
fly the kingdom, andw\as indicted for felony, the 
father w'as not permitted to have the custody. 
Stewart In re, Wall. Lyn. 115. And see Bailey, 
Ex 2 )arie, infra, col. 1518. 

Wishes of Infant.] — On a question with whom 
infant should reside, infant’s inclination must 
have w'eight, w'liere no imputation exists against 
the person w'ith wdiom she wishes to reside. 
Anon., 2 A^es. sen. 874. 

An infant at the age of ten being brought up 
from a school, on habeas corpus, at Hie instance 
of her mother, the father being dead, althouo’h 
it w^as deposed that the child w^is of intelligence, 
and wished, on religions grounds, to remain in the 
school, the court refused to examine the child, 
holding that a guardian for nurture has a legal 
right to the custody, irrespectively of the wishes 
of the w'arcl. Reg. v. Clarlte, Race, In re, 7 El. 
&BL186; 26 L. J., Q. B. 169; 3 Jur. (JS'.s.) 
335 ; 5 AV. E. 222. ^ ^ 

Infant Maintained by Uncle.] — ^A rich 

uncle takes his niece, maintains her, and dies, 
liaving left her 10,000Z. The executor continues 
to keep his niece. ^ The child (of the age of 
thirteen) appears in court, and denies she is 
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under any force. The court is of opinion that i 


Felony.] — ^Where a father has been con- 


tlie father may take his child, but not by force, victed of felony, the court will grant a habeas 
nor going to or returning from court ; and that corpus in order to give the mother the custody 
the father may at all reasonable times have of an infant, Bailey^ Ex- imrte^ 6 D. P. G. 311. 


access to his child. Ilopldm-i Ex parte^ 3 P. And see ye, ante, col. 1516. 

Wms, 152. When a child has been traced to the actual or 

virtual custody of a person who has no legal 
Legacy— Condition as to Education.] — A sum right to that custody, the court will issue a 
of money being left to an infant, with a direction habeas corpus, at the instance of the person 
that her education should be committed to the having the legal right to the custody, in order 
trustees, and a legacy to the father, on condition that the child may be brought into court, or 
of his not interfering in it, the condition enforced that it may be ascertained how the child has 
by requiring his undertaking not to interfere, been disposed of . Matthews, In re^l% lx. O.Ij.Yx^. 
Colston V.. 3Iorr}s, Jacob, 257 ; 6 Madd. 89 ; 22 233. 

P. E. 216. 

What Beturn Sufficient.] — A return to a 

Eemoval out of Jurisdiction.] — On the appii- writ that a child under fourteen is not detained by 
cation of a pai’ciit residing in India, the court or in the custody, power, or possession, or under 
refused to grant a habeas corpus for the removal the care or control of the defendant, or any per- 
of a child from the custody of persons here, to son employed by him, is insufficient. Beg. y. 
whose care it had for a long time been committed, Boherts, 2 F. &; F. 272. 


and their custody of the child having 


The parties to whom a writ of habeas corpus 


acquiesced in by the parent. Preston, Ex parte, was addressed, returned that the infant at the 
5 D. & L. 233 ; 2 B. 0. Eep. 169 ; 17 L. J., Q. B. time of issuing the writ was over fourteen years , 
21 ; 11 Jiir. 1039. of age and under sixteen ; — Held, that the appli- 

cation must be refused, as at the age of fourteen 
Proceedings in Scotland.] — When the court a male infant is at liberty to exercise a discretion 
had appointed a guardian, and settled a scheme as to his own place of abode. Co/mor, In yy, 16 
for the education of an infant peer, entitled to Ir. C. Xj. E. 112. 
estates in England and Scotland, it restrained 

the tutor dirtive from continuing proceedings in Issued in Vacation.] — A habeas corpus 

the court of session relative to the education and was issued in vacation, and returned in court, 
residence of the infaiit. Ihite (J/cfy^wks*) v. for a young lady who had been decoyed away 
Stuai^t, 2 582. Affirmed sub nom. Stliart from her father, l>ut desired to continue with. 

V, 3Ioore, 4 Macq. H. L. 1 ; 7 Jur. (N.s.) 1129 ; 4 him. Bex v. Clerhe, 1 Burr. 606. 

L. T. 382 ; 9 W. E. 722. 

By Testamentary Guardian.] — ^A person 

Wife Absconding.] — A husband, whose wife who has been appointed by the will of a father 
had absconded with his infant children, applied to he guardian, stands in loco parentis, and may, 
for an order, that the wife’s brother, who had in order to obtain possession, claim a writ of 
assisted her, and had since transmitted to her habeas corpus, which a common law court has 
the income to which she was entitled, might no discretion to refuse, if the applicant is a fit 
either produce the children or disclose the place person, and the child too young to choose for 
of their concealment. On an affidavit of the itself. Awr/ym.!?, J^y^, L. E. 8 Q. B. 153 ; 28L. T. 
brother, that the children were not in his custody 353 ; 21 W. E. 480. 8. C., nom. Edwards, In re, 
or under his control, the order was refused. 42 L. J., Q. B. 99. 

8pe7iee, In re, 2 Ph. 247 ; 16 L. J., Ch. 309 ; 11 

Jur. 399. Enforcement of Order — Ser j eant-at- Arms. ] 

— ^By the terms of a separation deed the father 
Maternal Aunt.] — A maternal aunt of an in- had the right to select a school for the bo}^, and 
fant, who is possessed of no property, has no legal the boy was to spend a portion of his holidays 
right to the custody of the infant. Medley, In re, with his mother. At the end of the holidays the 

Ir. E. 5 C. L. 84. motlier refused to give up the boy, and disobeyed 

two orders obtained by the father directing her 
Habeas Corpus.] — A habeas corpus was granted to deliver the boy at times and places specified, 
for detaining a child under age from her father, An ex parte application being made by the 
and a rule granted for an information nisi. Bex father, an order was made directing the serjeant- 
V. Wai^d, 1 Wm. Bl. 386. at-arms attending the court to take the boy into 

The court will grant a rule absolute in the his custody and deliver him to the lady named 


V. WaiHl, 1 Wm. Bl. 386. at-arms attending the court to take the boy into 

The court will grant a rule absolute in the his custody and deliver him to the lady named 
first instance to bring up the body of an infant, in the previous orders, at her residence or else- 
if it is probable that it may be concealed, where. G. v. L., 60 L. J., Ch. 705 ; [1891] 3 



Glover, Ex parte, 4 D. P. C. 291 ; 1 H. & W. Ch. 126 ; 64 L. T. 732 ; 40 W. R. 10. 

508.: ■ / 

The court will grant a habeas corpus in the Welfare of Infant — Jurisdiction of 

first instance, to bring up an infant who has Queen’s Bench Division.] — Where an appiica- 
absconded from his father, and was detained by tion is made to the queen’s bench division by 
a third person without his consent. Pearson, In the parent for a writ of habeas corpus for the 
re, 4 Moore, 366. And see Bex v. Belaval, 3 custody, the court is not, since the Judicature 
Burr, 1434. Act, bound, in the absence of misconduct on the 

The court granted a habeas corpus, at the in- part of the parent, to order the child to be 
stance of the father, commanding the mother delivered up, but may exercise the jurisdiction 
(from whom the applicant was divorced) and of the old court of chancery, and inquire whether 
her father to bring the infant into court without it is for the welfare of the child that it should be 
airy previous demand. Witte, Ex parte, 13 C. delivered up. The court, under the circum- 
B. 680. stances, refused to order the child to be delivered 
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up by the person with whom she was living to 
the custody of the mother. Beg, v. Gy tig all, 62 


!. Of Illegitimate Children. 


to. Agreements respecting. 


of his illegitimate child, as against a person 
claiming to have been appointed guardian by its 
mother, and he is entitled, by any peaceful 


vauaity oi.J — A contract, by which a father means to take possession of it, or to resist its 
deprivp himself of all his parental control over being taken from him by othei’s. Kerr, In re, 
his child, is contrary to the policy of the law, L. E., Ir. 59 — C. A. 
and void ; and such a contract is vahd, if the 

conduct of the father towards his child is so Right of Mother.]— The mother is entitled to 
gross that the court would remove the child the guardiansliip of her illegitimate children 
from his custody. Swift v. Swift, 34 Beav. 266. Bailey, In re, 11 Ir. C. L. R. 298. 

Affirmed, 4 De G. J. & S. 710 ; 34 L. J., Ch. 394 ; A woman placed her illegitimate child soon 
11 Jur. (2C.S.) 4o8 ; 12 L. T. 435 ; 13 W. E. after birth with N. and wife, who were labour- 

ing people, intending to pay them for it. She 
An agreement by which a father stipulated was unable to continue Iier payments, but N. 
that the mother of his deceased wife should have and wife continued to maintain the child till it 
the custody of the infant children during three was nearly seven years old. The mother, who 
months of every year is bad for^want of mutii- was a kept mistress, did not propose that the 
« V. May, child should live with lier, but with a respectable 

< L. I. 819 ; 11 W. E. 358. married sister, whose husband was in a station, 

.o , . ^ T superior to that of N. Held, that the mother 

Revocation of.J— If a father consents to his of an illegitimate infant lias a natural right to 
child remainnig with another person, he may at its custody, which will be regarded by the 
any time revoke such consent, and recover pos- court. Recf, v. KaUi, Carey. In re, 52 L J 
session ot his child by a habeas corpus, although Q, B. 442; 10 Q. B. D. 454 ; 48 L. T. 447; 31 
such consent was given in consideration of an W. E. 420 — C. A. 
agreement by such third person to take charge 

of the child. Bey^r. Smth, 1 B. C. C. 132 ; 22 Mixed Marriage — Christian and Mahom- 
L. J,, Q. b. 116 ; 1 / Jur. 24 ; 1 W. E. 130. medan.]— Where an Englishwoman married a 

c ^ ^ « . IHahommedan who was "already married, and 

_ Separation — Deed of Compromise.]— A wife the children, after a separation, remained with 
mtended to proceed m the divorce court for a their father till his death, tlie wife sought to 
separation, by a deed of compromise it was obtain the custody of them, contending that 
agreed that the proceec lings should be stayed, they were illegitimate : —Held, that the inother 
tEit two of tlie childrcm should remain at such had no absolute right to the custody, and the 
i 1- 1 m best foi' them to remain in the 

custody of the guardians whom the father had 

the tiusttxs should dll ect Held, that the agree- appointed. UUee, In re, 54 L. T 286 C A 

of the children In the case of the custody of an illegitiniate 
ri * -^e passed V <is reasonable, and would be child, regard has always been had inequity to 
L motheis the putative father, and the rela- 

L. J., Ui. 09., , L. K. (. Ch. ,01; UW.K.m tions on the mother’s side, v. iVM (snpi-a) 

A vn.. . l x- 1 w {approved.— By the lord chancellor. The law 

the ediic'itiri of letter of has placed upon the mother of an illegitimate 

t it echication of I fants, with an child obligations which bring with them cor- 

& - ;'5.,£ s-srs a-sv'M s 

-- syst 

by tl, either ^'in-.leaLining-.vlK, is to have the custody of 

cello’r In o^^e^fo^ .kii mt o tl^^^ .blcgbimate ciiild, the court, 

to tlieir father and a coma lad ^ m exercising its .iiirisdiction with a view to the 

onlcT th can4h " h m a, ““ benefit of tlie child, will primarily consider the 

enforced here, inasmuch as the 

n ehil.1 should be d. Statutory Jurisdiction. 


uuau « s T lat rne youngest ehil.1 should be d. Statutory Jurisdiction 

f! !!' 'f "'ife would . ; Jt^risdiotion. 

ia(,ihtafe tlie husband s proceedings for a divorce ^ ^ ''5' ^ ^ 5)4. 

Practice.]_The vice-chancellor has jurisdic- 

417; 3 Jur. (N.S.) -bW ; 5 W B ssf im] ^ ^ “ake olders as 

Bezant, In re, supra, col. 1510. * * ’ ‘ custody of infants, though the lord chan- 

^ and ma.stej- of the roBs are alone mentioned 
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in the act., Taylor^ In te^ 10 Sim, 291 ; 9 L. J., foreign country, it does not follow that an 
Ch. 399 ; 4 Jur. 983. order by the court under .the 2 & 3 Viet,, c. 54, 

Semble, the order may be made ex parte if the for access to it by the, mother cannot be carried 

necessity of the case so requires. Ih. ' into effect. Ih. 

If, independently of the act 2 & 3 Viet. c. 54, ' 

the court can exercise jurisdiction upon the Husband Divorced.] ■ — Where a wife had 

petition of a mother having the custody of her obtained a sentence of divorce against her 

infant child for the continuance of such custody, husband, the conduct of her husband appeared 
it may do so, although the petition is intituled clearly to render it improper that he should have 
in the matter of that act as well as in the matter the custody of a girl eleven years old, the court 
of the infant. 8Be G.&Sm. 371. made an order for the delivery of all 'the 

children _ to the mother, as the effect of the 
On what Grounds.] — Principles on which access children being brought up in different custodies 
to a child will be granted or refused to a mother would be likely to create factions in' the family, 
petitioning in a court of equity, un^ler the 2 & 3 Warde v. Warde^ 2 Ph. •78ff. 

Viet. c. 54, discussed, Wrmum^ In re^ 2 H. & This act has invested the court of chancery 
M. 540 ; li Jur. (N.s.) 297; 13 L. T. 14; 13 with a discretionary power, which by its inherent 
W. R. 452 jurisdiction it did not possess, of interfering with 

the common law right of a father to the custody 

Out of Jurisdiction.] — The father of of his children, such power varying according as 

infants before a petition was presented by their the children are under or above seven years of 
mother for access to them, (kc., under 2 & 3 age, Ih. 

Viet. c. 54, went with them to reside abroad. 

The court ordered substituted service of the Provision for Education.] — Conduct showing 
petition, but at the hearing declined to make the the father to be a person to whose guardianship 
•order because the father and infants were it would be very objectionable to entrust 
resident abroad, and because a suit by the children : — Held, sufficient ground for depriving 
mother for restitution of conjugal rights was him of their custody, and for providing for their 
pending. Taylor, In .re, 11 8iin. 178 ; 9 L. J., maintenance and education, where such a pro- 
Oh. 399 ; 4 Jur. 959. vision can be effectually secured. Fytm, In re, 

Semble, that where the husband is bona fide 2 Be Gf. k Sm. 4.57 ; 13 Jur. 483. 
resident abroad, as the court canuot make all But where the only security proposed was a 
order under this act which could be enforced, it deed of covenant of the infant’s mother-in-law 
will not interfere. Ih. to provide for the maintenance and education 

The court will not make the order where the of the children for life : — Held, that such con- 
wife has left her husband without sufficient duct was not sufficient to enable the court to 
cause. I h. interfere. I h. 

The court will not make an order under this Although the circumstance of the children 


act, to give the mother access to her children, being in the custody of the mother excludes the 
pending a suit by the wife in the ecclesiastical operation of the 2 k 3 A^ict. c. 54, the provisions 
court for restitution of conjugal rights. Ih. of that act are to be regarded in considering an 
The vice-chancellor of England has jurisdic- application by her to retain such custody, and to 


tion under the act of 2 & 3 A^ict. c. 54. Ih. restrain the father from interfering with it. Ih. 
The court has an absolute discretion under 2 k 

S Viet. c. 54, as against the father or a testa- When Granted.] — It is not necessary in order 
mentary guardian, to give the custody of children to enable the mother to apply under this act for 
under seven to the mother. Shillito v. Collett, 8 the custody of her child that she should have 


W. R. 696. 


obtained, or be entitled to obtain, a divorce h 


The 2 &: 3 A^ict. c. 54, has introduced, as con- mensa et thoro. Bartlett, Ex- parte, 2 Coll. C. C. 
trolling the paternal right to the exclusive 661 ; 15 Jur. 418. 

■custody of his infant child, two considerations, AVhei'e the mother of an infant under seven 
viz. of marital duty to be observed towards the years of age, and having custocly of it, is living 
wife, and of the interests of the child to be separate from the father, and has a good defence 
consulted. But if these two objects can be to a suit by him for restitution of conjugal rights, 
attained consistently with the father’s retaining the court may make an order continuing to the 
the custody of the child, his common law mother the custody, such a case being within the 
paternal right will not be disturbed. Ilalllday, equity of 2 k 3 A^ict. c. 54. Tomlinson, In re, 3 
In re, 17 Jur. 56. Be G. & S. 371. 

Right of mother to custody of or access to 

child under seven years of age, 2 k 3 A^ict. c. 54. When already in Mother’s Custody.] — ^AVhere 
}Voodivard, In re, 17 Jur. 56 ; 1 AV. R. 59. the children were in the custody of the mother, 

A husband having separated from his wife, semble— that 2 & 3 A^ict. c. 54, does not enable 
took from her their daughter. He subsequently her to resist the father’s right to have them 
.sued for a divorce, but unsuccessfully. The delivered over to him. CorseUis v. CorselUs, 1 
hu.sband continued to live separate from his wife, Br. k AVar. 235. 
and went abroad, and placed the child under the 

charge of his sister, refusing to allow access by ^ Under 24 A' 25 Viet. e. 86, 9. 

the mother to it, on the ground that this was 

best for the child. His conduct had throughout In General.]— The 24 & 25 Viet. c. 86, s. 9, has 


charge ot his sister, retusiiig to allow access by Under 24 A' 25 Viet. e. 86, 9. 

the mother to it, on the ground that this was 

best for the child. His conduct had throughout In General.]- The 24 & 25 Viet. c. 86, s. 9, has 

been very indulgent to his wife and free from given the court the widest discretion to weigh 
blame : — Held, that the court would not interfere the comparative advantages or disadvantages of 
with the father’s arrangements for the training j giving the custody of all or any of the children 
of the child. Wiiismn, In re, 2 B. k M. 540 ; | to the one parent or to the other, and no 
11 Jur. (N.s.) 297 ; 13 L. T. 14 ; 13 AV. R. 452. general rule can be laid down. It is the duty of 
bemhle, that where a child is resident in a 1 the court to consider all the circumstances of the 
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'h?.vThf'i«! 

’ .ob..o ».«-»»■!■ “32 

immorality, and tlie hiisbaiid^^^ ^ e ^ ^ ® Protestant. A separation deed 

children, and engaged ^ ^ profitable business, an the ^ Q^taining a declaration that the 

Sri to tte laughters. Their mother, against, for 

whom nothing has been proved, is the natural paitits Iho mnoi i. ^ 


person to haye their custody. Ilf. 

hi. Zander 3fi 4* ^ lat. c. 12, 


tiiree years and a half. An order had been 
made in an action to administer the trusts of the 
separation deed. The father was without means 
to maintain the child -.—Held; that it was for 


Jurisdiction 1— Since the passing of the Judi- the benefit of the infant to give eflect to the 
catim S-t 1873 tlmSurts of common law have agreement in the separation deed ; and tliat it 
“onmirmndui*^^^ accordingly. Conrlon v. 

with re^mrd to the care and custody of inrants ; \ oliuni., oi ij. i. 


but, in the exercise of that jurisdiction, the rules, 
of equitY are to prevail. Golihioortliy ^ In ve, 46 
L. J., Q.‘B. 187: 2Q. B, D. 75. _ 


Court can set aside Covenant in Separation 
Deed.l — B y a covenant in a separation deed 


wl,™ tV,rc,iW«h- rf mto ifant is in q executed after the passing of the Infanta 

th^mato rest7a^ on the discmtion of Custody Act, 1873, a father agreed thaUiis infant, 
the ind"e anil the interests of the child are daughter should remain m her motheis custody 
mimCv to be considered by him. Taylor, I, i during eleven months m each year. The mother 
^^^ 0- w P ^ ^ ^ ' promulgated atheistical opinions, and refused tO' 

re, vv . lb. 0., . receive any religious instruc- 

Prime Facie Eight of Father,] - The tion She also pubUshed an obscene book The 


some ven siiiims and iinpovtant respect that unaffected by the covenant in the sepa,ratioii 
the father’s rights should lie interfered with, deed; and also that the refusal of religious 
GoUm-milHi. lli re. supra, instruction to the child and the publication of 

Mei'C incontinence, or a habit of intemperance, the obscene book were sufnment grounds for 
will not of itself justify the interference of the removing her from the custody of the mother, 
court. Ih. Besarit, In re, 48 L. J., Ch. 49/ ; 11 Cli. D. o08 

The discretion of the court as to the custody 40 L. T. 469 ; 27 W. B. 741— O.A. 
of an infant is exercised in accordance with the 

rule.s of equity under s. 25, sub-s. 10, of the 49 ^ 59 fiot. e, 27. 

Judicature Act, 1873. One of these rules is ^ n xt x- -u *1. 

incoiTiorated under s. 1 of 36 Viet. c. 12, ein- Appointment by Mother— Confirmation by the 
powerin'-^ the court to grant the custody of Court.]— Under s. 3, sub-s. 2, of the^ Guardian- 
infants under sixteen to the mother. Bvidence ship of Infants Act, 1886, the appointment by 
that pi'oceediiigs against the father for bigamy the mother of guardians should be in form an 
have failed will not compel the court to restore appointment of guardians “ jointly with the 
to the father the custody of his child. Brown, father” of the infant ; and upon an application 
In. re. or Bowe. In re. Bowe y. Smith, 13 Q. B.D. under that sub-section, after the death of the 
614 ; 51 L. T. 793 ; 33 W. R. 79. mother, to confirm the appointment, the court 

can make an order under the act in that form 
When given to the Mother.] — A husband only. The court, on such an application, is bound 
having abandoned his wife and kidnapped the to consider whether the guardians so appointed 
only child, and being co-respondent in a pending are proper persons. G. (an infant^, In re, 61 
divorce action charging him with adultery, the L. J., Ch. 490 : [1892] 1 Ch. 292 ; 66 L. T. 336. 
court, upon the wife’s petition, ordered immediate 

delivery of the child to her, with liberty of access Rights of Father— Misconduct. ] — The position 
by the father and paternar grandparents, and of father and mother in respect of the custody of 
liberty to apply as to the maintenance and their children is materially altered by s. 5 of the 
education of the child oii his attaining seven Guardianship of Infants Act, 1886. A. and B. 
years. Taylor, In re, 46 L. J., Ch.399 ; 4 Ch. D. (Infants'), In re, 66 L. J., Ch. 592 ; [1897] 1 Ch.. 
157 ; 36 L.' T. 169 ; 25 W. R. 69. 786— C. A. 

The court has, with reference to the custody 
Order for, “ Until Further Order” — Applica- of and access to children, a wide discretion under 
tion to Vary.] — When an order is, made under that section, which must be exercised subject tO’ 
s. I of the Infants Custody Act, 1873, “ until the requirements of the section. Ih. 
furthcj* order,” an application to vaiy the order The court can deprive a father of the custody 
should be made ))y motion before the jiulge of of his children although he may not have acted 
fii*st instance. Such a motion can be made by | in such a way as would have forfeited his rights- 
the respondent to the original petition. The i under the old law, Ih. 

provision of s. 1 applies only to the original | The court can make an order in favour of a 
petition. Holt, In 16 Ch. D. 115 ; 29 W. R. Another, although she has been guilty of mis- 
311 — C. A. i conduct, in cases where both father and mother 

! are equally guilty. Ih. 

Separation Deed — Religious Education.] — The 

words “custody (>r control,” in s. 2 of the; Judicial Separation— Effect of Order.]— The 
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wife petitioned for a judicial separation on the 
ground of ‘cruelty, *■ and she also prayed that the 
court would append to the decree a declaration 
that the respondent was a . person unfit to have 
the custody of the children of the marriage. 
The court found that the respondent was a per- 
son. unfit to have the custody of the children : — 
Held, that the effect, . under s. 7 of the act of 
1886, was to put upon him the onus of affirm- 
atively proving himself to be a reformed 
character, and fit to be intrusted witli the 
children’s custody. WcMey v. Wehley. 64 L. T. 
839 . 


Bivorce— Jurisdiction of Chancery Division.] — 

A divorce decree was made on the ground of the 
wife’s adultery ; and bj^ the decree nisi it was 
ordered that the infant child should remain in 
the custody of the petitioner until further order. 
A summons was taken out by the mother in the 
chancery division asking for an order for access 
to the child : — Held, that the divorce court had 
fuirpower to make orders as to access, and that, 
whether there was also a discretionary power in 
the chancerj^ division or not, it would not be 
exercised when an order dealing with the 
matter had already been made by the divorce 
court. Manders v. Mundet\s^ 63 L. T. 627. 


Misconduct of Father — No Limit as to Age.] — 

Where a mother applied by |)etition to the court 
for the custody of her boy, aged ten years, on the 
ground of the misconduct of the father ; — Held, 
that under s. 5 of the Guardianship of Infants 
Act, 1886, the court had jurisdiction to make 
such order as it might think fit regarding custody 
and access, having regard to the welfare of the 
infant, and to the wishes as well of the mother 
as of the father. The court has j urisdiction to 
order the delivery of the infant to the custody of 
its mother, without fi.xing any limit of age. 
Witten. In re^ 57 L. T. 336. 


Declaration as to Unfitness of Guilty Parent 
— Divorce,] — The court appended to its decree 
for judicial separation, granted upon the ground 
of gross misconduct on the husband’s part, a 
declaration, in terms of s. 7 of the Guardianship 
of Infants Act, 1886, that he was a person unfit 
to have the custody of the child, notwithstanding 
evidence that the father was very fond of the 
child and had never been cruel to her. Wehley 
V. Wehley. supra, approved. Hitchhiffs v. 
Ilitalilnf/s, 67 L. T. 530. 

The court appended to a decree nisi for 
adultery and cruelty an order under s. 7 of the 
Guardianship of Infants Act, 1886, declaring the 
respondent, who did not appear to oppose the 
application, an unfit person to have the custody 
of the children. Skinner v. Skinner, 57 L. J., 
P. 104 ; 13 P. D. 90 ; 58 L. T. 923 ; 36 W. R. 
912 : 52 J. P. 406. 


Application to Rescind or Vary Order — Un- 
fitness of Mother — Custody given to Father.] — 

A decree for dissolution of marriage having been 
made oil the ground of the husband’s adultery 
and cruelty, the custody of the children was 
given TO the petitioner, and the respondent was 
ordered to pay the petitioner for her mainte- 
nance. Subsequently the respondent applied to 
rescind or vary the order, and it was shown that 
the petitioner was no longer a fit person to have 
charge of her daughter. The court made an 
order transferring the custody of tlie daughter to 


the father, who had married again and was shown 
to be leading a respectable life. Witt v. Witt, 
60 L. J., P. 63 ; [1891] P. 163 ; 64 L. T. 121 ; 
39 W. R..432;55J. P.184. 

E. E. H. B. 


INFERIOR COURT. 

See COURT. 


INFORMATION. 

Criminal.]— Ceown Office. 


In Summary Proceedings.] — See Justice op 
THE Peace. 


At Instance of Law Officers.] — See Oeowh 
(Law Officers)— Charity. 


INHERITANCE. 


See HEIR-AT-LAW— ESTATE. 


INJUNCTION. 


[By R. 0. MACKENZIE.] 


A. 


In General. 

1. General Prmcdjdes, 1527. 

2. Material/ity of Bamage, 1536. 

3. Threatened, Bamage, 1541. 

4. Balance of Convenience to 

garded,, 1545. 

5. Belay and Acquieseeme, 1546. 

6. Who may he Bouml, 1553. 

7. Interlocutory and. Interim 

tions, 1555. 

8. Alandatory Injunctions, 1559. 

9. Judicature Act, 1873, 1565. 


he re- 


In/jicnc- 


10 . 


Bamages. 

a. Action for, 1566. 
h. In Lieu of Injunction, 1567. 
e. Undertaking as to, 1572. 
d. Effect, 1578. 


other 


In What Cases Granted. 

1. Bestraimng Proceedings 

Courts, 1578. 

2. Mestramvng Crim inal and Quasi- Criminal 

Acts, 1584. 

3. Betioeen Qo-dcfendants,lo%i^, 

4. In Aid of a Legal Right, 1585. 

5. Against Exercise, of a> Legal RigM, 1588, 

6. Protection of Property Pending Litiga- 

tion, 1590, 

7. Restrainhig Puklication, 1593, 

8. To Quiet Possession, 1597. 

9. In other Cases.— Specific TITLES : 

Copyright, Defamation, Landlord 
AND Tenant, Nuisance, Patent, 
&c. 



INJUNCTION 


0. Pkaoticb kblating- to. 

1. Sow iMairied, 

On Motion. j 

i. In General, 1599. 

ii. ExpartebronNotaoe 1600. 

Hi. Service ot Kotice of, loUo. 
iv. Affidavit, 1603. _ 

V. Full Disclosure of Material Facts 
(Ex parte IrijunctioTi), 1606. 

5. By Action. se( 

i. Claim, 1607. ^ „ _ be 

ii. Leave to Amend without i le- 

judice, 1608. , , - da 

ill Eeference for Scandal, 1610. 
iv. Other Matters, 1610. •' ^ 

2 Im^nlcirlty in Obtaining, how Waived, ^,\i 

1610. ^ 

3. Appeal, 1611. ^ 

4 . Mmdntim, 

Proceedings for. 

i. Evidence in Support, Ibll. a 

ii. Time, 1611. se 

iii. Other Matters, 1611. c( 

b. Grounds. 

1. In General, 1612. q 

ii. Suppression of Facts, on Lx 6. 
parte Application, 1615. 

(*. Mhthout Special Order. 

i. By Amendment of Bill, 1616. 

ii. By dismissal of Bill, 1617. d 

rl. Evidence, 1617. x i/.iq n 

e*. Payment of Money out of Oourtjl 61 8. 

f Belay and Acquiescence, Enect u 
‘ ’ of, ‘1619. \ 

5. impending, 1620. 

6. Contmiing, 1620. 

a. In General, 1623. j 

b. On Death of Party, 1623. ^ 

8. Form, 1624. 1 

9. iS'm'/cfi, 1625. I 

10, Prooeialm^^^ . ico/' 

a. Breach, What Amounts to, 1626. i 
5. Notice of Injunctaon, "What is Sufii- : 
dent, 1632. 

c. Motion for Committal or Attach- 

ment. 

i. In General, 1634. 

ii. Notice of, 1634. 

iii. Costs.—to (11) (c), post. 

11. Costs. . . 

a. Of Motion for Injunction, 1635. 
h. Of Cause, 1636. 

r. Of Motion for Committal or Attach- 
ment, 1637. 

d. Of Inquiry as to Damages, 1637. 

A. IN GENERAL. 

1. General Principles. 

Origin and extent of jurisdictjon by injunction. 
(roodeson v. Gallatin^ Dick. 455. 

Principles which regulate the exercise of the 
jurisdiction by injunction. Spottiswoode v. 
Clarhc, 2 Ph. 154 ; 1 Coop. C. C. 254 ; 10 Jnr. 
1043. 

Injury to Strangers.]-— In granting an in- 
junction the court is bound to consider the 
amount of injury which may be thereby inflicted 
on strangers to the suit and third parties. Mag- 


tkom V. PaMer, 11 Jur. (N.S.) 330 ; 11 h. T. 
261 ; 13 W. R. 37. 


Sufficiency of tie Eemedy by Damages, ]-The 
arXof an toiuDCtion to restrain a person fa-om 
do“- a particular thing is an act dependent on 
the discretion of the court, and m exeioising 
rtnt Stion a court of equity tvill consider 
ihPthertt tWn- of the thing sought to he 
reSned must pWuce an injui-y to the party 
4elSig the injunction ; whether that injury can 
be remedied or atoned for, and, it capable of 
bein'"- atoned for by damages,- whether those 
dVmaiics must be sought in successive suits, or 
tKe”Atained onre for all v . 

AllmMi, 3 App. Gas ,09 , 'I-* L 1. 1-J , 3b 
W. R. 513. See also Coohe v.Firbe^ oj L. J., 

Gh 178 * L. R. 5 Bq. 166; 1^ L- F j and 

Landlord and Tenant.]— Whether, even where 
a lease gives no right^ of re-entry, the court, 
seeing a" gross case of waste and breach of 
covenant, not to be indemnified by damap 
would leave the tenant to law, refusing reli^, 
qm-ere. Gourlay v. Somerset 1 Ves. & B. 

68; 13R. R.234. 

On Ground not put forward hy Plaintiff.] 

— AVhere an injunction is applied for upon a 
distinct ground ‘which fails, it will not in pnerai 
be granted upon another ground which has not 
been put forward, but which it appears might 
; have been put forward in the circumstances of 
the case. CastelU v. Cook, 7 Hare, 98 ;'18 L. J., 
Ch. 148 ; 13 Jur. 675. 

Plaintiff Suing at instigation of Trade Rival of 
Defendant.] — A plaintiff filed a bill, on behalf ot 
himself and other shareholders in a railway 
company, to restrain the directors committing a 
breach of trust. It appeared that he was suing 
at the instigation of another rival company : 
Held, that this circumstance w'as not ot itself 
sufficient to prevent him obtaining a special 
iniunction on the merits of the case. Colm/m Y, 
Eastern Counties By., 10 Beav. 1 ; 16 L. J., Ch. 

L- 1 73 ; II Jur. 74. 

Dndertaldng equivalent to Injunction.]— An 

undertaking entered into with a court of equity 
is equivalent to, and will have the effect of, an 
iniunction, so far that any infringement thereof 
may be made the subject of an apjilicatioii to the 
court. London Birmmgham By. v. Grand, 

11 - Junction Canal Co., 1 Railw. Cas. 224. 

Applicant must make Prima Facie Case.] — On a 

motion for an injunction as to a matter merely 
pecuniary, the plaintiff cannot succeed without 
satisfying the court, not merely that there is a case 
to be ‘tried, but that there is some probability ot 
the bill not being dismissed at the hearing. Att.~ 
Gen. V. Wigan Corporation, 5 De G. M. & G. 
lie 52 ; 23 L. J., Ch. 429 ; 18 Jnr. 299 ; 1 W. R. 
V. 203. 

Breach of Contract— Parties.]— In a suit for 
an injunction to prevent a violation of an agree- 
in- ment, the persons alleged to have made the 
he agreement must be parties. Lauded Estates 
:ed Uvcstnient Co. v. Weeding, 2^ L. T. 384 ; 18 
M/- W. R. 35. 
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- — Stipulation for Li(iuidated Damages.] — 

The court has a discretion to restrain a breach 
of covenant, though there is a further covenant 
for payment of lOOZ. as liquidated damages for 
such breach. Cole v. 8inis, 23 L. J., Oh. 258 ; 

1 W. K. 151. 

Injunction as of Bight.]— Where the 

construction of a contract is clear, and 
the breach clear, it is not a question 
of damage ; but the mere circumstance of ,the 
breach of contract affords sufficient ground for 
the court to interfere by injunction. Tipping v. 
Ucliersley^ 2 K. & J, 264. 

Defendant claiming Bight to commit Breach.] 

— Semble, the court may so interfere, whether 
the breach has or has not actually been com- 
mitted, provided the defendant claims and 
insists on a right to do the act which would con- 
stitute such breach. II). 

A defendant who had failed in an action 
brought against him at law by the plaintiff, for 
the infringement of a trade mark, but who 
persisted in asserting his right to continue the 
infringement, perpetually restrained, and ordeied 
to pay all the costs of the action at law, and 
of the suit. Farina v. SUrerlock, 4 K. & J. 
650. 

Where Specific Performance impossible.] — The 

court will not interfere by injunction to restrain 
the breach of a contract for the sale and de- 
livery of chattels which it could not specifically 
perform. Fof here/ III v. Roioland., 43 L. J., Ch. 
252 ; L. R. 17 Eq. 132 ; 29 L. T. 414 ; 22 W. R. 
42. See also Baldwin v. Society for Dlffimon of\ 
Useful ICnoivledge, 9 Sim. 393. 

Ambiguous Agreement.] — Where a party 
agrees not to do a particular act, and there are 
other terms in the agreement, which are so 
vague that the court con not enforce them, it 
will not grant an injunction to restrain the 
breach of the negative term. Klniherley v. 
Jennings, 6 Sim. 340. 

Vendor and Purchaser— Purchaser Disabling 
himself from Completing,] — A vendor of land is 
not entitled to an injunction to restrain the 
purchaser from buying another estate, on the 
ground that to do so will incapacitate him from 
completing his first purchase. Syers v. BrigMon 
Brewery Co., 11 L. T. 660 ; 13 W. R. 220. 

Wrongful Dismissal no Ground for Injunction.] 

— In the case of a contract for personal service, 
even when an agent has been wrongfully dis- 
missed by his employers, the court, having no 
power to compel the agent to fulfil his duties, 
cannot interfere, by way of injunction, in his 
favour. Mair v. Himalayan Tea Co., L. R. 1 Eq. 
411 ; 11 Jur. (Jf.S.) 1013 13 L. T. 586 ; 14 W. E. 

165.;"; 

Bemoval of Buisance, allowing Time for.]— 

When a plaintiff has proved his right to an 
injunction against a Jiuisance or other injury, the 
court will not iiajuire in what way the defendant 
can best remove it. The plaintiff is entitled to 
an injunction at once, unless the removal of the 
injury is physically impossible ; and it is the 
duty of the defendant to find his own way out 
of the difficulty, whatever inconvenience or ex- 


pense it may put him to. AU.-Gen. v. Cohiey 
Hatch Lunatic Asylum, L. R. 4 Oh. 146 ; 19 
L. T. 708; 17 W. R. 240. And see Kentes v. 
Holyioell By., 28 L. T. 183. 

But when the difficulty of removing the injury 
is great, the court will suspend the operation of 
the injunction for a time with liberty to the 
defendant to apply for an extension of time. 
II). 

In such a case a reference before the decree 
to an expert under 15 & 16 Viet. c. SO, s. 42, 
as to the existence of the injury, or as to the 
best mode of removing it, is improper. Ih. 

Party taking Advantage of Ms own Wrong.] — 

The court will interfere by injunction to 
prevent a part}’’ availing himself in any manner 
of a title arising out of a violation of riglit, or 
breach of contract or confidence. Prince Albert 
v. Strange, 1 Mac. k. G. 25 ; 1 Hall, k Tw. 1 ; 
18 L. J.,' Ch. 120 ; 13 Jur. 109. 

The cases in which the court refuses to in- 
terfere by injunction until the legal right is 
established at law, have no application to cases 
in which the court exercises an original and 
independent jurisdiction to prevent a wrong 
arising from a violation of right, or breach of 
contract or confidence. Ih. 

Execution of Statutory Powers.] — The court 
ouglit not, by granting an injunction, indirectly 
to order the carrying into execution of the powers 
of an act of parliament. If it can make such 
order it should make it directly. AtLGen. v. 
Dorliiny Union, 51 L. J., Ch. 5*85 ; 20 Ch. D.. 
595 ; 46 L. T. 573 ; 30 W. R. 579— C. A. 

Statutory Bemedy.] — The coiut of chancery 
will not entertain a suit to enforce making 
or repaiiing railway accommodation works, un- 
less recourse has been had in the first instance to 
justices, wdiere by act of parliament they have 
jurisdiction in the matter. Hood v. Horth^ 
Eadern By., 40 L. J., Ch. 17 ; L. R. 11 Eq. 116 ; 
23 L. T. 433 ; 19 W. R. 266. 

It is a settled rule that if a statute creates a 
new right and gives a particular remedy for en- 
forcing it, there is no other remedy. But there 
are two exceptions to this rule — (1) The an- 
cillary remedy in equity by injunction to pro- 
tect a right ; that is, a mode of preventing that 
Ijeiiig done which if done would be an offence. 
(2) The remedy created by s. 25, sub-s. 8, of the 
Judicature Act. Cooper v. Whittlnghmn, 49 L. 
J., Ch. 752 ; 15 Ch. D. 501 ; 43 L. T. 16 ; 28 W. 
R. 720. 

To Prevent Person from Permitting Nuisance 
beyond Ms Control.] — Semble, it would be wrong, 
to enjoin a company or an individual from per- 
niittiug that to be done which is really beyond 
his control — not beyond his control in tins sense, 
that there is a vis major or an act of God para- 
niouiit —but beyond his control in the sense that 
he cannot by any precaution or by any works 
with reasonable certainty prevent that ha}>peii- 
ing which all contemplate as likely to happen. 
Evan,^ V. Alanohostcr, Sheffield, and Zineolmhire 
By., 57 L. J., Ch. 153 ; 36 Ch. D. 639 ; 57 L. T. 
198 ; 36 W. R. 331. 

Slight present Injury— Puture Damage.]— In 

an action to restrain the obstruction of ancient 
lights, where the right of the plaintiff to relief 
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rests mainly upon damage not suffered at the 
time, but likely to accrue within a reasonable 
time the court will nevertheless gi-ant an in- 
iunction to enforce that right, and will nut gi\ e 

giS'e S iSlSIi. » f j-i i a:, a 

Is to damages. Dicker v. Pepham, b.l L. 1. | . jg ch. D. 138 ; 52 L. T. 175. 

379 . . • • 


company for withholding water, have not ousted 
the lenml iurisdiction to restrain the company 
by fniunction from cutting off the supply of 
water pendins proceedings for settling a dispute 
as to value, such inj unction will not be granted 

"on the application of an owner or occupier who 
will not undertake to commence proceedings 
with due speed before the justices under s. h8 


Assuming Business Same-Damnum absque 
iniuria.1— The. short address “ Street, London, 
was used for many yeare in 
from abroad to Street & to., f. 

bank adopted bv arrangement with the fiost 
office the phrase" “ Street, London, as a cypher 
address for telegrams from abroad to themselves . 

^Held. that the court had no jurisdiction to 

gi'ant an injunction restraining the hank &om 
ushi"- such address, as there wus no attempt to 
Snmfore with trade, no legal injury done, but 
Simply mconvenienco Srerf v. f;'"','" 

Spain null Enplnmh 5,5 L. . 1 ., Wi. .11 , 30 Ch. U. 
155 ; 53 L. T. 202 : 33 ^\ . K.DUl. 

Evidence of Public Body— Effect of.]— M here 
a i.ublie body is, under an. act ot parlianieiit, 
enirnsted with powers and duties for a public 
vAirpose. the eourt will give credit to tliem as 
lieiiigthe best judges of what they want for that 
pnrixise. Att-Gen. v. iimii Lasteni ht/., L. h. 
5 Ch.r>72: 19 W.R. 788. , 

A railway company was restrained from taking 
a iarcre iiuantity of water for the nse ot their 
FtatiiJn from a river under the control of con- 
servators, ci'edit being given to the evulence on 

their ]>art that taking such water would impede 
the iiavi'jation, against the evidence on the part 
of the company that taking such water would 
jirodiice no a}>i)reciable effect. II). 

Applicant in Default — Stage-Coach Licensing 
Acts.]— The court granted an inj unction to 
restrain a party from using on his omnihiis 
the some words and devices, being a colourable 
imitation of those used by the plaintiffs, and 
held that the not having complied vntli tiie 
reiiuisites of the stage-coach licensing acts, 
wliicli were merely ffscal, did not^ preclude the 
riaht to sue. Auott v. Alortfan^ 2 Keen, 213. 


Plaintiff Threatened with Action, to which 
he has a good Defence— Perpetuating Testi- 
mony.]— In an action by underwriters for an 
injunction to restrain policy-holders from taking 
any }U'oceedings with reference to a policy of 
insurance, on the ground tiiat the undeiwiiteis 
had an admittedly good defence to any action 
that might be brought on such policy, and that 
the evidence in support of that defence might be 
lost if the underwriters were not sued at once : — 
Held, that the plaintiffs’ proper remedy was by an 
action to perpetuate testimony, and that an in- 
i unction ought not to be granted. JJrookhtffY. 
JfaiMuu,r>7 L. T., Oh. lUUl ; 38 Ch. D. (>3G ;58 
L. T. 8r>2 ; 30 W. K. 00 f ; 0 Asp. M. 0. 290. 

Water Company withholding Water— Dispute 
as to Annual Value.]— Although the statutory 
remedy provided by s. 08 of the Waterworks 
Clauses Act, 1847, for the settlement by two 
justices of disputes as to the annual value of a 
' tenement suppliefi with water, and the special 
remedy by penalties given by s. 43 against a 


Stage Carriage — Use of Manager’s Hame.] 

The plaintiff, as manager of an omnibus com- 
pany, became, under the provisions of the 
statutes and rules for the regulation ot metro- 
politan stage-carriages, tlie licensee ot their 
vehicles. Having ceased to be such manager:— 
Held that he was entitled to an injunction to 
restrain tlie company from contiiiuing to use his 
name upon the number plates affixed to their 
cai-riages. v. London Tmmtvays Omnibus 

Co.. 12 Q. B. D.‘ 105 ; 50 L. T. 262 ; 32 W. E. 
616. 

Nuisance— Eeasonahle Dse of Property.]— It is 

not a sufficient defence to an action for an 
injunction to restrain a nuisance to prove that 
the nuisance is caused liy a perfectly reason- 
able use of defeinlanf s property. BeinJiardl v. 
3Ientanf i, 5S L. J., Ch. 787 ; 42 Ch. D. 685 ; 61 
L. T. 328 : 38 W. R. 10. 

Tlie defendant, who was a hotel proprietor, 
placed in his kitchen and used in the course of 
his business a large cooking range, with a shaft 
for hot air, which interfered with the comfort 
of the plaintiff's house by overheating his wine 
cellar Held, that although the use by the 
defendant of the range and shaft was perfectly 
reasonable, the plaintiff w’-as entitled to an 
iniunction to restrain the nuisance earned thereby 
to him. Ilroder v. SalUard (2 Ch. D. 692) 
followed. Ib. 

Application to Parliament— Jurisdiction. ]— 

The court has no jurisdiction to restrain a rail- 
waj’’ conpiaiiy from applying to parliament for 
an act giving them new powers, and repealing 
restrictions contained in an act they have 
already obtained. Steele v. Lfortli 3Ietro])olit(ith 
By.. 15 L. T. 561. 

'Though it is clear that the court, by meps of 
its jurisdiction in personam, can restrain an 
application to parliament for a private act, it is 
almost imi) 0 ssible to conceive a case in which 
that jurisdiction would be exercised. Injunc- 
tion which had been granted b^y Stuart, Y.-C., to 
restrain from further promoting a bill in par- 
liament, dissolved on appeal. ILartrUlye and 
AUender, ILe j?urte, L. C. D- 
20 L. T. 718 ; 17 TV. R. 946— L. JJ. 


Eailway Company — Dispute as to Possession 
of Line — Account.] — Disputes having arisen 
between a railway com])any and a contractor 
employed in making the railway, the company 
insisting upon a right under the contract, owing 
to the alleged default of the contractor, to dis- 
charge him, take possession of the line and 
materials, and complete the works themselves ; 
and tlie contractor resisting such claim, impu- 
ting the backward state of the works to the acts 
of the company, and holding forcible possession ; 
collisions occurring between the workmen of the 
two parties, each being charged with impeding 
the operations of the other, and the completion 
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and opening of the railway for traffic being in 
the meantime delayed, the court, on the applica- 
tion of the company, restrained the contractor 
from continuing on the line, or interfering with 
the operations of the company ; directed an 
account of what was due to the contractor for 
works and materials done and provided, without 
regard to the formal certificates of the com- 
pany’s 'engineer, and an issue to try whether the 
company, at the time they proceeded to enter 
upon the works and remove the contractor, w^ere 
lawfully justified in so doing ; reserving as well 
the c[uestion of the right of the contractor to 
compensation for loss of profit on unexecuted 
■works, as all other directions, until after the 
trial and the report. East Lancashire Jiy. v. 
Ilattersley^ 8 Hare, 72. 

Injunction Granted though not Asked for.] — 

At the hearing an injunction may be granted, 
although not prayed for by the bill. Beynell 
V. Sprye^ 1 He G. M. k G. 660 ; 21 L. J., Ch. 
683. 

Contract for Personal Service — Contract 
by Telegraph Company to Supply Tape-recording 
Instruments.] — Held, that, although, under the 
circumstances of the case, there had been breaches i 
by the defendants of two contracts, the plaintiff 
■was entitled to damages only, and not to an in- 
junction, the contracts being for personal service 
in reference to a chattel. Cochrane v. Mechanye 
Telegraph Co., 65 L. J., Ch. 834. 

The defendant had agreed to act as servant to 
the plaintiff, and to no other person, for seven 
years, with power to either party to determine 
the agreement on payment of 300^. Defendant 
having engaged himself to another master, 
Wood, V.-O,, granted an injunction, which the 
L.JJ. dissolved on the defendant bringing into 
court 600/1. ThornUm v. Kendall, 1 N. 11. 391 ; 
11 W. E. 352— L. JJ. 

Stipulation not to Dismiss— Stipulation 

Negative in Form hut Positive in Substance.] — 

A stipulation in an agreement for service between 
a carrier and his manager, that the former 
would not require the latter to leave his employ 
and determine their agreement, though negative 
in form, is positive and affirmative in substance, 
and cannot be enforced by injunction. Davis v. 
Eoreman, 64 L. J., Ch. 187 ; [1894] 3 Ch. 654 ; 
8 R. 725 ; 43 W. E,. 168. 

Absence of Negative Stipulation.] — The 

defendant agreed to become manager of the 
plaintiff company’s works for a certain period, 
and during that period to “ give the whole of his 
time to the company’s business.” 'The agree- 
ment was wholly affirmative, and contained no 
express stipulation that the defendant should 
not do any particular thing. He being about to 
set up and become a director of a rival com- 
pany : — Held, that, there being no negative 
stipulation in the agreement restraining the de- 
fendant from so doing, the court could not grant 
an injunction. Montague v. FiocMon^ (L. li. 
16 Eq*. 189) commented on. iniltivood Ohendeal 
Co. V. Hardman, 60 L. J., Ch. 428 ; [1891] 2 Ch. 
416 ; 64 L. T. 716 ; 39 W. K. 433— C. A. 

Theatrical Engagement — Contract to Act 

with a Company for a certain Period — Stipu- 
lation against Acting elsewhere.] — Defendant, 


an actor, agreed with plaintiff, a theatrical 
manager, to act and to understudy as a member 
of plaintiff’s company on tour in America for 
twenty-five weeks, or longer if required, but not 
more than forty -weeks, subject to certain rules, 
by one of wdiich no member of the company was 
allowed to act at any other theatre without 
permission. Shortl}^ after the beginning of the 
tour plaintiff produced a play in America, in 
which defendant was not given a part to act, 
but w'as called on to understudy. A w^eek later 
defendant wrote asking plaintiff to cancel the 
engagement, and this being refused defendant 
returned to England, and entered into an en- 
gagement and acted at a theatre in London, 
Defendant alleged in his affidavit that plaintiff 
had verbally promised that defendant should 
perform in certain parts, but had not kept such 
promise. On an application for an injunction 
to restrain defendant from acting at any theatre 
other than where plaintiff’s company played ; — 
Held, that the negative stipulation against acting 
elsewdiere could be enforced by injunction, that 
the alleged verbal promise could not, in the 
absence of any circumstances showing want of 
good faith on plaintiff’s part, be considered in 
construing the contract, that the allotting of 
parts to defendant w-as no part of the considera- 
tion, that plaintiff had not failed to carry out 
his part of the contract, and an injunction ought 
to be granted. Fecliter v. Montgomery (33 
Beav. 22) distinguished. Grlmston v. Cuninq^ 
ham., [1894] 1 Q.^B. 125. 

Where an actor agreed to act for a certain 
time at a certain theatre, and not else\vhere ; — 
Held, that the court could not enforce the 
positive part of the contract, and therefore would 
not restrain a breach of the negative part. 
Kemlde v. Kean, 6 Sim. 333. 

Injunction granted to restrain an actor from 
playing during the ordinary hours of perform- 
ance at any other theatre than that at wdiich 
he has agreed to perform exclusively during the 
time specified in the agreement. Wehstcr v. 
Dillon, 3 Jur. (x.s.) 432 ; 5 W. E. 867. 

Agreement to Serve as Manager in Business — 
Discretion of Court.] — Where in breach of an 
agreement by the defendant to serve the plaintiff 
for fourteen years as manager of his business 
(which agreement contained no express negative 
covenants), the defendant left the plaintiff, and 
I started a similar business a few doors off : — 
i Held, that the court had po'wer to grant an 
j injunction, but that the power was discretionary, 

I and the case was not one for its exercise. Jack- 
son V. Astley, 1 Cab. & B. 181. 

I sub tit. CONTEACT. 

— -Agreement by Employed to ^‘Act Ex- 
clusively for ” Employers— Absence of Negative 
Covenant— Breach— Injunction.]— In a contmct 
of personal service a stipulation by the employed 
to “ act exclusively for ” his employers does not, 
in the absence of a negative covenant, express or 
implied, which is sufficiently clear an<l definite, 
confer upon the employers a right to obtain an 
injunction against the employeti to re.strain him 
from entering into the employment of other per- 
sons.- Mutual Meserve Fimd Life Assoc, v. New 
Torh Life Insurance Vo. and Harvey, L. T. 
528— C.A.' 

Eestrictive Covenant— Occupier with Notice 
of,]— The owners of the freehold reversion in a 
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house sued A. and his son B, to restrain them 
from using the house in such a way as to break 
a restrictive covenant contained in a lease of it 
granted by the plaintiffs predecessor in title. 
The house* was vested in B. for a term under an 
underlease which had been assigned to Mm. It 
was not shown that A. had any estate legal or 
equitable in the house, but there was evidence 
to show that he was in substance managing the 
business carried on there in which B. took part : 
— Held, that the evidence showed A. to be in 
joint or sole occupation of the house, and to be 
managing the business in it with notice of the 
covenants, and that even if he was nothing 
more than a mere occupier he was liable to an 
injunction to restrain him from using the house 
in a way forVjidden by the restrictive covenants. 
Mander w Fukdie, ri891] 2 Ch. 554 ; 65 L. T. 
203— C. A. 

_ Implied Prohibition.] — An injunction 
will be granted to restrain an act which is not 
expressly, but rjniy impliedly, forbidden by a 
restrictive covenant. Hall y, Box^ IS \V. K. 
820. 

Specific Performance of Contract — Threat to 
Cut off Telephone Wires.] — Where a company 
agreed to "erect and maintain in working 
order" certain telephone wires and apparatus, 
and threatened to cut off the communication, 
an injunction was granted to restrain the com- 
pany from so doing. Keith, Proiiw cf Co. v. 
Xaiional Telejdione 6h..63 L. J., Ch. 373 ; [1894] 

2 Ch. 147 : 8 It. 776; 70 L. T. 276 ; 42 W. R, 
380 ; 58 J. P. 573. 

Dissenting Chapel.] — Injunction granted to 
restrain trustees of a presbyterian chapel erected 
for religious worship in accordance 'with the 
doctrines of the church of Scotland from elect- 
ing as minister a person not duly licensed by 
tliat church ; but refused to restrain them from 
allowing persons not so licensed to officiate 
prior to the election. MlU'ufan v. Mitclwll, 1 
Myl. .y K. 446. 

Against Trustee Guilty of Breach of Trust.] — 
Trustees of a marriage settlement, without power 
to lay out in laud, purchased copyholds to be held 
oil trusts as nearly as possible corresponding with 
the trusts of the .settlement. The husband laid 
out money on the copyholds, and became bank- 
rupt. and the trustees neglected to prove in 
lesjjeet of part of the fund which he had cove- 
nanted to j>ay. The surviving trustee proposing 
to ^eli the copyholds tinder a power in the deed 
executed on the purchase, motion granted for 
nqunetion to restrain his interference with the 
pioperty, and for payment into court of the sum 
due on the hLi.sbarid‘s covenant. IFfe v. Cres- 
Jmm, 1 W. R. 514. 

Pauper Defendant— Inadequacy of Remedy in 
Damages.] —Injunction granted to restrain a 
pauper defendant from committing acts of 
tresj>uss, on the ground that a right of action 
for (Imnages against a pauper did not constitute 
an a<le(iiuite remedy. Ilodgmn v. JDme., 4 W. R. 
■■■ 576. 

Kuisance^ — Award.] — To establish the exis- 
tence of a nuisance, an award is of no less value 
(if the court thinks the party well advised in 
going to arbitration) than a verdict. Broad bent 
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V. Imperial Gas Co., 2 Jiir. (N.s.) 1132. 
Affirmed, 26 L. J., Ch. 276 ; 3 Jiir. (K.S.) 221 • 
5W. R. 272. 

Gas Company — Public Policy.] — Arguments 
from the inconvenience of preventing a gas 
company from carrying on their manufacture 
have no weight agWst a plaintiff who has 
established a clear case of nuisance. Ih. 

While Appeal Pending,] — Injunction to re- 
strain the infringement of a patent granted, not- 
withstanding that the defendant had got leave 
to appeal, to a patentee who had obtained a 
verdict at law. Lister v. Leather, 3 Jur. (n.s.) 
433 ; 5 W. R, 550. 

Breach of Statutory Prohibition.] — Where a 
statute contains an express prohibition on one 
railway company, introduced for the benefit of 
another, the court is bound to enforce the 
prohibition by injunction, though inconvenience 
to the public will probably result, and though it 
I is doubtful whether the applicants will derive 
any benefit. Crom ford, Rij.y. Stochport, 

By., 3 Jur. (N.s.) ’628 ; 5 W. R. 636. 

Railway Company — Sale of Plant of Default- 
ing Contractor.] — A company will be restrained 
by injunction from selling plant belonging to a 
contractor who has made default, where it has 
power in that case to take possession of the plant 
at a valuation, and to allow it in account with 
the contractor, and has also power to use it in 
the construction of the line, unless it appears 
that there is a balance of account actually due 
from the contractor. Garrett v. Salishmt and 
Dorset Jmetion By., L. R. 2 Eq. 358 ; 14 W. R. 
816. 

Property Acquired with Notice of Prior 
Contract as to its Use.] — Where property, either 
immovable or movable, is disposed of, with 
notice of a prior contract entered into by the 
person disposing of it for its use in a. particular 
maimer, the person taking it with such notice 
may be restrained from using it otherwise. De 
Matt os V. Gibson, 4 Be G. & J. 276. 

Discretion of Court— Right to Proceed after 
Offer of Undertaking.]— The granting of an 
injunction in a patent action"* is a matter of 
discretion, and it will not be granted where the 
defendant has offered an undertaking which will 
protect the plaintiff. The plaintiff has a right 
to have the undertaking given in court, Jenhins 
Y. lLpe, 65 L. J., Ch. 249 ; [1896] 1 Ch. 278; 
73 L. T. 705 ; 44 W. R. 358. 

2. Materiality Damage. 

Possible and Actual Use of Premises Regarded.] 

—In considering the injury caused by acts of 
trespass, the possible as well as the actual use of 
the injured premises will be regarded. Ardley 
Y. St. Baneras Union, 39 L. J., Ch. 871. 

Amount of Damage should be Considered- 
Reversioner.] —In coiisideriug whether an in- 
I junction should be granted, the amount of tlie 
injury sustained is material. Where a rever- 
sioner’s possessory rights are being seriously 
injured by an act for which he would obtain 
very trifling damages at law, an injunction, 
being his only adequate remedy, may be granted. 
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Cooper V. Crabtree^ 51 L. J., Ch. 544 : 20 Ch. D, 
589 ; 47 L. T. 5 ; 30 W. E. 649— C. A. 

Injunction refused where no. irreparable injury 
was shown. Southampton {Lord') v. Birming- 
ham jKy., 2 Jur. 1012. North TJmon By. v. 
Bolton and Pretiton By.., 3 Eailw. Gas. 345. 
Shrewsbury and Blrminghani By. v. L. O’’ N. IF. 
By.., 3 Macn. &; Gr. 70 ; 20 L. J., Oh. 90 ; 14 Jur. 
1125. Sainter v. Ferguson, .1 Maen. & G. 286 ; 

1 H. & Tw. 383 ; 19 L.' J., Ch. 170 ; 14 Jur. 255. 
Hilton V. Granville {Lord), 4 Beav. 130 ; Or. & 
P, 283 ; 10 L. J., Ch. 398. 

In cases of trespass, under colour of title, 
where the mischief apprehended is irreparable, 
a court of equity will grant an injunction ; and 
whether the mischief be irreparable or not, it 
will by decree, if not by order, upon motion, 
extend the jurisdiction of preventive justice to 
all cases of trespass in which damages would 
be an inadequate and uncertain remedy, and 
the protection of the right in specie the only 
mode of doing complete justice. North Union 
By. V. Bolton and Preston By., 3 Eailw. Cas. 
345. 

What kind of Damage Necessary.] —Except 
in a case of irreparable damage, or of substantial 
damage, or, semble, of continuous damage, a 
court of equity will not interfere by injunction, 
unless the acts complained of are done under a 
claim of right. 2£artin v. Douglas, 16 W. E. 
268. 

Where Injunction would do Irreparable 
Damage.] — The court will not grant an injunc- 
tion to restrain parties from proceeding to 
deal with property whose right, if it exists, 
depends upon the construction of a doubtful 
statute, where the granting of the injunction 
would for ever deprive them of an opportunity 
of exercising the right, especially if no irre- 
parable mischief is to be apprehended from 
jillowing them to proceed. Att.- Gen. v. Tjiverpool 
Corporation, 1 Myl. & C. 171. 

Substantial Damage must be Shown.] — The 

plaintiff must satisfy the court that he has sus- 
tained substantial damage from the violation of 
a legal right to entitle him to an injunction. 
Holyoalie v. Shrewsbury and Birmingham By., 
5 Eailw. Cas. 421. 

Trivial Trespasses.]— The court will not inter- 
fere to prevent trivial trespasses. Saunders v. 
Smith, 3 Myl. & G. 711 ; 7 L. J., Ch. 227 ; 2 Jur. 
491. 

^ Trivial Obstruction of Watercourse.] — Injunc- 
tion refused, no damage being shown. Ingram 
V. Moreoraft, 33 Beav. 49. 

Eight of Property.] — The jurisdiction of the 
high court of justice to grant an injunction 
does not depend on the existence of a right of 
property requiring protection. Pollard v. Photo- 
graphic Co., 58 L. J., Ch. 251 ; 40 Ch, D. 345 ; 
60 L. T. 418 ; 37 W. E. 266. 

Interference with Privacy Sufficient.] — In- 
junction granted to the occupier of a house in 
London to restrain the occupier of a neighbour- 
ing house from violating an agreement as to 
certain bars in front of the defendant’s windows; 
the complaint being held not too trivial, since it 


related to an interference with the plaintiff’s 
privacy. Andover {Lady) v. Bobertson, 26 L. T, 
(O.S.) 23. 

Occasional Nuisance.] — Occurrences of nui- 
sance, if temporary and occasional only, are not 
grounds for the interference of the court of 
chancery by injunction except in extreme cases. 
Swmne v. G. N. By., 4 De G. J. & S. 211 ; 3 
N. E. 399 ; 33 L. J. Ch. 399 ; 10 Jur. (n.S.) 191 ; 

9 L. T. 745 ; 12 W. E. 391. 

Therefore, when a railway company carried 
down to and deposited on a siding to their 
line manure, which was occasionally not proper 
manure, and they occasionally allowed it to 
remain there longer than it ought to have 
remained : —Held, in a suit hy a neighbouring 
landowner for an injunction to restrain the 
nuisance and for damages, that the court could 
not interfere by way of injunction. Ib. 

Action by Eemainderman.] — A., in 1839, 
demised land on a building lease for ninety-nine 
years, wdth a condition not to carry on any 
trade in any of the houses, but that the same 
should be occupied solely as private dwelling- 
houses. By his ■will, in 1844, he devised the 
lands, subject to the lease, to one for life, with 
remainder to the plaintiff. In 1854 one of the 
houses was occupied as a school. The tenant for 
life refused to interfere. Thereupon a bill was 
filed by the remainderman to prevent the 
premises from being occupied otherwise than 
according to the lease, i.e. as a private house. 
It appeared that there were other schools in 
the neighbourhood, but it did not appear that 
the testator had sanctioned any breach or 
waiver of the covenant : — Held, that the re- 
mainderman could not have any remedy on 
the mere ground of infraction of a special 
agreement, but must show special damage by 
reason of such infraction : and the Court being 
of opinion that no material or substantial 
damage to the plaintiff was established, the 
bill was dismissed, with costs. Johnstone v. 
Hall, 2 Kay & J. 414 ; 25 L. J., Ch. 462 ; 2 Jur. 
(N.S.) 780 ; 4 W. E. 417. 

Semble, if there had been any injury to the 
material of the house and premises, or if a 
grossly noxious trade had been carried on, the 
plaintiff might he entitled to relief, although 
claiming in remainder only, and not in posses- 
sion. lb. 

I Breach of Covenant —Benefit to Covenantor. ] — 

It is no defence to an application for an 
injunction to restrain a breach of covenant to 
say that the covenantee sustains no damage 
from the breach, for, if the covenantor derives 
any benefit therefrom, the covenantee may 
reasonably demand a share of it as the price 
of his consent. Wells v. AUenborotigh, 24 L. T. 
312 ; 19 W. E. 465, 

Where, however, an injunction would inflict 
great injury on the defendant, and a delay in 
granting it would cause little or no loss to' the 
plaintiff, the court will not grant it on an 
interlocutory application, but will express its 
opinion and direct the motion to stand over 
till the hearing. Ib, 

Eight under Contract.] — The question of sub- 
stantial injury is not material for the purpose of 
an injunction, when the right etsablished arises 
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an ifr j T Hrpapli of Covenant.] — Before tlie court 
under contract. Alle?!, v. 'SeMam, 47 L; J., ^ enforce a covenant it must be 

satisfied that no substantial damage can arise 

BuUding Land— Covenant to erect Houses of from the breach. 

certain Value.]— A plaintiff bought certain plots L- J-; tdi. 40l , ir J -It. 

on a building estate subject to certain restrictions ; 1 3 v \ . h. b. 

the defeiKlant^ subsequently bought o Plaintiff to Accept Money for 

with a restiiction as to the value of the boils Ahstaininff from Proceedings.]^ — Little weight 

be erected, but he proposed to buikl houses < attached to the argument that the plain- 

W. E. 300. - 

Breach of Statutory Provision-No Proof ^ „„i,ance is not tern- 

of Actual Damage necessary.] _ _ nnr’irv or triflino' but is likely to be serious and 

act of parliament l,e ygen the value of the estate, an injunction 

-m be grants. GMui, V- 

“ftLm oMier jofning the attorney-general as 308 14 L T 154 : 

a party or showing that he has sustained any L R 1 Ch ,.>L) , 12 Jiu. 
particular damage. The Plymouth, Devonport, 14 T\ . E. ob2. 

and List rietsTraiTLAvays Act, 1882, authOTsaith^ TutArference with Trade— Action by Non- 
inaldng of tramways ni the m ^ association of shipowners and 


with Trade— Action hy Non- 


tu; ui'cirsv^vas 'vith a firm of shipowners, brought an action 

fvwponitio] I should at any time complain to the against a dock company toi an injunction to 
board of trade that the company were not restrain them from imposing certain regulations 
oufthif board might and charges, as being ultra _ vires and for a 

direct an inquiry in the maimer prescribed by declamtioii that they weie invahd until com 
the act, and the company was to abide by every firmed as required by statute .—Held, tliat the 
ordiii' made consequent on such inquiry by the plaintifi firm were not entitled to an ni]^ 
hoard. The company had opened and worked a without proof ot special damage acciuiiija to 
tramwav in i\ \\nthout the requisite consent, and themselves, but that under the cunumstances 


injunction could be granted, as there was nothing 2 h. 2d; bi h. i. 2d5 ; / Asp. ivi. u. 

iu'tlie section of the private act to take the case — C. A. 

out of the jurisdiction under the Judicature Act, , . • 4 . t 

1873. to "rant an injunction, and that the plain- Waste— Bemedy in Damages Snmcient.J— 
Titfs were entitled to complain of the breach of On an information filed by the attorney-general 
tlie conditions imposed by the private act, praying that the defendant might be restrained 
without sliowiiigthat they had thereby sustained from cutting trees or underwood within a royal 
any actual damage, l^pcoapoi't Coi'poratloit v. forest : — Held, that, though the vert of a forest 
J*hinuHfth ami Dcrouport Tramicafja Co.. 32 L. is a necessary part of the forest, still, as no 
T. 161; 4h J. P. 40r> — C. A, Sec Price x. iSaJa irreparable injuiy to the vert was shown, the 
ami Fc^iulof/ Rif., .30 L. T. 787. act of the defendant, assuming the locus in quo 

to be within the forest, was a trespass in the 
Lessor and Lessee — Breach of Covenant not to nature of waste, which might be conipensated 
Assign — Bankruptcy.] — The Court ivill not in damages, and therefore tliat no injunction 
restrain the assignees in bankruptcy of a lessee could be granted. Att.-Crcu. v, Ilallett., 16 M. & 
from parting with the lease contrary to a covenant W. .360 ; i6 L. J., Ex. 131. 
therein, unless irreparable damage is likely to ^ ... 

result from the assignment. Rtjlie v. Tai/loi\ Injury to Inheritance.] — To oVjtain an 

30 L. J., Ch. 281 ; 7 Jur. (N.s.) 83 ; 3 L. T. injunction against a defendant on the ground 
717; 0 W. li. 403— L.JJ. ' of waste, the plaintifl; must prove that what 

the defendant is doing is prejudicial to the in- 
Ancient Lights — Plaintiff with limited heritaiice ; if it improves the value of the land 
Interest.] — An injunction to restrain interference it is not waste. “ Ameliorating wmste ” discussed, 
with ancient lights will not be granted on the Meux v. CoUey.^ 61 L. J., Ch. 449 ; [1892] 2 
application of a tenant from year to year under Ch. 2.53 ; 66 L. T. 86. Sec also Grand Canal Co. 
notice to quit, who has sustained no serious v. McNamee., 29 L. R., Ir. 131 — C. A. 
damage. JacomV v. Knhfht^ 2 N. R. 295 ; 8 L. T. 

621 ; 11 W, R. 812— L.jj. Small Excess in Height of Building.] — 

Not every interference with access of light Although a court of equity has power to restrain 
will entitle a plaintiff to an injunction. Material parties from using a building which has been 
damage must be shown. Curriers" Co. v. Cor- erected in a form that is in violation of the 
hett^ 2 Dr. it Sm, 355 ; 12 L. T. 169 ; 13 W. R. terms of a contract, or of an act of parliament, 
1056. yet a small excess in the height of a building 
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beyond that to which it might lawfully have 
been raised, wdiere no irreparable injury arises 
from such excess in height, would not be a case 
in which the court would interfere to restrain 
the use of the building after it had been erected. 
Dover Ilarhour (IVarden') v. 8, D. By,^ 9 Hare, 
m ; 21 L. J., Ch. 886. 

3. Theeatened Damage. 

Public Bodies.] — Injunction, at the instance 
of parliamentary commissioners for cleansing 
and improving the river Withani and its naviga- 
tion, and the drainage of the adjacent lands, 
against the erection or use of a steam engine, 
by parliamentary trustees for draining a par- 
ticular district, applied for on the ground of 
probable damage to the banks of the river, into 
which an increased body of water was thereby 
expected to be thrown ; and, also, on the ground 
of apprehended injuiy to the drainage of the 
lands, within the jurisdiction of the commis- 
sioners, refused. Principles upon which the 
court proceeds in interposing by injunction 
between public companies or trustees in cases 
of apprehended mischief or nuisance. Bipon 
(Earl) V. Jlohart, 3 Myl. & K. 169 ; Coop. t. 
Brougham, 383 ; 3 L. J., Ch. 145. 

Unless an actual injury results to a private 
individual himself from the excessive exercise 
of the powers of a company, he is not entitled 
to an injunction. Ware v. B>e(jent'r Canal Co.^ 
28 L. J.,' Ch. 153 ; 5 Jur. (it.s.) 25 ; 7 A¥. E. 
67. 

Infringement of Legal Eight.] — When an 
Injunction is sought in aid of a legal right, the 
court is bound to grant it if the legal right is 
established. Fullioood v. FalUoood^ 47 L. J., 
Ch. 459 ; 9 Ch. D. 176 ; 38 L. T. 380 ; 26 W. E. 
435. 

The circumstance that a party is commencing 
■operations avowedly for a purpose which another 
conceives to be injurious to him and illegal, does 
not warrant the latter in applying for an in- 
junction, unless the circumstances of the case at 
the time when the motion is made are such 
as to enable the court either to form its own 
opinion as to the legality of the meditated 
purpose, or to put that question into a course 
of immediate trial. Ilaliiev v. Taylor, 2 Ph. 209 ; 
11 Jur. 73. 

Ho Intention to do Acts sought to be 
Eestrained.] — -To warrant the court in granting 
or continuing an injunction, it must be reason- 
ably satisfied that there is an intention on the 
part of the defendant to <lo the acts sought to 
be restrained, or at least that there is probable 
ground for believing that, unless the injunction 
is granted, there is danger of such acts being 
done ; and it is not a sufficient ground for grant- 
ing an injunction that if there is no such in- 
tention it will do the defendant no harm. Dumi 
V. Bryan, Ir. E. 7 Eq. 148. 

The court will not interfere to restrain future 
.acts of a wrongdoer, unless it is plain that they 
will be of a wrongful nature. Aldehert v. Leaf, 
3 N. E. 455. 

Imminent or Apprehended Injuries.] — Unless 
in a very clear case the court will not, with the 
previous decision of a jury, restrain by a per- 
petual injunction the erection of buildings which 
it is alleged will obstruct ancient lights. Hertz 


Timm Bank of London, 24 L. T. (O.S.) 186 
—L.J. 

The court has jurisdiction by injunction to 
protect property from an act threatened, which, 
if completed, would give a right of action ; and 
an injunction will be granted if the person 
threatened is free from blame, and shows that 
an action for damages would be no adequate 
redress, Amtria (Fmjyeror') v. ICmuth, 3 De G. 
F. & .J. 217 ; 30 L. J., Ch. 690 ; 7 Jur. (2^.S.) 
639 ; 4 L. T. 494 ; 9 W. E. 712, 

Excavations — Danger to Adjoining Houses.] 
— The court will restrain excavations which 
threaten danger to adjoining houses, though the 
actual resulting damage may be small DentY, 
Aiwtion Mart Co., '6o L. J., Ch. 555 ; L. E. 2 Eq. 
338 ; 12 Jur. (N.S.) 447 ; 14 L. T. 827 ; 14 W. B. 
709. 

Building — Hiding from View G-oods in a 
Shop.] — But the court will not restrain the 
erection of buildings which merely prevent goods 
displayed in a shop from being seen from places 
whence they would previously have been seen. 
Smith V. Owen, 35 L. J., Ch. 317 ; 14 W. E. 
422. 

Threatened Act alleged to be Violation of 
Legal Eight.] — In order to obtain an injunc- 
tion restraining a threatened act on the ground 
that, if done, it will be a violation of some legal 
right, the plaintiff must .show that the act must 
result in a violation of such right. Pattlson v. 
Ollford, 43 L. J., Ch. 524 ; L. E. 18 Eq. 259 ; 
22 W. E. 673. 

Threatened Interference with Eight of 
Shooting.] — The owner of an estate, the shoot- 
ing over which bad been let for a term of years, 
issued particulars of sale of the estate in thirteen 
lots, stating that the estate contained several 
plots of accommodation and huilding land suit- 
able for the erection of villas and residences, and 
describing one lot in particular as well situated 
for the erection of a house. The particulars 
showed that it was intended to make a road 
through the estate and dedicate it to the public ; 
but gave full notice of the right of shooting : — 
Held, that the court would not, at- the instance 
of the owner of the right of shooting, interfere 
to prevent the intended sale. Jh. 

To Eestrain Parting with Legal Estate.] — 

In an action by an equitable mortgagee for sale 
or foreclosure the court granted a,n interim in- 
junction to restrain dealing with the legal estate 
till the next motion day, on an ex parte applica- 
tion by the plaintiff ; there being ground for 
believing that the defendants intended to part 
with the legal estate pendente lite. London and 
County Banldnq Co. v. Lewln, 21 Ch. D. 490 ; 
47 L. t. 501 ; Si \V. E. 233— C. A. 

Threatened Breach of Agreement to keep Farm 
Properly Stocked.] — ^An injunction will not be 
granted to restrain a threatened breach by a 
tenant of a stipulation in a farming agreement 
requiring him to keep on the farm a proper and 
sufficient stock of sheep, horses, and cattle. 

V. Jackson, 56 L. J., Ch. 550 ; 33 W. E. 
378. See also Flemmj v. Smok, 5 Beav. 250. 

Past Infringement of Patent — Intention to 

49—2 


I:s-at-La\\ 


J ■] js i)ossil)le, 
'id includes 

III:*, pence. 

i} : 

' 'including 

'’■j', 


‘S to the 
|| parterly), 









1543 INJUNCTION. 

lnfringe.l-ln August, 1882. A. set up in 

factoiy tour niaohmes^ of his *®t]f that he had the right to do the thing complained 

taken and paid for if tliey worked to B. s sat ^ ^ refused to ffive an undertaking, the 

faction. They were used till April, 1888, ri-hen ‘ t there would be a repetition of 

March, 1887, P., who had obtained a judgnient 62 L. i. 

against A. that a;s machines were an wrUsance— Smallpox Hospital— Interim in- 

iu^oS-An inte'rim injuLtion will not be 


neither r.s nor a. s muemuct,, ^ fi;:; the auDrehended mischief will in fact 


county palatme a^ii'^ B. for “ To Bestrain Persons from Aotingunder Faculty 

den\'iu"'"infrinr'('me*nt and stating that if he when Granted.] — It is an abuse of the process 
vc; 'ul se l m ntriiiging the patent of the court to ask for an injunction to restrain 

sue ii ^rind before the the vicar and churchwardens ot a parish trom 

artinn 'isthe plaintiif knew, and that B. never acting under a faculty which has not yet been 
'threatw.ed or intended and .iid not threaten or gd'anted by “” 9 L T (foi’- 

intend to use any apparatus infringing the ^0 B- J. ?- f- H . 9 h. 10 , bJri. l.Obl, 

patent. The vice-chancellor granted an m- 42 v\ . it. lU-* a. 

1 unction and an inquiry as to damages : Held, 4. ^.-c* 

on ap]>eal, that though B. had infringed the Trade Mark— Providing Instruments of Fraud.] 
patent, it was not to he inferred from the _The court will restrain a man from providing 
oir<‘m'nstaiices that he had any intention to others with the means of committing fraud, and 
infriiiizc it, again, and that P., if he had made will not wnit till the fraud is completed. A 
sucli incpiirv as he ought, would have discovered printer will therefore he restrained from printing’ 
this ; that there wasT therefore, no case for an ^nd selling labels in fraudulent imitation of the 
iniiinct ion, and that (the court of the county plaintiffs" trade-marks. Farina y. Silwrloeli.l 
pahitine having only the old chancery juris- i^ay & J. 509: 3 W. E. 532. (Reversed on 
diction) damages could not in that case be given, other point, 4 Mb E. 731.) 

The judgment of the vice-chancellor was there- 
fore discharged, but as B. had not given Ml Public Nuisance.] — The court will not interfere 

information, which would probably have pre- ^ gj merely prospective nuisance by 
vented litigation, the action was dismis^d (^^.^ining towns into public rivers. The nuisance 
without costs, the defendant receiving only his ^g and existing, not future, however 

costs of the appeal, Millingfon v. FoiP: (3 My. gti'cngly the apprehension of damage may be 

Cr. 338) distinguished. v. 59 supported by scientific evidence. Att.^Gen. v,. 

L. J., Cli. 12 ; 42 Ch. D. 390 ; 61 L. T. /o2 ; 38 jQ^ington-on-Thames Corporatitm, 11 Jur. (N.S.) 
W. E.lOO— C.A. 597*. 12 L. T. 665; 13 W. E. 888. See also- 

1 J £icr ' -0 4? 1 V. 2 Myl. & Or. 123. 

Apprehended Repetition of Nuisance — Refusal 

«andatoryInjm.ction.]-Tlmcourtw^^^^^^^^ 
ah nubuilt-on area of land situate in the centre ^ mandatory injunction to prevent risk ot irre- 
of a town, adjoining the market-place, and known pnrable injuiy to adjoining pi opery &om the 
as llarkct-.square, for an injunction to restrain presence of a combustible substance, where the 
the owner tliercof from using, or causing or per- .^4 j.v'J 

mitting the same tobcusal for the purpose of P? 


au}^ spfu’ts. exliibitioiis, entertainments, or other- 
wise, whereby a nuisance might be occasioned to 


the annoyance and injury of the plaintiffs. It 


forthwith. Ilophurn v. Lordan^ 34 L. J., Oh* 
293 ; 11 Jur. (N.S.) 122, 254 ; 13 W. E. 368, 


appeared that in June, 1889, the defendant’s | 
agent licensed 8. to use Market-square for hold- 


Res training Sale of (roods.]— Application to 
stay disposal of personals must show specific- 


ing a public show for several days, S. paying 6Z. aisposai ot peisonais mubu snow spewuo- 

The show consisted of a large circular roundabout to pro^^rty , and danger of same being lost* 

worked 1)y a steam-engine, which engine also A'/w/c?ecA* v. Dick. 149. 

worked an organ ; a large circular mechanical 

switchback workol by another steam-engine, Misapplication of Corporate Property.]— A 
wdiich worked a second organ ; a shooting gallery ; municipal corporation regulated by 3 & 4 Viet, 
and a boxing booth. Whilst the show was going c. lOS, promoting a local improvement bill by a 
on, the plaintiffs complained to the defendant’s petition to which they have affixed the corporate, 
agent, and a correspondence ensued, which re- seal, will be restrained from applying any oT 
suited in the Jefeiwlant’s agent ileclining to give their trust property towards the expenses of the: 
an undertaking, and expressing his intention of bill without the subsequent sanction of paiiia- 
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nient, even before any such property has been 
actually so applied, if the liability has been 
incurred. Att.-Gen^ v. Waterford Co7yoration<, 
Ir. R. 9 Eq. 522— C. A. 

4. BALAisrCE OF Convenience to be Re- 
garded. 

In granting an injunction the court must look 
at the balance of convenience. Att.~ Gen. v. 
DorMnq Unum, 51 L. J., Ch, 585 ; 20 Ch. D. 595 ; 
46 L. f . 573 ; 30 W. R. 579— C. A. S. P., Bead 
Y. Rlchardmn, 45 L. T. 54 — C. A. 

Upon an application for an interlocutory in- 
junction, the court should take into account the 
balance of convenience ; and if, on the one hand, 
irreparable injury may be caused by withhold- 
ing the injunction, while, on the other hand, 
any injury occasioned by the injunction can be 
compensated by damages, the court will grant 
the injunction, upon the plaintiff undertaking to 
abide any order as to damages that may after- 
wards be made in the suit. CorJi Corpoi'ution v. 
Boone I/, 7 L. R., Ir. 191. 

Injunction to restrain the defendants from 
entering into an agreement with another railway 
company, which would be a violation of or in- 
consistent with a subsisting agreement between 
the plaintiffs and defendants, refused ; the in- 
convenience to arise from granting the injunc- 
tion being greater than the inconvenience to 
arise from refusing it. Shreimhimj and Cited er 
Bij. V. Slirewshury and Bmuhlglmm. By.., 1 
Sim. (N.S.) 410; 20 L. J., Ch. 574; 15*Jur. 
548. 

The plaintiff, by virtue of a grant from the 
crown, made 36 Hen. 8, claimed^ as lord of the 
manor of C., to be entitled to the beach or shore 
of the sea between high- and low-water mark. 
The defendants, the surveyor of highways, took 
the stones to mend the highway of the parish. 
Upon a bill filed by the plaintiff against them, 
the defendants put in their answer, denying the 
right claimed by the plaintiff, and insisting upon 
their right to take the stones by custom, by pre- 
scription, and also under the Highways Act, 
5 & 6 Will. 4, c. 50. Upon a motion to dissolve 
the injunction obtained by the plaintiff : — Held, 
that the rights claimed by the plaintiff were 
legal, and must be decided by an action ; that 
the court must consider which of the two parties 
was likely to sustain more injury ; that, not- 
withstanding the want of distinct evidence 
respecting injury, the court, to prevent a possible 
mischief, would grant an injunction, and give 
the plaintiff leave to bring an action, but it re- 
fused to say that he must do so. Cloicas v. Beeli, 
20 L. J., Ch. 505. 

The court will not, by interlocutory injunc- 
tion, restrain one of the parties to a contract 
from an act for which, if wrongful, the plaintiff 
can obtain compensation in damages at the 
hearing of the cause, and where the contract is 
one of vrhich specific performance cannot be 
decreed as against the plaintiff. Garrett v. 
Banstead and Bpmm I)o%om By..,\\ Jur. (N.s.) 
591 : 12 L. T. 654 ; 13 W. R. 878. 

Where on motion for an interlocutory injunc- 
tion the rights of the parties are doubtful on the 
evidence, the court will act on the consideration 
of the comparative injury which may arise 
from granting or withholding the injunction. 
11). 

On a motion for an interim injunction, the 
court, holding that the plaintiffs had shown an 


intention to preserve and not to abandon their 
ancient lights, and that there was a fair question 
of right to be tried at the hearing, and consider- 
ing that the balance of convenience was in 
favour of granting an injunction rather than 
allowing the defendants to complete their build- 
ing with an undertaking to pull it down if re- 
quired to do so, granted an injunction till the 
hearing. Neiomn v. Bender^ 27 Ch. D. 43 ; 52 
L. T. 9 ; 33 W. R.,243— C. A. 

Upon an interlocutory motion to restrain the 
defendant from diverting the flow of water in a 
river, the court, upon the balance of convenience, 
refused an injunction until the plaintiff should 
have established his right at law. WilUmn v. 
Heath, 1 L. T. 267. 

Defendants proposing to alter their landing- 
place, plaintiff’s objected that under their act 
the defendants could not do so. The court, being 
satisfied that the alteration would be a public 
convenience, refused to interfere, whether or not 
the defendants were authorised by their act. 
Byde Commm’ioiiers v. Isle of Wight Ferry Co.., 
30 Beav. 616. 

Breach of Covenant — Mistake.] — Where a 
breach of covenant is threatened the court will 
not refuse to interfere on the ground that there 
has been a mistake by both parties in the form of 
the covenants, or on the ground of inconvenience 
to the public. Llogd v. L. C. Sy B. By., 34 L. J., 
Ch. 401 ; 11 Jur. (N.S.) 380 ; 12 L. T\ 363 ; 13: 
W. R. 698— L.JJ. 

Railway Company.] — Injunction refused to 
restrain railway company from taking land, 
Avhere compensation would be given, and the 
stopping of the works would be a public incon- 
venience. Wood V. Charbuf Cross i2y., 33 Beav, 
290. 

Restraining Action for Breach of Covenant.] 

— Where a lessee had covenanted not to erect 
any new buildings without leave, and lessor 
brought ejectment for a breach, but the breach 
was such that it could be remedied in a day 
Held, on the balance of convenience, that an 
injunction to restrain the action ought to be 
granted. Haigh v. Waternian, 16 L. T. 375. 


5. Delay and Acquiescence. 

Where party allows and acquiesces in erection 
of a nuisance, he shall be stayed in action at law. 
Anon., 2 Bq. Abr. 522. 

An injunction, although the facts in sujiport 
of it are sufficient, will not be granted unless the 
application is made speedily. Is(iaeso7i v. Thomp^ 
S071, 41 L. J., Ch. 101 ; 20 W. R. 196, And see 
Clorer y. Boydon. 43 L. J., Ch. 665 ; L. R. 17 
Eq. 190 ; 29 L. T. 639 ; 22 W. R. 254. GasJdn 
Y. Balls, 13 Ch. D. 342 ; 28 W. R. .552— 0. A. 
Goodson V. BielumUoii, 43 L. J., Ch. 790 ; L. R. 
9 Ch. 221 ; 30 L. T. 142 ; 22 W. R. 337. 

Effect of delay on suit for injunction. Ware 
V. Beffenitts Caiuil Co., 3 De Gr. &; J. 212 ; 28 L. J., 
Ch. 153 ; 5 Jur. (N.S.) 25 ; 7 W. R. 67. 

Remedy Barred hy Acquiescence.]— A building 
estate was laid out in lots, which were sold by 
the owners, of the estate to different purchasers, 
each of •whom covenanted with the vendors, and 
with the purchasers of the other lots entitled to 
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injunction. 

, p„Mic KieM— Growing Nnisanoe.]— Though 

the beneftt o£ the covenant, not to build a shop lose their right to an injunction 

on his land, or to use his house as a shop, or to K ^loes not apply to the case of a 

Sny oranV trade therein.. The.puto^er of nuisance 

one of the lots, who occupied his Oo., 35 L. J., Oh. 619 ; 15 L. T. 

private residence, brought “.?;f “ % . u W. B. 579. 

convenience -Breach of Statute^ 

^Strain him from Wking his covenant, and an action brought to obtain a 

for damages. The plaintifi had knouTi for three ^ injunction to compel the defendants 

years before the action was commenced that the a goods station and cattle gied 

defendant was using his house as a beerehop, ami had erected UO yards from Bala 

had himself bought beer at the sh<^.. The . station in the face of an act wbich piovided 
evidence that some of the houses hmlt on othei statio . “ station there should be no goo^ 

tots had been for some time used as shops^^^^^^^ “feattie station :” the plaintifE had notob- 
Shstandinv the covenant, and that some of the cattle s . buildings till they were nearly 

houscfne« J."ltfleted owiiTt^bis being ‘abroad at the 

not each V)y a single tenaiit, but by tA\o families jo-norant of their erection until his 

at weekly rents -.—Held, that the change „ return The defendants contended the 

character of the neigbboiirhomy™ no ^ dseU re bad not ^en erected at 


Ins cosenant either by precluded bv Ms acquiescence from now obtain- 

through his acquiescence in the pioceedm ^M ] i^andatoiy injnnotion to remove Held, 

the dcfcmlant. ed that by sub-s. 6 toe defendants had made a statu- 

iTrvdees} (2 My. i: K. »o2) not to do what the court was of 

‘‘^'itr Fry, L. J. :-An amount of acquiescence Ibm foprcbtai'nMg'toe injuno- 

on the part of to Zon but that the court would grant one, coin- 

sufficient to bar his action, may . / . « nelllnc.'- the defendants to remove the buddings 

induce the court to give damages instead of an pei Bala a7id Festiniog My,, oO 

intffi and the defendants held niidm- L T.'tST.' 

the sanie superior lease wdiichcoiitainecl a co-vc^^^ Patent 1— A special injunction, on notice, 
mint that nothing should be hung 01 exposed . v,,.eyent the infringement of a patent re- 

sale or otherwise outside the premises. The to l “tbehround of delay, notwithstanding 
.h-feiidants had committed a breach o the cove- Strong impi4kion in favour of 

sauce, and the plaintifi had sustain^, some Beav. 1. 

damage. During the eighteen yearn for which the i _ After repeated acts of ao- 

nuisance had existed, the plaintifi: hml only once the Lnkrupt in the validity of a 

comphiined aliout it to the defendants :-Held d~“ce °t no ^ 

that there was such acquiescence on the.pait of ®"“?“bvhim to the lord chancellor to super- 
the plaintiff in the nuisaMe that an mjunctm P , . court w'ill restrain him from bringing 

would not be granted. “ VC J P ac tonVa^iM” ito tsignees. WMe, Mo parte, 

rS.^C.279; 2 Mont,. Ayr. 104 •. 4 L. J.. 

W.E. 278. 


Delay.]— A delay of fourteen months by a 
plaintilf in taking steps to prevent the con- 
tinuance of a breach of a restrictive covenant 
will not amount to such acquiescence as to dis- 
entitle him to an injunction. Fot'tMmihe^dmid 
{Bahe) v. Boioiuan, 50 L. T. 778. 

Effect of delay on the part of plaintiff in 
etpiit}', seeking to stay a proceeding at law. 
]\M Lure v. Bijdey, 2 Macn. & 0. 270, n. 

Where there has been delay in the assertion of 
a legal right, and the damage sustained is slight, 
the court will not grant an injunction. Wkitle 
V. Jirtdol, ife. Mg,, 0 L. T. 20 ; 10 W. E. 
210 . ' ■ 

The prosecution of an action by surveyors 
against a. railway company for a large balance 
not restrained wdiere the bill filed by the com- 
pany sought a discovery as to documents in 
order for the defence, and the injunction had not 
been applied for till more than a year after 
action. S. B, My, v. 3fmiin, 1 H. & Tw. 69 ; 2 
Ph. 758 ; 18 L. J., Ch. 108 ; 18 Jur. 1 ; 12 id. 
1062. 


Laches.— A court of equity frequently refuses 
an injunction, where it acknowledges a ri^t, 
when the conduct of the complaining party has 
led to the state of. things which occasions the 
application. Saimders v. Smith, 3 Myl. & tv 
711; 7 L.J., Ch. 227 ; 2 Jur. 491. ^ ^ ^ 

Effect of laches in depriving a party ot Ins 
' remedy by injunction. Blaliemo're'v, GdamoTgati- 
^are Canad Natigatlm 1 Myl. & E. 154 ; 
2 L. J., Ch. 95; Ward v. Siggs, 12 W. -d. 
1074. k, . . 

If the parties complaining of an interruption 
in their enjoyment of an casement, fail to 
institute proceedings to stop it until the new 
building has been completed, the court will not 
grant an injunction to restrain the interruption, 
but will leave them to their remedy at law. 
Cooper Y, mMmh, 7 Jur. 457 ; 9 W. E. 

352 . . 

Laches may be a defence to an application tor 
an injunction by way of information as weU as 
upon a bill Effect of a protest in negativing 
laches. Att-Gen, v. Sheffield Gas Conmmers 
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Co., 3 De a. M. & a 304 ; 22 L. J., Gh. 811 ; 17 
Jur. 677 ; 1 W. K. 185. j 

Injunction refused to the owner -of land on 
which a railway company having .statutory 
powers were about to enter, because by his 
silence and conduct lie had permitted the com- 
pany to carry on their works on the supposition 
that they were entitled to enter, Greenhalgli v. 
3CancJiester (mil JRy., 3 Myl, & Or. 

786 ; 8 L. J,, Oh. 75. ' ' ’ 

A ' broad gauge railway company were share- 
holders in a mixed gauge railway company, 
who, by their act, were bound to construct their 
line throughout on the broad gauge, and as to 
part on the narrow gauge also. In March, 1852, 
they filed a bill, stating that the mixed gauge 
railway company were about to construct the 
line throughout on the narrow gauge, although 
their funds were insufficient to enable them to 
do this, and also to comply with their act as to 
laying down the broad gauge. The bill sought 
an injunction to restrain the opening of any 
part of the narrow gauge line, and the further 
construction upon that gauge, until the broad 
gauge was complete. In April, 1852, the in- 
junction was refused. From that time contests 
were carried on in parliament between the two 
companies, ending in the rejection of certain 
bills scdicited b}' the mixed gauge company. 
From August, 1852, to Januaiy, 1853, corre- 
spoudeiice was carried on between them as to 
traffic arrangements. Principles on which the 
court acts in refusing applications, either 
original or by way of appeal, on the gi'ound of 
laches. Effect of objection in excluding laches. 
6r. W. By. V. Oxford, Woreeiiter, and TlhZ'm*- 
Uampton By., 3 De G. M. & G. 341. 

In January, 1853, the broad gauge company 
filed a new bill, and sought an injunction to 
restrain the opening by the mixed gauge railway 
of any portion of the line upon, the narrow 
gauge before the broad gauge was completed. 
In the same month thej^ moved for an injunction 
in the new suit, and also airpealed from the 
refusal of the injimction in April, 1852: — Held, 
that both motions were too late. Ih. 

When a corporation with irower to prescribe 
the line of road within which future l>iiilding 
should be erected, allowed the defendant to 
make some progress witli the building of his 
church, which projected beyond the line after- 
wards prescribed by the cor})oration, a motion 
for an injunction to compel him to put the 
walls back within the line was refused. Folke- 
stone Corporation, v. Woodward, 42 L. J., Ch. 
782 ; L. K. 15 Eq. 159 ; 27 L. T. 574 ; 21 W. II. 
97. i 

An action was instituted to restrain a local 
board from taking proceedings for the recovery 
of a penalty from the plaintiff for having 
advanced his buiMing beyond the line of front- 
age. His case was that it would be inequitable 
to allow such proceedings to be taken, the plans 
' having been laid before the local board, and the 
board having stood by and allowed the plaintiff 
to expend his money. An application by the 
plaintiff for an injiinction was refused. Kerr v. 
Preston Corporation, 46 L. J., Gh. 409 ; 6 Ch. D. 
463; 25 W. E, 264. 

Trespass — Belay — - Motion to Commit.]— 

Though the court will not restrain an action 
of trespass by a })arty through whose estate a 
canal is cutting, for deviating from the line, 
because he has lain by, and rested upon his 


legal rights ; yet, if he files a bill to restrain 
their deviating, and then moves to commit them, 
the court will not do so without a trial by jury 
in a disputed case and directing an issue at 
law. Affar v. Beqenfs Canal Co., G.* Coop. 77 ; 
14R. E.'217. ‘ ' . 

Infringement of Patent.] — Where plaintiff 
knew of infringement in August, and wrote to 
defendant complaining in November, but did 
not file his bill till the following July, inter- 
locutory injunction refused on the- ground of 
delay. BovlU V. Crate, L. E. 1 Eq. 388. 

Eiparian Owners — Pollution of Stream.] — See 
Att-Cen. Halifax Corporation, 21 L. T. 52 
17 W. E. 1088. 

Agreement, Violation of, by both Parties.] — 

A party seeking relief by injunction must state 
in his bill the whole of the agreement in respect 
of which he seeks relief. The court will not 
grant relief by injunction when there has been 
for a considerable time a violation of the agree- 
ment by both plaintiff and defendant. Skeard 
V. Wekk, 2 W. E. 343. 

Patent— Eight to an Account.] — Belief in 
respect of the infringement of a patent refused 
on the ground of delay. An account is an 
ancillary remedy, and is the equitable way of 
estimating damages where it has been necessary 
to interfere bv injunction. Sinith v. L. 4’ S. IF. 
Bp., 1 Kay, 408; 2 Eq. R. 428; 23 L. J., Ch. 
562 : 2 W. E. 310. 

Sale of Land — Stipulation for certain Works.] 

— A vendor of land, who on the agreement for 
sale in 1847 had stipulated for certain works to 
be done by the purchaser on the land sold : — > 
Held, in 1854, to be entitled to an injiinction to 
restrain a breach of the agreement, the works 
having then been lately commenced. Foster v. 
Birminffham, Woli'erliampton awl Btidley By., 
2W. E:37S. 

Acquiescence in Breach of Agreement in 
Restraint of Trade.] — Injunction to restrain 
breach of covenant in restraint of trade refused 
to plaintiff', who had for two years delayed to 
take proceedings. Searhhrieh v. Tnnbridge, 3 
Eq. R. 240. 

Delay in commencing Proceedings to restrain 
Action at Law.] — See Beek v. Bean, 3 Jur. 
(N.S.) 14 ; 5 W. E. 105. 

Nuisance — Chancery Amendment Act (21 & 22 
I Viet. c. 27). — A delay of two-and-a-half years 
I from the time of certain, alterations in a road- 
I way will disentitle a plaintiff to relief in equity, 
though he suffered no damage during that time, 
i and took proceedings promptly as .soon as he was 
] damnified. Where there is a plain common law 
I remedy the jurisdiction of the court is not 
i extended by the Chancery Amendment Act. 
Wiehs V. Hunt, 1 John, 372. 

Breach of Covenant.] — ^^Where a landkjrd has 
relaxed, in favour of some of his tenants, a 
covenant entered into for the benefit of all, he 
cannot obtain an injunction to restrain tire 
other tenants from infringing it. Boper v. 
1 Williams, Turn. & E. 18. 
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ruxcuase 01 iiauway otoo«. J}-}i Rpav 229 

"by Vendor.]— The purchaser Though A. may be disentitled by acquiescence 

will not, by the acquiescence of his vendor m to stop B.’s manufactory, which 

illegal dividends, be precluded ^ ^ . Noxious to the neighbourhood, yet it does not 

to similar dividends in the f utoe. v ™^i^ B entitled to an in- 


MetwpolitaM }lif.<f L. B. 3 Ch. 337 ; 18 L. T. 11 , 
16 W. R. 490. 

Breach of Partnership Articles.]— By arti- 


toan injunction to stop B.’s manufactory, which 
is noxious to the neighbourhood, yet it does not 
consequently follow that B. is entitled to an in- 
iunction to prevent A.’s recovering damages at 
law Equity may leave both parties to their 
leo-al ridits. JBanhirt Ilinighton, 27 Beav. 


Breach of JPartnersnip iurwwca.j— xy olf r i nh 473* 5 Jur m 8.1 282: 7 W 

cles of partnership, the partnership (which was 42o ; 28 L. J., Ch. 473 , Jui. 4^.8.; , 

for twenty-one 'Acquiescence in the erection of noxious works 

f ourteen years under the ^ produce little iniiiry does not warrant 

;< .. «.». 

'"“iljSctlon ‘S' lSi“5‘ on tlo gionnd ot 

SsHHFI.oiSs-is'.f.r.rs Sn^ 

teim, wfoscd. v. 4 L, J., Ch. ratipayeos who had delayed 

91 • from December to April, to take proceedings to 

Piracy of Publication— Delay.]— Injunction restrain an iniproper application of the rate- 

A'»i, .. i uSn is». p-r£.“7.t="”S’orfs,; SI 


payers’ money by commissioners under a paving 
I act were not thereby deprived of their right to 


Plaintiff encouraging Nuisance.]— A party an_ injunction v.^sWaJe, 11 Hare, 

atr cn AT,r.rvrivflw fiTiothcr iu tlic ei’cction of a 20.'^ ; 17 Jur. 801 ; 1 W. B. 3-3. 


may so encourage another in the erection of a 
nuisance as to give that other an equity to 
restrain him from recovering damages at law 
for the nuisance when completed. M imams v. 
Jersof (I’rtrO, Gr. & Ph. 91; 10 L. J., Ch. 
149. ‘ 


,1 recovering damages at law Interlocutory Application— TriaL]-To deprive 

"hen completed. ^Villiams v. a plaintifi: of a legal right at the healing of the 
!r & Ph. 91 ; 10 L. J., Ch. cause, a case of acquiescence must be shown 
much stronger than such as would be a sufficient 
defence to an inteiiocutory application by him, 
Remedy not Barred.]— Where, under an agree- and must amount not only to positive licence, 
merit containing mutual grants, the plaintiffs but to an implication of an actual grant. Patch- 
ossession of what was granted ing Bimnns^ 1 Kay, 1 ; 17 Jur. 1113. 

^md it for several years, while In a suit for an injunction, a stronger case of 
a- nr. cfnne f.n iwmirf* thfi ncr. acoiiiescence is iiecessai'y to cause the bill to be 


had been imt in'possession of what was granted Ing v. Buhhns, 1 Kay, 1 ; 17 Jur. 
to them, and enjoyed it for several years, while In a suit for an iig unction, a s 
the defendants took no .steps to require the per- acquiescence is necessary to cans; 


iiilunction to restrain the deienclants irom iN. i\. 2/u ; 66 ij. j., em. otit , ^ uui. xooo , 
disturbing the plaintiffs’ enjoyment. G. K By, 9 L. T. 618 ; 12 W. Pi. 234. ^ ^ ^ 

V. ZaacasUre lad YoMiire Jly., 1 Sm. & G. A plaintiffs right to an interlocutory mjunc- 
‘ tion is not barred by laches, when he has forborne 

A plaintiff brought an action to recover in a reasonable hope of an accommodation, and 
damages for an injury to his business, occasioned the defendant has not incurred expense or injury 
by the erection of gas-works. The action \vas through the delay. Lee v. Haley ^ 18 W. R. 
referred to arbitration ; nearly two years elapsed 181. 

before the iiward was made, in the course of The court will not grant an interlocutory in- 
which time alterations in the mode of carrying junction if the iJaintiff, having sufficient notice 


on tlie business complained of were effected ; of the defendant’s intention to commit the act 
two montlis after the date of the award the in- sought to be restrained, is guilty of unreasonable 
junction was ajiplied for Held, that there had delay in applying to the court. Salislmrg v. 
not been any such acquiescence as to deprive the Metropolitan By., 39 L. J., Ch. 429 ; 18 W. R, 
pJaintiff of his right to the injunction. Imperial 484. 

Gas Light Co. v. Broadhent, 7 H. L. Gas. 600 ; 


29 L. J., Ch. 377 ; .6 Jur. (N.S.) 1319. 


Interim Injunction Granted.] — If it appears 


Mere la})se of time will not be a bar to the that there has been unnecessary delay, an interim 
grantingof an injunction, unless it would be a injunction only will be granted. Careiv v. Yates, 
bar to the legal right. Fullwood y. PuUwood, 1 W. R. 11. 

47 L. J., Ch. 459 ; 9 Ch. D. 176 ; 38 L. T. 380 ; 

26 W. R. 435. Damage after Acquiescence,] — Acquiescence 


To an action for an injunction to restrain a in a breach of covenant not attended with sub- 
defendant from representing that the business stantial damage will not bar the right to restrain 
carried on by him was the same as that carried a subsequent breach so attendetl. Western v. 
on by the plaintiff, it was objected that the MBermot, 35 L. J., Ch. 190 ; 12 Jur. (n. 8.) 366. 
plaintiff had known for between two and three Affirmed on appeal, 36 L. J., Ch. 76 ; L. R. 2 Ch. 
years before issuing his writ the facts on which 72 ; 15 L. T. 64 ; 15 W. R. 265. 
he ]‘elied : — Held, that this delay was no bar to 

the action. Jh. To restrain Proceedings.] — xA,n injunction to 

Bistinction between the effect of acquiescence, stay a trial at law will not be granted on the eve 
upon a motion for an injunction and on a of the trial, where there has been delay on the 
demurrer. In the former case, acquiescence part of the plaintiff in equity in making the 
merely prevents the special protection by in- application ; but the lapse of time before .the 
junction, but in the latter it must be such as to application is made is not an objection to grant- 
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ing it, if the trial be not near. Holme v. 
Broion, 9 Hare (App.) sxix. 

See also tinder Interlocutory Injunctions, A. 
g. 2, infra, col. 1555. 

6. Who May be Bound. 

General Rule.] — Injunction is not binding on 
a person not a party in the cause. Hcso^i v. 
Harris, 7 Ves. 256. 

Against a Stranger.] — Order made in a sum- 
mary way to restrain a person, not a party to 
the suit, to whom the receiver had let a farm, 
part of the estates in the cause, from moving hay, 
straw, &c., thei'efrom. Walto7i v. Johnson, 15 
Sim. 352 ; 12 Jur. 299. 

Injunction against tenant in possession, not a 
party, to stay waste. Att.Hen. v. j^cader 
XJDnlte'), Dick. 68. 

The court will not grant an injunction to 
restrain waste against persons specifically w’ho 
are not parties defendants to the bill ; but they 
may be restrained as workmen or servants of the 
defendants, if they fill that character. Freeman 
v. JBnrhe, 7 Ir. Eq. R. 282. | 

For Benefit of Stranger.] — ^Where there is 
a case for special injunction, and the injunction 
will operate for the benefit of parties not before 
the court, the absence of those parties, though 
made the ground of demurrer to the bill, will not 
prevent the court from interposing. Const v. 
Harris, Turn. & R. 514 ; 24 R. R. 108. 

Injunction cannot be extended to protect one 
who is not a party to the suit in equity. Gadd 
V. JVo7‘ral, 2 Anstr. 555. 

Where a bill is filed by some “ on behalf, &c.,” 
an injunction which restrains proceedings against 
persons not named parties to the record is 
irregular, per the Lord Chancellor. Armitstead 
V. B'ltrham, 11 Beav. 556 \ 13 Jur. 330. 

Assignee of Obligee.] — Qusere, whether the 
proceedings of an assignee in the name of the 
obligee are stayed by an injunction which 
restrains only the obligee, his counsellors, and 
agents. Montague v. Hill, 4 Russ. 128. 

Against Bevisee.] — Perpetual injunction 
against defendant devisee where testator has 
had injunction and decree against him in same 
cause. Loire v. JoUiffe, Dick. 390. 

Against TJnder-Sherijff Refusing to Execute 
Writ.] — A., after judgment in ejectment and 
a writ of possession taken out against him, 
brings a bill, and has an in j unction on a dedimus ; 
this injunction was allowed to extend to the 
under-sheriff, who had refused to execute the 
writ, and was in contempt to an attachment in 
the king’s bench before the bill filed. — 
FJmerton, I Vern. 25. 

ITiider Tenants.]— Where a landlord filed a 
bill against his immediate tenant to restrain 
him from cutting turf for sale, on a valuable bog 
appurtenant to the lands demised, and the 
tenant put in an answer stating, that he had 
never himself been in the actual occupation of 
any portion of the lands ; that he never by him- 
self or any of his agents had committed the 
waste charged by the bill, and that if his sub- 
tenants had cut turf for sale or otherwise, he 


was unable to restrain them from so doing, the 
practice having existed previously to the lands 
coming into his possession : — Held, that although 
it did not appear whether those tenants held 
from year to year or had any greater interest, 
the injunction could not issue as they w^ere 
not before the court. MoiFury v. Alleyne, 1 
Dr.&Wal.337. 

Public Health Act, 1875 — District Board- 
Successors in Title.] — ^A decree was made in 1875 
against the corporation of B., as the sanitary 
authority of B., granting a perpetual injunction 
to restrain them from allowing sewage to flow 
into a river so as to be injurious to health or a 
nuisance to the plaintiffs ; but the injunction 
was suspended for five years, to give the corpora- 
tion an opportunity to execute certain works. 
After the expiration of that period the plaintiffs 
desired to enforce the injunction, but in the 
meantime the B., T., and R. district board had 
been constituted under the Public Health Act, 
1875 (38 & 39 Viet. c. 55), as the sanitary 
authority of the district, in the place of the 
corporation of B. The plaintiffs brought an 
action against the B., T., and R. board, claiming 
a declaration that they were entitled to the 
same benefit of the decree as against the 
defendants in the present action as if they had 
been defendants in the former suit. The defen- 
dants demurred : — Held, that the B., T., and R. 
board were not made by the Public Health Act 
subject to any liabilities of their predecessors 
except those attaching under the act, and were, 
therefore, not bound by the decree against them ; 
and that, there being no allegation of any 
nuisance committed by the B,, T., and R. 
board, the plaintiffs had no cause of action, and 
the demurrer must be allowed. AU.-Gen, v. 
Blrmiiufhani Drainage Board, 50 L. J., Gh. 
786; 17 Ch. D. 685 44 L. T. 906 ; 29 W. R. 

793 ; 46 J. P. 36— C. A. 

Granting, on all Defendants Resigning Office.] 

— A bill having been filed against a local 
board of health alleging that it was committing 
a nuisance, and praying for an injunction to 
restrain it, all the members of the board resigned. 
There being no defence to the suit, the injunction 
was granted in the terms of the first paragraph 
of the prayer of the bill. Hurdhige y. South- 
borough Local Board, 32 L. T. 250. 

Adding Plaintiff— Where Original Plaintiff 
going Abroad.] — In an action for an injunction 
to restrain the defendants from using certain 
premises as a small-pox hospital, application was 
made under Ord. XVI. r, 13, by the plaintiff, to 
join another person, with his consent, who was 
an inhabitant of the same neighbourhood, on the 
ground that since the action vras brought the 
original plaintiff had given up business, and was 
going abroad. The application wus refused on 
the ground that the cause of action was injury 
to the plaintiff’s own property only, and it was 
not “necessary, in order to enable the court 
effectually and completely to adjudicate upon 
and settle all the questions involved in the 
action,” that any other person should be added 
as plaintiff within Ord. XVI. r. 13. Dalton v. 
St. Mary AbboUs, Kensington, 47 L. T. 349, 

Covenant in Restraint of Trade — Breach by 
Covenantor’s Tenant.]— Where breaches of a 
covenant in restraint of trade are being com- 
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mltted by the covenantor’s tenant, who is 
not a party, an injunction may be granted 
against the covenantor, his servants and agents, 
but not asfainst the tenant. Bbdgson v, Coppayvl^ 
30 L. J. Gh. 20 ; 7 Jur. (K.S.) 11 ; 9 W. II. 9, . 


7. iNTERLOCtJTOEY AND INTERIM INJUNC- 
TIONS. 

An interlocutory order for an injunction can- 
not be considered in argument as affecting the 
ultimate decision of a cause! Dreio v. liar man, 

5 Price, 319. 

On an interlocutory application for an injunc- 
tion, the court will only act prospectively, and 
■with a view to keep matters in statu quo, and 
will not, unless in a very special case, grant the 
order in such a form as indirectly to compel some 
positive act to be done by the partjyen joined. 
Blahemare v. (rliimorqamh ire Canal Savifjation 
Co., 1 Myl. & K. 154 ; 2 L. J., Ch. 05. 

It is not necessary, for the purpose of support- 
ing an interlocidory injunction for restraining 
proceeding in another court, that a case should 
be shown which would entitle tlie plaintiff to 
relief at all events ; it is sufficient if the court 
finds, iipfui the evidence then before it, a case 
which makes the transaction a proper subject 
of investigation in a court of equity. After long 
acapiiescence under sucli an order, the court will 
U(.>t readily entertain an ap{>lication for dissolv- 
ing it. Gla-scott V. Lanff, 3 Myl, 0. 451 ; 8 
Bim. 358 ; 2 Jur. 009. 

In matters of great importance, which can 
only be properly determined at the hearing, the 
court, is in favour of restraining destructive 
operations until the hearing. Att.~Gen. v. Great 
Ea,stf rn 11)/., 25 L. T. 867. 

liijunetion to stay waste only, granted on 
interiocutorv application. Kettle v. Ojrhi)), Dick. 
314. 

In no case does the court grant injunction of 
coarse till heariiiii'. Potter v. Chapman, Ambl. 
99 ; Dick. 146. 

Exceeding Prayer.] — ^An’ injunction granted 
upon an interlocutory application cannot exeed 
that prayed by the bill. 2[un)‘o v. Winnihoe 
and MvU/htlinqmi i?//.. 4 De G. J. & S. 723 ; 
12 L. T.k2, 6u5 : 13 W. K. 880. 

General Rules.] — In a suit to restrain the 
publication of private letters, the court granted 
an interlocutory injunction, although the plain- 
tiff <iid not fully prove his title to relief, 
oil the ground that to refuse an injunction 
would }>e to determine the whole suit on an in- 
terlncutorv application. Andrem v, Paidmrn, 
L. 11. 9 ‘Oh. 522 ; 31 L. T. 73 ; 22 W. K. 
564. 

Where an injimction woukl inflict great injury 
on the defendant, and a delay in granting it 
would cause little ur no loss to ‘the plaintiff, "the 
court will not grant it on an interlocutory appli- 
cation. ]VeU.s v. Attenhoro7/(/h, 24 L. T. 312 ; 19 
W. K. 465. 

Upon an interlocutory application the court 
will not decide a<iispute<l question of title, but 


defeat possible equitable rights of the plaintiff, 
and will grant an injunction accordingly ; and 
when a defendant, alleged by the plaintiff to 
have held under a lease, stipulating that hay was 
to be eaten down on the land, removed a large 
quantity off the land after differences had arisen 
as to his tenancy, the court restrained him from 
selling and disposing of the hay so removed. 
Ih. 

An injunction to restrain an action against 
the surety refused upon an interlocutory appli- 
cation, in a state of circumstances not showing 
a sufficient probability that such a case would be 
proved, on further investigation, as would entitle 
the surety to be protected by a perpetual injunc- 
tion at the hearing. Baioson v. Lames, 1 Kav, 
280 ; 2 Eq. E. 230"; 23 L. J., Ch. 434 ; 2 W. E. 
213. 

Difficulty in Compensating— Undertaking to 
Keep Account.] — Injunction to restrain sales 
of cattle in competition with ancient market 
refused, on defendant’s undertaking to keep an 
account. Mwes v. Paijne,Al^ L. J., Ch. 831; 
12 Ch. D. 468 ; 41 L. T. 118 ; 28 W. E. 234— 
C. A. 

Lease — Breach of Covenant.] — ^Where the 
covenants in a lease are clear, and the breach is 
also clear, and irreparable injury is likely to arise, 
the court will interfere by interlocutory injunc- 
tion. If these conditions are not fulfilled, the 
court will weigh the considerations of conveni- 
ence for granting or refusing the injunction. 
Wilhinson, v. llogers, 3 N. E. 347 ; 10 Jur, (N.S.) 
162 ; 9 L. T. 696 ; 12 VV. E. 284— L.JJ. 

Effect of Delay.] — The court will not grant an 
interlocutory injunction if the plaintiff, having 
sixfficient notice of the defendant’s intention to 
commit the act sought to be restrained, is guilty 
of uo reasonable delay in applying to the court. 
Sallshvrij v. Metropolitan Uy., 39 L. J., Ch. 429 ; 
18 W. E.'484. 

In a suit to restrain the user of names in trade 
in a fraudulent manner, the right to an interlocu- 
tory Injunction is lost by a delay in filing the bill 
of nine or ten months since the discovery of the 
user. Isaaeson v. Thompson, 41 L. J., Ch. 101 ; 
20W. E. 196. 

Cases (as of waste) in which delay in apply- 
ing for an injunction may not be deemed to 
preclude the parties aggrieved from obtaining 
that relief upon an interlocutory application. 
Atl.-Gen. y. PJastlahe, 11 Hare, 205 ; 17 Jur. 801 ; 
I W, R. 323. ^ 

Balance of Convenience.]— On motion for iu- 
terlociitorj" injunction, the claim of the plaintiff 
being doubtful on the evidence, the court will 
act upon the consideration of the comparati’s-’e 
inconvenience which may arise from granting or 
withholding the injunction. Iladleif v. London 
Bank of Seotland, 11 Jur. (N.S.) 554; 12 L. T. 
747 ; 13W. E. 978. 

Therefore, where a plaintiff sues for specific 
performance of a contract for the sale of land, 
land there is a (piestiori whether any contract 


il it is satistied t hat injury is threatenetl or ! exists, the court will not I'cstrain the owner of 
apprehended, and the evidence that such is the i the land from dealing with it until a suit for 
case is not distinctly rebutted, an injunction ; specific performance of the contract has been 
will be granted. Crosse v, Buchers, 27 L. T. ! disposed of. Ih. 

^ 1C 287. Upon an application for an interlocutory in- 

1 he court will not permit a defendant to take i junction, the court should take into account the 
advantage of an act done with the intent to j balance of convenience ; and if, on the one hand, 
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irreparable injury maybe caused by withlioldmg 
the injiinctioii, while, on. the other hand, any 
injury occasioned by the injunction can be com- 
pensated by damages, the court will grant the 
injunction, upon the plaintiff undertaking to 
abide any order as to damages that may after- 
wards be made in the suit. Corli CorporatUm v. 

7 L..R., Ir. 191. 


Libel—- Exhibition of Portrait Model of Man 
tried for and acquitted of Murder.] — An inter- 
locutory iiijimction restraining the publication 
of a libel until the trial of the action will not be 
granted where there are conflicting affidavits as 
to whether the plaintiff has or has not consented 
to such publication. Circumstances under which 
an interlocutGiy injunction in actions of libel 
should be granted considered. 3IoHSon- v. Timaud, 
63 L. J„ Q. B. 454 ; [1S94] 1 Q. B. 671 : 9E. 177; 
70 L. T. 3B5 ; 58 J. P. 524— C. A. 

Per Lopes and Davey, L.JJ. : The case of 
Bimnard v. Pen‘y}uan ([1891] 2 Ch. 260) has 
established, as a rule of practice, that such an 
injunction shall not be granted except in cases 
where a verdict for the clefendant would be set 
aside as unreasonable. Per Lord Halsbiiry ; 
The case of Bonnard v. Perryman cannot restrict 
the discretion to be exercised on the facts of 
each case as to whether it is ‘"just and con- 
venient,” within . s. 25 of the Judicature Act, 
1873, to grant such an injunction. Per Lord 
Halsbury and Davey, L.J. : There is no distinc- 
tion, as regards the power of granting an interlo- 
cutory injunction, between a case of libel affect- 
ing trade or property and one affecting character. 
Ih. 


Trade Union — Picketing. ] —Picketing — that 
is, watching or besetting the house or place of 
business of any person, or the approach thereto, 
within the meaning of s. 7, sub-s. 4, of the Con- 
spiracy and Protection of Property Act, 1875 — 
excepting when such picketing is for the limited 
purpose of obtaining or communicating inforina- 
tion, according to the proviso to that section, is 
illegal, and will be restrained by interlocutory 
injunction. Lyons y. 65 L, J..Ch. 601 ; 

[1896] 1 Oh. 811 ; 74 L. T. 358 ; 45 W. IL 19 ; 
60 J. P. 325— C. A. 


Noxious Trade.] — Though a very strong case 
be made in support of an interlocutory motion 
to restrain an alleged noxious manufactory, the 
court will reserve the question until the trial, 
which will therefore be advanced. Att.-Ge)i.:Y, 
Ckarles,llW.B.,%o%. 


Against Publication of Magazine.] — Ke- 

STRAiNiNG- Publication, post. 

Bee also Sanmter v. Foster^ Or. & Ph. 302. 


Over next Motion Day.] — When an interim 
injunction is granted over the next motion day 
or until further order, it signifies that the injunc- 
tion, may be dissolved before the day fixed, but 
cannot be extended beyond that period except 
with the leave o£ tlie court. Bolton v. T^nndon 
SfLiool Board. 47 L, J., Ch. 461 : 7 Ch. D. 766 : 
26 W. 11. 549. B a, 38 L. T. 277. 


No Irreparable Damage — ^Doubtful Cause of 
Action,] — Several shipping merchants whose 
vessels trade<l regularly and all the year round 
to and from certain Chinese ports, formed them- 
selves into a conference, and agreed to allow a 


rebate every six months of five per cent, on all 
freights to those merchants who shipped their 
goods exclusively on conference vessels, and 
issued a circular notice that any shipment of 
goods on a non-conferenee vessel would render 
the shipper liable to forfeit the rebate on all his 
shipments • in the conference vessels. The result 
was that the plaintiffs, part owners of non- 
conference vessels, trading to the same ports, 
had to ship goods at an unremunerative rate to 
counteract the loss of the rebate, and sustained 
damage, for which they sued. On an application 
for an interim injunction to restrain the issue of 
the circulars, and to restrain the defendants so 
acting as to prevent the plaintiffs shipping goods 
from those ports at a remunerative rate 
Held, that there being no evidence of danger of 
irreparable injury to the plaintiffs, and the cause 
of action being on the affidavits not free from 
doubt, the court ought not to grant an interim in- 
junction. Moqnl Steainshijj Co. v. McGregor^ 
54 L. J., Q. B.' 540 ; 15 Q. B. D. 476 ; 53 L. T, 
268 ; 15 Cox, C. C. 740 ; 5 Asp. M. C. 467 ; 49 
J, P. 646. 


Forfeiture of Lease— Equitable Belief.] — A 

mining company, admitting the forfeiture of 
their lease at law, sought relief in equity, on the 
ground of accidental stoppage of works, substi- 
tuted performance of certain covenants, and 
implied acquiescence on the part of the lessor’s 
agent. There appearing reasonable grounds for 
the exercise of equitable jurisdiction, an interim 
injunction was granted, the plaintiifs under- 
taking to abide by any order the court might 
make at tiie hearing, and to allow judgment 
to go at law. North Stafford Steel, Iron, and 
Coal Co. (^Btirsleni) v. Camoys {^Lord^^ 6 N. R. 
345. 


Plaintiff out of Jurisdiction.] — The court will 
grant an ad interim injunction on the applica- 
tion of a plaintiff out of its jurisdiction, notwith- 
standing he has hied no affidavit in support of 
his bill. IlamUtonY. Board,, 


Sale of Timber.] — Interim order granted on 
application of heir ex parte patenia to restrain 
heir ex parte matermt, who was in possession and 
had obtained administration, from selling timber. 
Anwgl V. Oioem, 1 W, R. 205. 


Obstruction of Lights.] — ^W^here plaintiff and 
defendant held adjoining pieces of land under a 
common landlord, and plaintiff had, with the 
licence of the landlord and without objection by 
the defendant, erected a manufactory, interim 
injunction granted to restrain defendant, pend- 
ing a trial at law, from so building as to obstruct 
plaintift”s lights. Crooli v. Wilsofi, 3 W. R» 
378. 


Nuisance— Reversioner.] — Whore the owner 
of houses, who lives at a distance from them, 
complains of nuisance to the inhabitants of the 
houses, the court will not grant an interim in- 
jimctiou unless there is evidence from the occu- 
piers. Cleave v. Mahaiiy, 9 W. R. 882. 


Temporary Nuisance.] — ^Where there is reason 
to believe that a nuisance is only temporary an 
interim injunction will not be granted. Ih. 


Letters of Credit— Restraining Dealing.]— 

Where marginal letters of credit had been used 
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for purposes different from that for which they 
had been issued, an interim injunction was 
granted to restrain transfer or payment. Malt- 
land T. ChaHeml Mercantile Banlt of India^ 12 
L. T. 372. 


air will not be granted unless there has been a 
substantial, material, or serious infringement of 
the right. Beadel v. Perry ^ 19 L. T. 760 ; 17 
W. E. 185. 


Granted on Terms.] — Where it is manifest 
from the pleadings that issues have been raised 
in a cause which must necessarily be discussed at 
the hearing, the court will grant an interim in- 
junction upon terms. Coleman v. West Hartle- 
pool By.i 3 li. T. 847. 


Stakeholder — Principal out of Jurisdiction.] — 

The court will grant an interim injunction to 
restrain a stakeholder from paying over a fund 
in medio to the principal 'possessing the legal 
Interest in it, although that principal is absent, 
and not amenable to its jnris&ction. Gladstone 
V. MusKrus Bey^ 1 N. E. 178 ; 32 L. J., Ch, 
155 ; 9 Jur. (n'.S.) 71 ; 7 L. T. 477 ; 11 W. E. 
180. 


8. Mandatory Injunctions. 


General Rules.]— There is no real distinction 
between the conditions under which the court 
grants mandatory and those under which it 
grants other injunctions. Smith v. Smith, 44 
L. J., Ch. 630 ; L. E. 20 Eq. 500 ; 32 L. T. 787 ; 
23W.E.771. 

When the court is satisfied that a wrong has 
been wilfully done, and that there has been no 
delay or acquiescence on the part of the plaintiff, 
an injunction will be granted as readily in a 
mandatoiy form as in any other. Ik 

All injunctions should be issued with care and 
caution,' and it is a mistake to suppose that extra 
care and caution are required where the form of 
the injunction is mandatory. J Ik 

I’lie power to grant mandatory injunctions is 
one which ought to he exercised with the greatest 
possible caution. Isenherg v. Bast India House 
mate Co., 3 De G. J. k S. 263 ; 3 N.E. 345 ; 33 
L. J., Ch. 392 ; 10 Jur. (N.S.) 221 ; 9 L. T. 625 ; 
12 W.E. 450. 

The rule in Jessel v. Chaplin (2 Jur. (n.S.) 
931 ; 4 W. E. 610) foEowed as to the form in 
wliicli a mandatory injunction should be granted 
where a building is ordered to be removed. 
Smith V. Smith, ubi supra. 

Ill granting a mandatory injunction where 
tliere is no proof of substantial damage, the 
court will consider whether the defendants insist 
on their right to carry on the works objected to ; 
tliat is, whether they insist not only on main- 
taining the wrong which they have committed, 
but on a right to do an increasing wrong in the 
future. Aft.- Gen. v. Avion Local Board, 52 L. J., 
Ch. 108 ; 22 Ch. D. 231 ; 47 L. T. 510 ; 31 W. E. 
153. 

Semble, the court has jurisdiction to grant a 
rnandatory injunction on interlocutory applica- 
tions as well as at the hearing, Bonner v. G. 
If. By., 24 Ch. D. 10 ; 48 L. T. 623 — per Fry, 
Xi.J. 

Not granted unless the defendants have done 
an act which has caused injury, and given a 
right of action, to a private individual — per 
Brett, L.J. Glossop v. Heston Local Board, 49 
L. J., Ch, 89 ; 12 Ch. D. at p. 121 ; 40 L. T. 
736 ; 28 W. E. Ill ; 44 J. P. 36-0. A. 


Discretion.] — The court as to granting or re- 
fusing to grant a mandatory injunction, will 
consider how far if granted it would affect the 
defendant. But in the first place, the court must 
consider the plaintiff’s position, whose rights have 
been interfered with, and is bound to protect his 
rights unless by so doing it should inflict such a 
hardship, upon the defendant as would amount 
to injustice. Myers v. Catter.wn, 59 L. J., Ch. 
315 ; 43 Ch. D.*470 ; 62 L. T. 205 ; 38 W. E. 
488. 

The assistance afforded by the court of 
chancery by way of mandatory and prohibitory 
injunction in aid of specific performance is a 
jurisdiction the exercise of which is eminently 
discretionary, and ought to be guided and 
measured by what substantial justice requires as 
between the parties. Loio v. Innes, 4 De G. J. 
&S. 286. 

Liberty should not be given to a plaintiff, in a 
suit for a mandatory and prohibitory injunction 
in aid of specific performance of a building 
agreement, to apply to the court in the event of 
the defendant’s erecting any wall or building 
which should prevent free access of light and 
air. Either the application for such liberty is 
premature, in which case the liberty ought not 
to be given ; or, if reason for the application 
afterwards arises, it must be the subject of 
independent proceedings. Ih. 

Where serious injury will be inflicted upon 
property which is the subject of an action unless 
the defendant continues to act in a particular 
manner, which he can do with comparatively 
little trouble and risk, but which the plaintiff 
cannot do at all, as where a colliery will be 
drowned unless the person in possession under an 
agreement for a lease continues to pump, the 
interim preservation of the property will be 
secured by the issue of a mandatory injunction, 
restraining the defendant from ceasing to act 
in that particular manner — e.g. to pump out 
the colliery. Strelley v. Pearson, 49 L. J., Ch. 
406 ; 15 Ch. D. 113 ; 43 L. T. 155 ; 28 WL E. 
752. 

Upon a motion for an interlocutory injunction 
to restrain an interference with light and air, 
the defendant gave an undertaking to pull down 
any building thereafter erected or proceeded 
with, and to abide by any order as to damages ; 
whereupon the court made no order upon the 
motion. The defendant subsequently completed 
his buildings. At the trial of the action, w^hen a 
mandatory injunction was asked for, it was 
proved that the defendant’s buildings obstructed 
the plaintiff’s ancient lights Held, that it was 
a proper case for the court to grant a mandatory 
injunction, and not to award damages in lien 
thereof, under the discretion given by Lord 
Cairns’ Act. Greenioood v. Hornsey, 55 L. J., 
Ch. 917 ; 33 Ch. D.471 ; 55 L. T. 135 ; 35 W. E. 
163. 


- Light and Air— Material Damage.]— -A man- 
datory injunction to preserve a right to light and 


Injury complete before Writ issued.]— The 

fact that a building which obsti’ucts ancient 
lights has been completed before writ issued, will 
not prevent the granting of a mandatory injunc- 
tion for its removal. The material point for 
consideration is the state of the new building 
when the plaintiff first complains. Lawrence y. 


imm 
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Horton, 59 


J., Oh. 440; 62 L. T. 749 ; 


Serious Injury.]— Tlie court will grant a man^ 


W. R. 555 ; Goodson v. Richardson^ 43 L. J., datory injunction only in cases of extreme and 
Oh. 790 ; If. R. 9 Ch. 221 ; 30 L. T. 142 ; 22 serious injury. Spaiding v. Qlarson^ 17 W. R, 
W. R. 337 ; Smith v. Smith, ante, col. 1559, 518. 

Injunction against stopping lights until trial 

of the right, which was directed on the motion : Nuisance and Contract.] — The principles of 
court will never, on motion, naake an adverse the court as to granting mandatory injunctions 
order to undo what has been done. Ryder v, considered, with reference to the difference be- 
Benthwm, 1 Ves. 543. tween cases of nuisance and cases of contract, 

A defendant having, after express notice, and to a suit being by an individual or by the 
erected a porch in breach of a covenant entered attorney -general. Att.-Gen. Mid-Kent Ry. 
into by him, was upon interlocutory motion awri ^9. .By., L. R. 3 Ch. 100. 

ordered to remove the erection, although the 

same had been completed before the filing of the Delay and Acq.uieseeiice.] — ^A mandatory in- 
bill. Morris v. Grant, W. R. 55. junction ought not to be granted to compel the 

The court will in some cases, by an injunction pulling down of a building, which had been 
in a negative form, compel parties who have allowed to remain for five years without corn- 
begun to take away the rights of others to restore plaint. Gashin v. Balls, 13 Ch. D. 324 ; 28 W. 
them in some measure before the hearing of the R. 552 — C. A. 

cause. Spencer Y. London and Birmingham Ry., If a plaintiff is guilty of no acguiescence or 
8 Sim. 193 ; 7 L. J., Ch. 281. * delay, he will be entitled to a mandatory in- 

A plaintiff having upon the trial of an action junction, though the works complained of may 
established his title to a right of way, which the have been completed before the filing of the 
defendant, with full notice of his claim, had bill. Goodson v. Rlohardson, 43 L. J., Ch. 790 ; 
obstructed by building over it a solid and ex- L. R. 9 Ch. 221 ; 30 L. T. 142 ; 22 W. R. 337. S. 
pensive structure : — Held, that he was entitled F., Smith v. S?nith, ante, col. 1559. Holmes v, 
to a mandatory injunction, compelling the defen- Upton, L. R. 9 Ch. 214, n. 
dant to remove such obstruction, even though 

the defendant offered him a substituted right of I Water-Pipes laid in Soil of Highway.] — When 
way. Krehl v. JBurrtdl, 47 L. J., Ch. 353 ; 7 Ch. | water-pipes had, without the consent of the 
D. 551 ; 38 L. T. 407. S. C. in C. A., 48 L. J., | owner of the soil, been laid in the soil of a 
Ch. 252 ; 11 Ch. D. 146 ; 40 L. T. 637 ; 27 W. R. highway, an injunction to restrain the continu- 
805. ance of the pipes was granted ; the owner of 

the soil not being left to his remedy at law, and 
Erection of Buildings after Notice— Attempt not being required to establish his right at law. 
to Anticipate Injunction.]— The defendant in v. if/c/wfrdswq 43 L. J., Ch. 790 ; L. R. 

an action to restrain him from building so as to 9 Ch. 221 ; 30 L. T. 142 ; 22 W. R. 337. 
darken the plaintiff’s lights, upon receiving The facts that the soil under the highway was 
notice of motion for injunction, put on a number of no value to the owner, and that his motive 
of extra men, and by working night and day ran for applying to the court was not connected 
up his wall to a height of nearly forty feet with the enjoyment of his land, held not to be 
before receiving notice that an ex parte interim reasons against the granting of the injunction, 
injunction had been granted. It appeared to be Ib. 
a question of some nicety whether the lights 

were ancient lights : — Held, that, as the defen- Running Stream — Riparian Owners — Obstrnc- 
dant had endeavoured to anticipate the action tion.] — Where the defendant, one of the riparian 
of the court by hurrying on his building, what owners of a running stream, has obstructed the 
he had erected ought to be at once pulled down, fiow of water, but on the evidence it seems pro- 
without regard to the ultimate result of the bable that the water received by the plaintiff, 
action. Lamed v. Fergmon, [1891] 2 Ch. 27 ; 39 the other riparian owner, will not be siibstan- 
W. R. 599 — 0. A. tially diminished in quantity or quality, the 

court will not grant a mandatory injunction. 
Evading Service of Writ — Continuance of EdlestonY, Crossley,\%\AU\:.\o, 

Building Operations.] — Interlocutory manda- 
tory injunction granted to pull down buildings Injunction Refused till after Answer.! — In- 
erected by the defendant after the issue of a junction granted from further digging a “ditch, 
writ in an action for an injunction of which the but court will not order it to be" tilled up till 
defendant had notice, though he succeeded in after answer. Anon., 1 Yes. J. 140. 
evading service of the writ, Lani el Ferguson, 

supra, followed. Von Joel y. Hornsey, QoJj. Mandatory Injunction to undo what was 
Ch. 102 ; [1895] 2 Ch. 774 ; 73 L. T, 372 — done Refused, but future Acts Restrained.] — A 
C. A. railway company had become owners of a canal 

by purchase, and they were bound, by several 
Serious Damage — Injury Complete - Ease- statutes, to keep it open and navigable. The 
ments.]— Relief by way of mandatory injunction plaintiff* was the owner of a mill abutting upon 
is confined to cases of probability of extreme a sort of l>ay in the canal, which he alleged 
or A’-ery serious damage. But the court has no forme<l part of the canal itself. This fact was 
general rule against granting such relief where denied by the defendants, who built a wall across 
the damage has been completed before the filing the bay, so as to make the canal of the same 
of the bill. There is no difference in this re- width there as in other parts. The ]»iaintiff tiled 
spect between, injury to easements and to other his bill for an injunction to make the defendants 
rights. Every case must depend upon its own undo Avhat had been done, and to prevent them 
circumstances. Pritchard, 35 L. J., doing more: — Held, that the court could not 

Ch. 223 ; L. R. 1 Ch. 244 ; 13 L. t. 545 ; 14 make thei defendants undo anything done, but 
W. R. 212. that the plaintiff Avas entitled to an injunction 
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to restrain them from proceeding to do more, on 
the plaintitS undertaking to bring an action at 
law to try the disputed right. Bradbury y. 
ManeJiedm^ Sheffiell, and Lmcolnsliire By-, lo 


Jur. 1167. j. 1 -xi XT 

Where a building which interfered with the 
plaintiffs right to light and aiis or any other 
easement, had been actually completed before bill 
filed, the court of chancery would not, in the 
absence of fraud, grant either a mandatory in- 
iunction or damages under 21 & 22 yict. c. 
but would leave the plaintifi to his remedy 
at law But if any part was unfinished when 
the biil was filed the court had jurisdiction, 
and would grant an injunction as to that part, 
and an inquiry as to damages as to the finishecl 
part. Laiorenee y. Audvn, 11 Jur. (N.S.j o/o; 
13W. R. 981. 


To Evicted Tenant to Remove Timber.]— In- 
junction granted ordering defendant to remove 
loss of timber left by him on premises of which 
he had agreed to give up possession at the end 
of his lea^, and from which he was evicted by a 
writ of possession, (rumness v. Bitzskmms, 13 
L. R. Ir. 71. 

Restoration of Eence wrongfully broken down 
—Uneducated Defendant— Form of Order.]— In 

an action to restrain a defendant from permitting 
certain fences to remain broken down and re- 
moved, the court ordered the defendant, who was 
ill an humble position in life, to restore and replace 
the fences which he had broken down and re- 
moved, instead of making a negative order re- 
straining him from permitting the fences to 
remain 'broken down and removed. Bldwell v, 
, Holden^ 63 L. T. 104. 


Works Completed.]— Quaere, whether anianda- 
torv iniunction will ‘be granted ordering the re- 
rnoVal ‘of works already completed. 

Co. V. Corbett, 2 Dr. & Sm. 2oi) ; 12 L. T. 16.) , 
W. R. 1056. 


Not asked for.]— Semble. per Turner, L.J., 
where a merely preventive remedy is sought 
a mandatory injunction will not be granted. 
Ik 


Obstructing Flues— Interlocutory Motion.]— 

Plaiiitifi had for years used flues for the passage 
of smoke ; defendant,! who alleged himself to he 
part owner, disputing his right to do so. Defen- 
dant having placed tiles on the chimney pots to 
obstruct the passage of the smoke, mandatory in- 
junction granted, on interlocutory application, to 
compel defendant to remove the tiles. Hervey 
V. Smith, 1 Kay J. 389. 


letters Addressed to Agent at Principals 
Office— Compelling Agent to rescind Order to 
Post-Office. 1—B. w.as employed to manage one 
of L.’s lirahch offices for the sale of nmchines, 
and resided on the |)remises. He was dismissed 
by L., and on leaving gave the postmaster direc- 
tions to forward to his private residence all letteis 
atidressed to him at L.’s branch ofiice. He 
admitted that among the letters so forwarded to 
him were two which related to L. s business, and 
thot he did not hand them to L,, but returned 
them to the senders. L. brought an action to 
restrain B. from giving notice to the post-office 
to forward to B.’s residence letters addressed to 
him at L.’s ofiice, and also asking that he might 
be ordered to withdraw the notice already given 
to the post-office Held, that the defendant 
had no right to give a notice to the post-office, 
the efiect of which would be to hand over to him 
letters of which it was probable that the greater j 
])art relatetl only to L.’s business ; and that the 
case was one in which a mandatory injunction 
comi'.eliiijg the ^lefendant to withdraw his notice 
could properly be made, the plaintiff being put 
under an undertaking only to open the letters at 
certain specified times, with liberty for the 
defendant to be present at the opening. Her- 
munn Lorn/ v. Bean, 53 L. J., Cli. 1128 ; 26 Ch. 
1). 306 : 51 L. T. 442 ; 32 W. R. 994 ; 48 J. P., 
708 — C. A. 

Rnildingin Breach of Covenant— Pulling down 
Building — Material Damage,] — "When houses 
were set out in a regular plan and each purchaser 
of a house covenanted with the former owners 
of the whole not to erect any building in advance 
of the general line of frontage: — Held, that a 
purchaser of one of such houses to whom the 
teiefit of siicii covenants were assigned, was en- 
titled t(j a mandatory injunction to compel the 
purchaser of another house to pull down a bay 
window built in breach of such covenant, even 
without showing material damage, 
iLm^d’) V. Jolmmn, 45 L. J., Ch. 404 ; 1 Ch. D. 
673 ; 24 W. R, 481. 


Farming Covenant.]— The court will not grant 
ii mandatory injunction to compel a farmer to 
farm in accordance with his covenant, ifw.?- 
yrare v. Horner, 31 L. T. 632 ; 23 W. R. 125, 

Interlocutory Application — Landlord and 
Tenant — Breach of Covenant,] — The court will, 
upon an interlocutory application, when no sub- 
stantial question remains to be tried, grant a 
mandatory injunction to rebuild a staircase 
where rooms, together with the use of the stair- 
case, have been demised to the plaintiff, and the 
lessor has pulled down the staircase. Alljwrt v. 
Seeuritif Ok, 64 L. J., Ch. 491 ; IS R. 420 ; 72 
L. T. 533. 

Mining Lease — Compelling Lessee to continue 
Working.] Semble, the lessee would be relieved 
from the expense of working an unprofitable 
mine, on paying the lessor for all the coal under 
the land. Bid g way v. Sneyd, 1 Kay, 627. 

Discontinuing Business.] — The court has no 
jurisdiction to restrain a party from discontinuing 
the business of an inn ; but it may restrain him 
from doing acts which would make it impossible 
for him or any other person to carry it on. 
Iloogjer v. Brodertclt, 9 L. J., Ch. 321. 

Mining Tenant.] — Tenant of a mine restrained, 
on motion, from permitting a communication 
with an adjoining mine to continue open, and 
water to flow through, the intention being to 
compel the defendant to close the communica- 
tion. Hexhorough QEarl) v. Bower, 7 Beav. 
127. 

Against Railway Company.] — Mandatory in- 
junction in efiect compelling railway company 
to pull down certain walls, built for the purpose 
of preveiiting another railway company from 
crossing their line. Great North of England, 
Ji'a. Junction By» v. Clarence By., 1 Coll. C. C. 
507. 
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9. Judicature Act, 1873 (3'6 &: 37 Vigt. c. 66), 
Effect of s. 25, sub-s. 8 of. 

The extensive jurisdiction of granting injunc- 
tions originally given to the common law courts 
by the C. L. ?. Act, 1854, ss. 79, 81 and 82, is 
now vested, by virtue of the Judicature Act, 
1873, in the high court of justice. All acts, 
therefore, which a common law court, or a court 
of equity only, could formerly restrain by injunc- 
tion, can now be restrained by the high court. 
JBeddow v. Beddoio^ 47 L. J., Cli. 588 ; 9 Ch. D. 
89 ; 26 W. E. 570. 

The jurisdiction of granting injunctions thus 
vested in the high court is practically unlimited, 
andean be' exercised by any judge of the high 
court in any case in which it is right or just to 
do so, having regard to settled legal reasons or 
principles. /A 

Section 25, sub-s. S, of the Judicature Act, 
1873, does not alter the former practice as to 
injunctions, but is only intended to do away 
with certain technical objections. Fletcher v. 
JRodgers^ 27 W. E. 97. 

The principles on which the court acts in 
granting injunctions are not extended by the 
provisions of the Judicature xAct, which enable 
the court to grant injunctions where it is “ just 
or convenient,” which must be read “just as well 
as convenient.” Baij v. 48 L. J., Ch. 

173 ; 10 Ch. D. 294 : 39 L. T. *553 ; 27 W. E. 
217. 

The words “ just or convenient,” in s. 25 of 
the Judicature Act, 1873, do not mean that the 
court is to grant an injunction simply because 
the court think it convenient ; they mean that 
the court should grant an injunction for the 
protection of rights or for the prevention of 
injury according to legal principles ; but the 
moment you find there is a legal principle, that 
a man is about to suffer a serious injury, and 
that there is no pretence for inflicting that 
injury upon him, it appears that the court 
ought to interfere. Though it has been said 
that, as a general rule, the court only inter- 
feres where there is some question as to property, 

. it would seem that the interference of the court 
is not absolutely confined to that now ; there 
may be cases in which the court would interfere 
even where personal status is the only thing in 
question. Aslatt v. SiHitJiamgjtAm Corporation^ 
50 L. J., Ch. 31 ; 16 Ch. D. 148 ; 43 L. T. 464 ; 
29 W. E. 117. 

The J udicature Act, 1873, s. 25, sub-s. 8, has 
not altered the principles on which the court 
acts in granting injunctions. Gasidn v. JBalU^ 
13 Ch. D. 324 ; 28 W. E. 552. 

The power of the court to grant injunc- 
tions has been enlarged by the Judicature Act, 
1873, s. 25, sub-s. 8. Thomas v. Williams^ 49 
L. J., Ch. 605 ; 14 Ch. D. 864 ; 43 L. T. 91 ; 
28 W. E. 983. But see Blcli v. Broolis^ 15 
Ch. D. 25. 

A suit was commenced in September, 1875, for 
rescinding an agreement and for an injunction 
to restrain a common law action. Upon the 
plaintifi moving for an injunction the defen- 
dant entered into an undertaking. The motion 
was renewed on the 11th of November, 1875, and 
it was ordered to stand over till the cause came 
on for trial, the undertaking by the defendant 
being continued. On the causes coming on for 
trial, the court, having regard to the provisions 
of the Judicature Act, 1873, s. 24, sub-s. 5, 
directed the cause to stand over until the action 


in the. common law division was decided. 
Edioards v. Fbhle, 24 W. E. 390. 

The powers of the court in granting an in- 
junction, either at the hearing or upon an 
interlocutory application, have been extended 
by s. 28, sub-s. 8, of the Judicature (Ireland) 
Act; and the only limit to the jurisdiction is 
that the court must be satisfied that it is just 
and convenient that the order should be made. 
The court has now jurisdiction to grant an 
injunction to give effect to a legal right. Cork 
Coiporatkm v. Boomy^ 7 L. E., Ir. 191. 

Equitable Befence.]— An action on a promis- 
sory note was commenced in the court of queen’s 
bench before the Judicature Acts came into 
operation. After those acts came into operation 
the defendant issued a writ in the chancery 
division claiming specific performance of a parol 
agreement for value not to sue, and that the 
court should direct a stay of proceedings in the 
action. Upon motion accordingly in the chancery 
division for a staj" of proceedings : — Held, that 
the court was in effect asked to grant an in- 
junction or prohibition, which the court had no 
power to do, and that the alleged agreement 
was matter for defence, and ought to be pleaded, 
and gave no ground for a stay of proceedings. 
Garlmtt v. Fawcus^ 45 L. J., Ch. 133 : 1 Ch. D. 
155 ; 33 L. T. 617 ; 24 W. Ik 89. 

Lord Cairns’ Act.] — Lord Cairns’ Act (21 & 
22 Viet., c. 27) remained in force notwithstand- 
ing the passing of the Judicature Acts. Fritz v. 
liolmm. 49 L. J., Ch. 321 ; 14 Ch. B. 542 ; 42 
L. T. 225 ; 28 W. E. 459. 

Effect of Eepeal.] — Though Lord Cairns’ 

Act has been repealed since the passing of the 
Judicature Acts by 46 &: 47 Viet. c. 49, s. 3, the 
repeal does not affect the powers of the court, 
inasmuch as the Judicature Acts re-enacted those 
powers, and consequently Lord Cairns’ Act 
became obsolete. Chapma/i v. Auckland Giiio/i, 
58 L. J.. Q. B. 504 ; 23 Q. B. D. 294 ; 61 L. T. 
446 ; 53 J. P. 820— C. xV 

Jurisdiction — Quo Warranto — School Board 
Election.] — The court has jurisdiction under the 
Judicature Act, 1873, s. 25, sub-s. 8, to restrain 
by injunction a school board from declaring a 
member in default and proceeding to the election 
of a new member. Bkdtardson v. Methleij 
School Boards 62 L. J., Ch. 943 ; [1893] 3 Oil. 
510 ; 3 E. 701 ; 69 L. T. 308 ; 42 W. E. 27. 


10. Damages. 
a. Action for. 

Amendment— Claim for Injunction.] — Where 
an action is framed as an action for damages, 
it is not convenient to turn it into an action for 
injunction by giving leave to amend. Mai seif v. 
Brotherhood, L. J., Ch. 233 ; 19 Ch. D. 386 ; 
45 L. T. 640 ; 30 W. E. 279— C. A. 

Damages and Injunction.] — Damages and in- 
junction are two different forms of remedy 
against the same wrong; and the facts which 
must be proved to entitle a plaintiff to the first 
of these remedies must equally be proved to 
entitle him to the second. Witte v, Mellin, (J4 
L. J., Ch. 308 ; [1895] A. C. 154 ; 11 E. 141 : 
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73 L. T. 334 ; 43 W. K. 353 ; 59 J. P. 628— thereby is still in force — Per Baggallay, L.J. 
H. L. (B.) 

Lord Cairns’ Act— Jurisdiction.] — Lord Cairns' 
b. In Lieu of Injunction. Act did not confer upon the court of chancery 

any jurisdiction to award damages in a case 
Jurisdiction to Grant.]— The court will not ^yhere no wrongful act had been committed by 
enter into the question of damages when the person against whom an injqnction was . 
case is one which could be more efEectuallj^ dis- sought. Therefore, where an action is brought 
posed of at law ; Lord Cairns’ Act only gives injunction in respect of ' a threatened 

the court of chancery jurisdiction to give injury, and no actual wrong has been committed 

damages in a case where a bill is properly filed, ^he defendant, the court has no jurisdiction 

and 25 & 26 Viet. c. 42 does not make it com- give damages in substitution for such injunc- 
pulsory on the court so to do. Swame v.^.K BreyfmY, Peruvian Guano 0>., 43 Ch. 

My., 4 Be G. J. & S. 211 ; 3 N. R. 399 ; 33 L. J., 315 . l. T. 518 ; 6 Asp. M. C. 492-0. A. 

Ch. 399 ; 10 Jiir. (N.S.) 191 ; 9 L. T. 745 ; 12 

W, R. 391. ... Damage after Action brought]— Where there 

On a bid for an injunction, the court refused |g jurisdiction to grant an injunction, damages 
the injunction and directed an inquiry as to given in lieu, for injury which has 

damages. Wedmore v. Bristol Corporation^ 1 occurred since the commencement of the action. 
N. R. 120, 187 ; 7 L. T. 459 ; 11 W. R. 136.- ' Ti^rioleh and Birmmgliam Canal v. Burnian^ 
The court may entertain a question of damages gg 
when the damage appears substantial, though an 

injunction is refused. Johnson v. Wyatt, WhereNoticeof Action for Damages is required 
N, R. 270 ; 33 L. J., Ch. 394 ; 9 Jur. (N.s.) 1333 ; ]jy statute.] — The plaintiffs brought an action for 
9 L. T. 018 ; 12 W. R. 234. ^ _ an injunction to restrain the continuance of a 

A bill praye«l for an injunction against the in- nuisance arising from certain sewage works of 
fringement of his patent by the defendant, for an defendants, who were acting as the rural 
account of profits, and for damages. ^ After the sanitary authority, and for damages. The 
filing of the bill, but before the hearing of the ciefence, so far as material, was that a month’s 
cause, the patent expired. The infringement notice of action had not been given as required 
being proved, the court held that its jurisdiction i^y section 264 of the Public Health Act, 1875. 
related back to the time of the filing of the bill, judge, who tried the action wdthout a jury, 
and awarded damages under 21 & 22 Viet, c* 27. refused to grant an injunction, considering that 
I)aTeng)ort v. Mylands, 35 L. J., Ch. 204 ; L. R. 1 circumstances at the time of the trial 'were 
’■^^2. such that an injunction was not then necessary 

for the plaintiffs’ protection, but awarded the 
lajuuction or Damages — Principles on which plaintiffs 25Z. damages : — Held, that, as the action 
Courts act.] — The principles upon 'which the was substantially and bonil fide brought for an 
courts act in deciding whether or not to award injunction, and as the damages were given in 
damages in lieu of an injunction under Lord substitution for an injunction, notice of action 
Cairns’ Act, in cases of injury to property, are was not required under the statute. Chajimmi v. 
as follows. If the defendant, in the injury he is Aueldand (Mon, 58 L. J., Q. B. 504 ; 23 Q. B. D. 
inflicting, is doing an act which will render the 294 ; 61 L. T. 446 ; 53 J. P. 820 — C. A. 
property of the plaintiff' absolutely useless to 

him unless it is stopped, then, inasmuch as the Por Maliciously Inducing Breach of Contract.] 
only compensation 'which could be given to the — jn an action against a third person, who 
plaintiff' -^voiild be to compel the defendant maliciously induced another to break his con- 
absolutely to purchase the property, the court tract of exclusive personal service with an 
will not, in the exercise of the discretion given employer, in w^hich the employed was also a 
to it by the act, withhold an injunction. Where, defendant, but as against him the plaintiff 
liowever, the injury is less serious, and the court claimed only an injunction, and not damages, it 
considers that the property may still remain the was held that damages might, in the discretion 
pr(»perty of the plaintiff', and be still substan- of the court, be given under Lord Cairns’ Act 
tially as useful as it was before the defendant’s (21 & 22 Viet. c. 27), and that the jury, there- 
acts, and that the injury, therefore, is of such a fore, should be directed by the judge, in the 
nature as can be compensated by money without event of a verdict for the plaintiff, to find such 
taking aw’ay the property from the plaintiff, the damages as should be aw’arded ; first, if the 
court has and will exercise a discretion to awmrd court should think it a proper case both for in- 
damages 111 } dace of an injuncti^ IloUand j. junction and damages; and secondly, if the 
T i\r B ^ coui't should think it a proper case for damages 

L. i. i)ifo ; 31 W. R, ; 4J J. 1. 7, only, and not for an injunction. Bowen v. Hall, 

50 L. J., Q. B. 305 ; 6 Q. B. D. 333 ; 44 L. T, 

Lord Cairns’ Act— Repeal.]— The court 75 ; 29 W. R. 367 ; 45 J. P. 373— C. A. 

has power uiuler Lord Cairns’ Act to refuse an 

injunction, although no case is established for Plaintiff Entitled to Perpetual Injunction.] — 

granting damages in sulistitution for the iiijunc- Where a plaintiff has established his right to 
tion, and in such a case may dismiss an action a perpetual injunction against the defendant the 
to enforce a covenant with costs. Sayers v. court has no powder under Lord Cairns’ Act to 
(hllifer, L. J., Ch. 770 ; 24 Oh, D. 180 ; 48 oblige him against his will to accept damages in 
L. T. 939 ; 32 W. R, 2UU : 47 J. P. 741. lieu of the injunction. Arehl v. Burrell, 48 

Although Lord Cairns’ Act (21 & 22 Viet. c. 1^. J., Cli. 252 ; 11 Ch. D. 146 ; 40 L. T. 637 ; 
27) is repealed by the Statute Law Revision and 27 W. R. 805— C. A. 

Civil I’rocedure Act, 1883 (46 & 47 Viet. c. 49), 

s. 3, uiuler section 5 the jurisdiction conferred For Injury Already Completed.]— Where a 
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■building whiek* imter'fered with the plaintiffs 
dght to light and air, or any other easement, 
had been actually completed before bill filed, the 
oourt of chancery would not, in the absence of 
fraud, grant either a mandatory injunction or 
’ damages under 21 & 22 Viet. c. 27, but left the 
plaintiii to his remedy at law. But if any part 
was unfinished when the bill was filed the court 
Siad jurisdiction, and would grant an injunction 
as to that part, and an inquiry as to damages 
as to the finished part. Lawrenee v. Audin, 

■ 11 Jur. (ur.s.) 576 ; 13 W. E. 981. See also 
lllntUey v. Emery ^ 35 L. J., Ch. 6 ; L. K. 1 
Eq. 52 - 11 Jur. (V.S.) 874 ; 13 L. T. 272; 14 

W. E. 25. . , . 

Where the injury has been completed- before 
bill filed, and plaintiff has in the first instance 
asked for damages, the court will not, even if the 
injury is substantial, grant a mandatory in- 
junction, but will direct an inquiry as to 
damages. v. Clai% 18 L. T. 

.343 ; 16 W. E. 569— L.JJ. 

Where damages are claimed in substitution 
for an injunction to restrain a wrongful act 
.commenced before the issue of the writ, and 
•continued afterwards, if the wrongful act has 
■come to an end before the trial, the court has 
jurisdiction, under s. 3 of Lord Cairns’ Act 
(21 & 22 Viet, c, 27) to assess the whole of the 
damages accrued Bavenixrrt v. Rylands (35 
L. J,, Ch. 204 ; L. E. 1 Eq. 302) followed. 
J^ritz V. Ilohson, 49 L. J., Ch. 321 ; 14 Ch. D. 
542 ; 42 L. T. 225 ; 28 W, E. 459. 

Acquiescence.] — The court will, in a case 
where the legal right is alone in question, 
^ coupled with facts which amount to a qualified 
consent and acquiescence, award damages in- 
■stead of granting an injunction to restrain pro- 
ceedings by a railway company with works 
■which have done and might do further damage 
to a neighbouring landowner. Loelmood v. 

X. d A" TV. By., 19 L. T. 68. 

Where, therefore, a railway company had 
trespassed on the plaintiff’s land by removing 
Ills boundary wall, and was proceeding to build 
another wall, partly on his and partly on their 
own land, the court directed an inquiry in 
chambers to assess the arnoimt of damage done, 
having previously refused an application for an 
injunction to restrain the re-building of the 
wall. Id. 

Breach of Covenant.] — Land was sold, subject 
to a covenant entered into with a neighbouring 
lantlowner, that no buildings, except dwelling- 
houses,” to front a certain road, sliould be built 
thereon. The purchaser threw the land into his 
garden, and enclosed it, by erecting thereon, 
■along the side of the road, a wall, 8 ft. 6 in. 
high, for the greater part, but carried up in one 
part to the height of 1 1 ft. 6 in., for the purpose 
of forming the back of vineries and a greenhouse. 
In a suit for an injunction, to restrain the wall 
from continuing : — Held, that no substantial in- 
jury being caused, the court awarde<l damages 
instead of granting an injunerion in respect of 
the breach. JJoicni v. Law, 39 L. J., Ch. 483 ; 
L. E. 9 Eq. 636 ; 22 L. T, 267 : 18 W. E. 640. 

Discretion of Court.] — Where a plaintifi: in 
other respects fails in e<piity, the court has not, 
-under 25 k 26 Viet. c. 42, any jurisdiction, and 
has, under 21 & 22 Viet. c. 27, a discretion to 
refuse to entertain the question of damages. 
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Durell V. Pritchard, 35 L. J., Ch. 223 ; L. E. 
1 Ch. 244; 12 Jur. (N.S.) 16; 13 L. T. 645 ; 
14 W. R. 212. 

Under 21 & 22 Viet. c. 27, it is discretionary 
with the court whether it will award damages 
or leave the plaintiff to obtain them at law, Ih. 

Under 25 & 26 Viet. c. 42, where a plaintiff 
has at the time of, filing his bill no ground for 
equitable relief, the suit is improperly brought 
into equity, within the meaning of the act, and 
the court will leave the question of damages to a 
court of law. Ih. 

Contemporaneous Suit for Injunction and 
Action for Damages.] — A. filed a bill in equity 
against B. for the cancellation of bills of ex- 
change, drawn by B., and accepted by A. m 
part performance of a contract, of which B. 
failed to perform his part, and for an injunction 
to restrain B. from parting with or suing on the 
bills ; and, pending the suit, A. commenced 
an action against B. for damages for breach of 
the contract : — Held, that the suit and action 
were not for the same matter, and an order to 
elect obtained by B. was discharged. Anglo- 
Damibkm Co. v. Bogersun, 36 L. J., Ch. 667 ; 

L. E.4 Eq. 3 ; 16 L. t. 262 ; 15 W. E. 729. 

Where Specific Performance Impossible.] — 

Although relief by award of damages, under 21 
& 22 Viet. c. 27, is in the nature of consequential 
relief, yet the court has jurisdiction to grant it, 
notwithstanding that it may not be in a posi- 
tion at the hearing to grant an injunction or 
a specific performance on which the right to 
damages depends. Cory v. Thames Ironivorhs 
and Shiphiiilding Co., 8 L. T. 237; 11 W. E. 
589. 

Damages Awarded though not Prayed.] — 

Cotton v. Wyld, 32 Beav. 266. 

Lord Cairns’ Act.] — The 2Lck 22 Viet. c. 27, 
does not diminish the rights of suitors ; there- 
fore, a plaintiff* in equity, who would before the 
act have been allowed at the same time to sue 
the defendant at law for damages, may still do 
so, although he might, under the act, pray for 
and obtain damages in the suit, MHae v. X. B, 
.5* S. C. By., 37 L. J., Ch. 267 ; 18 L. T. 226. 

When, at the time of filing a bill, the plaintiffs 
were entitled to an injunction against a railwa,y 
company to restrain them from using their land, 
damages were awarded to them at the hearing, 
although no injunction was in fact obtained, nnd 
the plaintiffs’ interest in the land had meanwhile 
determined. Ih. 

Where other Belief Refused.] — A court of 
equity will not direct an inquiry as to damages 
where it refuses other relief. Martin v. Douglas, 

I 16 W. R. 268. 

Therefore, where D., when building a house, 

I inserted some tassels and bond timbers, to the 
j depth of a few inches, into the flank wall of 
I an adjoining house belonging to M., and rested 
! the lintel of a door upon a wall, not disputing 

M. ’s right to compensation for such user, an 
injunction or an inquiry as to damages was 
refused. Ih. 

Where lujunctiou cannot he Granted.]— A 

plaintiff cannot recover damages by a suit in 
equity, where it is practically impossible for him, 
at the time of filing his bill, to obtain an injimc- 

50 
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tion to restrain the wrong complained of . Betts 
V. 22 L. T. 841. 

A plaintiff filed a bill on the 8th January, 
1868, which prayed for an injunction to restrain 
the infringenient of a patent, and for damages. 
The patent expired on the 13th January, 1868 : 
Held, that, as it was practically impossible for 
him to obtain an injunction before the expiration 
of the patent, it uras not a fit case for the inter- 
ference of a court of equity. Ih. 

Inquiry as to Bamages.]— The power conferred 
by Lord Cairns’ Act, s. 5, on the court of chan- 
cery, of directing an inquiry as to damages, was 
not intended to be exercised concurrently with 
the ancient jurisdiction of the court for granting 
an inquiry as to profit*. Therefore a plaintiff 
cannot obtain an inquiry both as to damages and 
also as to profits. He must beqrut to his election 
between the two inquiries. Be Viti'e v. BeMs, 42 
L. J., Ch. 841 ; 21 W. B. 703. 

Injunction G-ranted where Damages in Lieu 
ashed for.] — In an action by mill-owners, 
riparian proprietors, to restrain the discharge of 
water contairiing acid into a stream, where the 
defendant asked that damages in lieu of an in- 
junction might be given, an injunction was 
granted. Pennington v. Brbmp Hall Coal 
a>., 46 L. J.,Ch.‘773; 5 Ch. D. 769; 37 L. T. 
149. 

In a claim by the plaintiffs, as riparian pro- 
prietors, and as having prescriptive right to use 
of water, for injunction and damages -.—Held, 
that there was evidence of actual damage, but 
that, even if there had been merely evidence of 
injury to the riparian and prescriptive rights of 
the liiintiffs, an injunction and not damages 
would still have been awarded. S. C,, 25 W. B. 
874,: 

Jurisdiction — Lord Cairns’ Act.] — The 
jurisdiction given by Lord Cairns' Act to the 
court of chancery to award damages in lieu of an 
injunction is not limited to cases where a man- 
datory injunction is claimed, but extends to all 
cases in which an injunction is sought to prevent 
a continuing nuisance. Per A. L. Sniith, L.J. ; 
If the injury to the plaintiff’s legal right (1) is 
small, (2) is capable of being estimated in money, 
(3) can ]3e adequately compensated by a small 
money payment, and (4) the case is one in which 
it would be oppressive to the defendants to grant 
an injunction, ckimages in lieu of an injunction 
may be awarded. But there may be cases in 
whicli, although these four requirements exist, 
the defendant by his conduct has disentitled 
himself from asking that damages may be 
assessed in substitution for an injunction. 
Shelf er v. City of London Electric Lighting Co,, 
64 L. J., Ch. 216 ; [1895] 1 Ch. 287 ; 12 B. 112 ; 
72 L. T. 34 ; 43 W. B.238— C. A. 

Discretion — Lord Cairns* Act — Ancient 
Lights — Obstruction.] —Where the plaintiff’s 
ancient lights have been obstructed to a sub- 
stantial extent by a new building, and will bo 
still further obstructed by the carrying out of 
tiie building scheme, the plaintiff primd facie is 
entitled to an injunction to restrain such further 
obstruction, the court having no discretion to 
award damages in lieu thereof. The court 
awarded damages in respect of the obstruction 
caused by the part of the building already erected. 
Dreyfus v. Pemman Guam Co. (43 Ch. D. 316) 
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and Holland -v. Worley (26 Ch. D. 578) dis- 
cussed. Martin v. Price, 63 L. J., Ch. 209 ; 
[1894] 1 Ch. 276 ; 7 B. 90 ; 70 L. T. 202 ; 42 
W. B. 262--C. A. 

Appeal against Award of Damages.] — A 

plaintiff, who bad obtained an injunction against 
a nuisance and an inquiry as to damages, ob- 
jected to the amount of damages awarded, and 
to the way in which they had been assessed : — 
Held, that it not having been shown that the 
court had acted on any wrong principle in 
arriving at the amount of damages, an appeal 
against the awmrd must be dismissed with costs. 
Ball V. Bay, 30 L. T. 1 ; 22 W. E. 283. 

Damages for Huisance, where Injunction 
Claimed.]— Injunction suit to restrain the de- 
fendants from causing a nuisance, by the working 
of their patent for making bricks and tiles under 
a covered area, to the plaintiff and her dw^elling- 
house. The bill prayed an injunction, but did 
not ask any inquiry as to damages. The plain- 
tiff at the hearing was willing to take damages 
instead of an injunction : — Held, that a nuisance 
was proved, and that the plaintiff was entitled 
to damages although she had not prayed for 
them by her bill. Crawford v. Hornsea Steam 
Brick and Tile Co., 45 L. J., Ch. 432 ; 34 L. T. 
923. 

Decree Indorsed on Title-deeds.] — memoran- 
dum of a decree, giving damages instead of an 
injunction in respect of a nuisance, directed to 
be indorsed on the plaintiff’s title-deed. Ih. ’ 

Damages, how Calculated.] — Damages in 
equity under Lord Cairns' Act, s. 2, for loss oc- 
casioned by pulling up a railway, will be com- 
puted upon a general view of the whole case and 
an estimate, and allow’ance will be made of such 
a sum as may be considered a recompense for the 
loss sustained. Parties who make a claim for 
damages in equity must by evidence establish 
the facts on which they base their claim. Mold 
V. Wheatcroft, 30 L. J., Ch. 598. 

c. Hndertakine: as to. 

General Eules.] — Semble, that it is almost 
universally the practice, on granting an inter- 
locutory injunction, to require an undertaking 
to be answerable in damages. Chap ell v. David- 
son, 8 De Gr. M. & Gr. 1. 

It is the settled practice of the court, upon ' 
granting an interlocutory injunction upon notice, 
to require the plaintiff to give an undertaking as 
to damages. Wakefield v. Buoeleugh (JDuke)^ 
11 Jur. (N.S.) 523; 12 L. T. 628; 13 W. B. 
856. 

Where the damage which may accrue to a 
defendant is of a vague and uncertain nature, 
the court, before granting an injunction, in re- 
spect of selling or dealing with a chattel, will 
require from the plaintiff seeking such injunc- 
tion an undertaking to make good any such 
damage. Adamson v. Wilson, 10 L. T. 24. 

An undertaking as to damages ought to be 
given by a plaintiff who obtains an interlocu- 
tory order for an injunction, not only when the 
order is made ex parte, but even when it is made 
upon hearing both sides. Teiqn Valley By. v. 
Southwood, 19 W. B. 690— L.jj. 

An interlocutory injunction ought to be made 
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upon an undertaking as to damages. Gmliam 
V. Camphdl^ 47 L. J., Cli. 593 ; 7 Ch. D. 490 ; 3S 
L. T. 195 ; 26 W. E. 336-- C. A. 

Since Lord Cairns’ Act, s. 2, empowering 
the coiu’t to award damages in cases in which 
it has jurisdiction to entertain an application for 
an injunction against the commission of any 
wu’ongful act, the court will be more strict than 
ever in requiring the plaintiff, as a condition 
previous to his obtaining an interim injunction 
against the infringement of a patent, to abide 
by any order it may make as to damages. Tiich 

V. Silver, 1 Johns. 218. 

May be sent by Post.] — The court permitted 
an undertaking as to damages, on an ex parte 
injunction obtained by a company, to be signed 
by an officer of the company on a separate piece 
of paper and transmitted to the registrar. Pacific 
Steam NuclgutUm Co. v. Glhls, 13 L. T. 431; 14 

W. E. 218. 

Injunction wrongly granted.] — Where a plain- 
tiff obtains an interlocutory injunction, upon 
giving an undertaking in damages, the defen- 
dant is entitled to the benefit of the undertak- 
ing even though it should afterwards be decided 
that the injunction was wrongly granted, owdng 
to the mistake of the court itself. Dictum of 
Jessel, M.R., in Smith v. Ihnj (21 Ch. D. 421), 
disapproved. Griffith v. Plahe. 53 L. J., Ch. 
965 ; 27 Ch. D. 474 ; 51 L. T. 274 ; 32 W. E. 833 
—0. A. 

Where an injunction is wrongly granted, an 
undertaking as to damages given by the plaintiff 
is equally enforceable whether the mistake was 
in point of law or in point of fact. In such a 
case the court has no discretion to refuse an 
inquiry as to damages unless the damages alleged 
\voukl be too remote if the defendant were suing 
in respect of them upon a breach of contract. 
Hunt V. Hunt, 54 L. J., Ch. 289. 

What Losses.] — An army surgeon, living 
apart from his wife, was under orders to sail 
for Egypt, and proposed to take some of his 
children with him. The wife obtained an in- 
junction to restrain him from so doing, the judge 
considering that he would be acting in contra- 
vention of the separation deed between them. 
The court of appeal took a different view of the 
effect of the separation deed, and dissolved the 
Injunction. The husband applied for an inquiry 
as to damages occasioned to him by the injunc- 
' tion, in enforcement of an undertaking as to 
damages given by the wife, alleging loss of free 
passages to Egypt for the children, loss of pay, 
and expenses caused by his stay in London : — 
Held, that the inquiry must be granted. J5. 

Where Plaintiff is a Married Woman.]— 

An undertaking as to damages, required from 
a married woman in respect of her separate 
estate. Holden v. Waterlow, 15 W. E. 319. 

An application was made on behalf of a mar- 
ried woman for an injunction restraining the 
Bank of England, until further order, from per- 
mitting the transfer of a sum of new three per 
cent, annuities, standing in the names of the 
executors of a testator, and to which the married 
woman claimed to be beneficially entitled. An 
injunction was granted for a fortnight on the 
usual undertaking of the married woman to be 
answerable in damages. The registrar refused 
to draw up the order on the sole undertaking of 


the married woman as to damages Held, that 
the sole undertaking of the married woman must 
be accepted. Prynne, In re, 53 L. T. 465. 

Where an interlocutory injunction is granted 
upon the application of a married woman, her 
sole undertaking as to damages is sufficient. Pihe 
V. Care, 62 L. J., Ch. 937; 68 L. T. 650. 

Action by Corporation.] — The court will not 
grant an injunction upon the application, ex 
parte, of a limited company, except upon the 
undertaking of some responsible person to be 
answerable in damages. Anglo-D.niuhian Co. 
Rogerwn, lU Jur. (n.S.) 87 ; 1 N. E. 185. 

Wiere a corporation obtains an interim injunc- 
tion, the court will, in a proper case, allow the 
usual undertaking in damages to be given by the- 
corporation itself, and not require the under- 
taking to be given by some responsible person 
on behalf of the corporation ; and the same rule 
applies where the plaintiff is a local board. 
Ead Molesey Local Board v. Lnmheth Water-- 
worhs Co., 62 L. J., Ch. 82 ; [1892] 3 Ch. 289; 
67 L. T. 493. 

Eestraining Sale of Shares — Dismissal of 
Action at Trial — Measure of Damages.] — The 

plaintiff, claiming certain shares as his property,,, 
obtained, on giving the usual undertaking as to 
damages, an interlocutory injunction restraining 
the shareholder and his mortgagees from parting 
with the shares. Before the trial, a summons by 
the mortgagees, asking that the shares might bo 
sold and the proceeds paid into court, was suc- 
cessfully opposed by the plaintiff and the share- 
holder. At the trial the action was dismissed : — 
Held, that, in ascertaining the amount of 
damages under the undertaking, all the facts 
must be considered, including the fluctuations of 
the market during the continuance of the 
injunction ; and that the amount payable by 
the plaintiff was not the difference between the 
price of the shares when the action was dis- 
missed and the highest price at which they had 
been quoted during that period ; but the differ- 
ence between the price when the injunction was. 
granted and the price when the summons asking 
for a sale was issued. Mansell v. British Linen 
Banh, 61 L. J., Ch, 696 ; [1892] 3 Ch. 159 ; 67 
L. T. 171. 

Patent Action — Threats.] — In an action for 
the alleged infringement of a patent an order 
was made restraining theplaiutiff until judgment 
In the action from threatening legal proceedings 
in respect of such infringement : — Held, that the 
order was in the nature of a final order, and 
therefore an undertaking as to damages ought 
not to be inserted. Fenner v. Wilmn, 62 L. J., 
Ch. 984 ; [1893] 2 Ch. 656 ; 3 E. 629 ; 68 L. T. 
748 ; 42 W. E. 57. 

Limited Company — Undertaking by ConnseL] 

— The ordinary undertaking as to damages where 
the plaintiff obtains an injunction on an ex parte 
motion is properly given by the plaintiff's counsel, 
although the plaintiff is a limited company. 
Manchester and Liverpool BanMng Co. v. Par- 
hinson, 60 L. X. 47. 

Enforcement — Delay.] — An application to en- 
force an undertaking to be answerable in 
damages on the granting of an injunction, ought 
, to be made within a reasonable time after it is 
1 ascertained that the injunction has been im- 

50—2 
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Iwf’iqfT 275 3 ” W ' ' Interest on Puroiase-moEey Given in Lieu of 

b44 , 49 L. T. 27o , 5- U . K. Inquiry.]— C. having, through D. his agent, 

.f mipi-wh... ™ «~LS,S.:,'ss?hL°Ji: 

obtaining an injunction against the use ^ a sh p p^ “olainat 0., D., and F. for specific perform- 
by an owner, an undertaking for .damages is action a ai , , . , ^ , Aq , 

IS 7 W K Tk S d, I John & H. 79 ; 30 G. giving the usual undertaking as to damages. 

pu'ia,. 7 T,,,. r»sS239- 3L T 121. Malins, V.-C., held that no contract had been 
L. J., Ch. 14o , 7 Jtir. (N,s.) . . anfAr^H into with G.. and dismissed the claim 


rl rh\4A'- 7iuT%B\ 2S‘>' 3L t‘i 21. Malins, V.-C., held that no contract had been 
L. J., Ch. 14o , 7 Jnr. (N.s.) . . entered into with G., and dismissed the claim 

Loss Dtd?hout1oSc?nsMer5 Ihe^lct^oAD! 

pr"ctrlf"^^^ liable, and refused to gfve any inquiry as to 

pim ent accetos oi J* , ,{ ^ damao-es. C. and D. appealed, on the ground 

NoTer4r?T87rild on the 27th of November that the dismissal ought to have been with costs, 
was continued until the trial or further order, and that an inquiry as to damages ought to hat e 
ttitXntifi -ivil- the usual undertaking as to been granted. G. presented a cross appaal asking 
dammms Onthe“l8th of Februarv, 1880, the for damages against C. and D. Ihe court of 
^lrt“of‘ appe.al discharged the order. On the appeal agreed with the vice-ohanoellor that 
llth of Nolenilier. 1880, a perpetual injunction there wms no contract betw een C. and G., but did 
L traccesrof air was granted ; but on the 21st not agree with hmi in his unfavourable mew of 
of June, the court of appeal dismissed the B.’s conduct: Held, that was entitled to 
action with costs. On the Kith of February, damages under the undertaking tor that unless 
1882 the defendant gave notice of motion for an under special circumstances, effect ought to be 
iMuirv arto damages, which was refused by given to such an undertaking when an injunction 
Sn V.-C. The onlv damage alleged was that turns out to have been wrong y granted ; but 
the defendant had agreed to let part of the pro- that m the possible 

nertv with the new buildings to a tenant, and damage was that C. had been delayed in receiving 
Was prevented from carrying this out by the the purchase-money, an inquiry would not be 
iniunctioii pireventing his building. It was not directed, but C. should receive fiom the plaintiffs 
nroved. however, that there was any binding interest at 51. per cent, on the purohase-money, 
a'^reement to take a lease, nor did it appear that minus an}" interest actuall}" rnade by him, the- 
tiie injunction interfered with the erection of the amount to be venhed by affidavit y. 

buildings to such an extent as would have en- Camphell^ L. 5 ^ > 

titled the intended tenant to throw up the 38 L. T. 195 ; 26W. R. 836. 
agreement if binding : — Held, by the court of ^ m, . -n x 

appeal, that an inquiry as to damages ought not Crown not exempt from.]— The court will not^ 
to be granted. Smith v. Day, 21 Ch. D. 421 ; in favour of the crown, depart from established 
48 L. T. 54 ; 31 R. 187— C. A. practice, therefore in the case of an action by 

the crown to restrain the defendants from pro- 

Trivial Damage— Delay.] — The question con- ceeding to construct certain tramways, the court 
sidercd at what time the application for an in- refused to grant an interim injunction against 
quirv as to damages ought to be made : — Held, the defendants unless the crown would consent 
that even if thereliad been a binding agreement to be bound by the usual undertaking as to 
by the proposed tenant to take a lease, and the damages. Secretary of State for TF(a:r v. Clmhlf 
injunction had so interfered with the building as 43 L. T. 83. 
to entitle the tenant to be offi the bargain, damages 

ouuht not to be granted in respect of it, for that Costsof Inquiry reserved.]— IVhere in an action 
dumnues must be confined to the immediate to restrain the defendant from polluting a stream 
natuial consequences of the injunction, under and for damages, judgment was given for the 
the einnimstances which were within the know- 1 plaintiff with costs, and an inquiry as to damages 
ledge of the party obtaining the injunction. Ih, 1 ordered, the costs of such inquiry were reserved 

The court is not bound to grant an inquiry as ! in order that the court might exercise conti’ol 
to damages whenever the defendant has sustained ! over the manner in which the inquiry was con- 
some damage by the granting of the injunction ; ducted, and prevent the costs being unduly in- 
but it has" a discretion, and may refuse any creased by the plaintiff. It is the usual practice 
inquiry if the damage is trivial or remote, or if to send such an inquiry to the chief clerk and 
there has been great delay in making the appli- not to a referee. Slach v. Midland By., 50 
cation. Ik ' L. J., Cli. 196 ; 16 Ch. D. 81 ; 43 L. T. 434; 

29W. R. 302. 

After Notice to Discontinue.]— When a plaintiff 

in an action, having obtained an injunction upon Extent of.] — An undertaking as to damages is 
tlie Tisrial imdcrtaking as to damages, has given the price which a person asking for an injunction 
notice to tliscontinue his action under Ord. has to pay for it ; and such an undertaking 
XXI IT. r. 1, the court retains its jurisdiction in should not be contined to the damages that may 
the matter so far as relates to the question of be sustained only by the party enjoined, but 
these damages, and will direct an inquiry as to should extend to all the defendants asking for it. 
their amount on motion, Newcomen y. Coidaon, Tucker v. New Brunswick Trading Do., 59 L. J.? 
47 L, d., Ch. 429 ; 7 Ch. D. 764 ; 38 L. T. 275 ; Ch. 551 ; 44 Ch. D. 249 ; 63 L. X'. 69 : 38 W. R. 
26 W. K. 350. 741—0. A. 
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But the court has no power to extend an under- 
taking given by a plaintiff so as to cover damages 
that may be sustained by a party who never 
asked for it when the injunction was granted. 
Ih. ■ ; ■ 

Effect ofj when Action Dismissed without 
Costs. — Where a plaintiff has, upon obtaining an 
injunction, given an undertaking as to damages, 
and upon the hearing of the cause his bill is 
dismissed, but without costs, the court will refuse 
a motion for assessment of damages, on the 
ground that any damage which the defendant 
might have incuiTed would arise out of the 
institution of a suit which itself has pronounced 
to have been rightly instituted. Bingley v. 
mrshall, 9 L. T. 144 ; 11 W. E. 1018. 

When Action not Dismissed, but Injunction 
Dissolved.] — An injunction was granted, on the 
usual undertaking to be answerable in damages. 
The injunction having been dissolved, the defen- 
dant moved to dismiss for \vaiit of prosecution, 
and for a reference to ascertain the amount of 
damages. The plaintiff undertook to speed : — 
Held, that this wrns not the proper time for 
obtaining a reference as to damages. S^iith- 
tvirrth V. Taylor^ 28 Beav, 616 ; 29 L. J., Ch. 
868 . 

Damages, bow to be Assessed.] — Where an 
interim injunction has been granted, upon an 
undertaking as to damages, and the bill is subse- 
quently dismissed, the court has jurisdiction to 
make an order for the assessment of the damages, 
by a jury or otherwise. The ground of the juris- 
diction is, that the party who gives the under- 
taking puts himself in the power of the court ; 
not in the suit alone, but actually and wholly 
independent of the suit ; the undertakiug being 
an absolute one that he will be liable, in a 
particular event, for any damages that may be 
sustained. JVewhy v. Ilurrisim, 1 John. & H. 
678 ; 30 L. J., Ch.' 863 ; 7 Jur. (N. s.)981 ; 5 L. T. 
(ST. s.) 12 ; 9 W. E. 819. 

Application, when to be made.] — Where a 
plaintiff, undertaking to abide by any order as to 
damages, obtained an interlocutory injunction 
to restrain the defendant from pi'oceeding with 
certain erections, but his bill was dismissed at 
the hearing, the court refused an application by 
the defendant at the dismissal of the bill, for an 
inquiry as to damages sustained by reason of his 
having been restrained by the injunction for the 
space of a year, but without prejudice to any ap- 
plication he might make as to damages on the 
plaintiff’s undertaking, upon the production of 
sufficient evidence to justify an inquiry. Butt v. 
Imperial Gas IJgltt and Colie Co.^ 14 L. T. 
349 ; 14 W. E. 508‘. 

Violation of Copyright— Injunction Continued 
on Undertaking.] — Ex parte injunction against 
violation of copyriglit had been continued, on 
defendant’s motion to dissolve, upon plaintiff’s 
undertaking to abide by the order of the court 
as to giving compensation to the defendant. 
Defendant held entitled to an inquiry as to the 
damage sustained. JSorrIlo v. Jame,s, 24 L. J., 
Ch. Ill ; 1 Jur. (x.s.) 217 ; 3 W. E. 127. 

lu Bateut Action.] — The undertaking in 
damages usually inserted in an order gnintingan 
interim injunction should not be inserted in an 


interim order in a patent action restraining one 
of the parties from publishing threats of legal 
proceedings for infringement of his alleged 
patent. Fenner v. Wilsm^ 62 L. J., Ch. 984 ; 
[1893] 2 Ch. 656 ; 3 R, 629 ; 68 L. T. 748 ; 42 
VV. E. 57. 


Entry after.] — It is said in Tilley w Bridge 
(2 Vern. 519) that an injunction does not 
prevent an entry ; but see per master of rolls ia 
Curtis y. Curtis, 2 Bro. G. 0. 631. 

Eoreign Attachment,]^ — Foreign attachment: 
stayed by injunction. Mildred v. Neate^ Dick^ 
279. 

Authority to Receiver Pending.] — ^Eeceiver' 
authorised to let the shooting upon certain terms, 
pending an in junction, upon trial of issue respect- 
ing the warren. Blanchard v. Cawthorn, Coop. , , 
t. Brougham, 113. 

Party in Custody under Legal Process.]— On , 

an injunction obtained, the court will not dis- 
charge the party out of custody if taken on legaT 
process. Willis v. Daniel^ 1 Anstr. 36, 

Against Administrator.] — Semble, injunction: 
restraining administrator from transferring in- 
testate's stock into his own name, wiU, by" 
equitable construction, operate to prevent hi&* 
parting with any of the intestate's outstanding 
estate which has previously come to his hands. 
Scoti V. Becker, 4 Brice, 346 ; 18 E. E. 722, 

Bail Bond.] — ^Where bail is pirt in above, an 
injunction to stay proceedings against the prin- 
cipal extends to proceedings against the bail ; , 
where biiil is only put in below, such an injunc- 
tion extends to proceedings on the bail bond. , 
Stone V. Tiffin^ Ambl. 32. 

Operates from the Order.] — Injunction w^en 
sealed at the next seal operates from the order, , 
not from the sealing. Battray v.. Bishops 3. 
Madd. 220. 

B. IN WHAT CASES GRANTEIJ. 

1. PtESTKAINING- PR0CEEI>INGS IN OTHER 

Courts. 

As to Restraining Proceedings in Foreign 
Courts .] — See International Law. 

Wdiere the legislature has pointed out a special 
tribunal for determining a question, as a general 
rule no otlier court ought to restrain the pro- 
ceedings before it ; but where the question has 
come before another court in independent 
proceedings in which it is necessary to decide 
the whole matter between the parties, the court 
may in such case restrain the proceedings else- 
w’here by injunction in order to save expense. 
Stami'ird v. St. Giles., Camkeinrell^ 51 L. iT., Ch. 
629; 20 Ch. D. 190 ; 46 L. T. 243 ; 3U W. E. 
693— C. A. 

Where Admission Alleged to have been Ob- 
tained by Duress.] — The owners of two privateers 
seized upon a ship, as a lawful i)rixe, it appearing 
by her papers that she had carried provisions 
to the enemy, and the captain signed a note 
acknowledging that they had justly confiscated 
his cargo ; afterwards, the captain brought his 
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bill for an injunction to stay a suit in the i 
admiralty court, on the lawfulness of the trans- 1 
action, suggesting that some of the papers were ! 
lost, and "that if the note should be produced 
which he was compelled to give he should be 
cast at law. The court denied the injunction ; 
for if it was to he granted on such pretences, 
it would defeat the statute respecting prizes, 
and 'f the admiralty found that the note was 
obtained by duress and imprisonment, they 
could suppress it of their own authority. Anon.^ 

3 Atk. 350. 

Enforcing Wife’s Equity to Settlement.] — A 

man suing for his wdfe s jointure in the spiritual 
court, will he restrained by an injunction 
in equity, till he has made a competent pro- 
vision for her. TanJieUl v. Da\:en 2 m% Toth. 
114. 

Legacy.]— Where there is a trust, or anything 
in the nature of a trust, notwithstanding the 
ecclesiastical court has an original jurisdic- 
tion in legacies, yet the court of equity will 
grant an injunction. 1 Atk. 491. 

An injunction does not deny, hut admits, 
the jurisdiction of the court of common law, 
and the ground on which it issues is, that 
they are making use of their jurisdiction con- 
trary to equity, bo, where a trustee is suing 
in the ecclesiastical court for payment of 
cestui que trust’s legacy into his own hands, or, 
in the ease of a portion, where the husband is 
suing for it there before settlement made, the 
court of equity will, upon the same grounds, 
restrain them from proceeding. Mill v. Turtle}'^ 

1 Atk. 5 It). 

Custom of Inferior Court.] — By the custom of 
an inferior court, on an affidavit of debt, an 
attacbment issued against the goods of the 
defendant below; and unless he could procure 
bail to pay such (iebt, damages, expenses, and 
costs as should he awarded against him, the 
defendant below could not enter an appearance, 
or have a trial of the action on the merits. A 
party so circumstanced filed a bill for an in- 
junction, stating that he was not indebted to 
the defendant in equity, who had brought the 
action in the inferior court : — Held, that the 
court had no power to grant the injunction, 
v. 13 Ir. Eq. R. 216. 

bemble, the proper course is a writ of error 
to the court of queen’s bench or common 
pleas. Jh. 

Quaere, whether such a custom be valid. Ih. 

Restraining Action in County Court.] — 

Legates who had mortgaged their legacies 
rc'-tra ned from suing the executors in the 
count V court, the fund being ordered to be 
brought into Neighbour Y. Mro}m, 26 

L. J. Oil. 670. 

In Lieu of Prohibition.]— The jurisdict’on to 
grant prohibition is now conferred by the judi- 
cature acts upon every judge of the high court ; 
but, by virtue of the .Judicature Act, 1873, s. 24, 
sub-s. 7, and s. 25, sub-s. 8, the court may, in any 
case in which it has power to grant prohibition, 
grant an injunction to restrain the proceedings 
in the inferior court. MedMij v. JSaten, 49 L. J 
Ch. 170 ; 13 Ch. D., 498 ; 42 L. T. 41 ; 28 W. R. 
365. Explained in Stannard v. St, Gile,% Ch/;/- 
bertqell^ ante, col. 1578, 


Lord Mayor’s Court.]— The plaintiffs made 
advances to S. & Co., on an agreement for the 
consignment of shipments to them from an 
agent of S. & Co. at H., who promised the ' 
plaintiffs to consign them accordingly.* A ship- 
ment having been made, the agent directed the 
plaititiffs to iusure a part of the cargo intended 
for them, and informed S. & Co. thereof, which 
they communicated to the plaintiffs. After the 
shipment, but before the consignment, the 
resident partner in the house at H. died, and his 
representative made the consignment to B., 
under whose orders, and by whom, it was sold, 
and the proceeds received by him ; and S. & Co., 
being creditors of the firm of H., attached their 
goods in B.’s hands, in the mayor’s court : — 
Held, that the plaintifi’s’ title being equit- 
able, and not legal, they were entitled to the 
aid of the court of equity in the trial of their 
rights, and that the proceedings in the mayor’s 
court should be restrained by injunction. 
Cotes W()}‘th V. Stephens^ 4 Hare 185. 

Liverpool Court of Passage.] — Injunction 
issued by the admiralty division to restrain one 
of the officers of a tug,' to which an award of 
3,500C had been made in a salvage action in 
the high court, from proceeding with an action 
for distribution of salvage instituted by him in 
the Liverpool court of passage against the 
owners of the tug. The Therem,'' 11 R. 681 ; 
71 L. T. 342 ; 7 Asp., M. 0. 505. 

Palatine Court.] — Special injunction granted 
to stay proceedings in an action, in the C. P. at 
Lancaster. Iline v. Flddes, 2 Sim. & S. 370. 

Powers of County Palatine Court.]— The vice- 
chancellor of the county palatine has no, juris- 
diction to grant an injunction to restrain pro- 
ceedings in the high court, and therefore he 
ought not to take an undertaking to discontinue 
them, and an undertaking so taken will accord- 
ingly be discharged. Alisim, In ?*e, Johnson^ In 
re, 47 L. J., Ch. 755 ; 8 Ch. D. 1 ; 38 L. T. 304 ; 
26 W. R. 450— C. A. 

Powers of County Court.] — The County Courts 
Act, 1865 (28 &29 Viet. c. 99), s. 2, confers upon 
the judge of a county court all the powers and 
authorities, for the purposes of that act, possessed 
by a judge of the court of chancery, which at 
that time included the power of restraining by 
injunction an action in a superior court of 
common law. Such a pow'er has been .taken 
away from the court of chancery by s. 24, sub-s, 
5, of the Judicature Act, 1873 (36 & 37 Viet c. 
66), and is therefore impliedly taken away also 
from a comity court, judge, who has moreover 
expressly conferred upon liim by the same act 
(s. 89) the same powers as are possessed by the 
high courts of justice. Cohhdd Prijlie^ A^ 
L. J , Ex. 8 : 4 Ex. I). 315 ; 28 W. E. 259. 

Unqualified Tribunal.] — Two railway com- 
panies were empowered by a special act to enter 
into a working agreement, but no provision was 
made respecting arbitration. The agreement made 
under tins act contained a dame providing that 
any difference between the companies should be 
determined by arbitration, in accordance with 
the provisions of the Railway Arbitration Act, 
1859. Difi'erences having arisen, one of the 
companies calleii upon the railway commissioners 
to decide the differences under the 8th section of 
the Regulation of Railways Act, 1873, The 
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other company accordingly issued a writ for an 
injunction against the first company, which was 
amended by making the railway conimsssioners 
parties, and asking for a prohibition :-~-Held, 
that the railway commissioners had no jurisdic- 
tion to undertake the arbitration, and a prohibition 
was issued accordingly. 6r. IF. lly. Y, Water- 
Jbrd and Limeriald My., 50 L. J., Ch. 513; 
17 Ch.' 1). 493 ; 44 L. T. 723; 29 W. R. 826— 

• C. A. ■ . 

Bankruptcy.]— -A. sold and delivered goods to 

B. , who before payment became bankrupt. A. 
then brought an action for 'the piice of the goods 
against 0., alleging that B. had bought them on 
the joint account of B. and 0., or on account of 

C. as undisclosed principal. The defendant C. 
thereupon served the trustee in the bankruptc}^ 
with a third-party notice under Ord. XVI. r. 18, 
claiming indemnity out of the bankrupt’s estate 
in respect of the contract, but the trustee 
obtained an order in bankruptcy restraining ail 
proceedings upon the notice : — Held, that the 
order must be discharged, as the court of bank- 
ruptcy could not dispose of the whole matter, 
and the case was one expressly provided for by 
Ord. XVI. r. 18. Smith, Ex parte, Chili e, In 
re, 45 L. J., Bk. 116 ; 2 Ch. D. 51 ; 34 L. T. 603 ; 
j24 W. R. 310— C. a. 

Action for Trespais— Plea of Licence,] — To a 

oount for cutting down and carrying away timber 
growing on the plaintiff’s land, the defendant 
pleaded that the former owner, whose devisee 
the plaintiff was, had by agreement bargained 
and sold certain timber gi-owing thereon to the 
defendant, upon the terms that in a certain 
event the defendant might from time to time 
enter, cut down, and carry it away at an agreed 
price : that, after the happening of the event and 
in the testator’s lifetime, the defendant entered, 
cut down, and carried away, and paid for part 
of the timber sold, and that Ids entering, cutting 
down and carrying away other part thereof, in 
pursuance of the agreement, after the testator’s 
death, and within a reasonable time, constituted 
the alleged trespass : — Held, that the plea was | 
bad, upon the ground that a court of equity | 
would not grant an unconditional injunction to | 
restrain the action, and that a common law judg- 1 
nient for the defendant would not do final justice I 
between the parties. WaltUy v. Frogyatt, 2 H. | 
& 0. 669 ; 33 L. J., Ex. 5 ; 9 Jar. (ks.) 1248 ; S 
9 L. T. 340 ; 12 W. R. 86. 

Present Claim inconsistent with that made in 
former Action.] — In 1812 an assurance society 
granted a policy for 5,000Z. to W. on his life, 
which was forfeited in 1816 for non-payment of 
premiums. A fresh policy was granteil to W. in 
1817 on the same terms as the forfeited policy. 
In the meantime a bye-law of the society hail 
been passed, whereby the holders of policies 
granted in 1817 were preventeil from participa- 
tion in certain bonuses to which holders of 
policies granted in 1812 were entitled. After 
the death of W., in 1855, ids executors accepted 
payment of 8,00{V. as due on the policy of 1817. 
Ill 1860 one of tlie e.xecutors tiled a bill alleging 
that the policy of 1817 was accepted on condition 
that the assured should be entitled to the same 
rigiits as he would have been under the i)olicy of 
1812, and praying for an order for the payment 
of the' further" bonuses. The bill was dismissed, 
and the executor brought an action against the 


society to recover the further bonuses. The 
society filed a bill to restrain the action : — Held, 
that the former suit having been Vjrought on the 
footing that the policy of 1812 \vas void, the 
defendant could not be allowed to bring an 
action on that policy. Tredegar v. Windusi. 44 
L. J., Ch. 268 ; L. R. 19 Eq. 607 ; 32 L. T. 596 ; 
23 W. R. 511. 

Held, also, that the right of the society to 
plead the decree in equity in the action did not 
prevent the court from granting the injunction. 

n. 

Equitable Plea already Pleaded at Law.]— 

Where a defendant pleaded unsuccessfuly an 
equitable plea, grounded not on equitable prin- 
ciples, but on the course and practice of a court 
of equity : — Held, that he was not prevented by 
the decision at law from filing a bill on the same 
grounds for an injunction to restrain proceedings 
ill the action. Pkdpii v. Protli-ero, 7 De G. M. 

G. 722 ; 25 L. J., Ch. 105 ; 2 Jur. (N.S.) 311 ; 4 
\V. R. 189. 

A. pleaded an equitable plea to an action 
against him on a promissory note in which he 
had joine<l as surety, and on the 29th of May a 
verdict was found against him on the plea. On 
the 6th June he filed a bill for an injunction 
to restrain further proceedings in the action, 
and on the 12th June the injunction was refused 
by 5Vood, V.-C. On the lath June judgment 
was entered up ; after which A. gave notice of 
appeal from the decision of the vice-chancellor ; — 
Held, tltat the plaintifi: had conclusively elected 
to be bound by the action, and that he was 
therefore precluded from trying the matter over 
again in a court of equity. Terrell v. Iligyry 
\ De G. & J. 388 ; 4 Jur. (.v.B.) 41 ; 5 W. ‘R. 
746. 

A. executed a deed, in which he and B. were 
named as sureties, but which B. did not execute. 
The creditor brought an action on the deed 
against A., who pleaded the non-execution by B. 
as a plea on equitable grounds. This plea was 
met in. such a way that a decision at law 
might probably have turned on a mere point of 
pleading : — Held, that the pendency of the plea 
was no reason why a court of equity should 
decline to interfere by injunction to restrain 
the prosecution of the action. Eirom v. Mrem- 
ridge. 8 De G. M. & G. 100 ; 25 L. J., Ch. 334 ; 
2 Jur. (N.s.) 311 ; 4 W. R. 350. 

The plaintifi; so'd two leasehold houses, one to 
the defendant and another to L. The convey- 
ance to the defendant contained, by mistake, a 
part of the property intended t < be sold to L. 
but which the defendant believed he vvUvS pur- 
chasing. Upon a bill filed against the defentant 
by L.."he was directed to reconvey to L. that 
portion which Iw mistake was included in tlie 
assignment to him. The defendant then brought 
an action against the vendor for damages made 
under his covenant against incumbrances. A i 
equitable plea was pleaded by him, and he filed a 
bill for an injunction to restrain the action, but 
the injunction was refused. Wild v. JIHlax, 28 
L. J., Oh. 170; 7 \V. R. 82. 

But if a defendant pleads an equitable plea, 
he cannot come for an injunction to restrain the 
action upon the same grouml which is the 
subject of the plea, provided the court <)f law 
can. give such relief as a court of eptity will 
give. Waterlow v. Baron, 35 h. J., Ch. 643 ; 
L. E- 2 Eip 514 ; 12 Jur. (N.S.) 614 ; 14 L. T. 
724 ; 14 W. R. 855, 
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But if it cannot, then the equitable plea is no 
bar to the defendant coming to a court of equity, 
subject, however, to the costs of the plea being 
controlled by the court of equity. 11. 

A court of equity will restrain an action for 
damages where the defence relied upon is an 
alleged agreement between the parties for the 
performance of certain acts to which a court of 
law cannot give effect. Ih. 

Equitable Plea not Pleaded.] — The 17 & 18 
Yict. c. 125, s. 83, giving a right to plead an 
equitable defence, is only permissive, arid not 
compulsory; and a defendant who has not 
exercised his option of pleading an equitable plea, 
may come for an injunction to restrain the 
action, as he might have done before that act. 
Gomjiertz v. Pooleij^ 4 Drew. 448 ; 28 L. J., Ch. 
484 ; 5 Jur. (h.S.) 261 ; 7 W. K. 275. S. P., 
Kimford v. Swinford 28 L. J., Ch. 413; 5 Jur. 
(K.s:)2tn; 7 W. k 215. 

Proceedings which would interfere with or 
determine Pending Suit.] — In a suit by three 
shareholders against the directors to restrain 
proceedings for recovering the amount of certain 
calls, an injunction had been granted upon 
terms of plaintiffs paying the amount into court. 
The directors’ solicitor, a shareholder, obtained 
judgment by default against the company for his 
hill of costs, and commenced pioceedings against 
two of the plaintiffs for the amount due : — Held 
(following TayUr v. IJuffltes, 2 Jo. A: Lat. 24) 
that, the defendant (the solicitor) not having 
denied that the proceedings had been taken for 
the purpose of harassing and impeding the 
plaintiffs in their suit, the plaintiffs w'ere entitled 
to an injunction to restrain pj’oceedirigs against 
them on the judgment, w^hich proceedings would 
greatly interfere with, if not wholly determine, 
the pending suit. Horn v. K'dlminy, ,AV. Ry.^ 
1 Kay & J. 399 ; 24 L. J., Ch. 24l'; 3 W. 11 
226. 

Action against Executors.] — If a cause for the 
administi-ation of assets has been heard for 
further directions, and the executors have paid 
their balances into court, an injunction will be 
granted to restrain an action against the 
executors for breach of a covenant "in a lease 
gmnted to their testator, and the master will be 
directed to ascertain the damages. Sutton v. 
Mash iter, 2 Sim. 513. 

Action at Law pending Suit for same Matter.] 

A court of equity in which a suit was pending 
would have stopped an action for trespass vi et 
arniis. York Co/yoration v. Pmtinqton, 2 Atk 
302 ; 9 Blod. 273. 

Injunction granted on Terms. ]-^See Jrr?W (7 v. 
Ilarruon, 3 L. J. (o.s.) Ch. 48. 

Criminal Proceedings.] — Whilst suits in equity 
are dej (ending*, plaintiffs indict defendant’s agent 
at the sessions wliere they themselves are judges 
for a lireach f>f the peace. Order made to restrain 
plaintiffs fi*om proceeding at the sessions till 
hearing of the cause and furtlier order, 
Yorh Oi/yoratioH v. Pilkiugfon, 2 Atk. 302 : 9 
Mod. 273. 

There is no restraining power in courts of 
equity over criminal pi*osecutions. Jh. 

"Where bill is brought to grant possession, if 


after that plaintiff prefers indictment for for- 
cible entry, this court will stop proceedings upom 
such indictment. Ih. 

No general jurisdiction in equity to enjoin 
or regulate proceedings upon indictment, hut- 
circumstances may give it ; as wdrere prosecuted 
by relators in an information as plaintiffs, they 
are subject to control by order personally affect- 
ing them ; but not the clefendants. Att.-Gen. v.. 
Clea rer, 18 Yes. 211. 

Although there may he cases in w*hich the* 
court of chancery will interfere to restrain crim- 
inal proceedings taken by a plaintiff in equity 
against the defendant to the suit in respect of' 
the matters to wiiich the suit relates, yet the* 
court will not so interfere where the remedies in 
the proceedings in the criminal court are for a- 
purely criminal charge. SavU v. Broirne, 44- 
L. J., Ch. 1 ; L. R. 10 Ch. 64 ; 31 L. T. 493 ; 23- 
W. R. 50 ; 13 Cox C. C. 30. 

Unless the cases raised and the objects sought- 
are identical, the court will not prevent a plain- 
tiff in the court of chancery from proceeding in a. 
criminal court against the defendants to the suit 
in chancery. Ih. 

Held, that a remedy in the police court, w'hicht 
was the personal punishment of the defendants,, 
was so distinct from a remedy in chancery,, 
wirich w*as the recovery of property, that the 
court of chancery w*oiild not restrain the criminaT 
proceedings, and that the discretion to stay such, 
proceedings rested with the magistrates. Ih. 

A court of equity has no jurisdiction to restraiin 
criminal proceedings for the recovery of a penalty 
imposed by an acfc of parliament for a breach of 
its enactments. Kerr v. Preston Coiyoration, 46* 
L. J., Ch. 409 ; 6 Ch. D. 463 ; 25 W. R. 264. 

2. Restraining Criminal and Quast- 
Criminal Acts. 

Though the court of chancery has no juris- 
diction to prevent the commission of acts whieja 
are merely criminal or illegal, ye, t its function is*, 
to protect property, and therefore it will restrain* 
acts which are of a criminal nature, if they are 
also of such a nature as to injuriously affect rights, 
of property. Springhead Spinning Co. v. Riley,. 
87 L. J., Ch. 889 ; L. R. 6 Eq. *551 ; 19 L. T.. 
64; 16W. R. 1138. 

Certain members of a trade union, employedl 
at a spinning company’s mill, took offence at a. 
reducticn of their W’ages and left their masters” 
sen’ice. The association then posted in the dis-. 
trict, and advertised in the local papers, a placard! 
or notice, W’hich was in substance a warning to* 
all w'orkmen not to seek to renew their \vork at 
the mill until the dispute wns* settled. The* 
company filed a bill to restrain the printing and: 
publishing of the notices, charging that they 
w'ere part of a scheme to prevent persons, by- 
threats and intimidation, from hiring themselves; 
to the plaintiffs, and that persons had, in fact,, 
been so intimidated ; that the plaintiffs’ business' 
was materially injured thereby, the value of 
their goodwnll de{)rt:ciated, and the corpus of 
their property irreparably damaged :~Held, that 
the acts of intimidation complained ©f, though 
piniishable as a. statutable offence, w’ere yet 
within the jurisdiction of equity, as tending to.* 
the destruction of property. IK 

Distress by a Stranger..] — Defendant, having; 
assigned leasehold estate to plaintiff, afterw^ards. 
bi ought an action of ejectment and w;as non.- 
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suited. He subsequently distrained on the 
tenants., was fined by a magistrate, and then dis- 
trained again. Injunction refused. Best v. 
Brahe, 1 W. K. 229. , . 

Opening of Railway prohibited by Board of 
Trade.] — Where an act has been declared by a 
coinpetetit authority to be illegal, the court will, 
at the inkance of the attorney-general, restrain 
that act, without examining the grounds on which 
it w’as declared illegal. Att.-Gen, v. Oxford, 
Worcester, and Wdxerhamjdon By., 2 W. R. 
330. 

3. Betweein Co- Defendants. 

Motion by a plaintiff for an injunction to re- 
strain an action brought by one defendant against 
a co-defendant, granted. Kinglutm v. Mulsey, 2 
Sim. 41. 

Under special circumstances, an injunction was 
granted, on the application of a defendant, against 
a co-defendant. Edqecnmhe v. Caryenter, 1 Beav. 
171 ; 8 L. J.,_Ch. 17.' 

Special injunction to restrain proceedings in 
ejectment between two defendants, refused, where 
the plaintiff’s landlord might have made him- 
self defendant at law, Moses v. Leivts, Jac. 
502. 

A railway company, before a decree was 
obtained, moved for an injunction to restrain co- 
defendants (the plaintiff’s trustees) from pro- 
secuting an action, on the ground that the object 
sought by it was identical with relief prayed by 
the bill against the company and the plaintiff’s 
trustees. The motion also asked that all the pro- 
ceedings in the suit might be stayed ; but it was 
on both points refused, with costs. Ilussell v. 
L. a B. By., 9 Jur. (n.S.) 1007 ; 9 L. T. 14 ; 
11 W. 'B. 983. 


4. In Aid of Legal Eight. j 

Trespasses.] — The court will not interfere to 1 
prevent trivial trespasses ; and does not exercise 
its jurisdiction by injunction for the purpose of 
acting on legal rights, but interposes in order 
either to enforce legal rights, or to prevent mis- 
chief, until the time shall arrive when those i 
legal rights may be ascertained. Saunders v. i 
Smith. 3 Myl. 711 : 7 L. J., Ch. 227 ; 2 Jur. 
491, 536. 

Belay.] — ^^Vhen the court has interfered in aid 
of a legal right, by granting an injunction upon 
the terms of the plaintiff's bringing an action, it 
will deprive the plaintiff of the injunction, if he 
does not commence and pi'oceed with his action j 
with due promptness ; but it will not do this if 
the defendant has been supine in the case. 
Buhford v. Slieives. 4 Myl. & C. 498 ; 8 L. J., 
Ch. 188 ; 3 Jur. 379,' 818. 

And see 10 Sm. 193. 

Boubtful Right.] — Probability of right is 
sufficient to sustain an injunction. Tonsun v. 
Walher, 3 Swanst. 679. 

Certainty.]— The legal right must be certain. 
JBramwell v. Ualeovih, 3 Myl. k Cr. 737. 


stay legal proceedings against him for the re- 
covery of possession. Grafton v. Griffin, 1 Euss.. 
feM. 336. 

Irremediable Mischief.] — Where the rights of 
the plaintiff and the^ defendant are legal, the” 
plaintiff, in asking for an injunction to protect 
him from a violation of his alleged legal rights,, 
ought to show that the right has been established,, 
or if he has no means of establishing it, that the 
right is primd facie well founded, and that irre- 
mediable mischief will ensue pending the estab- 
lishment of the, right. IlUton v. Gra7wille’ 
CZordf 4 Beav. 130 ; 10 L. J., Ch. 398 ; Gr.& Ph.. 
283. 

On an application for an injunction to resti'ain. 
an alleged irreparable injury, by taking away 
stones from the sea-shore, the court, considering: 
that the plaintiff was most likely to suffer by its- 
non-interference, granted the injunction ; and. 
although the plaintiff’s title was purely legal,, 
and was not clearly made out, it refused to put 
him on the terms of bringing an action to try it, 
but merely gave him liberty so to do. Clowes v.. 
Bech, 13 Beav. 347 ; 20 L. J., Ch. 505. 

Nuisance— Conflicting Evidence.] — The juris- 
diction of the court of chancery in cases of nui- 
sance existed for the purpose of protecting a. 
legal right, and was not an original jurisdiction 
and if no reason was shown why the plaintiff' 
had not proceeded in the first instance to estab- 
lish his right at law, the court would not, om 
conflicting aflidavits, try the question of nuisance- 
Scmyle v. London f Blrininyham By., 1 Eailw*. 
Cas. 120. See S. C., 9 Sim. 209 ; 2 Jur. 560. 

"When Granted.] — Where equitable relief by 
way of injunction is sought in aid of a legal 
right, tiie court, unless such right is clear, will 
not, except with the consent of both parties, de- 
clare the legal rights and grant a perpetual in- 
junction founded on such declaration, but will:, 
require the question to be tried at law. Cardiff 
Corporation v. Cardiff ^yate)■iCor1{s Co., 4 De Ct.. 
k J. 596. 

Defendant Submitting — Declaration as to 
Future Acts.] — Where a defendant submits to a, 
perpetual injunction restraining him from the- 
specific acts com})lained c»f by the bill, as being: 
in violation of a legal instrument, the ccuirt will 
not make any furfiier declaration of the legal 
rights existing between the parties, with reference 
to possible future acts, but will leave those mat- 
ters to be decided when they arise, either by a 
court of law or by the court of chancery under- 
25 eSc 26 Viet, c. 42. Att.-Gen. v. Boyle. 10 Jur. 
(N.S.) 809 ; 10 L. T. 290 : 12 AV. E. 368. 

Pending Application to Parliament-Form of. 
Order.] — When notice has been given to the 
court by the defendant of a pending application 
1 to parliament when an injunction has been sub- 
! mitted to, it should so api)ear in the oixler, to^ 

; clear the defendant of any impropriety in making 
such application. 11). 


Plaintiff Improperly in Possession.] 


:ertain. Nuisance — Trial by Jury.]— The quostium 
what is a nuisance is one peculiarly fitted for the 
investigation of a jury ; and in an ordinary ease,. 
•Wliere where the issue of' a suit in cxiuily depends upon 
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MeHric Tdeqrofh Gk, 31 L. J., Gh. 329 ; 8 Jur. 
<N.S.) 583 ; 5 L. T. 338 ; 10 W. E. 1B7. 

Where, therefore, a company was, at the suit 
•of the attomej-general and a private^ person, 
sought to be lekrained from going on with their 
works, and the erection of posts and wires on 
waste and other lands adjoining property and 
•elsewhere, on the ground of their thereby creat- 
ing a nuisance ami being guilty of a trespass, the 
-court directed those questions to be tried at law, 
but retained the bill until after such trial. lo. 

1!hreatened Violation.]— In order to obtain an 
injunction restraining a threatened act on the 
ground tliat, if done, it will be a violation of some 
legal right, the plaintiff must show that the act 
must result in a violation of such right. Patti’ 
mn V. Gilford^ 43 L. J., Ch. 524 : L. K. lb Jbq., 
259 t 22 W. 11. 673. 

The owner of an estate, the shooting^ over 
which had been let for a term of years, is^ued 
particulars of sale of the estate in thirteen lots, 
stating that the estate contained several plots of 
accommodation and building land suitable for the 
-orecthm of villas and residences, and desciibing 
one lot in particular as well situated for the 
erection of a house. The pa iticidars showed that 
it was intended to make a road through the 
estate and dedicate it to the public ; but gave 
full notice of tlie right of shooting Held, that 
the court would not, .at the instance of the owner 
of The right of shooting, interfere to prevent the 
intendc<isule. Ih. 

l'j)oii an interlocutory application the court 
will not decitle a disputed question of title, but 
if it issarisTied thatinjuryis threatened or appre- 
hended. timi file evidence that such is the case is 
not <.iistlnctly rebutted, an injunction '^'dll be 
granted. Crosite v. PucJicrs, 27 L. T. 816 ; 21 
W. R, 287. 

As of Eight.]— When an injunction is sought 
in. aid of a legal right, the court is bound to 
grant it if the legal right is established. Fall- 
ivoad V. Falli.V(nai, 47 L. J., Ch. 4o9 ; 9 Ch. D. 
176 ; B8 L. T, 380 ; 26 W. B. 435. 

Hamtiffmnst show Violation of Right.]— If a I 
plaintiff tqiplies for an injunction in respect of a 
violation of a common law right, and the exis- 
tence of that right, or the fact of its violation, is 
•denied, he must establish his right at law ; but 
having done that, he is, except under special 
<!ircumst;tnccs, entitleil to an injunction to pre- 
vent a recinrence of that violation. Imperial 
Gar liifht S' Coke ('o. Jimadhent, 7 H. L. Cas. 
<><)(* ; 29 L. .L, Ch. 377 ; 5 Jur. (N.S.) 1319. 

Award.] — F(tr such a purpose the award of an 
aibiirator^is etpiivalent to a verdict. Ih, 


Increase of Damage after Reference.] — If. be- 
tween the time of the case being referrtd and the 
award being made, tliere has ].)een an alteration 
in tile iiio<le of carrying on the busines.s com- 
plained of. it may, if in <liminntion of the cause 
of injury, he .sliown as an answer to the applica- 
tion tor an injunction ; hut if in increase of the 
caus(M>f in] in y, it need not be the subject of it 
fresh proccedingat law; that is matter for the 
<liser(!tioii of tlie court of ecpiity. Ih, 

Where Legal Right Doubtful.]— The principle 
upon wh ieh the court acts in granting or refusing 
an in j tin ction, where the legal right of the plain- 
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• tiff as against the defendant is open to doubt, 
j MeZk Tdegraph Co. v. KM, 2 Coop. C. C. 41 ; 

^kvaieVelhere is any doubt as to the exctasiye 
I le<uil title ot a party claiming an injunction m 
aid of that legal title, the court will not exercise 
jurisdiction without giving an opjan-tmuty of 
trving the legal title by proceeihng at law. 
Brnniu-ell v. Ilalcowh, 3 Myl. & C. 1 3 / . 

Observations on granting iniunctious before 
the le-al right is ascertained. OUendurtt y. 
ifl'Jirt De G. & Sm. 209 ; 20 L. J., Ch. 165 ; 
14 Jur. 1080. 


Preserving Status Quo.]— The object of the 
interference of a court of equity by interlocutory 
iniunction between two parties who are at issue 
upon a legal right, is solely tlie protection ot the 
property in dispute until the legal light shall 
have been ascertained, and therefore such an iii- 
iunction ought always to be accompanied by a 
provision for putting the question into a course 
of speedy investigation at law. Harman v, 
J,ner, Cr. & Ph. 299. 

After twenty years Adverse Possession.]— Bill 
bv a party out of posses.sioii of real estates, 
a^^ainst the iiartv in |)OSses.sion, and claiming by 
tSle adverse'to that of the plaintiff, stating that 
the defendant had been in possession for twenty 
vears, and that the plaintiff had only recently 
discovered his title to the premises, ii .1 bad com- 
menced an action of ejectment against tne deten- 
dant, and ].)raying an injunction to restrain the 
defendant from committing acts of trespass 
alle<md to be productive of irreparable waste. 
Demurrer to the bill allowed, with costs. Daven’ 
port v. Davenport (Lady'), 7 Hare, 217 ; 18 L. J., 
Ch. 163 ; 13 Jur. 227. ^ ^ ^ . 

A party out of iiossession, claiming real estate 
bv title simply adverse to that of the party in 
possession, caiiiiot be heard in a court ot equity 
upon hii application to restrain the party in 
p.ossession from committing acts of trespass pro- 
ductive of irreparable waste, until he has estab- 
lished his title at law. Ih. 


5. Against Exbkcise of LegaIj Right. 

Principles on which the court of chancery acts 
on an application for an iiijuiictioii to restrain, a 
partv from prosecuting a legal right. Dalglirh 
V. Jh'vie, 2 Mac. & G. 231 ; 2 Hail & Tw. 437 ; 
20 L. J., Ch. 475 ; 14 Jur. 945. 

An injunction will be granted to restrain 
assignees from proceeding in an action j where 
they have not an equitable as wc-ll as a legal 
ritjht. Dooth, Jue jjarte, 4 Deac. (k 0. 211 ; 2 
Muiit. <k Ayr. 93. 

On a bill to restrain the exercise ot a legal 
right, it is the duty of the plainUff to satisfy the 
C(jurt that there are sub.^taiitial grounds for 
doubting the existence of the. legal right. 
Sparrow v. Oayford, Woreerter S' WolverJiamj)- 
fon lit/., 9 Hare, 441. Affirmed 2 Be G. M. & G. 
94 ; 2*1 L. J., Oh. 731 ; 16 Jur. 703. 

bendile, the court will iu no case interfere, 
upon an interlocutory application to prevent a 
party from enforcing a legal right, without 
putting the party applying upon such terms as 
will ei) able t tie court to do jusiico to the party 
j restrained, iu the event of the plaintiff in equity 
I failing to make out a case for equitable relief 
1 at the hearing. Satixter v, Foster, Cr. & Ph. 
‘ 302. 
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A court of equity will not, upon an alleged 
equity, interfere, with an admitted legal rigid, 
unless there be a manifest certainty that, at the 
hearing, the plaintiff wiil be entitled to relief ; 
therefore, where the title to relief, sbt forth in 
the bill, was not so clear, the court refused to 
continue the injunction, except upon the terms 
of' the plaintiff giving judgment in the action, 
and paying the sum sued for into court. Play- 
fair w JPrmingha7n\ Brih‘tAd cf Thames Jiirio- 
tmi 1 .Railw. Gas. 640 ; 9 L. J., Ch. 258. 

The plaintiff in equity had obcained possession 
of a leasehold by purchase under an execution, 
but without obtaining any assignment from the 
sheriff, which he ought to have done. The de- 
fendant then brougiit ejectment at law, but 
wnis restrained from proceeding in the action by 
an injunction granted on his answer coming in ; j 
from which it appeared that the ground of his i 
action at law was the want of actual assign- | 
meiit, though be also sued on equitable circum- | 
stances, which the court held raised no objection j 
to the injunction, as being for the consideration i 
of equity alone. Jones v. Hughes^ 1 Hare, 888 ; | 
6 Jur. 816. And see Poe d. Hughes v. Jones, 1 i 
Howl. (N.S.) 882 ; 9 M. W. 872 ; 11 L. J., Ex. 
50 ; 12 id. 265. 

Although a court of equity has no right to 
interfere with the attempt to enforce a legal 
title for an interest, however small, it is, its 
duty to inquire whether such interest was being 
enforced bona tide, or for an equitable purpose ; 
and if a legal title were used at law for a pur- 
pose inconsistent with good faith, and with the 
equitable rights of another party, then a court 
of equity would interfere. Huehland v. Glhhins, 
32 L. J., Ch. 891 ; 9 Jur. (n.s.) 781 ; 8 L. T. 
129 ; 11 W. R.48H. 

Where proceedings were taken to enforce a 
legal right, consisting of the residue of a term 
of which three days only were uiiexpired, h )r the 
purpose of obtaining an improper advantage, 
the court res i rained the proceedings by injunc- 
tion. 1 h. 

The court may interfere where a man un con- 
scientiously exercises a legal right to the preju- 
dice of another ; and an act may, in some sense, 
be regarded as unconscientious if contrary to the 
dictates of prudence and reason, although the 
actor does the act without any malicious motive. 
Turner v. Wright, 6 Jur. (N.s.) 809 ; 2 L. T. 649 ; 
3 W. R. 675. 

Bona Me Exercise of Legal Power not Ee- 
fitrained.] — Defendants were lessees of mines 
wiili liberty, on giving notice, to make such 
railways over the suriace as they should think 
necessary or convenient for carrying away the 
minerals. The plaintiff’s, being lessees of other 
mines under the same lessor, took from him a 
lease of two closes of the same surface lands 
over which the defendants’ power extendetl, in 
order to make a railroad for their minerals. 
The defendants theraipon gave ii' tice that they 
required part of the surface lands for continuing 
a siding they already had communicating with a 
neighbouring railway, and proceeded to con- 
struct a siding on the same two closes which iiad 
been leased t(j the. plaintiffs and (as required by 
their lease) to fence in the land, the effect being 
to exclude the plaintiffs from access across the 
■closes to the railway. The pi liutiffs brought an 
action to restrain the obstruction, alleging that 
the defendants’ farther lines were unnecessary, 
and that the defendants wtre exercising their 


power mal^ fide and unreasonably : — Held, by 
analogy to the principle governing cases of pur- 
chase under compulsory powers, that, as the de- 
fendants were’ exercising a legal power, the onus 
of proving mala fides was on the plaintiffs, and 
that even if further accommodation was not at 
present necessary, the defendants were entitled 
to look fmward to the time when it might 
become so. James v. Lovel., 56 L. T. 739 ; 35 
W. R. 626. 

6. Protectiok op Peoperty Pending- 
Litigation. 

The plaintiff outlawed his debtor, and ob- 
tained an injunction, and vvas proceeding to 
obtain a custocliam, but, fearing lest the pro- 
perty should be carried off, he filed a bill for an 
injunction : — Held, that he was entitled to an 
injunction to preserve the property until he 
could obtain his custodiam. Barry v. Donnellan, 

1 Hog. 339. 

An injunction to restrain a defendant from 
parting with the property in question in the 
cause may be granted, notwitlistandiiig a princi- 
pal party interested is out of the jurisdiction. 
Maltfolm Y. Scott, 8 Hare, 89 ; 14 L. J., Ch. 57 ; 

8 Jur. 1059. 

In what cases the court will interfere to 
preserve property in litigation in statu quo. 
Shrewshnry and Chester Uy. v. Shi'ewshnry and 
Birmingham By., I Sim. (.\’.S.) 410 ; 20 L. J. Gh. 
574 : 15 Jur. 548. 

The court will in many cases interfere to pre- 
serve property in statu quo during the pendency 
of a suit in which the rights to it are to he de- 
cided, and that without expressing, and often 
without having the means of forming, any 
opinion as to such rights; and, in order to 
support an injunction for such purpose, it is not 
necessary for the court to decide upon the merits 
in favour of the plaintiff’. If therefore the bill 
states a substantial question between the parties, 
the title to the injunction may be good, and yet 
the title to the relief prayed may ultimately fail. 
(t. if. By. V. Birmhiyhatn Oxford Junetion 
By., 2 Ph. 597 ; 17 L. J., Ch. 248 ; 12 Jur. 106. 

Statute giving Eight, hut no Eemedy by 
Action.] — The owner of a ferry obtained an act 
enabling him to substitute a bridge, and pro- 
viding that persons evading the tolls by convey- 
ing passengers, Ac., across, otherwise than by 
tJie bridge," should be liable to penalties to be 
sumiiiariiy enforced by a justice, under a dis- 
tress warrant, and in default of distress b\^ com- 
mitment of the offender. A railway company 
afterwards, having their terminus on the bank, 
established steamboats for the conveyance of 
their passengers across : — Held, that the act, 
giving no remedy by an action, as in a case 
where penalties might be recovered de die in 
diem, the court would protect by injunction an 
infringement of the right ; and the court would 
not shnply leave the complaining party to his 
remedy by distress, in order to try the legal right 
in replevin, but would direct an is me to try it, 
and not allow the defendant to object that the 
alleged wrong was done by a corporation; and 
would require an account to be kept penriing an 
inquiry at law, without prejudice to the legal 
{juestiou, by granting the injunction in a case 
where the injury was not extreme or irreparable. 
Cory V. Yarmouth Norwich By., 3 Hare, 593 ; 
3 Railw. 'Gas. 524. ■ . . 
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Agamst Waste.] — Although an in junction ex 
parte will not be granted to stay waste, yet an 
interim order will be given, with leave to dis- 
charge it, where the object of the application is 
to preserve property during litigation. Anwyl v. 
Owen^, 22 L. J., Cli. 995 ; 1 W. R. 207— L.JJ. 

Advowsoii.3~-On the principle of protecting 
property pending litigation, the court will, in a 
suit to impeacli a conveyance of an advowson, 
restrain the institution of a clerk, even as against 
a defendant claiming to be a purchaser for valu- 
able consideration without notice under it. 
Greeiidade Y. Dare, 17 Beav. 502. 

Legal Estate.] — In an action by an equitable 
mortgagee for sale or foreclosure the court 
granted an interim injunction to restrain de.il- 
ing with the legal estate till the next motion 
day, on an ex parte application by the plaintiff ; 
there being ground for believing that the defen- 
dants intended to part with the legal estate 
pendente lite. London and County Danhhiy Co. 
v. Lf wis. 21 Ch. D. 490 ; 47 L. T. 501 ; 81 W. R. 
288. 

Pending Appeal to House of Lords.]— Where a 
bill has been dismis.sed and the decree has been 
inrolled, tlie court has exhausted its jurisdicticm 
in tljat suit, and will not grant an injunction to 
preserve the property wliich was in question in 
the cause, pending an appeal to the House of 
licrds ; and where the plaintiff is desirous of 
having the property thus temporarily protected, 
it is incumbent on him to see that the decree is 
frarneil so as to keep alive the jurisdiction 
pending tlie appeal. Galloway v. London Cor- 
porafiojL 11 Jur. (N B.) 587 ; 12 L. T. 623. 

A < lecree was made in three suits for the ad- 
ministvation of the q>ersonal estate of an intes- 
tate, directing the usual inquiry as to her next 
of kin. A certificate was made finding five V‘er- 
sotis of the name of F., who were resident 
abi uiiil, to be the next of kin, and an order was 
niatle ibr distribution of the fund in court among 
them. S.. who had not been a party to the pro- 
ceedings, applied by motion to stay the distribu- 
tion of the fund, alleging herself to be next of 
kin. The vice-ehancelior suspended the giving 
tnit (»f the tuder, and directed his chief clerk to 
inqiiiie whether S. had made out a prima facie 
case, ainl rlie chief clerk finding that she had 
not. tlie vice-difincellor diieeted the order to be 
given ruit without prejudice to any independent 
prijcecding by S. Four of the five shares were 
at once tran-ferred to four of tlie persons found 
entitled; tlie fifth remained in court. Two of 
thesiiares which liad been transferred were sold 
out. aiel tlie ja-oceeds received by the vendors. 
S. then coinnicnecd an action, and obtained in it 
an order granting an injunction to restrain any 
dealing witii tiie three shares which had not been 
sold, and directing an impiiry who were the next 
of kin, and tin's tirder was subsecpiently directed 
to be taken .as made in the three suits as well as 
iutheaetion. The chief clerk again found the 
F, family to he next of kin. The action and a 
summons to vary the certificate were heard 
before the vitv-ehanci'llur, who dismissed the 
summons ami the action, but continued the in- 
junction in the three causes until further order. 
H. af)peah‘<{, and the court of a}tpcal affirmed the 
<leciwsion of the vice-chancellor dismissing her 
bill, but S. being about to appeal to the House 
of lords Held, that as, if S. ultimately suc- 


ceeded in the House of Lords, her success would 
be useless unless the fund were protected in the., 
meantime, the injunction ought to be continued 
pending the appeal. Polirii y. Gray. Stnrla y. 
Freaela. 49 L. J., Ch. 41 ; 12 Ch. L. 438 ; 40- 
L. T. 861 
And see Appeal. 

Alleged Eight to Compensation for Aholitiom 
of OfBice in Custom House.] — Tnnstall v. Boothlrij, 
9 L. J., Ch. 294. 

Specific Chattels.] — The jurisdiction to protect 
by injunction the possession, and to decree the; 
delivery up, of specific chattels, is not confined. 
to chattels, the loss or injury of which would not 
be adequately compensated by damages, but ex- 
tends to all cases in which the party in posses- 
sion of the chattels has acquired such possession. 
through an alleged abuse of power on tne part of 
one standing in a fiduciary relation to the piain- 
tifi. Wood Y. Rowelife, 2 Ph. 382 ; 17 L. J., Ch. 
S3; 11 Jur. 915. 

Where a chattel, from being used in business, 
or otherwise, has a peculiar value, the court will, 
entertain a bill for an injunction to restrain its. 
sale or detention. XortJi v. G. A\ 2 Gifii. 
64 ; 29 L. J., Ch. 301 ; 6 Jur. (N.S.) 244 ; 1 L. 'ik 
510. 

' Irreparable Damage to Seashore.] — See Clowes: 

I V. Bech. 13 Beav. 347 ; 20 L. J,, Ch. 505 (ante. 

I col. 1586). 

I Alleged Lieu — Parting with Fund.]— Injunc- 
tion refused to restrain {lefendants from parting: 
with a fund on which plaintitfs claime:! a lien,, 
the claim being doubtful, and the defendants’ 
liability, if the claim were valid, being admitted. 
South Yorkshire Ba/.and Rirer Bun Co. v. G. Ak 
%., 1 W. R. 203— L.JJ. 

Public Company— Illegal Association.] — The 

court will interfere by injunction to secure the- 
property of an association from being appro- 
priated by the trustee, who is also sole director,, 
for the purpose of recouping himself the sums he; 
has advanced, though questions are raised as to- 
the legality cJ the association, and though relief 
might be refused at the hearing. Sheppard v. 
(Lcenford, 3 W. R. 397— L.JJ. 

I Promissory Note.] — Injunction granted, on 
I terms, to restrain defendant from negotiating 
I a promissory note, and from further prosecuting 
i an action at law upon it. Simons v. Cridland, 
i oL. T. 528. 

I Adjacent Mines — Plow of Water.] — The 

barrier between two mines having been per- 
^ forated, the defemlant, owner of one of them,. 

I artificially caused his water to pass by the per- 
1 forations into the plaintiff's mine, that being: 
I beneficial to him, but causing irreparable damage 
j to tlie plaintiff. Interlocutory mandatory in- 
I junction granted to keep things until the hearing* 
, in the state in which they were ante litem 
I motam : — Semble, it was immaterial whether or 
I not the perforation was the wrongful act of the 
I injured owner. Wetffmindrr Brymho Coal and 
i Coke Co. V. Clayton, 36 L. J., Ch. 476. 
i 

j Plaiutiff need not be in Occupation.] — A 

I court of equity interferes by injunction to prevent 
I an injury in respect of a, legal right, simply on 
1 the ground of the damage it produce. a to prev- 
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perty ; and the jurisdiction of the court is not 
confined to restraining injury to the enjoyment 
and comfort in the occupation. Therefore it is 
not necessary that a party filing a bill for an 
injunction to restrain such an injury should be 
in the actual occupation of the property. WiUon 
V. Ttrwntmd, 1 Drew. & tSm. 324 ; 30 L. J., Oh, 
25 ; 6 Jur. (N.S.) 1100 : 8 L. T. 342 ; 9 W. B. 30. 
'See also Harman v. Jones^ Or. & Ph. 299, ante, 
*coL 1388, Strelley v. Pearson, ante, col lafiO. 

7. Eesteaining Publication. 

Injunction granted to restrain the disclosure 
of secrets come to the defendant’s knowledge in 
the course of a confidential employment. Hcitt 
w. Price, 1 Sim. 483. 

Injunction to restrain the printing of an un- 
published MS., a copy of which had been, by the 
representative of the author, given to a person 
under whom defendant claimed, but not with 
the intention that he should publish it. Queens- 
hury (Duke) v. Shehheare, 2 Eden, 329. 

A plaintiff obtaining information from the 
production of documents in the defendant’s 
possession, is not at liberty to make it public ; 
and an injunction will, if necessary, be granted 
to restrain him. Williams v. Prince of Wales 
Life Assuranee Co., 23 Beav. 338 ; 3 Jur. (n.s.) 55. 

Publication of facts contrary to agreement 
restrained, although occasioned by a very small 
“difference in money arrangements. Anon., 3 
Jur. (N.s.) 685. 

Proprietors of a newspaper dissolved partner- 
ship, and one of them agreed to purchase the 
whole. Before the completion and |)ending a 
suit for specific performance, the purchaser pub- 
lished statements as to the profits and loss of the 
paper, in order to establish a company to carry 
it on. A motion for an injunction to restrain 
him was refused. Marshall y. Watson, 25 Beav. 
501. 

A plaintiff prayed an injunction to restrain 
the defendant from falsely representing that the 
latter was carrying on business in succession to, 
■or ill connection with him ; the bill averred 
general acts of misrepresentation, but one case 
only was made out in which the defendant ha<l 
■opened a letter addressed to the plaintiff, 
answered it in his own name, and endeavoured 
to obtain the custom which that letter offered 
to the plaintiff : — Held, that though this raised 
a grave suspicion against the defendant, it was 
not sufficient to entitle the plaintiff to an in - 1 
junction. Bdginqton v. Edqmyton, 11 L. T. 
299. 

A, being indebted to T., an’ agreement was 
■entered into,’ by which judgment for the debt 
was to be signed, but not entered up, against A. 
for securing payment by instalments, T. agree- 
ing not to enter up judgment (so as to get 
into the Tradesman’s Circular), nor publish it 
ill any way. Shortly afterwards T. threatened 
to sell the judgment debt at a periodical sale, 
which would necessarily involve the publica- 
tion, by advertisements, of A.’s indebtedness. 
The court, being of opinion that this threat 
was not bon^ fide for the purpose of sale, but 
for getting better terms from A., restrained 
such publication by injunction. A. having in 
the first place obtained an ex parte injunction, 
T. offered immediately, and before further 
•expenses were incurred, to submit to a per- 
petual injunction, but refused to pay costs. . A. 
thereupon brought the matter to a hearing ; — 


Held, that he was entitled to the costs to the 
hearing. Jamieson v. Teague, 3 Jur. (N.S) 1206. 

C. filed a bill to establish the validity of his 
security in priority to a voluntary settlement 
executed by his debtor H., who was subsequently 
ill prison for debt, and discharged from custody 
under the acts for the relief of insolvent debtors. 
C. succeeded in establishing his claim, and, 
having been paid, he sent to the trustees of the 
settlement a notice announcing his intention to 
impeach the settlement, and warning them not 
to part with any of the funds in their hands. 
The trustees replied, that unless certain pro- 
ceedings were instituted within one month 
they should disregard the notice. No proceed- 
ings were instituted within the time. Sub- 
sequently a bill was filed by the cestui que trust 
under the settlement, praying for an injunction 
to restrain C. fi*om continuing the notice ; the 
court ordered that the trustees should be at 
liberty to deal with the income of the funds 
until further order, according to the trusts of 
the settlement. Lonerq'in v. Stinerton, 9 Jur. 
(N.s.) 1067; 11 W. K. 984. 

A spinning company being obliged to re- 
adjust its rate of wages, and some of its work- 
men being members of a trade union, the 
company applied to such association on the 
subject ; and the president, secretary, and two 
members went to the mill, and, after consulta- 
tion, expressed themselves content with such 
re-adjustment. On the same day, however, the 
workmen who were members of the association 
gave a week’s notice and left the mill. The 
association then posted a notice, which was in 
substance a warning to all workmen not to 
hire themselves to the company until the dispute 
was settled, and also advertised the notice in the 
local papers. The company remonstrated, posted 
a counter notice of warning, and filed a bill to 
restrain the publication and posting of such notices 
by the association, charging that workmen were 
by the threats and intimidation of the associa- 
tion prevented from hiring themselves to, or 
remaining in the employment of, the company ; 
that the company was materially injured, their 
goodwill much lessened in value ; and that they 
were losing 1781 per week; and praying an 
injunction : — Held, that the threatening or in- 
timidating workmen from hiring themselves to 
or remaining in the employment of a tradesman 
or manufacturer is within the jurisdiction of a 
court of equity, because it is injurious to the 
trader’s property. Ih. 

Held, that this was a deterioration of the 
employer’s business and property, and that a bill 
would lie to restrain the workmen from con- 
tinuing such intimidation. Ih. 

Proceedings of Court.] — Injunction until tlie 
hearing under the order of the house of lords fur 
publishing Ld. Melville’s trial and proliibiting 
anv other publication of it. Gurneq v. Longman, 
13 Ves. 493. 

Jurisdiction of the court to grant or dissolve 
an injunction, or commit for contempt in cases 
where the plaintiffs or defendants, or other 
persons, publish notices or advertisements with 
reference to the subject of a suit, calculated to 
prejudice the rights, or misrepresent the relative 
position or character, of any of the parties to the 
cause. V. 3 Hare,^^^ 

Although the court possesses the power of 
preventing the publication of its proceedings 
pending litigation, it will not undertake to 
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restrain every report published in the columns of 
a newspaper, which may appear to be unfair in 
anv respect, Jirouh v. 29 L. J., Ch. 616 ; 

3 L. T. 571— L.JJ. 

To publish and circulate during the progress 
of an action a copy of the pleadings in the action 
with comments depreciating the case of one of 
the parties is a contempt of court, and calculated 
to prejudice the fair trial of the action, and such 
contempt, if threatened to be committed, will be 
restrained by injunction. Kitmt v. SJiarji, 52 
L. J., Ch. 134 ; 48 L. T. 64 ; 31 W. R. 227. 

Garbled Statements of Legal Proceedings.] 
— Fending litigation, the court will restrain 
puldication, by any of the parties, of ex parte 
garbled statements, calculated to prejudice the 
case of their opponents, of any of the proceed- 
ings in court or before the examiner. The fact 
thk. such publication is by way of defence, and 
in answer to similar publications by the other 
side, will not prevent the injunction being 
granted, but may excuse from payment of the 
costs of the motion. Coleman v. Wed liar tle- 
2)001 By,, 8 W. R. 734. 

See aUo COPYRIGHT— CONTEMPT OF COUBT 

—Trade. 

Public Lecture— Kotes taken by Sborthand 
Writer— Publication in Sborthand Characters.] 
— Where a lecture is delivered to an audience 
admitted by ticket without payment, there is an 
implied contract on their part not to publish 
such lecture for purposes of profit. Nicols v. 
Pitman, 53 L. J,, Ch. 5.52 ; 26 Ch. I). 374 ; 50 
L.T.254 ; 32 W. R. 631. 

The plaintiff delivered a lecture at a working 
men’s college to an audience who were admitted 
gratuitously by tickets issued by the committee 
of the coll%^e." The plaintiff had committed the 
lecture to writing, but delivered it from memory. 
Tlie defendant, a shorthand writer, attended the 
lecture, took it down nearly verbatim, and subse- 
quently published his notes in shorthand cha- 
racters in a periodical brought out and sold by I 
him for the instruction of learners in the art of 
shorthand writing : — Held, that the plaintiff was 
entitled to an injunction to restrain the defendant 
from so publishing the lecture. Ih. See also 
Caird v. Slwe, 57 L. J., P. C. 2 ; 12 App. Cas. 
326 ; 57 L. T. 634 ; 36 W. R. 199— H. L. CSc.). 

Libel— Jurisdiction to Grant Interlocutory 
Injunction.] — The high court has jurisdiction to 
grant an interlocutory injunction restraining the 
publication of a libel. Bonnard v. Perryman, 
60L. J., Ch. 617 ; [1891] 2 Ch, 269; 65 L. T. 
606 ; 39 W. R. 43.5— C. A. 

An interlocutory injunction will not be granted 
to restrain the publication of a libel unless the 
court is of opinion that injury will he caused to 
the plaintiff’s person or property by a continu- 
ance of the publication. Interlocutory injunc- 
tion refused where the libel, though unjustifiable, 
was of such a character that no one wmuld attach 
the slightest weight to it. Salomons v. XfiigU, 
60 L. J., Ch. 743 ; [1891] 2 Ch. 294; 64 L. T. 
689 ; 39 W. R. 506— G. A. 

Pirated Book.] — Injunction granted to restrain 
publication of a book which appeared to con- 
tain pirated matter, until the trial of an action 
at law. Sweet v. Skaw, 8 L. J., Ch. 216. 

Masters and Workmen — Trade Union*— In- 
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timidation— Malicious Injury.] — In consequence 
of a dispute with reference to an alleged pre- 
ferential employment of non-union men by a 
building firm, a trade union published a poker 
headed" ‘ Trollope’s Black List,” containing the 
names of non-union men employed by the firm. 
Upon motion for an interlocutory injunction to- 
restrain the publication, it was decided by 
Kekewich, J., that the publication was a purely 
malicious act, and that therefore an interlocutory 
injunction must be granted. The defendants 
appealed Held, that a primd facie case had 
been established that the defendants w^ere doing 
more than was in fact necessary for their owm 
protection and that therefore the order for an 
interlocutory injunction ought not to-be inter- 
fered with. Trollope v. Zondon Building Traded 
Federation, 72 L. T. 342— C. A. 

Circular Statiug Defendant to be Plaintiff’'® 
Successor in Business.]— Injunction granted to 
restrain the defendants from issuing a trade 
circular representing to the public that thc-^ 
were the successors in business of the plaintiffs, or 
were carrying on the same business which the 
plaintiffs formerly and still carried on. Harper 
V. Pearson, 3 L. T. 547. Bee also Scott v. Scotty 
16 L. T. 143. 

Reputation — Advertisements Injurious to.] — 

There is jurisdiction to restrain by injunction the 
publication of advertisements injurious to a 
man’s reputation or mercantile credit. Dixon v. 
Holden, L. R. 7 Eq. 488 ; 20 L. T. 357 ; 17 W. R. 
482. 

Libel— Injury to Trade — Placard — Circular.] 

— A motion was made by a firm of manufacturers 
for an interim injunction to restrain the secre- 
tary of a trade union committee and a printer 
from publishing false and injurious statements 
to the effect, inter alia, that the plaintiffs prac- 
tised in their business a pernicious system of 
sweating. The respondents offered to treat the 
hearing of the motion as the trial of the action, 
hut such offer was declined by the applicants. 
The court being of opinion that the statements 
constituted a trade libel, and that there was 
nothing reserved for the trial of the action, 
granted an interim injunction. Bonnard v, 
Perryman ([1891] 2 Ch. 269) distinguished. 
Collard v. Marshall, 61 L. J., Ch. 268 ; [1892] 
1 Ch. 571 ; 66 L. T. 248 ; 40 W. R. 47.3. 

With the exception of a case of trade libel, the 
court will not grant an injunction to restrain a 
libel before the case has been submitted to a, 
jury. V. 67 L. T. 263. 

An action was brought by a business firm 
against a trade union, and the secretary, presi- 
dend, and vice-president, and treasurer of the 
union, for an injunction to restrain them from 
publishing a circular in w^hich the plaintiffs 
were accused of boycotting some lightermen. 
The circular was signed by the secretary. It 
was admitted that the vice-president did not 
belong to the union, and w^as joined as defen- 
dant by mistake. The names of the president 
and treasurer were printed upon the paper upon 
which the circular was written, but they gave 
evidence that the circular was issued without 
their knowledge and authority, and that they 
disapproved of it. The plaintiffs in their state- 
ment of claim stated that the statements in the 
circular were untrue and “had been made 
maliciously and unjustifiably on the part of the 
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defendants.” An interim injunction had been 
granted : — Held, that the injunction must be 
made perpetual against the society, the secretary, 
and other officers, servants or agents of the 
society, with costs. That the plaintiffs were 
justified in joining the president and treasurer 
as defendants ; the court therefore gave them 
no costs. PtnliY. Pedemtim of Trades Uiiums^ 
67 L. T. 258. 

Magazine which Defendant had agreed not to 
Dublish^Forms of Order.]— On an interlocutory 
application to restrain the breach, by the publi- 
cation of a certain named magazine or any other 
magazine prohibited by the agreement, of an 
agreement made between plaintiff and defendant, 
the publication of the named magazine only will 
be restrained ; and the court will altogether sus- j 
pend the publication until .the hearing of the 
cause. Ainmorth v. Bentley^ 14 W. R. 630. 

Trade Circular — Misrepresent ation.]— A firm 

of engineers issued a circular stating that they 
could sell goods of the same kind as their former 
employers, but better and cheaper ; which state- ; 
ments were untrue : — Held, that the circular j 
was a deceit upon the trade and the public, and j 
that an injunction ought to be granted. Stecens 
V. Paine, 18 L. T. 600. 

8. To Quiet Possession. 

Injunction for plaintiff’s possession as at time 
of filing bill, and three years before. Sajwote v. 
Newport, Cary 47. 

Injunction for defendants in pos.session against 
plaintiff's entering. Dowche v. Perrot, Cary 45. 

Commission to put plaintiff into possession, 
injunction being dissolved or disobeyed. Boles 
V. Walley, Cary, 38. 

Commission granted to put defendant in such 
possession of lands as he had at time of bill 
exhibited. Ilawhes v. Champion, Cary 36, 45. 

Against a writ of ayel, after forty-five years’ 
possession, a perpetual injunction was granted. 
Knight v. Adamison, 2 Freem. 106. 

It is usual in Ireland for a lessee, who has 
been three years in possession, and is disturbed, 
to file his bill in the court of chancery there, for 
an injunction to quiet him in possession, till 
evicted by due course of law ; and this usage is 
founded upon the equity of the statutes made 
against forcible entries. But all bills of this 
kind must allege, and it must also be proved, 
that the sole and actual possession is in the 
plaintiff, and that no ownership or possession is 
in any other person. Vermn v. Dublin City, 4 
Bro. P. C. 398. 

An injunction was awarded to restore and 
quiet the plaintiff and his tenants in the posses- 
sion of the premises in question, but it was at 
the same time ordered that he should appear to 
an ejectment to be brought by the defendant, in 
-.order to try the title. An ejectment was ac- 
cordingly brought, and the defendant obtained a 
verdict, and was afterwards put into possession. 
But on an appeal by the plaintiff, it was ordered 
that he should be at liberty to bring an eject- 
ment to recover possession of the premises, and 
that no mortgage should be set up in bar to his 
title. Seymour v. Ryan, 4 Bro. P. C. 390. 

Bill to be quieted in possession of a right of 
common, and to prevent distresses. Defendants 
produced affidavits of fifty years’ right of common 
and quiet possession ; but the court would not 


interpose till after one or more verdicts at law. 
Amm,, Grilb. 183. 

An injunction is awarded by a decree to put 
the plaintiff into possession of the premises in 
question ; and at the same time the parties are 
directed to try the title at law. This decree is. 
repugnant, and must be reversed as to the in- 
junction. Lamsborough (Lonli) v. Blwood, 4 
4 Bro. P. C. 385. 

G-arden grounds used for trades as much pro- 
tected by the Highway Acts, &c., as private pro- 
perty ; plaintiff, therefore, quieted in possession 
by injunction against the commissioners. Hughes 
V. Morden College Trustees, 1 Ves. 188. 

On a conviction before justices for a forcible 
entry, and a writ of restitution awarded by 
them, the record of the conviction was removed 
by certiorari into the king’s bench. The lord 
chancellor, notwithstanding, granted an injunc- 
tion to restore the plaintiff to his possession. 
Stewart v. Stewart, Wall. Lyn. 97. 

The crown having obtained judgment in an 
information of intrusion, which was more than a 
year old, the court granted a conditional order 
for liberty to issue an injunction to put the 
crown in possession, serving the parties in pos- 
session, of the lands. Att.-Gen. v. Riggs, 6 Ir. 
Eq. ll. 17. 

By a grant or patent, dated in 1801, the then 
Bishop of Ely, having, as the grant stated,, 
“confidence in the probity, fidelity, care, and 
industry of P.,” granted to P., who was a solicitor, 
“ the office of receiver of all issues, profits, sum 
and sums of money, arising and issuing” from 
the possessions of the see, to hold to F. by himself 
or his sufficient deputy or deputies, to be approved 
of by the bishop and his successors, for his life» 
The office of receiver was an ancient office, and 
had been exercised before the restraining stat. of 
1 Eliz. c. 19. P. held the office under threer 
successive bishops, during the whole of which 
time he not only received the rents, but negoti- 
ated the renewal of leases, and prepared the 
leases of the see, and likewise attended all 
searches for records in the bishop’s muniment 
room, of which he kept a key, for the performance 
of which acts he received fees and emoluments. 
It appeared also that his predecessor in office^ 
who had held the office since 1785, had done 
the same. Upon the accession of A. to the 
bishopric in 1836, he refused to admit P.’s claim 
of right to perform these last-mentioned acts ; 
upon which P. filed his bill against the bishop, 
praying a declaration of the rights in question 
in his favour, that he might be quieted in the 
possession of the office, and that the bishop 
might be restrained by injunction from obstruct- 
ing the plaintiff in the exercise of such rights, 
and from doing acts in contravention of them : — 
Held, first, that the plaintiff’s claim was not of 
such a nature as to induce the court to interfere 
to protect them, without being well satisfied 
(which the court was not) that his legal remedy 
wp.s insufficient to do him complete justice ; and,, 
secondly, that the relief sought being analogous 
to the specific performance of an agreement, the 
bill must fail on the ground of want of mutuality ; 
the nature of the duties and serrices asserted by 
the plaintiff being such as to preclude the possi- 
bility of a decree in this court against him, 
compelling their specific performance. Picker- 
ing V. Big CBish tp}, 2 Y. & Coil. 0. C. 249 ; 12 
L. J., Gh. 271; 7 Jur. 479. 

Perpetual injunction granted to restrain the 
tenant of a farm in part of which was a pool 
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through which ran a stream from the mountains, | 
depositing in its passage mineral substances, | 
■from taking and carrying away from and out 
•of the bed and bottom of the pool or any part 
thereof, any soil, oxide of iron, ochre, shine, 
deposit, or other mineral substances, and from 
puddling, loosening, disturbing, and floating, 
'and from causing to be pnddled, loosened, dis- 
turbed, or floated off any soil, oxide of iron, 
■shine, deposits, or mineral substances, already 
deposited upon the beds of the said pool, the 
Tight of the plaintiffs to the several mineral 
substances having been established by a verdict 
in an action at law, brought bj^ them against 
■the' defendant, and not in an issue or action 
directed bv the court. Thomas v. Jones ^ 1 Y. & 
■Coll. C. G.’'510. 

Where pai'ty had been in possession fifty years, 
and that title was confirmed in chancery, other 
party was prohibited by injunction from dis- 
•piiting it again in court of law. Cleneh v. 
Tomley, Carv, 23. See also Aeherleif v. } ernon, 
■2 Barn. K. B. 212. 

Where a defendant is in possession of ^ an 
'estate, and a plaintiff’, claiming possession, 
seeks to restrain him from acts of spoliation, 
the court w^ill not grant an injunction unless 
the acts are so flagrant as to justify it in de- 
parting from the general principle. Lowndes v. 

Jur. fN.S.) 226 ; 10 L. T. 55 ; 12 W. E. 

•399. 

Where a plaintiff is in pos-session, the court 
•will leave him to his remedy at law against a 
stranger committing such acts, unless they tend 
to the destruction of the inheritance. Ih. 

But where a plaintiff' in possession seeks to 
restrain the defendant claiming title, the ten- 
dency of the court will be to grant the injunc- 
tion. Ih, 

So where a plaintiff in possession filed a bill 
against a defendant claiming possession, and 
threatening to come upon the estate, and cut 
up sods, deal and other timber, the court 
granted a perpetual injunction to restrain him 
'from so doing. Ih. 

Yliere a managing body of a religious society 
■appointed an agent at a salary, “ with six months’ 
notice of .separation on either side,” with liberty 
to occupy and ctirry on his trade in a house 
belonging to the society, and afterwards sum- 
marily dismissed him for alleged misconduct, 
•and resumed the possession of the house, of 
which they ■were afterwards forcibly dispos- 
sessed by the agent, on a bill by the managing 
body the court granted an injunction to restrain 
•such agent from disturbing the possession. 
Spurff in v, T17«/c, 2 Giff. 473 ; 7 Jur. (n.s.) 15 ; 
3 L. T. 609 ; 9 W. E. 266. 

Action for Quiet Possession — Injunction— 
Joinder. — A claim for an injunction to restrain 
interferenee with quiet possession of real pro- 
perty is not such a separate cause of action as 
cannot, without the leave of the court, be joined 
Tvith a claim for quiet possession. Kendnah v. 
Mohevts, 46 L. T. 59 ; 30 W. E. 365, 


successive motions. Lawson v. Morgan, 1 Price, 
303. 

In a suit for an injunction the plaintiff is not 
bound to apply by motion for an injunction in 
the first insta-nce. Ba/vles v. MamhalL, 7 Jur. 
(N.S.) 720 ; 4 L. T. 105 ; 9 W. R. 368. 

A motion for an injunction upon notice, and 
before appearance, cannot be made, unless leave 
to give notice has been obtained, and the notice 

express that fact. Cooh v. , 4 L. J. (o.s.) 

Ch. 141. 

Where a motion for an injunction is ordered 
to stand over, with leave to the plaintiff to bring 
an action, the plaintiff is not bound to bring his 
action till the defendant applies to the court. 

V. 14 Jur. 1129. 

After the dismissal of a bill for the specific 
execution of an agreement, the plaintiff being 
unable to make a good title, an injunction to 
restrain him from proceeding on the agreement 
at law granted, on motion, the defendant under- 
taking "forthwith to file a bill. 3f'Ma})iara v. 
AHliur, 2 Ball & B. 349. 

Perpetual.] — By consent, an injunction was 
made perpetual upon motion. 3Lyrrell v. Pear- 
son, 12 Beav. 284. 

Granting before Bill Filed. ] — When, on account 
of the offices of the court being closed, the filing 
of a bill has been delayed, the court may grant 
an injunction before bill filed, and direct the 
bill and affidavit to be filed as on the day wffien. 
the offices were closed. Carr v. Morlee, 42 L. J., 
Ch. 787 ; L. R. 16 Eq. 125. 

In a pressing case the court will grant an 
injunction before bill filed. Thornloe v. Skuines, 
42 L. J., Ch. 788 ; L. E. 16 Eq. 126 ; 21 W. E. 
880. 

An injunction wms granted before bill filed to 
restrain the defendant from levying execution. 
Campana v. Wehl), 22 W. E. 622. 

Motion by Defendant for, before Statement of 
Claim delivered — Cross-action by Defendant.] — 

A defendant who has appeared cannot, wdiere no 
statement of claim has been delivered, move for 
an interlocutory injunction where the relief 
wdiich he seeks is not incidental to or does not 
relate to or arise out of the relief sought by the 
plaintiff’s action ; but he must either w^ait till 
he can put in a counter claim or issue, a w'rit in 
a cross-action. Relief against breach by the 
plaintiff of a covenant not to use the defendant’s 
name in carrying on a business wdiich had 
formed the subject of a partnership between the 
plaintiff and the defendant is not incidental to 
relief sought in an action by the plaintiff for 
breach by the defendant of a covenant not to 
carry on a like business wdthin a certain radius, 
though both covenants are contained in the dee«i 
of dissolution of partnership. Sargaait v. Bead 
(1 Ch. D. 600) distinguished. Carter v. Peg, 63 
L. J., Ch. 723 ; [1894] 2 Ch. 541 ; 7 E. 358 ; 
70 L. T. 786— C. A. 


C. PRACTICE EELATIKG TO, 

1. How Obtained. 
a. On Motion. 

In Oeneral, 

Application for injunction and appointment 
of receiver should be made the subject of tw'o 


h. Bx parte or on Kotloe. 

After Appearance.] — After service of sub- 
poena, and the appearance of a defendant, a 
motion for an injunction cannot be made ex 
parte. Langham v. G. W. By., 1 De G. & Sra, 
486. And see 8. C., 16 L. J., Ch. 437: 11 Jur. 
839. 

Although, in cases in the. nature of waste, an 
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injunction will sometimes be granted ex parte, 
even after appearance ; yet, if in such a case an 
injunction has-been obtained for. default of ap- 
pearance, and it turns out that appearance had 
in fact been entered at the, time when the in- 
junction was moved for, the order will be dis- 
charged. Huvrlmi v*. CocJierell, $ Meriv. 1. 

Plaintiff cannot move for injunction ex parte 
after he has served the defendant with a sub- 
poena, and defendant has appeared. Perry v. 

3 Russ. 519. 

Appearance the day before motion would not 
suffice to prevent injunction ex parte in case of 
waste. Mlard> Y. Jones 605. 

Defendant having appeared, motion for in- 
junction in matter of waste not immediate; 
without notice, refused. Collard v. Cooper, 6 
Madd. 190. 

Injunction not granted to prevent transfer of 
stock until detenclants have appeared, or are in 
contempt, &c., upon notice. Doolittle v. WalUm^ 
Dick. 442. 

An injunction may be granted ex parte, not- 
withstanding the defendant has appreared to 
the bill. Bdl V. Hull cf Selhy -Ry,, 1 Railw. 
Gas. 616. 

An injunction to restrain the pulling down of 
houses granted on an ex parte motion, although 
the defendants had appeared. Petley v. Eastern 
Counties Bij.^ 8 Sim. 483 ; 8 L. J., Ch. 209. 

After appearance, no special injunction (such 
as against the' navigating of a ship) without 
notice. 2Iaraseo v. Dolton^ 2 Ves. 112. 

An injunction allowed to be moved for ex 
parte, in a pressing case, after the defendants 
had entered an appearance. In this case, counsel 
having been instructed to oppose the motion, 
although no notice had been given, the court 
allowed them to be heard. Acramun v. Eristol 
DocJi Co,, 1 Russ. & M. 321. 

Notice required — Trading Concern.] — Juris- 
diction by injunction, where the effect will be 
to stop a great trading concern, exercised with 
caution ; not ex parte, but on notice, with the 
opportunity of opposing on affidavit. Croioder 
Y,TlnMe/%l9 Ves. 618 ; 13 R. R. 267. 

Bill of Exchange.] — Injunction granted ex 
parte to restrain the negotiation of a bill of 
exchange, by a holder who had given valuable 
consideration for it, but who had notice that it 
had been improperly accepted by a partner of 
the plaintiffs, in the partnership’s name. Hood 
V. Aston, 1 Russ. 412 ; 25 R. R. 93. 

Motion of Course — Order Discharged.]— Court 
will discharge order for injunction obtained on 
motion of course, if it ought to have been moved 
for on notice. Heed v. JJoivyer, 1 Price 101. 

Defendant Served Personally, and not Appear- 
ing.] — Motion granted for an injunction for one 
partner against another, the defendant being in 
contempt, and served personally, and not appear- 
ing. Mead v. Dowers, 4 Bro. C. C. 441. 

Want of Answer.]— Where an in j unction ob- 
tained for want of answer is dissolved on the 
merits, and the bill is afterwards amended, a 
motion for an injunction for want of an answer 
to the amended bill is a special application 
requiring notice, notwithstanding the defendant 
may be in contempt. Chimdll v. Chauvet, 
Younge, 560. 


^ Answer by one of three Defendants — Injunc- 
tion Irregular.] — -Injunction to stay proceedings 
at law, dissolved for irregularity, plaintiff having 
obtained the injunction as of course, for want 
of anwer of two defendants who resided abroad, 
without notice to the other defendant, who was 
sole plaintiff at law’, and had put in his answer 
in time. Cooper v. FlbuU,, Wightwo 409. 

Action for Accounts.] —If a bill for an injunc- 
tion prays for an account and answ^er from any 
of the defendants, all the defendants must be 
served before moving on the bill. Newenliant v. 
O'SuUimn, 1 Ir. Eq. R. 68. 

Policy of Insurance.] — A. being sued at law 
on policy of insurance wdiich he had made as 
agent for B,, on motion for injunction, on affi- 
davit of B.’s residing abroad, A. must have notice. 
Beaclicroft v. Gordon, 3 Anstr, 686. 

Notice should be given.] — Notice of an appli- 
cation for an injunction should be given to a 
defendant w’here that can conveniently be done 
without producing any mischief to the plaintiff, 
and although a subpoeiia may have been served 
to appear and answer the bill. Home v. Tliomp- 


Pulling down Houses.] — An injunction to 
resti-ain pulling dowm houses granted ex parte, 
after appearance. Petley v. Eastern Counties 
My,, 8 Sim. 483 ; 8 L. J.,*Ch, 209. 

Transfer of Stock.] — When a transfer of stock 
is about to be made to wnong pers-ons, the court 
will not grant an cx parte injunction to restrain 
the transfer, unless the plaintiff sw^’ears that he 
believes the defendant will avail himself of the 
transfer and will refuse to retransfer. Ai'h- 
loriglit V. Gryles, 13 L. J., Ch. 303. 

Parting with Legal Estate.] — In an action 
by an equitable mortgagee for sale or foreclosure, 
the court granted an interim injunction to 
restrain dealing with the legal estate till the next 
motion day, on an ex parte application by the 
plaintiff ; there being ground for believing that 
the defendants intended to part with the legal 
estate pendente lite. London and County Banli-' 
ing Co. v. Lewis, 21 Ch. D. 490 ; 47 L. T. 501 ; 
31 W. R. 233— C. A. 

After Notice of Motion.]— Notice of motion for 
an injunction w’as given, but owing to press of 
business in the court it stood over from time to 
time, and at last stood over without the under- 
taking as to damages being continued. On a 
threat by C. and ¥. to do the act sought to be 
restrained, D. obtained an interim injunction 
ex parte: — Held, that notice of motion having 
been given, the ex parte injunction ought not to 
have been granted. Graham y, Campbell, 47 
L. J., Ch. 593 ; 7 Ch. D. 490 ; 38 L. T. 195 ; 26 
W. R. 336— C. A. 

To Restrain Execution— Payment into Court.] 

— Where an unsuccessful plaintiff at law hies his 
hill to restrain the defendant at law from issuing 
execution against him for the costs, the court 
will not grant an injunction ex parte unless the 
plaintiff brings the amount of the taxed costs 
into court, v. Baldioin, 1 W. R. 484 — 

L.JJ. 
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To Restrain Breaoli of Conditioaal Agreement, 
wkere Condition not Perfectly Performed.]— 

Injunction granted ex parte to restrain acts 
agreed not to be done if a certain sum of money 
were paid, thougli the plaintiff was not prepared 
to pay the whole of the agreed sum. Anon., 
3 Jur. (K.s.) .(>85, 


till the merits of iniunction be determined ; hut 
iniunction will not he granted against a foiei^nei 
unlesson affidavits of merits. Anon., Lofft, o-lo. 

Verifying Betters.]— Letters set forth hy the 
hill and not admitted hy the answer, allowed to 
he ’verified hy affidavit in support of an in- 
junction. Tofff/nnt'v.Ji^c-iolstt, 1 Mei. 499, 


Bill of Exchange.]— Injunction granted ex I 
parte to stay negotiation of hills of exchange. 
V. Bozon, 8 L. J, (O.s.) Ch. 57. 

To Eestrain Proceedings at Baw.] — Injunction 
granted ex parte to stay proceedings at law 
where the action was commenced so late that 
the plaintiff in equity^ could not obtain the 
common injunction in time to serve any useful 
purpose. Jone.s v. Banfiott, 2 Russ. 205. 


In Action to Restrain Publication.]— In- 

junction, until answer or further order, ^ to re- 
strain the publication of a work as the plaintiff 's, 
upon affidavit, hy the plaintiff’s agents (the 
plaintiff himself being abroad), of circumstances 
makino’ it highly probable that it was not the 
plaintiff’s wort ; arid the defendant refusing to 
swear as to his belief that it was so. Byron 
(Lord) V. Johndon, 2 Mer. 29 ; 10 R. R. 135. 


iii. Service of yotice of. 

Rermission for personal service of notice of 
motion for an injunction granted under special ' 
circumstances. J//7/.S* v. Beamon, 4 Y. Coll. 

158 . , , , 

An injunction may he obtained before ap- 
pearance u])on personal service of the notice 
of motion, hut a receiver cannot, except leave 
he given to serve the notice personally. Buiu^ 
hottom V. Brceouin, 4 Beav. 145 : 10 L. J., Ch. 
3()2. 

Such leave will not he granted unless it 
ap])ears that the plaintiff has used due dili- 
gence to compel appearance. Ih. 

Held, that, under the circumstances, notice 
of motion for an injunction ought to have been 
.served on the assignees of the liankrupts. 
Vrauford v. Scott, G Jur. 163. 


Affidavit by Plaintiff after Answer.]— Court 
will not, in aid of motion to prevent partner 
receiving or creating debts, and for appointing 
receiver, permit plaintiff to use affidavit made 
and filed after coming in of answer ; though in a 
case analogous with irreparable waste such 
affidavit made, iac., before answer might be used. 
Laicson v. Morynn. 1 Price, 303. 

In injunction cases, no affidavit as to the 
title after answer. Platt v. Bntton, 19 Yes. 447. 

As to Plaintiff’s Knowledge and Belief. ] — If 

material fact be charged in injunction bffl, and 
deposed to in affidavit in support of it, not 
positively, but as plaintiff has reason to know, 
and that he believes it to be true, and fact is 
one which if true lies only within knowledge of 
the defendant, who may deny it, if not true, the 
court will grant injunction if not denied by him. 
Scott V. Becher, 4 Price, 346 ; 18 R. R. 722. 


On Housekeeper, Insufficient.] — Service of 
notice of motion for an injunction to restrain 
cxcc.ution on a judgment obtained in an action 
at law, on the housekeeper to the persons who 
were the defendants’ attorneys in that action, is 
insufficient. Where the order obtained on such 
moti(jn stated that it was made on notice to the 
(lefeiidants, they should move to discharge such 
order, and not to diss<dve the injunction. Any ter 
v. May, 3 Ikp R. 488 ; 3 W. K. 330. 


Partnership.] — Affidavits admitted on motion 
after answer, for an injunction and receiver, in 
the case of partnershi}), by analogy to waste. 
Peacocli V. Peaeoclt, 1(5 Yes. 49 ; 10 R. R. 138. 

Against Executor.] — Injunction granted to 
restrain an executor claiming under a will, and 
also by gift from testatrix, in lifetime, from 
selling, upon affidavit of undue influence. 
Edmundr v. Bird, 1 Yes. & B. 542. 


iv. Affidavit. 

To Prove Allegation in Bill.] — Affidavit in 
sup}jort of injunction admitted after answer to 
]>rove an allegation in the bill as to acts of the 
parties, neither admitted nor denied by the 
answer ; but such affidavit not to be allowed in 
contradiction to the answer. J/oryan v. Goode, 
3 Mer. 10. 

To Contradict Answer.] — On a motion for an 
injunction, the plaintiff' cannot read affidavits to 
contradict the answer. Somnurvllle v. Bueliler, 
3 Anstr. 658. 

In an injunction cause, affidavits admitted 
on motion against the answer not on the title, 
but on fpiestions of fact, as in the instance of 
waste. cVc., and the original affidavit, where 
the deffuidant, having obtained time to file 
affidavits, instead of that puts in an answer. 
^ for phi t v. Jones, 19 Yes. 350. 

Affidavit of Itterits— Foreign Defendant.] — 

AVliere injunction is moved in exchequer, you 
may move to. try the cause for staying execution 


Answer put in before Motion.] — A special in- 
junction was moved for before answer witliout 
notice, the proper affidavits being filed, and the 
court on such motion directed notice to be given, 
but the answer was put in before the motion 
came on after notice Held, that the affidavits 
might be read. Atldmon v. KemUe, 7 Sim. (138. 

On motion for injunction, affidavits filed 
before answer may be read, where plaintiff, hy 
, saving notice of motion till future day, enabled 
defendant to file answer before motion read. 
GlaiiAnyton v. Tinea lies, 1 Sim. &: S. 184 ; 1 L. 3. 
(O.S.) Oh. 113 ; 24 R. R. 153. 

On an application for a special injunction, the 
answer of the defendant and the affidavits in 
support of the application were filed the same 
day : — Held, that the affidavits were admissible 
in support of the motion. MehoUon v. Knapp, 9 
Sim. 32i) ; 7 L. J., Ch. 219. 

Misnomer of Party.] — An order, obtained on 
affidavit of service, discharged with costs, on the 
ground of a misnomer of a party in the affidavit. 
Salomon's. Stalman, 4 Beav. 243; 10 L. J., Ch. 327. 



1605 


INJUNCTION. 


1606 


Interpleader.] — Upon motion for an injunc- j 
tion in an interpleader suit to restrain an action, ' 
there is no necessity for an affidavit of merits. 
Sedgioiek v. Clegg ^ 4 Jur. 742. 

Allegations not Noticed in Answer. j— In 

nioviiig for an injunction after answer, affidavits 
filed after the answer may be read in support of 
.allegations in the bill, which are not noticed by 
the answer. Jefferys v. Smithy 1 Jac. k. Walk. 
298 ; 21 R. B. 175. ’ 

Affidavits Filed before Bill.]— Interim injunc- 
tion granted ex parte where the affidavits had by 
mistake been filed before the bill. Femiall v. 
JBnrwnyl^ Jur. 1051. See also Bowen v. Bowen^ 
7 Ir.R.'"Eq.;'251. . " . ", 

After Answer. ] —Affidavits filed after the an s wer 
.cannot be read on a motion for a special injunc- 
tion, in support of which no affidavits had been 
■filed before the answer ; and the rule is the same 
whether notice of the motion was given before 
the answer was put in or afterwards. 31anser 
V. Je)ine)\ 2 Hare, 599. 

Where an answer is filed after notice of motion 
■for a special injunction, affidavits subsequently 
filed cannot be used to contradict the answer. 
Lloyd V. Jenhlm^ 4 Beav. 280 ; 5 Jur. 697. 
S. P., Beatty v. Beatty, 2 Moll. 541. 

A motion for an injunction and receiver being 
brought on, stood over at the request of the 
.defendant, who filed bis answer the next day 
Held, that the plaint ifl! might use affidavits 
subsequently filed, in contradiction to the 
.answer, which, under these circumstances, must 
be treated as an affidavit. Glhson v. Xleol, 

6 Beav. 422. | 

On a motion after the answer for an injunc- ' 
lion to stay waste, affidavits filed subsequently 
-.to the answer cannot be read. Smythe v. 
Boiyt/te, 1 Swan. 252. 

A plaintilf in a bill for an injunction to stay 
waste, cannot read a snpiilemental affidavit in 
•support of a conditional order for the injunction. 
'The proceedings under such a bill are peculiar to 
Ireland. Joley v. Stoeldey, 1 Hog. 247. 

Answer, when treated as Affidavit. ] — An answci* 
to a bill for an injunction, which has been filed 
.after the service of notice of a motion for an 
injunction, is no bar to the motion, and can only 
be used as an affidavit. Atliuwon v. ColUm. 
1 Hog. 110. 

After answer, the original bill was amended, 
.and the defemlant obtaineil time to answer it ; 
the plain tifi: then gave notice of motion for a 
■special injunction, and filed affidavits in support 
of it. The motion coming on, the defendant 
•obtained time to answer the affidavits, and then 
filed both her answer and affidavits in opposi- 
tion : — Hehl, that the second answer must be 
treated as an affidavit, and that the affidavits in 
rsupport of the motion might be used to qualify 
rthe second, but not the first answer. Jladeii v. 
Veeten, 5 Beav. 603 ; 12 L. J., Ch. 38. 

Affidavits were filed in supi)ort of an applica- 
lion for an injunction to restrain the master and 
part owner of a ship from taking possession of 
•goods claimed by him as his private property, 
anti by the other partners as partnership pro- 
perty, after which the defendant put in his 
.answer, and several affidavits were subsequently 
filed on both sides : — Held, under such circum- 
. stances, and on such an application, that the 


answer could only be treated as an affidavit. 
Gardner Y. M'Cntelieon, 4 Beav. 534. 

The plaintifi claimed to be a partner with 
the defendant, and sought, by his bill, accounts 
and an injunction and receiver. Before the 
answer was put in he gave notice of motion 
for an injunction and receiver, and filed affi- 
davits in support of the motion. The answer 
came in on the day for which the notice of 
motion was given, and before the motion was 
made, and it denied the existence of any partner- 
ship : — Held, that the affidavits could not be 
read on the motion, which, therefore, failed ; 
but no costs were given. Ihah v. Mathews, 2 JDe 
a & Sm. 227 ; 12 Jur. 643. 

Ex parte Application.]— The affidavits, upon 
which an ex parte application for an injunction 
is made, must show, either that notice to the 
defendant would be mischievous, or .that the 
mischief is so urgent that it would be done, if 
notice were served upon the defendant, before 
the injunction could be obtained. When the 
affidavits fall short of this point, the motion 
must be directed to stand over, and notice of it 
to be served on the defendant. Anon,, 1 L. J. 
(o.s.) Gh. 3. 

Affidavit not mentioned in Notice of Motion.] 

■ — That the notice of motion for an injunction 
contained no notice of an affidavit in support of 
the injunction previously filed, is not an objec- 
tion that can be taken by a defendant who has 
actually searched for and obtained a copy of the 
affidavit. Semble, otherwise, wlieii the defendant 
has not searched furtlier back than the date of 
the notice of motion. Bent v. Itcynolds, 2 Jur, 
201 . 

Neglect to obtain Office Copies.] — A special 
injunction was dissolved with costs, office copies 
of the affidavits in support of it not having been 
obtained, when it was moved for. Jaohson v. 
Camdy, 10 Sim. 326 : 10 L. J., Ch. 356. 

An ex parte injunction obtained on an affi- 
davit, of which no office copy was in court at 
the time of making the motion, dissolved with 
costs. Elsey v. Adams, 4 Giffi. 398. 

By Solicitor.] — Motion to extend the common 
injunction refused, because it was supported by 
the affidavit of the solicitor only, and no .satis- 
factory explanation was given why tlie plaintiif 
himseif had not made the usual affidavit. 
Spalding v. Beiley, 4 L. J., Ch. 169. See alst) 
Seotson V. Gaury, 1 Hare, 99 ; 11 L. J., Ch, 98. 

V. Full Biselosnre of Material Facts (AU* 'parte 
Lijunctiofi). 

When a plaintiff comes for an e,r parte injunc- 
tion he must state his case in the first instance 
fully and fairly, llcmplull v. M’Kenna, 2 Dr. k 
War. 183 ; 2 Con. & L. 76 ; 5 Ir. E(|. B, 57. 

In cases of injunction, the court exercises 
discretion ; so that, where the effect of continu 
ing an injunction would have been to exc]ud(i a 
question on a <loubtful statute from ever being 
discussed, and no apparent danger tt> the property 
was shown, the court dissolved the injiinetion, 
Att.-Gen. v. AspinalL 2 Myl. k C, G13 ; 7 Ij. 

Ch. 51 ; 1 Jur. 812. And see S, C, 1 Keen, 513. 

It is an established rule, that where a ])arty 
obtains an ex parte injunction by misrepresent- 
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in" the {acts of the case, he sh.aU not aftenvarits ac 
bo°permitted to support the injunction, by show- se 
ing another state of circumstances in which he 

would be entitled to it. Ih. ^ -i ? 

Injunction order in a possessory suit set aside M 
upon the ground that the plaintiff had not fully - 
and fairly stated his case in the first instance. 
Deem Y. Dlunheftj Dr. 255. ^ • £ 

Before a party makes an application to this S( 
court for its interposition by injunction, ^ he /< 

ought to make the strictest investigation 1 

the accuracy of the circumstances stated by hum 
l^unaerqneJd Y. De Blaquiere, 8 bim. 6h>; / a 
L. J., Cii. 270 : 2 Jur. 788. . a 

Upon obtaining an interim order, in the nature -3 
of an injunction ex parte, the plaintiff must 
brinp’ all material facts to the knowledge of the | 
court, at the peril of having his I 

refused. FulUe Taylor, n L. ^ - 

Jur. (isr.s.} 748 ; 8 L. T. 69 ; 11 . D* ^ 

Where the fact that the defendant s solicitors { 
denied the plaintiff’s right had not been stated to i 
the judge, the court, on the motion tor ^ 

tioin made no order, except that the costs ot the . 

defendant he costs in the cause. Ih. 

On an application for an cx p>arte injunction, 
a plaintiff: omitted to state a material fact. A : 
motion lieing made to dissoh’c it, the plaintiit 
swore that he had forgotten the circumstance 
Held, that it was no excuse for the suppression. 
CUfton V. MoMimni, 16 Beav. 855. 

A plaintiff applying for an injunction should 
fairlv state his case, both where the application 
is ex parte, ami where, on notice, the opponent 
does not appear ; but the court does not hold 
him so strictly to the rule in the latter case 
the former. Mtiehtren v. Stainton, 16 Beav. 2 / J ; 
22 L. J., Oil. 274 ; 1 W. R. 70. 

Pfirties coming for an injunction ex parte 
ought to stjite their case fully and fairly to the 
court. If they tlo not, they will be made to pay 
costs, even though successful. Holden v. ^\ at er- 
low. 15 W. K. 189. . 

When a plaintiff applies ex parte for a special 
injunction, he is hound to state in his bill every 
materinifact, and set Aut evmw material docu- 
ment bearing upon the subject-matter of the 
litigation. Thvrbottle v. Dooley, 20 L. T. 

When therefore a plaintiff omitted a material 
letter written by the defendant, and the atten- 
tion of the court was not pointedly called to such 
letter on the application for tlie ex parte injunc- 
tion, th(,i court immediately discharged the order 
for the injunction, and directed restitution of 
possession of certain premises, which were in 
quest iuu in the suit. Ib. 

"b. By Action. 


acquiesced in by Tioe-Chanoellor (MSS.). And 

see cases, Ambl. 70, n. ^ , 

Excepted case in which an injunction ^\as 
granted though not prayed for hi’ 

'BlomJieU- v. 8 Beav. 2oU ; 14 L. J., Ch. 

260 ; ’9 Jur. 717. . , 

Whether at the hearing an injunction can be 
oranted, which the bill or information did not 
seek muere. Att.-Gen. y. Dirmrayhaw F Ow- 
Dy., 4 De Q. & Sni. 490 ; 15 Jur. 

An injunction granted upon an interlocutors 
application cannot exceed that Played by the 
bill Monro v. Wirenlwe 4' Brifihtlinyoea h/y., 

4 De G-. J. & b. 723 ; 18 W. R. 880. 

Although the prayer of process is no longei 
part of a bill, the rule of the court still contmiies, 
tliatan injunction granted on motion must be 
such an injunction as is prayed by the pul. Lm 
a motion ‘to dissolve an ex parte injunction, 
oranted in the terms of the prayer of the bill, it 
is not competent to the court to gi'aut a iiei\ 
injunction in terms not prayed by the bill. 
Burdett Y. Hay, 68 L. J., Ch. 41 ; 9 Jur. (K.s.) 
1260 ; 1) L. T. 429 : 12 W. R. 61. 

Where a plaintiff alleges and proves, in a case 
for an injunction, a, peculiar aiul specific injuiv . 

’’ the order which he obtains gives him an ex- 
- tended right, in general terms, to restrain any 
injury of the same kind ; but where the peculiar 
and specific injury is distinctly stated upon the 
I pleadings, and where the words used desciibe 
1 niiothev peculiar and specific injury proposed to. 
t be proved, the plaintiff is not entitled to relief. 

1 Hertz V. Union Banh of London, 1 Jur. (N.S.) 

1 127 ; 8 W. R. 49. . . 

Where a bill states that an injury by the 
defendant will, by a certain mode of operation, 
e be inflicted upon the plaintiff, and then, after 
e giving notice of motion for an injunction, that 
V mode of operation is changed and another 
•- adopted, the wholesome arrangement is to amend 
the bill. Ih. , . 

il General words in a motion tor an injunction 
y are only justified by establishing a specific case 
i- of injury. Ih. 


i. Claim. I 

Proper injunction cannot be granted unless 
expressly prayed by the bill. Savory v. Dyer, 
Ambl. 7U. 

The general prayer for relief will not extend 
to an injunctinn, which will not be granted 
unless ex})rt*sslv pi*aye<l for. OariU v. Deacoclt, 
Barnanl. 27. And see Jeom College v. Bloom, 8 
Atk. 262. 

Though that part of bill, preliminary to 
prayer for .Hiibptena, asks for iiijunction, yet if 
the prayer of process omits it, it is a sufficient 
ground for refusing injunction. Urged 

by Mr. Knight, K.C,, 6th Hov. 1829, and 


Multifariousness— Want of Parties.]— It is nO' 
objection to a motion for an injunction imd a 
receiver that the bill is multifarious or deficient 
for want of parties, if it is sought to protect 
funds which are really in danger. Evans v. 
Coventry, 8 Eq. R. 545 ; 3 W, il. 149. 

I iiMleave to Amend iclthout Pvf^juH 

\ Amendment of bill allowed without prejudice 
to an injunction obtained on merits. iLiny v. 

6 Madd. 255. 

I^eave given to amend a bill without prejudice 
to an injunction obtained on affidavit of merits. 
Pielterhtfj v. Hanson, 2 Sim. 488. 

After an injunction granted a gainst one of two- 
defendants who afterwards put in their answers, 
leave was given on application, supported by 
affidavit, to amend bill without prejudice to. 
injunction. Answer of defendant against whom 
injunction was not granted, stating facts which 
were a surprise on plainUff, and which made 
amendments uecessarv. VeseyY. Wilhs, 3 Madd. 

I 475. 

: Plaintiff, in a bill for an injunction, must 

; state at once the whole case within his know- 
: ledge ; but the court, though very jealous of 
: amendment, permits even reainendment, ascer- 
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tai rii 11 g precisely its nature, without prejudice to' 
an inj unction, on clear and positive affidavit that 
the facts, which must be stated, came to the 
plaintiff s hnowledge since the bill filed, and on 
payment of costs. Skarj) v. Ashton, 3 Ves. & B. 
i45. 

After answer jiot excepted to, liberty to 
amend the bill without prejudice to the in- 
junction staying proceedings at law, being the 
common in junction, not upon the inerits, 
refused with costs. Turner v. JBazehj, '2 Ves. 
A: B. 330. 

Upon an application for the plaintiff, to 
amend his bill without prejudice to an injunc- 
tion. })reviously obtained on merits, the particular 
amendments must be specified. JB(fU v. JJroeli- 
2Y.A J. 181. 

Motion to amend bill of discovery after answer 
without prejudice to injunction, by adding 
prayer for relief, or otherwise, as plaintiff should 
be advised, refused. Jaeksun v. Strong, MUlel. 
245 ; 1.3 Price, 494. 

Where injunction has been obtained on merits, 
motion to amend witliout prejudice to injunction i 
is motion of course ; but where it has i.«sued on 
account of delay, notice of motion must be given 
and proposed amendment stated. Praii v. 
Areher, 1 Sim. & S. 433. This case is, however, 
mis-stated. See 2 Sim. 488, n. 

After an injunction had been continued on the 
merits, the plaintiff moved to amend without 
prejudice to the injunction : — Held, that in such 
a case the amendment could not prejudice the 
injunction, and therefore the motion was a 
simple application to amend, and ought to have 
been ma<le before the master. Woodroffe v. 
Daniel, 9 Sim. 410 ; 8 L. J., Ch. 16*. 

Injunction obtained ex parte. The answer 
was put in ; whereupon motion was made to 
amend bill, without prejudice to injunction, and 
the proposed amendments were stated, but 
motion refused. Penfold v. Stoveld, 3 Madd. 
471. 

In an injunction cause, if an injunction has 
lieen raised, and exceptions taken to the answer 
are allowed, the plaintiff may move for liberty to 
amend the bill, without prejudice to the injunc- 
t ion, and that the defendant should answer the 
amendnient and exceptions together, without 
giving notice of the motion. Creighton v. Talhot, 

1 Hog. 334. 

Motion for liberty to amend injunction bill 
must be on notice, and founded on affidavit, | 
statimz what new matter is, and that it came to 
plaintiff’s kiujwledge after bill was filed ; or else 
on exceptions to defemhint’s answer, overruled 
or 'allowed by notice. Donegal y. Berry, 1 Hog. 
46. I 

Semble, the order to amend before answer, ; 
after a common injunction, without prejmlicc to 
the injunction, is an order of course. Where the 
conimon injunction had issued against one of 
two defeiulants fur want of answer, such an 
t)rder couU not be objected to by the defen- 
ilant against, whom no injunction ha<l issued. 
Ferrand v. Jfamer, 4 Myl. A C. 143 ; 8 L. J., Ch. 
96 : 3 Jur, 236. 

The })laintiff' ohtaine<l aspecial injunction, and 
the defendants subset pieinly filed a general 
tleniurrer, after which, and before the demurrer 
had been set down, the plaintiff tffitained an 
order of course to amend " without prejudice to 
the injuiictitui — Held, irregular. Warhurtoii 
V. London and Blaehoall Ilg,, 2 Bcav. 253, 

After a demurrer the plaintiff may beftjrc. it 
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has been argued, obtain an order of course to 
amend ; the only question is what costs he is to 
pay, and that depends upon whether the de- 
murrer has been set down or not, Ih. 

The plaintiff, having obtained the common 
injunction upon the allowance of excepticjiis for 
insufficiency, procured an order to amend with- 
out prejudice to the injunction, undertaking to 
amend within a week, and that the defendant 
might answer the exceptions and amendments 
togethei*. The amendments having been made 
accordingly, the court extended the common 
injunction to stay trial. Areher v. Iludsoyi, 6 
Beav. 474 ; 12 L. J., Ch. 483. 

Where injunction obtained on filing the bill 
has, upon the coming in of the defendant’s 
answer, been continued till the hearing, and the 
plaintiff, for the first time, seeks to amend his 
bill without prejudice to the injunction, the 
court will grant a motion to that effect if the 
proposed amendments be not inconsistent with 
the case previously made by the bill for the in- 
junction. To sustain such a motion there is not 
any necessity for an affidavit stating when the 
matter of the proposed amendment came to the 
knowledge of the ]iiaintiff. Donegal v. Berry 
(1 Hog. 46) and Hamilton v. Patten (Or. A 
Dix. Ab. Ca. 203) observed upon. O'Bdrne Y, 
CBelrne, 1 Ir. Ch. E. 158. Reversing id. 152. 

iii. Beferewe for Scandal. 

Where bill found scandalous by master, injunc- 
tion not granted till matter expunged. Daten- 
yort V. Davenport, 6 Madd. 251. And see Heale 
V. Wadeson, 1 Cox, 104 ; 1 Bro. C. 0. 574. 

iv. Other Matters. 

Injunction against waste not prevented by 
apiiearance gratis the day before the motion. 
Allard V. Jones, 15 Ves. 605. 

Where a suit was abated, and defendanl 
would not appear to revivor, an injunction was 
granted, notwithstanding the cause was not 
revived. Hamilton (^Duhe^ v. MaeelesJieldfEirV), 

1 Eq. Abr. 285. 

In an action for an injunction to restrain the 
defendants from using certain premises as a small- 
pox hospital, application was made niuler (Jud. 
Act) Ord. XVI. r. 13, by the plaintiff, to join 
another person, with his consent, who was an 
inhabitant of the neighbourhood, on the ground 
that since the action was brought the 0 i‘iginal 
plaintiff had given up business, and was going 
abroad. The application was refused on the 
ground that the cause of action was injury to the 
plaintiff’s own property only, and it was not 
‘‘necessary in order to enable the court effectu- 
ally and completely to adjudicate upon and 
settle all the questions involved in the action ” 
that any other person should be added as plaintiff, 
within Ord. XVI. r. 13. Dalton v. St. Mary 
Abbots, Kensington, 47 L. T. 349, 

2. Trregulabitv' in Obtaining, when 
i Waived, 

Where injunction was held irregular : —Held, 
defendant had not waived objeetiou to the irre- 
gularity, by asking for time to answer. Travers 

v. Stafford, AmbL 105 ; 2 Ves. 19, 

If the dcfemlant puts in his answer, and then 
moves to dissolve the injunction, this waives an 
irregularity in obtaining it. Davile v. Peaeoek, 
Barnard. 27. 
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3, Appeal. 

An appeal, after the lapse of a month, from 
the refusal of a motion for an injunction to re- 
strain a public company from proceeding with 
their works, ordered to stand over till the hear- 
ing, as being brought too late. WUVuintit w St. 
George' Ilarhmr Rg,. 2 De G. & J. 547. 

Belay from October to March in appealing 
from tile refusal of a motion for an injunction 
held fatal to the appeal. Bfrrgesif v. Bvrgess, 
3 Be G. M. k G. 806 : 22 L. J., Ch. 675 ; 17 Jur. 
^ 292 . , 

4. Dissolution. 
a. Proceedings for. 

i. Ettdenee m S)(p2^ort. 

In supporting motion to dissolve injunction, 
the plaintiff cannot use any allegations in the 
bill, unless coiifessed by answer. Maxwell v. 
11 «W, IX Price, 3. 

Upon motion to dissolve an ex parte injunc- 
tion, the defendant cannot read affidavits filed 
after his answer. Bar well v. Broohe.s\ 12 L. J., 
Gh. 457 ; 7 Jur. 364. 

ii. Time. 

The common injunction may be dissolved in 
the long vaciition. Lane v. Barton.^ 1 Ph, 363 ; 
13 L. J.*; Gh. 25. 

’When an interim injunction is granted over 
tlu! next motion day or until further order, it 
signifies tlmt t lie injunction may be dissolved, 
before the day fixed, Imt cannot be extended 
beyond that [>eriod except with the leave of the 
court. Jiolfon v. London SeJiool Board. 47 L. J., 
Gh. h)! : 7 Ch. D. 766 ; 26 W. II. 549. 

The court refused to hear a motion tO dissolve 
an injunctirui. ]iending a motion, of which the 
plaintilf liad given notice, for production of 
documents mentioned in a schedule to the 
answer, no unnecessary delay having taken 
place in giving notice of the latter motion. 
Siorer v. Jaekson, 12 fsim. 503. 


iii. Other Matters. 

An injunction is not <lissolved in exchequer 
court, as a cttnseqiumce of course, on allowing a 
demurrer to the bill on the equity of which it 
was oijTaiiied : it must be moveil that the in- 
junction lie dissolved on that ground. Barelay 
V. Gertie. 9 Price, (>61. 

An injunction being obtained ex parte to 
restrain the publication of a work Xjv a de- 
fendant, the defendant, who claimed a property 
in, and a rigdit to proceed with the publication, 
subse({uentiy became bankrupt : — Held, that a 
motion to dissolve the injunction might be made 
on behalf of the defendant, without his assignees 
being made parties. M'Beath v. BaveMeroft, 8 
L. J., Glu 298. 

A defeiKlant may move to dissolve injunction 
for insufficient service of suhpama, although lie 
has not , appeared. Menzien v. Rodrigneft, 1 
l^rice, 92. 

Cross-motions-~-’Eight to Begin.]— Where an 
Interim order has been obtained, and simulta- 
neous applications are made, on the part of the 
plaintifis for an injunction in terms of the order, 
and on the part of the defendants to discharge^ 


the order, the plaintiffs have the right to begin. 
Fraser v. Whalley, 2 Hem. & M. 10. 

Injunction till Answer.]— Pi eplying to answeiv 
and serving subpoena to rejoin, will not prevent 
defendant from moving to dissolve, unless cause, 
an injunction granted till answer. MoU?ienx w 
Lnard, Bick. 684. 

Plaintiff Neglecting to Speed Cause.] — In- 
junction granted on merits ; plaintiff ordered to 
speed cause ; he replied, but proceeded no 
further Held, that defendant could not move 
to dissolve injunction, as he might proceed with 
suit. Floicer v. Ilerhert, Bick. 349. 

Plaintiff consenting to Dissolution, hut after- 
wards Objecting.] — If plaintiff in injunction 
bill, filed to restrain defendant from proceeding 
in action at law, gives a cognovit, and under- 
takes in writing to dismiss his bill, and consents 
to a dissolution of injunction, but afterwauxls 
refuses to do so, the court, on motion by defen- 
dant, and notice to plaintiff, will dissolve it, but 
not dismiss the bill. Morway v. Fade, 6 Price. 
156. 

Standing Over— Plaintiff ordered to Speed.] — 

Injunction cause stood over at hearing for want 
of parties ; injimction not dissolved nor receiver 
appointed on motion, without special case of 
waste, but plaintiff compelled to sjieed the cause. 
Priee v. WiUknns, 1 Yes. J. 401. 

Motion to Dissolve— Granting New Injunc- 
tion.] — It is irregular for the court upon a de- 
fendant’s motion to dissolve nn injunction ob- 
tained against him ex parte, to grant any new 
injunction, and especially so if the new injunc- 
tion is not granted in the terms of the prayer of 
the bill. Bnrdetf v. ILup 4 Be G. J. & S. 41 ; 
33 L. J., Ch. 41 ; 9 Jur.' (N.S.) 1260 ; 9 L. T. 
429: 12 W. II. 61. 

Ex parte Motion to dissolve ex parte Injunc- 
tion.] — The court declined to hear ex parte a 
motion to dissolve an ex parte injimction. 
Spanish General Ayeney Corj>orat’hm v. Spanish 
Corporation, 63 L. T. 161. 


b. Grounds. 

i. In General. 

Discretion.] — The court exercises a wide dis- 
cretion as to keeping np or dissolving injunctions : 
and where plaintiff, who had obtained an injunc- 
tion, became an insolvent, and delay occurred 
in appointing an assignee, and the suit was 
thereby retarded, on an application by the 
defendant, the injimction was ordered to "stand 
dissolved, unless a sujyplemental bill in a week : 
and a supplemental bill having been filed and 
answered, the plaintiff, on a second application 
by defendant, was ordered to set down the 
cause forthwith, or the injunction stand dis- 
solved ; Lord Chancellor, (lisregarding the ob- 
jection, that, by the course of the court, the 
plaintiff in the supplemental suit was entitled 
to time to bring the cause regularly to hearing. 
Caifd V. Camphell, 1 Moll. 484. 

Practice.] — Court will set aside injimction, 
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granted after trial and verdict, and obtained on j 
ground that one of the defendants (a plaintiff at 
law), in whom the interest was averred to be, 
was in contempt for not liaving answered, and 
that his answer was most material to the 
defence at law of the plaintiffs (in equity) to 
the action, as it might show that property 
was not in truth in him, notwithstanding strong 
affidavit of merits, and a new trial being granted 
nisi on same merits. Whitmore v. Thornton^ 3 
Price, 241. 

Injunction dissolved, plaintiff’s legal title being 
doubtful, and the continuance of the injunction 
being unnecessary for the protection of plaintiffs, 
and injurious to the defendants. Sh rew.sha‘i/ 4* 
Birmhufluim Ihf. v. L. d"’ IP. 3 Macn. 

Cb to'; 20 L. J., Ch. 90 ; 14 Jur. ll'25. 

Defendants at law having three grounds of 
defence to action, of which two were legal and 
one equitable, the injunction which the Master 
of the Rolls had continued to the hearing was 
dissolved on appeal ; because if the legal grounds 
were good, the aid of the court was not wanted ; 
if bad, the court would have the verdict as to 
damages as a measure of amount to be paid into 
court. Bar)utr(l v. Wallis, Gr. & Ph. 85 ; 2 Ptailw. 
Gas. 162 ; 5 Jur. 813. 

An application for an injunction to restrain 
an alleged breach of covenant had been once 
ordered to stand over until the decision of two 
legal questions raised by the defendant. On 
those questions being decided in the plaintift”s 
favour, and the motion coming on again, the 
defendant raised a third legal objection, and the 
court Vjelow, at his request, directed a case to be 
stated for the opinion of a court of law upon it, 
but on the ground of the delay in bringing it 
forward granted an injunction in the meantime. 
On appeal, however, the Lord Chancellor dis- 
solved the injunction, notwithstanding that 
circumstance, on the ground of the much greater 
facility of indemnifying the plaintiff than the 
defendant, according as the one or the other 
might succeed at law. llUjhtf v. (r, W, Ih/., 2 
Ph. 44 ; 1 Coop. C. C. 7 ; l6 Jur. 531. 

On a motion to dissolve an injunction, there 
being no answer, the court will not dissolve the 
injunction upon the sole ground that the 
plaintiff's ecpiity is denied by the defendant’s 
affidavit where the affidavit did not traverse all 
the facts on which the plaintiff’s equity rested. 
Pijecroft V. Pyeoroft, 2 8m. A G. 326. 

Injunction for want of an answer dissolved 
because not served for several months after answer 
came in. Moricc v. Jianh of EmjlanrJ, Kcl. 
43. 

Where plaintiff obtained injunction for want 
of answer, but sutlered defendant in equity to go 
to trial, and obtain verdict, and <lid not serve 
injunction till defendant in equity sued out fi. 
fa." on Judirment, court dissolved the injunction. 
Atam., 2 Eq. Abr. 525, 

Special injunction dissolved with costs, office 
copies of affidavits in support of it not having 
been obtained when it was moved for. Jaehsoit 
V. lU Sim. 326 ; 10 L. J., Ch. 356. 

Where an injunction was obtained ex parte, 
there being at tlie time no office copy in court of the 
affidavit which was ffle<l in snp})ort of the motion, 
the court, on the application of the defendant, 
dissolved the injunction, with costs. Elsoij V. 
Adams, 32 L. J.; Ch. 616 ; 9 Jur. (X.S.) 788 ; S 
L. T. 451 ; 2 K. K. 263. 

When plea is allowed, injunction dissolved 
absolutely. Philips v. Langhorn, Dick. 148, 


Inj-unction nisi not dissolved by putting in 
answer, until costs of contempt be paid. liall 
V. Barmy, Dick. 289. 

Injunction nisi for want of answer ; answer 
put in, but costs of contempt not paid ; order 
nisi to dissolve injunction. Plaintiff should 
move to discharge order for irregularity. Ih. 

Variance between affidavit in support of 
motion for injunction and bill, in date of bill 
of exchange, on which defendant had com- 
menced proceedings at law, is a sufficient 
ground for dissolving the injunction obtained. 
Wattlewortli v. Pitcher, 2 Price, 189. 

A plaintiff resident abroad having made 
default in giving security for costs, the court 
ordered that he should give the security within 
four days, or that an injunction which he had 
obtained ex parte should be dissolved, but- it 
refused to order the bill to be dismissed. Fort 
V, Bank of Emjland, 10 Sim. 616. 

A., in consideration of B, engaging him as his 
assistant in the business of an apothecary ac a 
stated salary, agreed in writing with B. not to 
practise as an apothecary within seven miles 
of the town of M., uimler a penalty of 5(.)(P. 
A., having been discharged by IL from his 
service, proceeded to practise as an apothecary 
in the town of M. ; whereupon, B. moved for an 
injunction to restrain A. from so practising ; but 
the motion was ordered by the court to stand 
over, with liV)erty for B. to bring an action. In 
the action, B. recovered 500/. damages and the 
costs against A., and entered up judgment for 
the same, and afterwards ])rovcil under a fiat iii 
bankruptcy issued against A. for the amount of 
the costs, but not for the damages ; — Hokl, tho*' 
an injunction granted against A., on a reneweo 
motion, could not be maintained ; and that B. 

I was not entitled to any equitable right arising 
i out of the legal contract entered into between 
I the parties -.—Held, also, that the court ha<l no 
i power to set off the costs recovered at law by 
, B. in the action against the costs given to A, 

I on the renewed motion for the injunction. 

1 Salnter v. Ferguson, 1 H. & Tw. 3S3 ; 1 Macn. A 
* G. 286; 19 L. J., Ch, 170; 14 Jur. 255. Ami 
' see S. a at law, 18 L. J., C. P. 217. 
i Injunction granted pending norice of motion 
for a dedimus, is dissolved of course, on the 
dedimus being granted. McMahon v, O'Brien, 
1 Sch. & Lef. 237. 

On a motion to dissolve an injunction, the 
defendant may rely on an objection, although it 
woultl have been a grouml for demurring to the 
bill. JIudso?i Y. 3faddi son, 12 Sim. 416 ; 11 L, J., 
Ch. 55 ; 5 Jur. 1194. 

, A conditional consent to proceed at law waives 
: an injunction. Grant v. PrlddelL 1 Aastr, 

I 62. 

Undertaking to amend Writ — Kon- 
I Performance.] — ^An ex parte injunction was 
' obtained by the plaintiffs shortly before two 
o’clock on a Saturday afternoon on corulition 
■ that a })arty shoukl be added as plaintiff for the 
; purpose of* his counsel giving on his behalf the 
, 'usual undertaking as to damages. The writ was 
I not amended until the following Tuesday morn- 
I ing, whilst a motion W'as being made to dissolve 
I the injunction. The court tlissolved the injunc- 
tion without deciding the merits, on the ground 
that the plaintiffs had not fulfilled the terms on 
which the injunction was granted, and had 
thereby loft the defendant without the })ro- 
tection of the undertaking as to damages. 
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^Spanish General Agencp Corj)07’atkm v, Spanish j 
6B L/r. 161. 

Alleged Death of Defendant] — Common in- 
junction will not be dissolved on doubtful i 
evidence that the defendant is dead. Jamonx. ' 
Sjlarte, 2 Y. & C. 127 ; 6 L. J.j Ex. Eq. 75. 

ii, Snpjiresshyn of Facts^ on Fx parte 
AppUcatkm. 

If a plaintiff, .applying ex parte for an injunc- 
tion, suppress a material fact, it will be a ground 
for dissolving the injunction with costs. Hemp- 
MU V. ]\l^Kenna, B i)r. & War. 183 ; 2 Con. & L. 
76 ; 6 Ir. Eq. B. 57. Bee also Fateh v. JBorsley^ 
4L.J., Ch. 160. 

Injunction order in possessory suit, set aside 
on the ground that plaintiff had not fairly stated 
his case. Dense v. PlnnJiett, Dr. 255. 

An injunction having been obtained ex parte, 
with constructive notice of its being untenable, 
the court, after answer filed, dissolved the 
injunction, and gave costs on the ground of such 
notice. Grvemmod v. Balrstoio^ 5 L. J., Ch. 176. 

An ex pai’te injunction had been obtained, to 
stay an ejectment to which the plaintiffs in 
equity stated, in their bill, they had no defence 
at law ; and tliere was not sufficient time for the 
<lefendants to move to dissolve it before the day 
of trial. It appeared afterwards, that the in- 
junction had im}>roperly issued, but without any 
misrepresentations as to the facts in the plain- 
tiff’s affidavits. The injunction w.as dissolved, 
with costs ; but held, reversing an order of the 
court below, tliat the court had no power, on 
motion by the defendant, to order the pkintiffs 
to give jiukment in the ejectment. Brown v. 
Sewtill 2 31 vl. A C. 558 ; 6 L. J.,Ch.348 ; 1 Jur. 
422. 


Injunction about to Expire.]— A motion to 
discharge an ex parte injunction on the ground 
of its having been obtained by misrepresentation 
is proper, though the injunction is about to 
expire. WimUedon Local Board v. Croydon 

Sanitary Aiftluyr(tyCl^2 

Defendant must apply Promptly.]— Although 
an injunction ex parte upon a statement, in 
I which material facts are concealed or misrepre- 
I sented, would, on a speedy application, be dis- 
I solved with costs, yet that is not a sufficient 
ground for a motion* to dissolve that injunction, 
after a period of Severn 1 months has elapsed 
before notice of such motion is given ; nor will 
the question, whether there has been such con- 
cealment or misrepresentation, be taken into 
consideration, on appeal from an order made by 
j the court in which the injunction was granted, 

I and by which order the injunction was continued 
I and the costs reserved. Bell v. Hall and Selhy 
' 1 Kailw. Cas. 616. 

Interim Order — Ex parte — Motion to Dis- 
charge Order, whether necessary.] — Upon a 
motion by the plaintiffs for an injunction, or in 
the alteimative to continue an interim order 
already obtained ex parte, no cinss notice of 
motion to discharge the interim order was given 
by the defendant. The interim oi'der was irregu- 
larly obtained on suppression of material facts : 
— Held, that the court may dischai'go an ex parte 
order without a formal notice of motion to dis- 
chara:e being given by the defendant. Boyce, v, 
Glll,U L. T. 824. 


c. Without Special Order. 

i. By Amend ment of BUI. 


An order for an ex parte injunetioii, made 
after tlie ap])earance of the defendant, without 
that fiict being rejtresented to the court, will be 
disehartred. Bandall v. Commercial By.. 8 L. J., 
Ch, 252: 

Where a ]jlaintiff, upon an application for an 
ex parte injunction, suppresses material facts, 
the injunction will be dissolved on that 
ground alone, and the plaintiff will not be 
allowed on a motitm to dissolve to maintain it on 
the merits then (li.sciosed. Fllton r. Granville 
(lord), 4 Beav. 130 ; Cr. A Ph. 283 ; 10 L. J„ 


Injunction falls by amending bill, unless 
expressly saved. v. Boscowen. 2 Yes. A B, 

102 . 

Injunction does not drop of course on i:)laintiff 
I amending bill. 3Io.wn v. M array. Dick. 536. 

Amendmeiit of bill after exce])tions allowetl 
j and not answered does not prejudice an injunc- 
; tion previously obtained. Therefore it is a 
I motion of course for leave to amend, and that 
I defendant may answer amendments and excep- 
|tions together. Dipper v. Da rant. 3 Mer. 
465. 


Ch. Bits. 

A ]>arty is tmtitled to move to dissolve an in- 
junction if, fiom ambiguity in its terms, he may 
under any (‘(mstrnction of the order be prejudi- 
cial! v atTectfjd. Dalglish v. Jarcle. 2 Macn. A Ct. 
231 2 H. A Tw. 437 ; 20 L. J.,Ch: 475 ; 14 Jur. 

,045. ^ 

It is tlie duty of a party asking for an injunc- 
tion to bring under the notice of the court all 
facts material to the deteiiiimation of his right 
to that iiijunetlon ; and it is no excuse for him 
to say t hat he was not aware of the importance 
of atiy facts which he has omitted to bring for- 
ward. Jh. 

Thus, where a plaintiff obtained an ex parte 
injunction (ui the fa<!ts stated iu the bill, but 
< it her facts came out in the defendant’s answer 
raising a qu(‘st ion of law on which the right of 
the plaintiff to the injunction depended -Held, 
that the omission of the plaintiff to bring these 
facts under the notice of the court was of itself 
a sufficient ground for dissolving the injunction. 


I Amendment of bill after exceptions to answer 
I allowed does not prejudice injunction previously 
I obtained. Adney Flood, 1 Madd. 449. 

Amendments made to bill after injunction can- 
not be used in support of injunction. Ye rex. 
Glynn, Dick A‘A. 

Therefore, if injunction is oljtained on original 
bill, and defendant answers, and plaintiff amends, 
proceedings to get rid of injunction are on original 
bill and answer to it. Ih. 

Semble, the order to amend before answer, 
after a common injunction, without prejudice to 
the Injunction, is an order of course : where the 
common injunction had issued against one of two 
defendants for want of answer, such an order 
cmild not be objected to by the defendant against 
whom no in junction had issued. Ferrand x. 
Hamer, 4 Myl. A C. 143 ; 8 L. J., Ch. 96 : 3 Jur. 
236. 

After an injunction has been granted, or 
continued upon the merits, the amendment of 
the bill does not prejudice the injunction ; and a 
1 special motion to the court for ‘leave to amend 
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in such a case is unnecessary and improper. 
Woodrojfe v. Daniel^ 9 Bim. 410 ; 8 L. J., Ch. 
16, 

Although irregular to file an amended bill 
without leave, after an order to continue an in- 
junction on the terms of speeding the cause, yet 
the amendment being material and such as the 
•court would have allowed, and the plaintifi offer- 
ing terms which tended to prevent delay, the in- 
junction was continued, plaintiff paying the 
•costs of defendant’s motion to dissolve it. Welsh 
V. Ilaiman^ 2 Sch. & Lef. 516. 

An. injunction having been obtained, the bill 
was amended by adding a' plaintiff Held, that 
the injunction had thereby ceased to exist. Att.~ 
Gen, y. 16 Bim. 572 ; 18 L. J., Gh. 272 ; 

16 Jur. 317. 

The common injunction is not dissolved by the , 
jilaintiff obtaining an order to amend without ] 
saving the injunction, unless the reCcrd is altered. 
TJarls V. Dervls^ 2 Sim. 515. 

The mere fact of amending a bill does not of 
itself dissolve or discharge the common injunc- 
tion, though it may furnish a ground for dis- 1 
solving or discharging it on an application for 
that purpose. Broohs y. JPnrton, 1 Y. k Coll. C. 
€. 271 ; 11 L. J., Ch. 122 ; 6 Jur. 94. 

A new issue, which has been raised by amend- 
ments to the bill after an arrangement and 
undertaking given on an application, for an 
injunction, vitiates the undertaking ; from which 
the defendant who has given it will be discharged . 
Ckerhe v. Clarke, 11 L. T. 866; 13 W. R, ! 
133.' ^ ! 

An. injunction, if granted upon merits, is not 
■dissolved by amendment of the bill, though the 
^amendment be without saving the injunction. 
Jlanej/ v. IMl, L. R. 11 Eq. 31; 23 L. T. 


ii. By Dismissal of Bill, 

Bill being dismissed, an injunction falls with 
it without special order. Willis v. Yates, Coop, 
t. Brougham, 498, 

On dismissing a bill it is unnecessary to dis- 
solve an injunction, as it falls of course. Green 
V. Pulsforf 2 Beav. 70. 

On the dismissal of a bill of interpleader, the 
plaintiff is entitled to be paid back the money 
which he lodged in court for the jmrpose of 
•obtaining an injunction ; and the injunction 
falls without an order for the purpose, though 
it is the general practice to apply for an order 
to dissolve it. Bienne rhasset v. Seanlan, } 
Hog. 363. 

d. Evidence. 

An indictment for perjury in defendant’s 
.answer, and a true bill proved thereon by 
grand jury, not sufficient ground for refusing to 
dissolve common injunction. Burster v. Seward, 
5 Jur. 1031. 

A plaintiff who has obtained the common 
injunction cannot sustain it on grounds con- 
tained in the answer, but not stated in his bill. 
Crest/ V. Beat an, 13 Sim. 99* 

Bemble, on showing cause against dissolving 
the common injunction affidavits are admissible 
to prove facts alleged by the bill, but which 
.arc neither admitted nor denied by the answer, 
Ord V. Wh ite, 3 Beav. 357. 

On showing cause against dissolving an injunc- 
tion, the plaintiff eaimot read affidavits to prove 
allegations in the bill of matters of fact, which 


the answer neither denies nor admits. CastelWm 
V. BUimenthal, 12 Sim. 47 ; 10 L. J., Oh. 223 ; 5 
Jur. 501. 

Where the obligor in a bond has obtained 
the common injunction to restrain the obligee 
from proceeding in an action which has been 
commenced in his name by an assignee of the 
bond, the ansv\ er of the obligee cannot be read 
in opposition to a motion to dissolve the in- 
junction made by the assignee. Montar/ve v. 
Jlill, 4 Russ, 128. 

Plaintiff obtained an ex parte injunction ; 
defendant filed his answer, and served a notice 
of motion to dissolve the injunction. Excep- 
tions were taken to the answer, to which the 
defendant submitted, and then filed a further 
answer. Between the filing of the exceptions 
I and the putting in of the further answer, the 
plaintiff’ filed affidavits in support of the injunc- 
tion. The defendant then moved to dissolve on 
the notice served prior to putting in his further 
answer: — Held, that the aflidavits so filed by 
the plaintiff might be read on the hearing ()f 
I the motion. Smith v. Cleashtj, 10 Bim. 91 ; 10 
L. J., Ch. 163 ; 5 Jur. 383. 

Defendant moved, on affidavits, to dissolve an 
ex parte injunction. The motion stood over at 
the plaintiff’s request. The defendant then filed 
his answer, after which the plaintiff tiled several 
affidavits. On the motion being resumed, those 
affidavits were held to be inadmissible. Woodin 
V. 15 Bim. 307. 

I Not necessary for plaintiff, who claims an 
estate as tenant in tail under settlement of 
parents, to prove by affidavit their marriage, 
before he shows cause against dissolving an 
injunction, to restrain an ejectment brought 
against him to recover the estate. Ilodf/son v. 
Dean, 2 Bim. cV S. 221 ; 3 L. J. (o.s.) Ch. 95 ; 
25 R. R. 188. 

On a motion to dissolve an injunction to stay 
proceedings at Law, the plaintiff in equity has 
no right, under s. 40 of the stat. 15 k 16 
Viet, c, 86, to require that the motion shall 
stand over, in order that he may exainine orally 
witnesses who had made an affidavit for the 
defendant. Sormanrille v. Stanniny, 10 Hare, 
App. XX vi. 

Upon a motion to dissolve an injunction it is 
not the proper time to object to the form of the 
plaintiff’s affidavit denying collusion ; but any 
such objection .should be taken on demin-rer, 
when the court might grant leave to amend the 
affidavit. Hamilton v. Jlarhs,Ty De H. & Bm. 
638. 

Where a special injunction has been obtained 
on affidavits, and on the answer coming in, the 
defendant moves to dissolve, such affidavits may 
be used against the answer. Custance v.CV/z- 
13 Beav. 363. 

e. Payment of Honey out of Court. 

The plaintiff, in equity, having been taken in 
execution, and discharged by a judge of ' the 
court of law, on payment into the hands of the 
master of that court of the amount of the sum 
indorsed on the writ, with sheriff’s poundage ; 
and the common injunction having afterwards 
been issued ; on motion to dissolve the injiuu*- 
tion, it was ordered that the plaintiff might 
apply to the court of law for payment to Ihm 
and to the defendants of the sum paid into the 
! hands of the master, that sum, when received, 
; to be paid into the baxik to abide the event of 
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the cause. Ilaiolishaw t. Parkins, 2 Swan. 539 ; 
19 E. E. 125. 

B., the holder of certain bills accepted by F., 
attached by proceedings in the lord mayor’s 
court, in the hands of C., a large sum of money 
belonging to F. ; F. filed a bill to restrain the 
action ; a special injunction was granted, and the 
money was paid into court by the garnishee. 
B., by his answer, denied the whole of the equity 
suggested by the bill : — Held, that though the 
injunctioii must be dissolved, the money in 
court would not be paid out to B. before he has 
obtained judgment in this action. Furntral v. 
Bogle, 4 Euss. 142 ; 6 L. J. (o.s.) Ch. 91 ; 28 


E. E.34. 

On the dismissal of a bill of interpleader, 
the plaintifi: is entitled to be paid back the 
money which he lodged in court for the pur- 
pose of obtaining an injunction. Blenner/nisset 
v. Seanlan, 1 Hog. 363. 


See also Interpleader. 


f. Delay and Acquiescence, Effect of. 

An injunction was obtained before answer. 
The defeiulant tiled his answer, but delayed 
nioviog to dissolve until several months after 
repiicjitioii, and at a period when the evidence 
would have been published but for the defen- 
dant liaviiig obtained an enlargement of the 
publication r The motion was, on that ground, 
refused. leistel v. King's College, Cawhridge, 10 
Bcav. 491 ; 16 L. J., Ch. 339 ; il Jiir. 506. ' 

The court possesses, and will exercise, juris- 
diction over a bottomry hoiui in a case of fraud ; 
and will, for that purpose, restrain proceedings 
upon the bond in the admiralty court by in- 
junction. It is not necessary for the purpose 
tif supporting an interlocutory injunction of that 
kiinh that the court should find a case which 
would entitle the plaintiff to relief at all events ; 
it is sufficient if the court finds, upon the 
evi<lence then before it, a case which makes the 
transaction a proper subject of investigation in a 
court ot eciuity. After long acquiescence under 
such an oilier, the court will not readily enter- 
tain an ap{)lication for dissolving it. (rlasoott 
V. Lang, 8 Sim. 358 ; 3 Myl. & C. 451 ; 2 Jur. 
909. 

By thre(3 acts of parliament of tlie same 
sessimt a railway company was empowered to 
make tliree distinct lines, forming a cluster and 
not a eontiuiious line. In the next session an 
act was passed declaring the company to have 
lines and to be only one company, and authoris- 
ing and rcipiiring them to grant a lease of the 
lint's to another company. They completed only 
one of the lines, which was worked by the other 
company under the provisions of the last act. 
Some months after it was obvious that the other 
two lines could not be completetl within the time 
prescribed by the acts. A shareholder in the 
company tiled a hill seeking to restrain it from 
applying its funds (Uherwise than for the 
purpose nf consirmding nil three of the lines, but 
la3 did not make the company who -were lessees 
parties to tiie suit : — Held, that more incon- 
venience would arise from the court interfering 
than from its abstaining to do so ; and on tlvis 
account, as well as on tlie groumls of acquies- 
cence and want of parties, an injunction granted 
by the court below was dissolved, Llodgmi v. 
Poiris (Karl), 1 l)e G. M. k G. 6 ; 21 L.’j., Ch. 
17 ; 15 Jur. 1022. Koversing 12 Beav. 392,529 ; 
19 L, J,, Ch. 356, 418 ; 14 Jur. 906, 965. 


Where an injunction is obtained for want of 
answer, and answmr is afterwards filed, but 
defendant does not move to dissolve until two 
terms after, and when bill has been amended, yet 
injunction may be dissolved by motion of course. 
Patton v. Panttm, 3 Anstr. 651. 

By a decree made thirty years ago, an account 
had "been directed of a testator’s personal estatCr 
and of his debts and testamentary expenses, and 
an injunction had been granted to restrain the 
bank from permitting the transfer of a small sum 
of stock belonging to the testator’s estate, but no 
further proceedings had been had in the suit. 
The courc, upon the petition of the only party 
interested, dissolved the injunction, so that an 
immediate transfer of stock might be made to 
the petitioners, without carrying the suit any 
further. Be Beavfort v. Arehdeaeon, 1 Y. k 
Coll. 549 ; 0 L. J,, Ex. Eq. 72. 

Injunction obtained two years back, on grant- 
ing commission to examine in India, not yet 
returned, dissolved. Penney v. Edgar, 1 Ankr. 
27(). 

Bill for iajanction and commission to examine, 
and both parties at liberty to examine and cross- 
examine ; defendant examined witnesses, and 
plaintiff cross-examined them, but plaintiff takes 
out no commission ; injunctioii. dissolved, and 
publication ordered. Emmet v. Agliffe, Dick. 
239. 

5. Suspending. 

Account of Profits.] — Where, upon motion for 
, an injunction in a matter involving the making 
of profits, the granting the injunction is sus- 
pended, it is the usual practice to direct the 
defendant i o keep an account of profits in the 
meantime. SLoaliow v. Wallingford, 12 Jur. 
403. 

In Interpleader.] — Where the court sees that 
the continuance of the injunction in an inter- 
i pleading suit, in full force, may have the effect 
i of enabling a stranger to deprive the parties to 
i the suit of the legal rights which they have 
; already acquired, the injunction will bo sus- 
1 pended so far as to allow proceedings at law to 
I go on to judgment. SieeelBng v. Behrens, 2 Myl. 
k C. 581. And see S, C., 1 Jur. 50. 

Where Plaintiff’s Eight doubtful.] — Where a 
I plaintiff asks for an injunction, and has not, in 
I the opinion of the court, completely established 
I his case, the court may direct an issue, and will 
j let the motion for the injunction stand over in 
i the meantime. Freeman v. Tottenham 4' Ilamjj- 
! stead Bg,, 11 Jur. (N.s.) 254 ; 13 W. E. 1004— 


Injunction granted hy C. A.— -Application to 
Suspend.] — Where the court of appeal has 
granted an iiijiinction that had been refused in 
the court below, an application to suspend its 
operation is properly made to the court below. 
Shelfer Y, City of L^ondon Elect rie IJ(fhtlng Co. 
64 L. .1., Ch. 736 ; riS95}.2 Ch. 388 ; 12 E.'441 : 
73 L. T. 42 ; 44 W. E. 198—0. A. 

6. Continuing. 

Common injunction which had been obtained 
under the old practice extended under the new 
on the application of the plaintiff. Jlolnie v. 
Brown, 9 Hare, App. xxix, ; 1 W. E. 5. 
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Where Important Question Baised.]— A point 
which materially concerns merchants in general, 
will induce the court to continue an injunction. 
Gveeni v. Suam>^ 2 Atk. 229. 

Bill by the Universities— Sale of ' Bibles.]— 

Upon the answer to a hill by the universities, 
the king’s printer not joining, but being made 
defendant, an injunction restraining the sale, in 
England, of bibles, prayer-books, tkc., printed by 
the king’s printer in Scotland, was continued to 
the hearing. Oxford aral Camlmdge Untversltie,^ 
Y, IlwhardHon .1 6 Ves. 689. 

To Protect Property.] — Injunction continued 
against the lord, to ].)rotect the property until 
the determination of the right. Gra nd Janotdon 
Canal Ci. v. Dhnen, 2 Jur. 1077. 

Landlord and Tenant— Breach of Covenant.] — 

A lessee covenants not to dig up a [)articular 
part of the demised premises for raising sand, 
gravel, &c., under the penalty of 100/.. per acre. 
He breaks this covenant, and thereupon the 
lessor files a bill for an injunction ; on affidavit 
of the waste committed, the injunction is granted 
till answer, and further order. After the answer 
put in, a motion is made to dissolve the injunc- 
tion, and ui.)on showing cause the defendant 
consents to appear and plead to an action of debt 
or trover, and to take short notice of trial ; there- 
upon, the injunction is dissolved. But, on an 
appeal, this order was discharged, and an 
injunction granted to continue till the hearing 
of the cause, London City v. Puffh, 4 Bro. 
P. C. 395. 

Till Trial at Law.] — Injunction continued 
on terms till it could be ascertained by trial at 
law whether a forfeiture had been incurred. 
Algar v. J/nrrdl, 6 Jur. <75, 

Bx parte Injunction.]— The infringement of 
a strict legal right will not necessarily induce 
the court to continue an injunction which has 
been granted ex parte. Ait.-Gim. v. Eastern | 
Comities Ily., 7 Jur. 806. I 

Doubtful Question of Law,] — Doubts in matters 
of law are always sufficient groiiinl for con- 
tinuing an injimction once granted. MaxweU v. 
Waxd, 11 Price, 3. 

Answer referred for Scandal or Imperti- 
nence.] — The answer being referred for .imper- 
tinence is a good ground to continue an injunction. 
JLnrst V. Thomas^ 2 Anstr. 591. 

Eeference of answer for scandal and imperti- 
nence is not^ cause for continuing injunction. 
d////n^r v. YrV//^/^v/y, Dick. 672. 

Bevival of Suit.]— Injunction alter revival of 
suit continues without order, Kennedy v. Lloyd., 

8 Ir. Eq. R. 581. 

To Stay Execution.]— In juiiction granted last 
term to stay execution ; ordered that injunction 
shall stand in force. Bilrfet v. Bvdman, 

'Cary,,47.,;',\, ■ d 

On Plaintiff Giving Security.]— An injunc- 
tion obtained on the tiling of the bill continued 
to the hearing (the plaintiff giving security and , 
undertaking to speed his cause), it appearing | 
that there was a serious question for the hearing, i 


which, if decided in the plaintiff's favour, would 
entitle him to the relief sought, Donnell v, 
I Ir. Eq. R. 630. 

Plaintiff witb Defeasible Bight.] — It is not 

necessary for a party who seeks to continue an 
injunction to the hearing to show an indefeasible 
right to the decree prayed by bill ; where, there- 
fore, assignees of a bankrupt ? ought a specific 
performarjce of an agreement for a lease against 
a party, who was herself a lessee and restrained 
from assigning without the consent of the lessor 
in writing thereto obtained, the court continued 
the injunction to restrain ’proceedings at law, 
there being a probability of obtaining the consent 
of the lessor to the assignment. Poivell v. Lloyd, 
1 Y. k J. 427 ; 31 R. R. 662. ' ' 

Bill Irregularly Amended.]— Although irre- 
I gular to file an amended bill without leave, after 
an order to continue an injunction on the teiins 
of speeding the cause, yet the amendment being 
material and such as the court would have 
allowed, and the plaintiff offering terms which 
I tended to prevent delay, the injunction was 
I continued, plaintiff paying the costs of defen - 
i <laiit’s motion to dissolve it. Welsh v. Jfanruiu, 

I 2 8ch. k Lef. 516. 

On Terms.] — An injunction, though not to be 
' continued with a view to specific [)erformance 
of an agreement to grant a lease, if under a 
clause foi* re-entry the lease, wlieii granted, would 
be at an end by the tenant’s acts, was maintained 
upon undertaking to give possession, when re- 
quired by the court, and paying the rent due, by 
waiver of the forfeiture, if iiiciiiTed, viz., distrain- 
ing for subsequent rent. GonrJay v. Somerset 
! (Dnhe), 1 Ves. k B. 68 r 13 R. R. 234. See also 
Solhy V, Boore, 8 Price, 631 ; Attwood w Bar- 
j kam^ 2 Russ. 1 86. 

Laches of Plaintiffs.] —Injunction not con- 
tinued where the plaintiffs had neglected to 
make use of the powers they' possessed. EUl^on 
V. i^V//m/r/, 2 J. cS: W. 503. 

Farm Agreement — Restraining Ejectment.] — 
Bill for specific performance of parol agreement 
to grant farm lease, with usual covenants 
of neighbourhood, and injunction to prevent 
ejectment, plaintiff having taken possession. 
Upon answer, stating insolvency of plaintiff, ami 
various breaches of agreement during five years’ 
possession, the injunction was continued, on 
undertaking to give judgment in ejectment, go 
to commission, and set down cause for next term, 
paying rent into court. Defendant also insisted 
on covenant not to assign ; that is subject of 
inquiry as to custom of neighbourhood. Board- 
V. 6 Ves. 467. 

Bestraining Publication— Evidence.] — A hill 
filed by A. against 0. stated that A. and B, had 
together made various etchings for their own 
amusement, and without any view to pidJica- 
tioii, and that C. had improperly and sur- 
reptitious^ obtained impressions of those etchings, 
and had printed and advertised for sale a cjita- 
logiie of the etchings. Upon affidavits in support 
of the bill an injunction was granted to restrain 
G. from publishing the catalogue. 0, put in an 
answer, in which he stated that he believed 
that the impressions had not been improperly 
obtained, but did not suggest any mode in which 



b. On Death, of Party. 

nece.ssaiy to iwive perpetual iujimctioii 
th ui party. .Uhao v. Townnhend, Dick. 

re injunction abates by death of tlefen- 
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they could have been properly obtained. Upon 
a, inotion by C., after answer," for dissolving the 
injunction, it was ordered that the injunction 
should be continued. Prince Alhert v. Strctn/fe, 
1 Macn. & a. 25 ; 1 H. & Tw. 1 ; 18 L. J., Ch. 
120; KUJur. 109. 

Oa Amended Bill.] — An injunction was granted 
to stay an action until ' answer. The defendant 
having put in a full answer gave notice of motion 
to dissolve, after which the plaintifi! amended his 
bill. The answer showing a mere legal ques- 
tion Held, that the injimction must be dis- 
solved, and that' the piaintifi: was not, on this 
occasion, entitled to have it continued on the case 
alleged by the amendments. Mollett v. Eneanld. 
2(> Beav. *166. 

Injunction over certain Day or until farther 
Order,] —8emble, that where an interim in- 
junction is granted over a certain day, “ or until 
further order,” the injunction is not continued 
after the day named “until further order,” but 
may be stayed before the day named b}’’ order ol; 
tlie court, Jiolfon v. Londnn. Seliool Bmrd^ 
47 L. J., Ch. 4(n ; 7 Ch. D. 760; 2() W. K. 549. 

Not ex parte.] — Ex parte motion to continue 
refused, until two defendants in contempt should I 
have appeared and answered. Jlighhani v. * 
Antmls^ 11 Trice, 751), 


7, Il£VIVING. 
a. In G-eneral. 

Injunction dissolved on the answer, not revived 
of course, without si)ccial motion on amendments 
vended ))y affidavit. Jumeii v. 18 Yes 

522 : 11 IL K. 247. 

That an indictment for perjury upon the 
answer has^ been found by the grand Jiny is not 
a ground bjr reviving an injunction. Clanltr/m 
S Yes. ;U). 

The cunimon injunction having been dissolved 
upon the coming in of the ans\ver, and the bill 
being siibse(|Uent]y amemied, the injunction was 
J'cvivetl upon special application, supported bv 
aradavit of the lacts statctl by way of ameiul- 
nieiit, the defendant being m default (though not 
ior not answering the amended 
i)in. I ipdti V. Mart/ or 1% 2 .Mer. 47<;. 

The inspecthm of documents set forth in the 
schedule to the answer in an iu}unction cause 
may be* oljtaiiied before the dissolution of the 
injunction, ami used to oppose the motion to 
<hsso ve it. Hence, when the iniiiiictioiihasbeen 
dissolved, and the plaintitf afterwards, by inspect- 
ing the documents referred to by the answer 
(liscijvers new matter, he cannot move to revive 
the injunction upon an amended bill coutainiiifr 
t he new mat ter, and verified by affidavit. Powctl 
v. jMsMlctfc, Jae. 549. 

I poll a motion to revive the common in- 
junction, the c*ourt will hear the defendant on the 
moms. JJhd'e v. niitfe, ] Y. cV Coll, 42U : 4 L. 
d., Ex. Eq. 48. 


dant, defendant’s representatives should move 
that plaintiff revive in a reasonable time, or in- 
junction be dissolved. Stuart v. A'ncdl 'l Cox 
411. ’ 

Where a defendant dies pending an injunction 
against him to restrain proceedings in an eject- 
ment, the heir-at-law may move that the plaintiff 
in equity may revive within a week, or that the 
injunction be dissolved. Hill v. Hot re, 2 Cox 
50. ‘ ’ 

See also Browne v. Warner, 3 Beav. 296 • 
Jones V. Massey^ 3 Beav. 295 ; and Turner v. Cole 
ih, ' ’ 

8. Form. 

Injimction with clause, si ita sit. Christo- 
pUerus V. Chomeleip Cary, 37. 

Form of the common injunction restraining 
proceedings at law touching the matters in que£ 
tion in the cause. Lund v. Blandiard, 4 Hare 
31. ’ 

A writ of injunction issued after execution is 
in the same form with the common writ before 
execution. Ilaudtshaw v. Parltlns, 2 Swan 539 • 
19 R. R. 125. 

If the order for an injimction on payment of 
costs of the action is in the usual form of injunc- 
tions after decree for administration, it will be 
improper if the parties entitled to injimction, 
having to jiay costs as a preliminary, might, from 
the situation of the estate, be enabled to obtain 
it in time. Brewery v. Tltnvlier, 3 Swan. 541 • 
19 R. 11.274. 

The right to an injimction is founded on the 
fact, that injury is accruing to the plaintiff, and 
it is, therefore, necessary that that fact should 
be inserted in the order granting tlie injunction. 
Llnywood. v. Stownuirliet Papermalilny Ci., 18 
L. T. 540. 

j Where the matter in dispute is distinctly 
: raised by the motion for an injunction, and is 
ready for <lecision, the right should be declared 
, by the injimctionfoimded thereon, that the order 
may inform the defendant what is' the opinion of 
the court as to the limits of such right, (hther 
v. J/idland B.y., 2 Ph. 469 ; 17 L. J.', Ch. 235 : 5 
Raihv. Oas. 187. 

In an action for the imprisonment under a com- 
mitment for contempt, the order is pleaded, and 
the ])lajntiff demurs : — Held, that an injunction 
ought not to issue limiting the plaintiff as to the 
particulars in respect of which he might on such 
demurrer question the validity of " the order. 

1 an Sandau, B.r parte, Martin.^In re, 1 Dc G. 55 
1 Th. 455 ; 14 L. J., Bk. 9 : 9 Jur. 193. 

When the court grants an injunction, the order 
ought not merely to direct that an action shall 
forthwitli be brought, with liberty to the parties 
to apply in case of delay, but to give such <lirec- 
tioiis of its own. in the first instance, as will in- 
sure the speedy trial of the action, ' xin injunc- 
tion granted pending an action to be brought by 
the plaintiff, for tlie speedy trial of which .Special 
dnectious were given, was dissolved on tlie 
ground of the plaintiff not having dulv complied 
with those <lirections. Sterens v. Kea'tlnn 2 Th. 
333. . ■ ’ ■ ' ■ *. 

Ill au ill junction, the words pro defeetu plaoiti 
issiuiible plea ; and the words 
judiciumintrare are intended of a final judgment ; 
therefore, if the liefendant be in execiitiun, and 
pleads plene^ administravit, and the plaintiff at 
law enters judgment de bonis testatoris cum 
acciaermt, he may proceed to a scire facias to 
inquire of assets, and enter judgment thereupon ; 
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for the meaning of the injunction is, that the de- 
fendant may proceed so far as. that nothing' shall 
remain but to take out execution after the 
injunction is dissolved. 3Iorrioe v. Ilanlieij, 3 
l\ W. 146. And see 2 Eq. Abr. 528. 

By the common order for an injunction, in an 
interpleading suit, the injunction is directed to 
issue upon bringing the fund in question into 
court ; and if, without the special direction of 
the court, the order is so drawn up that it does 
not make the bringing of the fund into court a 
condition precedent to the issuing of the injiinp- 
tion, the order will be discharged for irregularity. 
Sievehlm] v. JBelirens, 2 Myl. & C. 581 ; 1 Jur. 
50. ‘ . 

Semble, if there is not time to bring the fund' 
into court, a special order will be made to pro- 
vide for the emei'gency. Ih. 

Eestraining Publication.] — Where an injunc- 
tion is granted, restraining the publication and 
sale of a work, pending a trial at law, to deter- 
mine the question of alleged piracy, it is not 
necessary that the order should specify the parti- 
cular articles alleged to have been pirated, although 
the plaintiffs do not claim a copyright in the 
whole of the articles contained in their publica- 
tion ; it being admitted, that some of the 
articles in the two works had been derived 
from a source common both to the plaintiffs and 
defendants. SivcM Mawjhani, 11 Sim. 51; 9 
L. J., Ch. 323 ; 4 Jur. 479. ' 

When all Defendants have resigned Office. ] --A 

bill having been filed against a local board of 
health alleging that it was committing a nui- 
sance, and praying for an injunction to restrain 
it, all the members of the board resigned. There 
being no defence to the suit, the injunction was 
granted in the terms of the first paragraph of 
the prayer of the bill. Ilardlnge v. Simthbirnmgh 
Local Boards 32 L. T. 250. 

9. Service. 

Original need not be Delivered.]— Injunction 
served, and copy delivered ; the party serving is 
not bound to deliver the injunction itself to be 
compared. Woodward v. ICnig^ 2 Ch. Ca. 203. 

Notice to Defendant Sufficient.] — Exception 
to the rule requiring personal service of an order 
of injunction, where the party was present when 
the order was made, established by Lord Hard- 
wicke ; further extended since to notice by in- 
formation. ICuiipUm V. Bee, 2 Ves. & B. 350 : 

13 E. E. 116. S.'P., Anon., 3 Atk. 567; Bowel 
V. Follet, Dick. 116. 

Where to be Served.] — Service of injunction 
at defendant’s house, good. Ilolgatex. Grantham, 
Gary, 58. 

At last Place of Abode.] — Injunction upon 
affitlavit of an intended marriage with a male 
infant aged eighteen, restraining communication 
vyith him until fui'ther order ; and that service 
of the order at the house which appeai-ed to be 
the last ])lace of abode, though apparently shut 
up, should be good service. Bearce\. Crntch field, 

14 Yes. 206. 

Substituted Service.] — Substituted service of 
an injunction ordered. Kirhnan v, Ilonnor, 6 
Beav.‘400.; 12 L. J., Ch.336. 


Notice to Defendant’s Clerk.]— A defendant’s 
clerk in court was held not to be his agent for 
the purpose of receiving notice of an injunction 
granted in the cause. Goomman v. JDann, 10 Sim,: 
517. , ' 

To Agent.] — Quaare, whether service of notice 
of injunction on an agent, %vhen the principal is 
out of the jurisdiction, can be good service, espe- 
cially w^hen that agent is merely an agent for 
sale of the goods of the principal. Cur row Iron 
Co, V. Maclaren, 5 H. L. Cas. 416. 

Corporation. ]--Service of notice of injunction 
on one member of a corporation is sufficient. 
Ih. 

Before Order Passed and Entered.] — Plaintiff,, 
who has obtained an order for injunction, is not 
entitled in point of practice to serve it with the 
writ of execution before it be passed and entered, 
although usual to do so ; and if he should so 
serve it, and there should be an error in draw- 
ing up the order, to the prejudice of the defen- 
dant, it -will be considered contempt, and so^ 
treated by the court on application to punish 
the plaintiff for so doing ; nor will plaintiff be 
suffered to avail himself of the excuse of its. 
being a mistake, and all the costs incurred by 
defendant, arising from such an irregularity, will 
be ordered to be paid bv plaintiff. Scott v. 
Becker, 4 Price, 346 ; 18 11. E. 722. 

Defendant Present in Court.] — Defendant 
being in court when order for injunction is made 
is bound by it from that time, and not from 
formal service thereof only. Ih. 

On Defendant’s Solicitors— At Address given 
by Defendant.] — Injunction granted ex parte 
restraining the receipt of a pension, and order 
made that service of the bill, the interrogatories, 
and the injunction on the .solicitors, wdio were in 
communication with the defendant, or had means 
of being so, and also service at an address pre- 
viously given by him, should be good service. 
Ileuld v. Hag, 9 W. E. 369. 

10. Proceedings for Breach of. 
a. Breach, what amounts to. 

Injunction against Hindering Navigation of 
Canal — ^Action against Canal Company.] — AVhere 
an injunction had been granted restraining the 
stopping of vessels, and the hindering the navi- 
gation of a canal : — Pleld, that bringing actions 
against the canal company, and w'arning their 
servants that they were trespassers, was not a 
breach. Grand Junction Canal Co. v. Birnen, 
17 Sim. 38 ; 18 L. J., Gh. 419 ; 13 Jur. 779. 

But bringing actions against the company in 
respect of such barges having passed was con- 
trary to the tenor of the decree, and in that respect 
an injunction was granted to restrain the actions. 
Ih. 

Plaintiffs Solicitor, j — An annuity \vas granted 
to A., in consideration of certain services per- 
formed by him. A. assigned the annuity for a 
valuable consiileration to B., the deed of assign- 
ment containing the usual power of attorney to 
sue and give discharges, which power was tleclared 
to be irrevocable. A., shortly after the assign- 
ment quitted England. B., having brought an, 
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fiction in the name of A. for arrears of the annuity, 
tlie grantors hied their bill against A. and B. to 
restrain the proceedings at law, alleging that the 
annuity had been obtained through fraud and 
misrepresentation, and that it had been assigned 
to B. colourably and without consideration. B., 
by his answer, denied all knowledge of the 
alleged fraud or misrepresentation, and claimed 
to be a purchavSer for a full consideration. jSIo 
answer being put in by A., who continued abroad, 
an injunction, obtained by the plaintiffs against 
A. and B., was dissolved as to B., who proceeded 
to trial in the action at law commenced by him 
in the name of A. (the plaintiffs in equity appear- 
ing on such trial), and recovered a verdict. The 
plaintiffs subsequently moved for an attachment 
against the solicitor of B., for a breach of the 
injunction, but the court refused the application. 
Imperial Gas Light Co, v. Clarhe^ Younge, 
580. 

Injunction against Proceedings at Law — 
Taking Money out of Court.] — Taking money out 
ijf court of law, imid in there by rule of court, is 
})reaeh of common injunction against proceedings 
at hiw. A motion for that purpose was refused. 
Parke v. Slirewsbury QEarll)^ M‘Clel. 103 ; 13 
Price, 289. 

Showing Cause.] — Showing cause against 

a rule nisi for a new trial is not a breach of an 
injimction. miltmore Thornton^ 3 Price, 241. 

Delivery of Declaration.] — Delivery of 

■declaration is a breach of the common injunction 
to stay pi'oceedings at law. Effect of plaintiff's 
aciiuiescence. Mills \\ Cohhg. 1 Mer. 3. 

Giving Notice of Trial.]--Giving notice 

of trial is a breach of injunction to stay trial. 
Bird V. Bra/wker, 2 Sim. & S. 186 ; 3 L. J. 
<o.S.) Ch. 81. 

Obtaining Order to Change Venue.] — It is 

a breach of an injunction to stay tilal to obtain 
.an order to cliauge the venue in the action. 
Parlente v. Bensusan^ 13 Sim. 522 ; 7 Jur. 618. 

- — Proclamations by Sheriff.] — Plaintiff 
■obtained the common injunction after four pro- 
(damations liad been made under an exigent 
issued in an action commenced against him by 
(loiffendant : — lield, that it was a breach of the 
injunctimi for defendant to sue out a writ to 
■compel the sheriff to make a fifth proclamation. 
Marsark v. BalUle, 2 Sim. & S. 576. S. 0., sub 
nom. Maraek v. Bailey, 1 L. J. (o.s.) (>h. 205. 

After a plaintiff at 'law had obtained a writ 
exigi facias, and the first of the five necessary 
proclamations had been made, the defendant 
seia-e<l him with an injunction to restrain him 
I'rom taking further proceedings at law. After 
such service, in consequence of the plaintiff 
refusing to give any instructions to the sheriff, 
tlnne of tlie fiirtlier proclamations were made : — 
Held, that ibis amounted to a contempt bv the 
plaintiff at law, and that he should not hav*e the 
hcnefit of any proelamation.s made since the 
injimction limi been served. Woodley v. Bod- 
dlugtoa, 9 Sim. 214 ; 7 L. J., Ch, 196: 2 Jur. 
513. ’ 

Obtaining Eule to Show Cause why 

Money should not be Paid Out.]— In an action 
at law, the defendant paid into the court of law 


the sum demanded in the action, and filed his 
bill in equity to restrain the action, anti obtained 
the common injunction restraining the plaintiff 
at law from proceeding to execution. The 
plaintiff at law having tried the action, and 
obtained a verdict, applied for and obtained a 
rule nisi to show cause wdiy the money paid 
into the court of law should not be piaid out to 
him : — Held, that this proceeding was a step 
towards execution, and was a breach of the 
injunction. Brooks v. Pnrton, 1 Y. &; Coll. C. C. 
271 ; 11 L. J., Ch. 122 ; 6 Jur. 91. 

Second Civil Bill in Continuation of Civil 

Bill Dismissed without Prejudice.] — A landlord 
obtained a civil hill decree in an ejectment 
against an overlioldiiig tenant, who appealed, 
and filed a bill for specific performance of an 
agreement to grant a lease, and for an injunction. 
The common injunction was obtained, and, on 
the appeal, the civil bill was dismissed without 
prejudice, and the landlord brought a second 
civil bill, and obtained a decree. An attach- 
ment for breach of injunction was refused, as 
second civil hill was only continuation of first. 
M'Glrr v. Jerris, Hay, A J. 501; 

Obtaining Eule to Show Cause against 

Attachment.]— An injunction for want of jin 
answer had been obtained to restrain the defen- 
dant from all proceedings at law against the 
plaintiff, on an award of payment of money. 
The award having been made a rule of the 
court of king’s bench, the defendant applied to 
that court for an attachment for non-performance 
of the award, and obtained a rule to show cause ; 
this is not of itself any breach of the injunction. 
Franco v. Franco, 2 Cox, 120. 

Plaintiff should get Leave to Sue on Bail 

Bond.] — Where defendant has been arrested on 
attachment for contempt in lujt appearing to 
subpoena ad resp., and he has given a bail bond 
to sheriff, and there is an injunction restraining 
further proceedings in the action, plaintiff should 
apply for leave to be permitted to sue on the 
bail bond, notwithstanding the injunction, where 
the defendant has not complied with condition 
by appearing. Blrdioood v. HaH, 6 Price, 32. 

Breach of injunction by proceeding against 
bail. V. llancwck, 17 Ves. 385. 

Injunction after Execution— Sheriff Pay- 
ing over Money.] — Where an injunction is 
obtained, even after execution executed, it is a 
breach of the injunction to call on the sheriff to 
pay over the money; but if the sheriff had 
voluntarily paid the money, it seems that would 
be no breach of the injunction. Sed qumre. 
Frankhjn v. Thomas, 3 Mer. 234. 

If an injunction is obtained on bill filed after 
execution executed, the goods not yet being out 
of the hands of the sheriff, and the sheriff pro- 
ceeds to sell without process, he will be ordered 
to pay the money into court. II, 

Attaching and receiving money levied by 
sheriff, though levieil before bill was filed, is 
breach of injunction. Axe v. Clarke, Dick. 549. 

Technical Breach Provoked hy Plaintiff.] 

—Where plaintiff misrepresents to the public 
\yhat has been done by the court, and defendant, 
to eopect that misstatement, does what in strict- 
ness is a breach of the injunction, the court will 
not entertain any complaint by plaintiff-. Bar- 
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■field V. Kicholson, 2 L. J. (o.S.) Ch. 90 ; 25 
'E. R. 144. 

Where Injunction Dissolved as to Two of 
Three Plaintiffs.} — Where the common injunc- 
tion is dissolved with respect to two out of three 
plaintiffs at law, it is a contempt of court for 
three afterwards to go on with the action. 
Money v. Jordan^ 13 Beav. 229 ; 20 L. J., Ch. 
174; 15 Jiir. 49. 

An order nisi, to dissolve the common in- 
junction, was obtained by two out of three 
co-plaintiffs at law, and made absolute gene- 
rally and not as to the two only : — Held, that 
they were not guilty of a contempt by after- 
wards proceeding in the names of the three ; 
but the order was afterwards varied, and the 
plaintiff, who had been arrested in the mean- 
while, was set at liberty on undertaldng to' 
confess judgment, in order that he might not 
afterwards say that the judgment had been 
satished by the execution, II. 

Execution.] — Effect of an injunction in the 
court of chancery before action commenced, 
staying all proceedings at law after action com- 
menced, permitting the .defendant to call for a 
plea and proceed to judgment at law, if in a 
condition to do so, or if not to do only what is 
necessary to enable him to sue, restraining 
execution. Therefore, after bail excepted to, ' 
ruling the sheriff to bring in the body, is a breach 
of the injunction. Bullan v. Oeeij^ 16 Ves. 141. 

On Joint Judgment, where Injunction 

obtained by One of Two Defendants.]— Injunc- 
tion obtained by one co-obligor, the other not ! 
being made party, is no breach of injunction to j 
sue out execution on a joint judgment, with | 
notice to sheriff of injunction,' and directions I 
, not to take plaintiff in equity. Clmjdahi v. 
Cooper, 1 Ves. & B, 16. 

After injunction obtained by principal, pro- 
ceeding against bail is a breach. Ih. 

Recovering Costs.] — Solicitor may proceed 
to tax his costs after a verdict at law, with a 
view to commence an action in his own name 
for the amount, after a final settlement between 
the parties by arbitration without his con- 
currence, notwithstanding an injunction to stay 
execution. Broohs v. Bourne, 1 Price, 72. 

Where, previous to injunction to stay pro- 
ceedings after verdict in ejectment, plaintiff 
at law had taxed costs at law, and obtained 


against the other shareholders, not individually 
named, was no breach of the injunction. Inmd 
V. Blamhard, 4 Hare, 290 ; 14 L. J., Ch. 332. 

Waste— Planting Potatoes in Ploughed land.] 

—Planting potatoes in land previously ploughed 
is not such a breach of an injunction to stay 
waste as will be punished by attachment. 
Bropliy ^, Hayes, 449. 

Injunction against Pulling Down House — 
Forcible Entry by BreaMng Window.] — 

Parties claiming to be equitable mortga- 
gees in possession of certain i'reehold houses 
commenced pulling down the wall of one of 
them. The party claiming to have the legal 
estate thereupon filed his bill against the 
equitable mortgagees, and obtained, ex parte, 
an injunction to restrain them from pulling 
down, destroying, or damaging the houses or 
buildings, and from removing or carrying awa}^ 
the bricks or materials thereof, and from doing 
or committing any waste, injury, or spoil to, in, 
or upon the premises, or any part thereof. The 
plaintiff afterwards put workmen into the 
houses, who excluded the defendants by shutting 
the doors and windows. The defendants there- 
upon obtained an entry by breaking a window 
I in one of the houses, broke the lock of one of the 
doors, and ejected the plaintifii’s workmen: — 
Held, that, under the circumstances, no breacli 
of the injunction had been committed. Loder v. 
Arnold, 15 Jar. 117. 

Injunction Against Permitting Certain Effect 
from Certain Cause — ^Effect Happening — Dispute 
as to Cause.] — After an injunction had been 
granted, restraining a defendant from permit- 
ting a certain injurious effect to be produced by 
a given cause (but not otherwise restraining any 
definite act), the apprehended injury took place ; 
but the defendants denied, to the best of their 
belief, that it arose from the alleged cause. The 
court, in such circumstances, refused to treat 
the defendants as contumacious, until it should 
have been conclusiveh’’ determined, by a verdict 
I at law, that the injury complained of was 
I produced bv the cause assigned. Dawmn v. 

^ Paver, 5 Hare, 424 ; 4 Railw.''Cas. 81 ; 16 L. J., 
Ch. 274 ; 11 Jur. 766. 

The verdict of a jury having found that the 
forbidden cause would [produce the effect, but, a 
new trial being directed, the court declined to 
proceed as for a breach of the injunction till after 
the second trial. Ih. 
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writ of possession, it is a breach of injunction 
to sue out attachment for costs ; but injunction 
being improperly obtained. Lord Chancellor 
would not commit for contempt. PartingfAm v. 
Booth, 'd Mer. 148 ; 17 R. R. 48. Woodward 
King, 2 Ch. Ca. 203. 

Injunction obtained by Sbarebolders suing 
on behalf, &c.— Action against other Share- 
holders.]— A suit by some partners in a joint- 
stock banking company, on behalf of themselves 
and the other shareholders, to restrain a creditor 
of the company from suing the shareholders 
for a debt alleged to have been equitably created. 
The common injunction restrained the defen- 
dants from proceeding at law against the plain- 
tiffs touching the matters in question : — Held, 
that the common injunction in terms only pro- 
tected the plaintiffs named on the recon (, and 
that therefore a proceeding by the defendants 


The rule that an individual must so use his 
own property as not to injure his neighbours, 
apj)lies to persons acting under inclosiire and 
other acts of parliament of a similar nature. Ih, 

Exercise of Right by Stranger,] — One, not 
party to injunction, exercising an antecedent 
right, cannot commit a breach of it. Booth v, 
Stanley, 2 Eq. Abr. 528. 

Alleged Breach hy Agent of Ferson Re- 
strained.] — By the tei-ms of an iiijunction A. B. 
was restrained, but it did not extend to **his 
servants and agents.” A motion to commit his 
agent, G. 1)., for breach of the injunction held 
irregular ; but semhle, that he might be })ro- 
cce<led against for “ a contempt," if he knowingly 
aidetl and assisted A. B. in breach of the 
injunction. Wdledey {Lord) v. Morninyfon 
{Earl), U Beav. 180 ;'l2 Jur. 367, 
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Person Pestrained Aiding and Abetting 
Breach. ]~ If a party, who together with others 
has been restrained by injunction from doing a 
particular act, is afterwards present, aiding and 
abetting, when that is done which the injunction 
has prohibited, he is guilty of a breach of the 
injunction. St. John's Colleqn v. Cnrter, 4 Myl. 
& G. 497 ; 8 L. J., Ch. 218 ; 3 Jur. IS. 

Alleged Breach of Undertaking not to Pub- 
lish Statement.] — An action having been brought 
to restrain the defendant from publishing an 
advertisement termed a ‘‘ caution,” as injurious 
to the piaintihs, the defendant, on a motion for 
injunction, undertook not to publish the caution 
tiil the trial. A newspaper published an in- 
accurate account of the proceedings, and the 
defendant then published an advertisement 
giving an accurate account, in which he stated 
that he had undertaken not to repeat the caution 
till the trial, but he did not set out the terrns of 
the caution. A motion was made to commit the 
defendant for contempt and for breach of the 
undertaking : — Held, that the motion must he 
refused without costs. JBumm A yrcti Gas Oo.\. 
TIWc, 29^. E.43. 

Allowing Sewage to Plow.] — A local board of 
health was restrained by a decree of the court, 
at the suit of an individual, from allowing 
sewage to flow into a river after a certain date. 
The board did not stop the sewage, but tried, 
and failed, to render it inoffensive : — Held, that 
the board had committed a contempt of court, 
and v'as not excused by the fact that the board 
was acting in the matter on behalf of the public, 
and carryiiig out duties imposed on it by act of 
parliament. Spohcs v. Banhnry Local Boards 
11 Jur. (N.S.) 1010 ; 13 L. T. 453 ; 14 W. R. 169 
— L. JJ. xiffirming 35 L. J., Ch. 105 ; L. E. 1 
Eq. 42. 

Public Body — Sequestration,] — An order for 
sequestration for contempt granted against a 
public bod}’’ having property vested in it for 
various public purposes, it appearing to the 
court that there was property on which the 
sequestration would operate, lb. 

Trustees Restrained, and their Successors, 
Agreeing to Commit Breach.] — An injunction 
wa.s granted against certain trustees of a friendly 
society by name, restraining them from dividing 
2,0(.)of., part of the society’s funds, among its 
members. These trustees shortly afteiwards 
retire<l, and others \vere appointed in their place. 
A f I’csh ros('>lution was then passed by the society 
for divitling the 2,00GL, and this was carried out 
by the new trustees. One of the former trustees 
was present when the resolution avas passed, and 
assisted in distributing the money. All received 
their sliares of the money, but had repaid them. 
On motion to commit all the trustees, old and 
new, for contempt : — Held, on the evidence, that 
the new trustees had notice of the order ; that 
they and the old trustees, who actively assisted in 
dividing the money, , must be committed to 
prison, and the costs of the motion must be j>aid 
by all. Arodj Andrews^ 51 L. J., Ch. 414; 
46 L. T. 279 ; 30 ^Y. E. 564. 

Disobedience by Third Parties— Attachment.] 
— The plaintiff having obtained an injunction 
whereby the defcmlants were restrained from 
interfering with or disturbing his markets and 


fairs, or doing any acts whereby he should be 
deprived of the tolls and customs^ to which lie^ 
was, by the judgment, declared entitled : — Held, 
that the plaintiff was entitled to an order that 
writs of attachment should issue against persons,, 
not defendants in the action, who had knowingly 
acted in contravention of the injunction. Smiths- 
Barry v. Dawson, 27 L. E., Ir. 558. 

Person not Enjoined knowingly “ Aiding 
and Assisting ’ ’ in Breach — Committal.] — A person 
who knowingly aids and assists in the doing of' 
acts which have been expressly prohibited by 
injunction (although he is not a party to the 
litigation nor named in the order granting the 
injunction) may be committed for contempt of 
court. Welles'icy (Ae?YZ) v. Alov mng ton {Earl^ 
(11 Beav. 180,' 181) followed. Seaward r. 
Paterson, 66 L. J., Ch. 267 ; [1897] 1 Ch. 545 ; 
76 L. T. 215 ; 45 W. E. 610 — C. A. Affirming 
61 J. P. 281. 

Act Contrary to the Spirit, not the Letter, of 
Injunction.] — The court will interfere to restrain 
an action aff law, the bringing of which i.s 
against the spirit, though not within the letter, 
of a former injunction. A solicitor assisting liiS' 
client in bringing such an action may he called 
upon by the court to answer the matters of 
the affidavits. B re nan v. Preston, 1 W. B. 173 
— L.JJ. 

b. Notice of Injunction, What is Sufficient.. 

Personal Service Necessary.] — Gooch v. J/c/r- 
sliall, 8 W. E. 410. 

Order not Served.] — Breach of injunction after 
notice of the order, without personal service of 
the injunction or order. Ximjdon v. Bre, 2 Ves, 
&B. 349 ; 13 E. E. 116. 

Defendant committed for breach of an injunc- 
tion after notice of its having been obtained, 
although the order for the injunction had not 
been served. Vansandau v. Bose, 2 Jac. & Walk. 
264 ; 22 E. E. 114. 

A party wdio has notice of an order of tlie 
court is bound by it from the time the order is 
pronounced ; and if the order be an injunction, 
and the party, after notice, be guilty of a breach 
of it, he may be committed for the contempt 
without the production of the writ of injunction, 
and although the wnit have not actually issued. 
JLJVell V. Garratt, Or. & Ph. 98 ; 10 L. J., Ch. 
297 ; 5 Jur. 826, 

Party having know'ledge of injunctions being 
granted proceeds at law’ ; he is guilty of con- 
tempt, though not sealed. Fowel v. FoUet, Diok. 
116, 

It does not excuse a party proceeding at law’, 
after injunction, that it w^as not sealed ; for 
wffiere a party, or his solicitor, has been present 
on an order for an injunction, they will be 
bound, although it be not sealed. 3 Atk. 

567. ;■ 

It is not the rule on applications for commital 
for contempt by disregarding an order of the 
court, that the court will only commit w’liere, 
there having been time to draw up, enter, and 
serve the order, such order has been actually 
served on the offending party. On the contrary, 
even where the order is ten or eleven months old, 
and has never been so served, the party disre- 
garding it will be committed if it appears that he 
really knew’ of its existence and purport, and 
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wilfully disobeyed it. United Teleplume Co, v. 
Bald, 5S L. J., Oh. 295 ; 25 Ch. D. 778 ; 50 L. T. 
■‘35 ; • H2 W. R. 428. See also IlohinsonY. Elton, 
•4 L. J., Ch. 197. . . 

All attachment may be Issued for breach of an 
injurtch-ioii, although no writ of injunction has 
been actually issued, when the defendant, after 
being served with the decree or order for injunc- 
tion, has disobeyed it. Mining Co, of Ireland 
Y. Belany, 21 L, R., Ir. 8. 

Sfotice after taking in Execution.]— Where 
.a party is taken after he has obtained an in- 
junction, but before notice given of it, the 
•detaining him after notice is no contempt. 
Willis V. Banlel, 1 Anstr. 36. 

Defendant in Court — Delay — Order not Drawn 

np.] — Contempt by breach of injunction by 
'defendant, present in court during the motion, 
though retiring before the order pronounced ; 
but motion to commit after a considerable lapse 
•of time, and the order not drawn up, refused 
•with costs. James v. Boiones, 18 Ves. 522; 11 
R. R. 247. See Soott v. Becker, 4 Price, 346 : 18 
R. R. 722. 

Defendant in Court, Leaving before Judgment.] 

— Contempt by breach of injunction by persons 
who were present in court during the motion, 
though absent when the order was pronounced. 
Hearn v. Tennant, 14 Ves. 186 ; 9 R. R. 253. 


received notice by telegram that the court of 
bankruptcy had made an order restraining further 
proceeding.s under the writ : — Held, that the 
sheriff’s officer and the auctioneer had been 
guilty of contempt of court, and that they must 
pay the costs of a motion to commit them. 
Bryant, In re, 4 Ch. D. 98; 35 L. T. 489; 25 
W. R. 230. . 

Semble, that it is, equally a contempt of court, 
ff ^he. had received notice of an act of bankruptcy. 

c. Motion for Committal or Attachment, 
i. In General, 

Interfering with Pastor of Dissenting Church 
— Parties.] — The consistoire, or governing body 
of the French Protestant church of London, 
was, in 1860, restrained by injunction from 
interfering with the plaintiff, a pastor of the 
church, in the discharge of his duties as pastor. 
In 1866, M., a defendant in the suit, and also a 
pastor of the church, was present at a meeting 
of the consistoire, when they resolved to suspend 
the plaintiff from the discharge of his duties. 
M., as agent of the consistoire, took an active 
part in enforcing, though he did not in passing, 
that resolution. The plaintiff then moved for 
an order to commit M. for contempt of court, 
on the ground of the alleged infraction b3’' him 
of the injunction granted in 1860. The mem- 
bers of the consistoire vvere not served with. 



Drawing up Order.]— -In November, 1847, an 
order was made for an injunction, but was not 
'drawn up. Upon an ex parte application in 
.April, 1849, to have it drawn up : — Held, that 
notice of the application must be given to the 
-defendant. Bateman v. Wlatt, 11 Beav. 587. 

Defendant’s Counsel in Court without Instruc- 
tions.] — The presence of a defendant’s counsel in | 
•court without instructions, when an interim | 
injunction is continued against him in the , 
absence of and without notice to his solicitor, 
•does, not constitute such notice to the defeinlant 
.as will justify committal for contempt foi* a siib- 
iseqneiit breach of the order. Carroio v. Ferrlor, 
.37 L. J., Ch. 569 ; L. R. 3 Ch. 175. 

Notice of Injunction — Proper Mode of Criving.] 

— A London solicitor who obtains an order from 
the court of bankruptcy in London restraining a 
■sale under an execution in the country ought, 
instead of telegraphing the order to the sheriff’s 
-officer, to telegraph it to a solicitor at the place, 
•as his agent, asking him to give notice of it to 
the persons affected. Langley, Ex parte, Bishop, 
In re, 49 L. J., Bk. 1 ; 13 Ch. D, 110 ; 43 L. T. 
181; 28W. R. 174— 0. xV. 

Notice by Telegram.] — Sufficient notice of the 
granting of an, injunction may be given by tele- 
gram ; but, if it is sought to commit for contempt 

per.s<jii who, after receiving such a notice, dis- 
regards it, the court must decide upon the 
particulri.r facts wliether he had in fact notice of 
the injunction, ami it is the duty of those who 
ask for the committal to prove this beyond 
reasonable doubt. Ib. 

A sheriff’s officer and an auctioneer pro- 
ceeded with tlie sale of the property of a trader 
seized under a li. fa. after they had received 
notice by a letter from the debtor's solicitor that 
lie had tiled a liquidation petition, and had also 


and did not appear upon, the motion : — Held, 
that the court would n t, in their absence, 
decide upon the validity or invalidity of the 
act of suspension, and that, upon the whole 
case stated in support of the motion, it must 
be refused ; the only order to be made being, 
that the plaintiff must pay the costs of it. 
Dangars v. lilvaz, 14 L. T. 348. Affirmed, 15 
L. f. 196— L.JJ. 

Acquiescence.] — The court will not assist a 
plaintiif in enforcing attachment if he has not 
exercised due vigilance in maintaining his right 
secured by injunction. Bodgers v. Woimll, 1 W. 
R. 122. 

Acquiescence by the plaintiff in the defendant’s 
breach of the injunction must be of the dis- 
tinctest and clearest kind, almost enough to 
support a claim founded on such acquiescence, 
or the defendant will be liable to be committed. 
Bodyers v. JSvwill,. 1 W. R. 20.5 — L.JJ. 

Defendant not Contumacious,] — ^^Where ile- 
fendant, after breach, had taken some .steps to 
put himself in the right, motion ordered to stand 
over till the following term, defendant paying 
the costs of the application. Cornish v. Upton, 
4L.T.862. 

Form of Order.]— An order to commit I'or 
breach of an injunction which omitted to state tlie 
affidavit of service of the order for the injunction, 
or the notice to commit, or that the dt*fendant 
had appeared by counsel on the jiiotion, held 
iiTegular, and discharged, but without costs. 
Stegrliens Y. Workman, t h, T. 232; 11 VV. R. 
,503. 

il, Wotiee of. 

Personal Service neeess ary. ] — Pcnsoi t al ser v i ce 
of a notice of motion to commit for breach oC 
an injunction is necessary, and carsnot be 
dispensed with, though counsel undertake to 
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appear for the party. Mlertnn v. 1 Jac. 

& Walk. 876. 

A notice of motion to commit the clefenclant 
for breach of an injunction, need not be served 
on his clerk in court, as well as on himself 
personally. Bmccller v. Boivdler, 9 L. J., Ch. 
394 ; 4 Jur. 626. 

An order that a defendant in contempt for 
breach of an injunction shall stand committed, 
unless cause be shown on a stated daj^, is not 
irregular if it be personally served. Buranty. 
Iloore, 2 Eiiss. & M. 33 ; 9 L. J. (O.S.) Ch. 12. 

Upon breach of injunction to restrain an 
act, the proper course is personal service of 
notice of motion that defendant shall stand 
committed. It is not the practice to move 
that he show cause why he shall not stand 
committed. Angerdem v. UuM, 6 Ves. 488.^ 
Where it is to do anything, the course is to 
move that he shall do it on a particular day, 
or stand committed. Ih. 

Affidavit must be Specific — Service of Order.] 

— An attachment will not be awarded for breach 
of an injunction, unless the charging affidavit 
contains a specification of the time and place 
when and where the act complained of wms 
committed ; or if the party could have been, but 
was not, served with the injunction. Morris v. 
Morris^ 1 Hog, 238. 

Husband and Wife.] — After a decree and an 
injunction against husband and wife restraining 
proceedings abroad : — Held, that a motion to 
commit the husband for his wife’s breach of the 
injunction could not be sustained ; that where a 
wife is living separate from her husband, and 
abroad, though she has appeared jointly with 
him by the same solicitor in all the proceedings 
in the cause, a notice of motion to commit for 
contempt must be served upon her personally, 
and that substituted service ought not to be 
ordered ; and th.at either the plaintiff or the 
husband may obtain an order for the wife’s 
separate appearance ; and therefore the court 
refused the motion, with liberty to the plaintiff 
and the husband to make such application as 
they respectively might be advised to obtain 
the separate appearance of the wife. v. 

Carnegie, L. R, 7 Eq. 254, 

11. Costs. 

a. Of Motion for Injunction. 

The costs of an injunction order await the 
event of the cause, and are taxed with the costs 
of the cairse. They are never given in the first 
instance. Anon,, 2 Moll. 327. 

An action on a post obit, as contrary to the 
principles of this court, was restrained, and sub- 
sequent motion to set injunction aside was re- 
fused with costs, such case being an exception to 
general rule, that costs of motion for injunction, 
or to dissolve injunction, refused are costs in 
cause. Marsach v. Beeves, 6 Madd. 108. 

The course of the court provides for the costs 
of motions for injunctions in a way most just, 
by leaving the party moving, if his suit fails, to 
pay the costs ; and if his suit succeeds, providing 
for his costs effectually. C. W. By. v, Oxford, 
Worcester, and Wolverhampton By., 5 De G. & 
Sm. 437; 16 Jur. 443. 

The application for an injunction having partly 
failed and partly succeeded, no costs were given 


on either side. Booh dale Canal Co. v. King, 22” 
L. J., Ch. 604 ; 17 Jur. 1001 ; 1 W. R. 278. 

An application was made after answer, for am 
injunction to stay proceedings at law, and was. 
refused. The plaintiff was ordered to pay the 
costs. Biirwell v. Baviodll, 5 Beav. 373 ; 12! 
L. J., Ch. 9 ; 7 Jur. 272. 

Successful Application— Case not fairly stated. ] 

— If parties applying for an injunction ex parte 
do not state their case fully and fairly they will 
have to pay the costs even if successf ul. Bolden 
V. Waterlow, 15 W. R. 139. 

Set-off of Costs.]— As to set-off of costs of 
motion for injunction against costs of a trial at 
law for the same breach of covenant. Sainter v. 
jeprquson, 1 PI. & Tw. 333 ; 1 Macn. & G. 286 
19 L. J., Ch. 170 ; 14 Jur. 255. 

Where no Order as to Costs.]— When a motion 
for an injunction involving the merits of the- 
cause was ordered to stand over to the hearing, 
and afterwards the bill was changed into an. 
information and bill, and at the hearing a decree- 
for a perpetual injunction was made with costs, 
the plaintiff’s costs of the motion, though not 
specifically mentioned, are costs in the cause,, 
and will be allowed him on taxation. Att.-Gen.. 
V. Lonsdale (^Loml}, 40 L. J., Ch. 198 ; L. R. 6' 
Ch. 141 ; 23 L. T. 794 ; 19 W. R. 235. 

Injunction with Costs— Interim Injunction.] 

—An order made on notice and continuing an 
injunction with costs will, in the absence of 
special directions to the contrary, include the- 
costs of an interim injunction previously ob- 
tained on an ex parte application. Blaltey v. 
Hall, 56 L. J., Ch. 568 ; 56 L. T. 400 ; 35 W. R.. 
592, 

b. Of Cause. 

Plaintiff proceeding, after Interlocutory In- 
junction, for Costs only.] — On an interlocutory 
application, an injunction was granted, which 
determined the principal subject of dispute be- 
tween the parties. The court held, that the 
plaintiff was not justified in afterwards pro- 
ceeding in the cause for the costs only, and gave 
him no costs subsequent to that time. Taylor v- 
Baris, 7 L. J., Ch. 179. 

A. being indebted to T., an agreement is 
entered into by which judgment for the debt 
is to be signed, but not entered up, against A. 
for securing payment by instalments, T. agree- 
ing not to enter up judgment (so as to get into- 
the “ Tradesman’s Circular ” ) , nor publish it in any 
way. Shortly afterwards T. threatened to sell 
the judgment debt at a periodical sale, which, 
would necessarily involve the publication, by ad- 
vertisements, of A.’s indebtedness. The court, 
being of opinion that this threat was not bon^ 
fide for the purpose of sale, but for getting: 
better terms from A., restrained such publication 
by injunction. A. having in the first place ob- 
tained an ex parte injunction, T. offerkl imme- 
diately, and before further expenses were in- 
curred, to submit to a perpetual injunction, but 
refused to pay costs. A. thereupon brought the- 
matter to a hearing Held, that he was entitled 
to the costs to the hearing. Jamieson y. Teagne,, 
3 Jur. (N,S.) 1206. 

Interim liijuiiction—-Perpetual Injunction.] — 
Where the general merits of a plaintiff’s bill, 
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praying an iniiinctioTi to Testrain an infringe- 
ment of tiie plaintiif’s copyright, have not been 
itisplaced by the defence, the plaintiff will be 
entitled to‘ his costs for bringing such cause 
to a hearing to obtain a perpetual injunction 
.after an interim injunction has been obtained 
in such cause. Mayheio v. Maxwell, 3 L. b. 
.847. 

TrademarJE—Imitation— Injunction refused.] 

— If a trader imitates another person’s label or 
.tradeinark, and sails so near the wind as just to 
.avoid an injunction, the court, on refusing the 
injunction, will not willingly give him any costs 
of the proceedings, Bass v. JDawber, 19 L. 1. 
626. 

Perpetual Injunction.] — ^Where the plaintiff 
is entitled to have the injunction made per- 
petual, the defendant will have to pay the costs 
'Of the suit, however trivial the subject-niattei 
may be, unless, after the interlocutory injunc- 
>tion was granted, he tendered the costs up to 
.that time. Fradclla v. ^^ ellev, 2 Buss. & M. 
.247. 

•c. Of IMCotion for Committal or A-ttachment. 

IJnintentional Breach.] — A party guilty of a 
ibreach of an injunction through mistake will 
not be conimitted, but will have to pay the 
oosts of the apiilication bringing that breach 
.under the notice of the court. Keuman v.^ 

10 Jur. 463. And see S. 15 L. J., Ch. 36o. 

Breach by Defendant’s Servant.]— A defen- 
•dant, whose servant has committed a breach of 
.an. injunction of the court, but to whom person- 
..ally no blame attaches, is liable to pay the costs 
of a motion for committal. Bautzen v. lums- 
Md, 13 L. T. 399 ; 14 W. B. 96. 

d. Of Inquiry as to Damages. 

Where in an action to restrain the defendant 
from polluting a stream, and for damages, judg- 
ment was given for the jilaintiff with costs, and 
.an inquiry as to damages ordered, the costs ot 
:such inquiry were reserved in order that the 
'Court might exercise control over the maniiei in 
which the inquiry was conducted, and preveiit 
the costs being unduly increased by the piaintitt. 
It is the usual practice to send such an inquiry 
to the chief clerk and not to a ref eree. v. 

Midland By., 50 L. J., Ch, 196 ; 16 Ch. D. b , 
■43 L. T. 434 ; 29 W. B. 302. ^ 
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1. Duties and Liabilities. 

Duty to Admit.] — A person who keeps an inn 
is bound to admit all persons who apply peace- 
ably to be admitted as guests. Hawthorn v. 
Hammond, 1 Car. k K. 404. 

An indictment lies against an innkeeper who 
refuses to receive a guest, he having room in his 
house at the time ; and it is not necessary for 
the guest to tender the price of his entertain- 
ment, if his objection is not on that ground. 
And it is no defence for the innkeeper that the 
guest was travelling on a Sunday, and at an 
hour of the night after the innkeeper’s family 
had gone to bed ; nor is it any defence that the 
guest refused to tell his name and abode, as the 
innkeeper has no right to insist upon knowing 
those particulars ; but if the gne&t comes to the 
inn drunk, or behaves in an indecent or im- 
proper manner, the innkeeper is not bound to 
receive him. Bex v. Iveais, 7 Car. & B. 213. 

Not to Particular Apartments.] —Al- 
though a traveller is entitled to masonable 
accommodation in an inn, he is not entitled to 
select a particular apartment, or to insist on 
occupying a bedroom for the purpose of sitting 
up all" night, so long as the innkeeper is willing 
and offers to furnish him with a proper I’oom for 
that purpose. Fell v. Kujght, 8 M. k W. 269 ; 

10 L. J., Ex. 277 ; 5 Jur. 554. 

A landloi’d of an inn may, after a request to 
withdraw, remove a guest from a particular room 
ill all iiiii where he has misconducted bimselt, 
but he may not remove him from the house. A 
anest has no right to select his own accommoda- 
tion, but it is the duty of the landlord to find 
such accommodation for the guest as he may 
choose. Scrivenor v. Beed, 6 4^ . B. 603. 

Duty to Continue to Lodge Guest.] — A traveller 
wlio goes to a common inn is not necessarily 
entitled to accommodation therein as long as he 
chooses to remain on payment of the inn charges 
and conducting himself properly, and it he forms 
an intention of staying in the inn and has no 
intention of going on to any other place, he 
ceases to be a traveller, and the innkeej^r is 
entitled to terminate the relation ot host and 
^niest by reasonable notice. I’be question 
whether a traveller staying in a common nui has 
ceased to be a traveller is a quostion of tact, 
in determining which the length ot Ins stay m. 
noint of time must be taken into consideration, 
but is not of itself conclusive. Lmmmd v. 
mcluird, 6(5 L. J., Q. B.y 5 5 p«>'] }■ ’ 

76 L. T. 1« ; ir> W. K. 289 ; 61 .J. 1*. 260- 

C. A. 

Duty to Supply Eefreslmieiits.] — Attached to 
an hotel and under the same roof and licence, 
but entered by a separate door from the street, 
was a refreshment bar, at which persons ca-suiilly 
Dassim' bv obtained refreshments at the counter. 
A householder livin.? within twelve hundred 
cards had been in the habit of co.mns to the 
bar with several large dogs, which liiul been 
found an. annoyance toother guests ; aji'P'-'; 
had passed in which the umkeeper had objoc. cd 
to the dogs being brouglit into the lar, and llio 
vidtor had asserted his right to bring thorn the 
visitor subsequently, while taking a wa k lui 
pleasure, went with one large dog to the lui and 
Limed to be serve.1 with retrcshinent,^ which 
was refused. On an indictment charging the 
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proprietor of the bar, as an innkeeper, with 
refusing refreshment to the prosecutor : — Held, 
that he could not be convicted : lirst, because 
the refreshment bar was not an inn ; secondly, 
because the prosecutor was not a traveller ; and 
thirdly, because, had it been otherwise, the inn- 
keeper had reasonable ground for his refusal. 
Reg. V. Bymer, 46 L. J., M. C. 108 ; 2 Q. B. D. 
136 ; 35 L. T. 774 ; 25 W. 415 ; 13 Cox C. C. 
378. 

As to Post-Horses.] — An innkeeper, though 
licensed to let post-horses, is not liable to an 
action for refusing to supply them for a guest. 
Dims V. Hides, 1 Stark. 247. 

Por Loss of (roods — ^Who are Liable.] — It 

seems that an hotel-keeper is subject to the same 
liabilities as an innkeeper. Jones v. Oshoru,2 
Chit. 484. 

Salaried Manager.] — The salaried 

manager of an hotel belonging to a company is 
not an innkeeper so as to be by law responsible 
for the goods and i)roperty of the guests, 
although the usual licence under 1 Geo. 4, c. 61, 
has been granted to him personally. IHmn v. 
Rlreli, 42 L. J., Kx. 135 ; L. K. 8 Ex. 135 ; 28 

L. T. 360; 21 W. E. 443. 

Who are Guests.] — Tlic plnhitilt on 

arriving at the platform of a station handed his 
griods to the defendant's porter, wlio was await- 
ing the arrival of the train. He proceeded to 
the hotel, whither his goods were subsccpieiitly 
couveyetl, inteiuling to stay the night. On re- 
ceipt of a telegram he gave up his intention of 
remaining, but ordered refreslnuents. He was 
directed to the railway refreshment- room, wliieli 
was not actually part (tf the hotel, but connected 
with it by a passage in which the liotel luck-up | 
r(»om, where the plaintiff’s goods wei'e placetl, 
was situated. After lunching and paying for 
his lunch in the rcfrcslinient-ronm, he found 
ti at certain of his goods were missing: — Held, 
that the plaintiff was not a gue>t. Strauss v. 
('ountg lioUd and Wine Co., 53 L. J., Q. B. 25 : 
12 Q. B. D. 27 ; 49 L. T. 601 ; 32 W. E. 17u ; 48 
J. P. 69. 

W went to an hotel early in the morning 
ant'l asked for a bedroom. He was told 
that he could not have a bedroom, but that he 
could use a room, engaged by persons expect ed 
to arrive during thedtay, fur the })urpo^e of 
dressing, and he was shown up and his luggage 
was taken to this room. He then dre^sedaiid went 
down to breakfast, leaving the room unlocked 
and the stand of his dressing-bag outside the 
bag and exposed upon the dressing-table. After 
brt‘akfa«!ting he paid for his breakfast and wont 
out, and did not return till late at night. In the 
meantime tlie persons who had engaged the room 
arrived, ajid one of the hotel servants removed 

M. ’s luggage into the corridor as it was, leaving 
the dressing-stand out of the bag. On his return 
1\1. aske<l for his room ami was told he had none, 
but one being subsequently found, his liiguage 
was brought to it, i\l. tbcJi found that jewcilcry i 
had i)eeii stolen from a drawer in the dressing-- j 
stand, run] sued the hotel company for 140Z. for ' 
1t)C loss thereof. A notice pursuant to 26 cV: 27 j 
Viet. c. 41, s. 3, was exhibited in the hall of' 
the hotel: — field (Fry, L.J., diss.), that M. i 
occupied the room as a guest until the arrival of | 
the persons who had engaged the room, and that I 


as, in the ordinary course, the relationship of 
innkeeper and guest continues until the guest’s, 
property is brought and redelivered to him. odj 
his departure, the hotel company were negligent 
in placing M.’s goods as the}’' did in the corridor.. 
By so doing they debarred themselves from 
proving that the loss was contributed to by M.’s- 
negligence in leaving his goods exposed in the 
room, and M, was tiierefore entitled to recover 
to the extent of 30Z., the limit prescribed by 
26 k 27 Yict. c. 41. s. 1. As, however, M.’s- 
negligence debarred him from proving that the™ 
loss occurred wholly by the ‘‘ wilful act, default,, 
or neglect ” of the hotel company, he was not 
entitled to recover beyond that ainouiit„ 
J/edciwar V. Grand Hotel Co,, 60 L. J., Q. B.. 
209 : [1891] 2 (^. B. 11 ; 64 L. T. 851 ; 55 J. P., 
614—0. A. 

Liability for.] — An innkeeper, though 

guilty of no negligence, but even diligent, is- 
liable for the loss or injury of the goods of his 
guest not arising from the negligence of the- 
guest, the act of God, or the ciueeifs enemies.. 
Morgan v. Ravey, infra. 

Loss OccaBioued by Hegiigence of Guest 

— Evidence.] — A guest at an inn went to bed, 
leaving a bag containing about 27Z. in his trousers 
pocket. He left his trousers on the ground at 
the side of liis bed farthest from the door. There 
was a key in the lock of the door, but he only 
shut the door and did not lock it. He had pi-e- 
viously })ulied the bag containing the money out 
of his pocket in the eummercial room fo]* the 
pur])ose of paying somebody some money. In 
the ct)urse of tlie night somebody entered his 
bedi-oom through 1 he door and stole the bag of 
money : — Held, that there was evidence of neg- 
lig( m e on his part, which occasioned the loss in 
such a tvay that it would not have happened 
had he used tlie care that a prudent man might 
i-eusoiiably be expected to have taken under the 
circumstances. ()jg)enlieim. v. White Lion 
Hotel Co.. 4U L. J., 0. P. 231 ; L. E. 6 C. .P. 515 
25 L. T. 93. 

Mlicn a guest at an inn has an opj jo vt unity 
given him of securing valuables in his possession,, 
Ity giving them over to tlie custody of the inn- 
keeper or c>thc]‘wise, and neglects such oppor- 
tunity : — Held, that liis comluct amounts tO' 
such negligence as to depiive liini of his right to- 
recover against the innkeeper, in case of sneh. 
valuables being lost or stolen. Jones v. Jaeltson^ 
29 L. T. 399. 

■ Display of Wares by Guest.]— If there 

has been negligence oiiti e part of the guest, the: 
innkeeper will not be liable. JJnrgess v. "Clnnenis,. 
4 M-. S. 8(»6 ; Pfolt, 211, n. ; 1 'Stark. 251, n. ; 
16 E. E. 473. 

All innkeeper is not answerable for the goods. 
of his guest, which are lost through the negligence 
of the guest, tmt (»f a private room in'tlie inn 
chosen by the guest for tne puri)use of exhibiting- 
to his customers his goods ibr sale, the use o"f 
which room wiis gi-antc.d by the innkeeper, who- 
at the same time told tlie guesi that there was a 
key, and liiat he might lock the door, which he: 
neglected to do. J h. 

if a guest at an inn deposits his goods in a 
room which he uses as a waTcliouse, and of: 
which he has the exclusive ])ossession, the inn- 
keeijcr is not liable for the loss. Fariiivortli \\ 
Rachwood, 1* Stark. 249 ; Holt, 2U9. 
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Ifot Locking- Boor — ^Wkat is Sufficient 

Evidence of Eegligence to leave to tke — 

The plaintiff brought an action against the de- 
fendant to recover the value of property, con- 
sisting of jewellery worth 19i^, lO^v., which was 
stolen during the night from, a table in the pdaiii- 
tifhs bedroom while he and his wife were staying 
as guests at the defendant’s hotel. There was a 
bolt insiffe the door of the plaintiff’s bedroom 
and a key on the outside, and a wardrobe with 
drawers i.n the room. The plaintiff left the key 
on the outside of the door, but he swo,re positively 
that he bolted the door on the inside when he 
went to bed, at the same time admitting that he 
had said, in reply to an observation that the 
door could not be unbolted from the outside, “ If 
that is so l must have made a mistake.” The 
plaintiff’s wife had been wearing valuable jewel- 
lery in the hotel during the evening : — Held, that 
there was sufficient evidence of negligence on the 
p>art of the plaintiff to be left to the j ury. That, 
even if leaving the door unbolted was not in 
itself sufficient evidence, there were other cir- 
cumstances which, coupled with it, would be 
sufficient. That it cannot be laid down as 
a proposition of law that leaving the door un- 
bolted is not evidence of negligence ; but that 
each case must depend ipmn its own circum- 
stances. Ilerhad v. Mn'kivell, 45 L. T. (>49 ; 
46 J. P, 358. Affirmed in C. A., W. N. 1882, 
112 . 

There is no obligation on the part of the guest 
at an inn to lock or fasten tlie door of the room 
in which he sleej:)s ; and the omission to do so 
does not discharge the innkeeper from his 
liability to answer for goods of the guest stolen 
from the room in which he slept. Mitohdl v. 

16 L, T. 676. 

An innkeeper is liable for the value of pro- 
perty of hiuS guest lost while in his house, unless 
caused by the neglierence of the guest. M.orqaii 
y, limey, 6 PI. & N. 265 ; 30 L. J., .Ex. 131 ; 3 
L. T. 784 ; 9 W. E. 376. S. C\, at nisi prius, 2 
•F. & F. 283. 

The omission of a guest to leave valuable 
articles with an innkeeper, or to fasten his door 
on retiring to rest, is not necessarily such negli- 
gence as disentitles him to recover. Ib. 

An action is maintainable against the 
executors of the innkeeper, if brought within 
the time limited by 3 & 4 Will. 4, c. 42, s. 2. Ib. 

When property has been stolen from a guest 
in an inn, the innkeeper is liable unless the guest 
has contributed by his own negligence tb the 
loss ; but not locking his door is not such negli- 
gence. Fil'qjoivski Y. MerryiceatkeT, 2 F. & F, 
2So. 

Direction to Jnry.] — If the jury fi,ndstliat 

the guest was guilty of gross negligence, the inn- 
keeper is relieved from his liability. Armidead 
V. M'ildd or White, 17 Q. B. 261 ; 20 L. J., Q. B. 
524 ; 15 Jur. 1010. 

WTiere a guest had, on the evening of the night 
in which the theft was committed, and on several 
previous occasions, upeiied liis (.Iriving-box, and 
counted the bank notes ke[)t in it, in the pre- 
sence t»f persons in the commercial room, and 
the box was s{.> insecairely fastened that it might 
be o[)eiied without a kty : — Held, that the jury 
wais warranted in fiiuling the guest guilty of 
gross negligence ; though it was tlie custom of 
travellers to leave tlieir driving-boxes in. the 
commercial room during the iiignt. Ib. 

■■Where the goods of a guest at an irfn are lost 


the innkeeper is liable as for breach of duty,, 
unless the negligence of the guest occasions 
the loss in such a way as that the loss would 
not have happened if the guest had used the 
ordinary care that a prudent man may be 
reasonably expected to have taken under the 
circumstances. CadiUl v. Wright, 6 El. & BL 
891 ; 2 Jur. (N.S.) 1072 ; 4 W. PJ. 709. 

Where there is such negligence the innkeeper 
is not responsible. Ib. 

Therefore where an innkeeper set up such, 
negligence in answer to an action. by the owner 
for the loss of goods, and the judge told the jury 
that the innkeeper was responsible, unless there 
had been gro.ss negligence on the part of the 
owner, but aid not explain what would con- 
stitute gross negligence : — Held, a misdirection, 
inasmuch as the jury might have understood 
that the owner was entitled to recover unless, 
there had been an absence on his part of even 
the loosest degree of care. Ih. 

Goods, where placed.] — An innkeeper is 

liable for the loss of a parcel left in the lobby or' 
hail of the inn. Candy v. Spencer, 3 F. k P. 
3U6. 

An admission by an innkeeper that he left 
raonty entrusted to him for the purpose of 
taking up a bill in his cash-box in his tap- 
room, where it was lost, together widi a much 
larger sum of his own, is evidence of gross, 
negligence to go to a jury. Dmrnutn w Jenkins,. 

4 N. ck M. 170‘; 2 A. & E. 256 ; 4 L. J., K. B. 29, 

If a guest at an inn directs valuable goods to. 
be placed in the public room, and if the inn- 
keeper does not require them to be removed to- 
a s:ifer place, he is liabk^ as an insurer, in. the 
event of the goods being stolen. lUchnwnd 
Smith, 2 M. & Rv. 235 ; 8 B. & C. 9 ; 6 L. J., 
(o s.) K. B. 279. 

Refusal to take charge of.]— If an inn- 
keeper refuses to take charge of good.s till a. 
futin-e day. because his bouse is full of parcels,, 
still he is liable to make good the loss if the 
owner stops as a guest and the goods are stolen 
during his stav. Bennett v. Mali or, 5 Term Rep.. 
273 ; 2 K. R. 593. 

Evidence of Landlord’s Negligence.] — 

The |)Iaiiitiff while a guest at the defendants’ 
hotel had certain jewellery stolen : — Held, tliat 
the fact that the defendants’ servants did not 
cause the premises to bo searched upon the 
discovery of a poker and a knife on the bed in 
the plaintiff’s room from which the jewellery 
was stolen was no evidence of negligence on 
the part of the defendants’ servants. Ilunth/ 
{2[artIiioness) v. Bedfords liotd Co., 56 J, Ik. 
53— C. A. 

Notice limiting Liability— Contents of.]— In 

the plaintiff’s t\iom was a notice that “articles- 
( f value, if not kept under lock, should be de- 
posited with the mamiger, who will give a 
respunsibie receipt for the same.” I'he jewellery 
was kept in a locked jewei-b.ix inside a basket- 
trunk, that wa.s tdso locked, in the plain tiir.s. 
room Held, tluit this notice did not comstiliite 
a special bargain with the plaintiff ih.at the 
defendants would be responsible if jewels were 
kept imder lock, Ih. 

A mere verbal error in a copy of s. 1 of the 
Innkeepers Liability Act, 1860, exhibited b..tr 
the purpose of liiniting an innkeepers liability,. 
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will not vitiate the notice so as to make it 
ineiiectual, provided tlie notice states correctly 
tlie provisions of the act ; hut the omission of a 
material portion of the statute will render the 
•notice inefEectual to protect the innkeeper. Splre 
T. Baam, 46 L. J., Ex. 713 ; 2 Ex. D. 463 ; 36 
L. T. 896'; 2o W. R. 840-C. A. 

In an hotel a notice was exhibited containing 
■a copy of the first section of the act, correct in 
■CYery particular, only that in the exception the 
word “act” was accidentally omitted-: — Held, 
that this was a material omission, and that the 
aiotice was insufficient to protect the innkeeper, 
Ih. 

A guest at the inn had stolen from his bedroom 
at night property amounting to the value of 
IIM. : — Held, that the notice contained no state- 
ment which admitted the continuance of the 
•cornnion law liabilitj- for the goods or property 
•stolen, lost or injured through the wilful act of 
the innkeeper or his servant, and therefore did 
not protect him. Ih. 

Meaning- of “ Wilful.”]— The word 

•^Svilful” ill s. I of the Imikeepers Liability 
Act, 1860, applies oidy to the following word 
“act,” and not to the next following words, 
"“default or neglect.” S'lmre v. Wheeler, 16 
L. T. 93. 

Restaurant— Customer’s Overcoat —Delivery 
to Waiter.] — The idaintifi: went into the de- 
fendant’s restaurant for the purpose of dining. 
His overcoat was received by the waiter at the 
table, and, without any directions, hung up on 
.a peg in the room. The coat v'as stolen : — 
Held, that the jury were justified in finding 
that thei’c was a bailment and such negligence 
.as rendered the defendant liable. Ultzen v. 
Wieel, 63 L. J., Q. B. 289; [1894] 1 Q. B. 92 ; 
10 R. 13 ; 70 L. T. 140 ; 42 W. R. 58 ; 58 J. P. 
103. 

Liability for Money.] — An innkeeper is re- 
sponsible for money belonging to his guest. 
Kent V. Sh'uchard, 2 B. 6c Ad. 803 ; 1 L. J.. 
K. B. 1. 

Loss of Carriage.] — A., on a fair-day, coming 
to an inn kept by B. v-ith a hoi’se and gig 
•ordered the horse to be put into the stable, Mt 
•giving no special direction as to the gig. The 
horse was jiiit into the stable, and the gig was 
placed with othei- carriages in the public high- 
way, near the house, where it was the practice 
■of B. to put carriages on fair-days. Tlie gig was 
stolen : — Held, that B. was answerable for the 
loss. Jones v. TyUr. 3 N. 6c M. 576 ; 1 A. 6c E. 
522 ; 3 L. J., K.’B. 166. 

When a guest arrives at an inn with a horse 
.and gig, and gives direction to the ostler to take 
liis horse in, but says nothing about the gig, a 
.promise to take the gig into the inn may be 
implied. Ih. 

Injury to Horse-Evidence of Negligence.] — 

d’he horse of a guest, at an inn, was stabled with 
allot hei’ liorse, and lacked and injui-ed by it : — 
Held, that though these facts raised a pre- 
sumption of negligence against the innkeeper, 
he might defend himself "by showing that due 
•care had been used, for that he was not liable 
without negligence. JJaioson v. Uhamncy or 
Cholmleii, i). h M. 348 ; 5 Q. B. 164 ; 13 L. J., 
Q. B. 3.3*; 7 Jur. 1037. 
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Relationship of Innkeeper and Guest.] — 

By an arrangement between an innkeeper and 
her ostler, he^'had the profit of the stables, pay- 
ing no rent, but providing hay, corn, 6cc., and 
supplying not only the guests in the inn, but 
residents in the town, whose horses he was 
allowed to take care of. I)., who had no know- 
ledge of this arrangement, arrived at the inn 
with his horse and gig, which were taken to 
the stable, and he became a guest. He sub- 
sequently left, saying that he should not be 
back till the following Monday, and requested 
that his horse should be attended to. He did 
not return for a fortnight, and in the meantime 
the ostler (for the purpose, as he said, of exer- 
cising the horse) drove it out, when it took 
fright at a locomotive steam-engine and was 
injured : — Held, that the relation of innkeeper 
and guest subsisted between the parties, and 
consequently the former was liable for the in- 
jury done to the horse. Bay v. Bather, 2 H. 
6c (i 14 ; 32 L. J., Ex. 171 ; 9 Jur. (K.S.) 440 ; 8 
L. T. 205 ; 11 W. R. 575. 

A person who takes in horses to agist does not, 
like an innkeeper, insure their safety ; he is an- 
swerable only in case of negligence. Broad- 
ion ter v. Blot, Holt, 547. 

Liability for Injury to Person of Guest.] — 

The general duty of an innkeeper to take proper 
care for the safety of his guests does not extend 
to every room in his house at all hours of night 
or day, but must be limited to those places into 
whicii guests may be reasonably supposed to be 
likely to go, in a reasonable belief that they are 
entitled or invited to do so. Walher v. Midland 
By., 55 L. T. 489 ; 51 J. P. 116— H. L. (E.) 

It is the dut}'' of an hotel-keeper to take 
reasonable care of the persons of his guests, so 
that they are not injured by reason of a want of 
such care on his part whilst they are in the 
hotel as his guests. Sandys v. Florence, 47 
L. J., C. P. 598. 

A statement of claim alleged that, while the 
|)laintifi; was using an hotel, of which the defen- 
dant was propi'ietor, as a guest for reward to the 
defen<lant, by his negligence the coiling of the 
room in wdiich the plaintiff then was, fell upon 
and injured him : — PI eld, that such statement 
sufficiently showed a cause of action. Ih. 

Injuries caused by a Dog.]— An innkeeper is, 
by reason of s. 2 of the Dogs Act, 1865, deemed 
to be the owner of a clog living in his hotel, and 
is liable for injuries to cattle caused by it, not- 
withstanding the dog was at the time of the 
injuries oonqilaincd of under the control of a 
person staying at the hotel, to whose care it had 
been committed by the real owner. Gardner v. 
IlaH, 44 W. R. 527. 

Liability for Expense of Dinner.]— Where a 
party of several persons dine together at a 
tavern, they are jointly liable for the whole ex- 
pense, and not mei*ely each for his own share. 
Forster v. Taylor, 8 Camp. 49 ; 13 R. R. 748. 

Account for Spirits— Legality.]— The 24 Geo. 
2, c. 40, s. 12, which prevents a person from re- 
covering for spirits supplied to a smaller amount 
than ^20,^. at a time, does not apply to spirits 
supplied by an hotel-keeper to a guest who is 
resident in Ills hotel. Froetor v. Kiaholson, 7 
Car AP. 67. 
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WasMng Iiinen of Guests.] — The master of an 
hotel is not liable to pay for the washing of the 
linen of the guests at his house. CaMard v. WUlte^ 

1 Stark, 171. 

2. Lien. , 

What is an Inn.] — A person keeping a house 
of public entertainment in London, where pro- 
visions and beds are furnished for all persons 
applying for and paying for the same, but which 
was merel}?' termed a tavern and coffee-house, and 
not frequented by stage-coaches or waggons, and 
had no stables attached to it, is to be considered 
an innkeeper, subject to the privileges and 
liabilities of such persons ; and therefore he has 
a lien on the goods of his guests for the payment 
of his bill. Thomjysim v. 3 B. & Aid. 283 ; 
22 E. E. 385. 

Ho Lien on Person.] — An innkeeper, although 
he has a lien on the goods, has none on the 
person of his guest, and cannot therefore detain 
him for any reckoning due ; still less has he any 
right to take any of his clothes off his person 
as a securitv for the same. Timiholf v. Alford^ 

3 M. & W. 248 ; 1 H. & H. 13 ; 7 L. J., Ex. 60 : 

2 Jur. no. 

Hot limited to Things which he is hound to 
Eeceive.]~An innkeeper’s lien extends to all 
the goods which he has actually received with a 
guest whether the property of the guest or not, 
and is not limited to such things as he was bound 
to receive with the guest. Tlrrefall v. Borwiel\ 
44 L. J., Q. B. 87 ; L. E. 10 Q. B. 210 ; 32 L. T. 
32 ; 23 W. E. 312— Ex. Oh. 

Piano.] — A person went to an inn and 

stayed there with his family for some time ; he 
took with him to the inn a piano, as his own, 
which he had hired. A. having left the inn in 
debt to the innkeeper, he claimed as against the 
owner of the piano to detain the piano by 
virtue of his lien as innkeeper : — Held, that, 
whether he as innkeeper was bound to take in 
the piano or not, having done so he had a lien 
upon it. Ih. 

But where B. lent a pianoforte to a professional 
pianist whilst staying as a guest at an inn, the 
innkeeper well knowing that the pianoforte was 
the property of B. : — Held, that the innkeeper 
had no lien on the pianoforte for a bill due from 
his guest. Broadwood v. Granm’a, 10 Ex. 417 ; 
24 L. J., Ex. 1 ; 1 Jur. (N.S.) 19 ; 3 W. E. 25 ; 3 
C. L. E. 177. 

Ou Property of Third Persons.] — Goods 
brought by a guest to an inn are subject to the 
innkeeper’s lien, though they may turn out to be 
the property of a thin! paity, provided they are 
such as a person might ordinarily travel with. 
Bnead v. Wailmis, 1 C. B. (N.S.) 267 ; 26 L. J., 
C. P. 57. 

A., who had formerly been clerk to the plain- 
tiff, an attorney, was subpcnnaed as a witness in 
an action brought by his employer to recover the 
amount of a bill of costs. A. put up at a pul Jic 
house of entertainment atAVestminster, kept by 
the defendant, bringing with him a bag con- 
taining, amongst other things, a letter-book be- 
longing to the plaintiff. Whilst at the defen- 
dant’sliouse he became indebted to the defen- 
dant for lodging and refreshments, and quitted 
without paying his bill, leaving behind him the 


bag with the letter-book, which the defendant 
refused to deliver up to the plaintiff on demand, 
claiming a lien for his bill against A. : — Held,, 
that the claim of lien was valid. Ih. 

The plaintiffs’ traveller, in the course of his. 
business, stayed at the defendant’s inn. The 
plaintiffs forwarded goods to the traveller at the 
inn for sale to customers in the neighbourhood.. 
The defendant knew that the goods were the- 
property of the plaintiffs. The traveller having 
failed to pay the defendant a bill he had 
incurred for board and lodging : — Held, that the 
defendant was entitled to a lien upon the goods- 
for the debt. v. Gray^ 65 L. J., Q. B.. 

44; [18S)5] 2 Q. B. 501 ; 14 E. 671 ; 73 L. T.. 
252 ; 44 W. E. 1 ; 59 J. P. 741—0. A. 

— Credit given to Husband — Separate Pro- 
perty of Wife.] — The defendants, husband and 
wife, stayed at the plaintiffs’ hotel ; the wife had 
with her a quantity of luggage, which was her 
separate property ; credit was given to the hus- 
band, who made payments on account. The 
balance of the plaintiffs’ bill not being paid, tlie 
plaintiffs detained tlic wife’s luggage in the- 
alleged exercise of their right of lien ; — Held, 
that the plaintiffs were entitled to a lien upon 
the goods, notwithstanding that they were the 
separate property of the wife, (dor don v. SHher, 
59 L, J., Q. B. 507 ; 25 Q. B. I). 491 ; 63 L. T. 
283 ; 39 W. E. Ill ; 55 J. P. 134. 

Ou Horses and Carriages.]— An innkeeper has- 
no lien on a horse placed in his stable for the 
amount of its keep, unless placed there by a 
guest. B'lyins v. Ft got, 9 Car. & P. 208. 

Where an innkeeper receives horses and a car- 
riage to stand at livery, the circumstance of the 
owner, at a subsequent period, taking occasional 
refreshment at the inn, or sending a friend to be 
lodged there at his charge, will not entitle the 
innkeeper to a lien in respect of any prart of his 
demand. Smith v. Bearlove, 6 0. B. 132 ; 17 
L. J., C. P. 219 ; 12 Jur. 377. 

An innkeeper has a lien on a horse for his- 
keep, although wrongfully seized under colour of 
a legal proceeding, unless he knew that the party 
making the seizure was a wrongdoer at the time 
it was made. Johnson v. Hill, 3 Stark. 172 ; 23 
E. E. 764. 

All innkeeper has a lien on a carriage, brought 
to the inn by a guest, for its standing room,, 
though the carriage does not belong to the guest 
himself. Twrrill v. Oraicley, 13 Q. B. 197 ; 18 
L. J., Q. B. 155 ; 13 Jur. 878. 

A man went to an inn, with two racehorses and 
a groom, in the character of a guest, and remained 
therefor several months, taking the horses out 
every day for exercise and training, and being 
occasionally absent for several days together, at 
races in diferent parts of the country, but always* 
with the intention of returning to the inn : — 
Held, that, in the absence of evidence of any 
alteration in the relation of the parties, tliat of 
innkeeper and guest must be presumed fco con- 
tinue ; and that the occasional absences did not 
destroy the innkeeper’s lien upon the horses for 
his bill. Allen v. Smith, 12 G. B. (N.S.) 638 ; 31 
L. J., C. P. 306 ; 9 Jur. (N.S.) 230 ; 6 L. T; 459 ; 
10 W. E. 646. Affirmed, 9 Jur. {N.S.) 1284 ; 11 
W. R. 440— Ex. Gh. 

Held, also, that the fact of the innkeeper’s 
having claimed a lien for the whole time, when 
in truth he was entitled for a part of it only, was 
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not such an excess of claim as to dispense with a 
tender of that which was really due, 1 h. 

Tor Money Lent.] — The landlord of an inn has 
a lien for money lent to his guest, if it was; p, greed 
between them at the time of the loans that the 
guest’s goods should be a security for the sums 
lent. Proctor v, KwkuUon, 7 Car. T- h^T- 

Execution — Goods subject to Lien.]— The 
landlord of an inn has a lien on the goods of a 
guest for board and lodging, and wine supplied 
to such guest’s order, whatever may be the 
amount, provided the guest is possessed of his 
reason, and not an infant. Therefore the sheriff, 
under a fi. fa. against the guest, can only take 
the guest’s goods, subject to the lien of the land- 
lord for such his bill, and not merely subject to 
;a lien for a reasonable quantity of wines, &c., 
■only. 11). 

Extends to all Goods, &c., of Guest.] — The 

lien of an inidveepei' is general, and extends to 
all goods and chattels belonging to his guest ; 
an< l, therefoi-e a cliattol, although deposited witli 
tin.' innkeeper and placed by him apart from the 
} >ersoual goods of the guest, may be detained by 
him on aceoiint of money owing to him for the 
lodging, food, and entertainment of the guest. 
Mul liner V. Florence. 47 L. J., Q. B. 700 ; H 
Ik D. 484 ; 38 L. T. 107; 26 W. JL 385— 
C. A. 

Waiver.]— The lien of an innkeeper over a 
chattel belonging to a guest is waived, if in order 
to rcimiturse himself he sells it, unless under the 
Innkeepers Act, 1878, and this rule holds good 
even aUhough tlie retention of the chattel is at- 
tended with expense. Ih. 

An uiiikeeper who accepts security from his 
giu>t for the payment of hotel charges does not 
uaivc Ids lien at common law upon the goods of 
the guest for the amount of such charges unless 
tliei'c is sometliiiig in the nature of the security, 
or iji the circumstances under which it was taken, 
which is inconsistent wn'th the existence or con- 
tinuance of the lien and therefore destructive of 
it. Angns v. McLachlati. 52 L. J., Ch. 587 ; 23 
Ch, I). 330 ; 48 L. T. 863 ; 31 \V. 11. 641. 

What Care Necessary.] — An innkeeper retain- 
lU'i the La)ods of his guest by virtue of such lien is 
ikjI bound to use greater care as to their ciis- 
lody than he uses as to his own goods of a similar 
de-'Ciiption Observations on Cornell v. Simp- 
son (16 Ves 275 ; 10 11. K 181). Ih. 

Termination of.] — Serable, the innkeeper’s lien 
upon the traveller’s goods for his charges ter- 
nu nates a1 the same time as the right of the 
t rax oiler to be lodged in the inn as a traveller 
(per Lord Esher, M.R,). Lamond v. Flchard. 
66 L. J., (). B. 31.5 ; [1897] 1 Q. B. 541 ; 76 L. T, 
141 ; 45 W, B, 289 ; 61 J. P. 260— C. A. 

Other points relating to.] — See Lien. 

J. M. 


INNS OF COURT. 

See BAEEISTEK. 


INNUENDO. 

See DEFAMATION. 


INQUEST. 

See COKONER. 


INQUIRY (WRIT OF). 

See Order XXXYI. rr. 56, 57, 58. 

By Court.]— On an interlocutory judgment, 
the court may assess damages with the assent of 
the plaintiff , without the intervention of a jury. 
Could Y. llammerdey^ 4 Taunt. 148. 

By Master.] — Before the pi-ovision contained 
in 15 & 16 Viet. c. 76, s. 92, which abolished 
rules to compute, the court refused to refer it to 
the master to compute principal and interest on 
a covenant to j)ay over to the plaintiff the first- 
fruits or proceeds which should be realised, and 
be at the dis|)Osition of defendant, under a writ 
of seqnestrari facias. Smith v. Xedjitt^ 2 C. B. 
288 ; 3 I). & L. 420 ; 15 L. J., C. P. 31. 

A defendant having suffered judgment by de- 
fault in an action on a foreign judgment, the 
court wamld not refer it to the master to see what 
was due, and give the [daintiff leave to enter up 
ftnal judgment for such sum without executing 
a writ of inquiry. Memn v. 31 tmar eerie (Ae/Y?), 
4 Term Rep. 493. 

In an action upon a deed, whereby the plain- 
tiffs covenanted to indemnify the bank of Eng- 
land against advances to L.” and B. on bills of 
exchange to the anioimt of 100,000/., and the 
defendant and otliers agreed to sub-indemnify 
the plaintiff’s to the same amount in certain 
aliquot proportions, of xvhich the defendant’s 
proportion was 5,000/. ; and the plaintiffs alleged 
that they had been obliged to pay the whole 
100,000/. to the bank, and demanded of the de- 
fendant his proportion of 5,000/. ; in xvhich 
action the plaintiffs liad judgment upon de- 
murrer ; the court refused* to refer it to the 
master to compute the principal and interest due 
on the deed ; considering that it xvas not a mere 
question of computation of principal and interest, 
but that it w^as open to the defendant, before the 
sheriff’s jury, to enter into questions of collateral 
satisfaction of the plaintiffs’ demand from secu- 
rities and effects of L. and B., the princi])als, in 
their hands. JDemmn v. 3£air, 14 East, 622. 

A reference to the master xvas made to com- 
pute what was due in an action on a coxmnant 
for non-payment of rent. Bi/ron v. Jolimwn^ 
8 Term Rep. 410. S. P., Iloar 'd v. Ilimt, 3 Jur. 
24. ■ ■ ■ ■ . 

But in an aution upon an indenture of .lease, 
the breax'hes assigned being the non-payment of 
rent ajid of land-tax, tlie court refused* a I'ule to 
compute. 3I.orrh v. T!tomp.wn, 4 Hcott. 295 ; 1 
Jur. 71. 

The court referred it to the master to compute 
what was due for princi})al and interest on. a 
mortgage. Berthen v. Street, 8 Term Ret). 
326. ^ 


Jr* 
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The amoimt due on a iiidgment, deducting ) 3 Bos. & P. 1. S. P., Melon y. Haig; 

payments made and proved at the trial, or the 1 Chit. 11. 
amount due for costs on a contract to pay costs . 

of suing, is a matter of calculation, which may Before whom taken.] — An inquisition taken 
he referred to the master, under the 15 & 16 Viet, before two under-sherifts extraordinary was set 
c. 76, s. 94. Kationtd Asmrance AmmatmiY, aside, because the high sheriff can appoint no 


27 L. J., Ex. 19. 

Interfering with Finding of Master.] 


more than one under-shcrilf extraordinary. Denny 
Y. Trapwell, 2 Wils. 378. 

In an action on an administration bond, judg- 


Where the parties agree to withdraw the case ment by default having been suffered, and 
from the jury, and to submit it to the master breaches assigned, under 8 & 9 Will. 3, c. 11, s. 8, 
under a judge’s order, the master sits as an arbi- the court allowed a writ of inquiry to be executed 
trator appohited by the parties, and the court before the chief justice, notwithstanding 3 & 4 
will not interfere with his finding as to the facts. Will. 4, c. 44, s. 16, but only granted a rule nisi 
Fisher v. Fi/ne, 1 Man. & G. 265. in the first instance. Canterbury (Archbishop') 

V. Burlington, 1 D. (N.s.) 285. 

Writ.]— A writ of inquiry may be tested in 

vacation. Collett v. /';?//, 5 D. & L. 605 ; 12 Trial.]— A cause coming down for trial on 

Jur. 854. ' writ of inquiry may be tried, though it has 

The teste of a writ of inquiry may be amended not been entered. Cris]) v. Cordimp 2 F. & F. 
by the award on the roll. Johnson YAfoulnmi^ 864. 

4 East, 1 i .3. 

Irregular notice Cured.] — An irregular notice 
Service of Fotice.]— It is not sufficient to serve of executing a writ of inquiry is cured by the 
a notice of inquiry on the defendant personally ; tlefendaut’s lying by, and allowfiiig the writ of 
it should be upon his attorney. Broohes y. Till, inquiry to be completed. Vlner v. Clarke, 1 
2 Y. & J. 276. Anstr. 175. 

Notice of a writ of inquiry was allowed to be 

served bv sticking it up in the office, and leaving Special Jury.]— Wliere it appears that a con- 
it at the'defendant’s last place of abode, though mon jury is improper to assess damages on a writ; 
neither the pi’ocess nor notice of declaration had of intpriry before the sheriff, the court will dirrnt 
been personally served. fVatson v, Delcroix, 2 the sheriff to summon a jury to be taken from the 


C. & M. 425 ; 2 D. P. C. 396 ; 4 Tyr. 266 ; 3 L. J. 
Ex. 94. 

In an action by a public officer of a bankin<; 


special jury book. Price v 
160. 


Williams, 5 I). P. Cb 


company for the balance of an account, tile ^ Counsel. ]~It is sufficient notice of a plaintiff’s 
court allowed notice of executing a writ of. intention to^ aq)[>ear betbre the slicriif on the 


on the nth January, 1839, and it being sworn 
that tl:ie defendant had gone to South Australia, 
in March, 1839, to evade payment of his debts. 
Probin YcZococh, 1 I). (N.s.) 197. 

Irregular Notice.] — A defendant, to whom an 
irregular notice of inquiry is given, ought to re- 
turn it forthwith, and state wlmt objection he has 
to it. Stevens v. Pell, 2 C. & M. 421 ; 2 D. P. C. 
355 ; 4 Ihn. 6 ; 3 L. J., Ex. 83. 

length of Notice,] — Where a defendant is 
under terms to take short notice of trial, he is not 
hound to take short notice of imquiry. Ih. 

Notice of Continuance.]— If notice of a writ of 


Where no intimation has been given of an in- 
tention on the part of a plaintiff to a,ppear by 
counsel on an impiisition of damages, the defen- 
dant should afjply to the sheriff to put off the 
execution of the writ of inquiry. Ih, 

Oath — By Whom Administered.] — In execut- 
ing an inquiry, the under-sheriff, and not his 
deputy, should administer tl le oath to the jury. 
Bex V. Per rand, 3 B. A Aid. 260 ; 1 Chit. 745 ; 
22 K. E. 373. 

Evidence — Judgment by Befault.]— A judg- 
ment by default admits the facts stated on tlie 
record, * Green v. Jlearnc, 3 Term Rep. 301. 

Where in an action for slander the defendant 


iiKTuiry, to be executed at a particular liour and suff’eretl judgment by default, and on the execti- 


place, is continued, the notice of continuance tion of the writ of inquiry the plaintiff produced 
need not express any hour or place. Jones y. no evitlence, and the jury assessed the da inages at 
Clmno. 1 Bol & P. BBS. W/. ;-Held, tirst, pat the planititt was not touinl 

to produce any evidence ; and, secondly, that the 
Time for Inquiry.]— On notice to execute a jury was iiot hound to give norniiial damages oiily. 
writ of inquiry at a certain hour, the jiarty is Tripp v. J Juanas, o D, & E. J76^, 3 C-. 427 ; 

not tied down to the exact time fixed by tlie 1 Car. A P. 477 ; 3 L. J. (o.B.) k. E. 42.^ ^ 

notice. Williams y. Frith. 1 Doug. 198; .Lofft, At the execution of a writ of mquny after 
jc)3 ' jiidgiimmt on demiirrer, it is iK)t competeiit to the 

' Notice of exceutine a writ of inquiry on defmidant to controvert anything but the amou 
*‘Tuesda^. ihe Mth oi; .January instant,’’ wl.en of the sum in demand. Ike GuiUon y. JJAigle, \ 
the lith^ff .January tell OIL a Tliurs(hiy, aiul on Bos. A P. 3«>8. P 

■which day the writ of impiiry was executed: Inanactioiioiiaspecialagreeinentbythetie- 

the court refused to set asidp‘ the execution of the fendant, for certain ctmskleiatious to p.\} the 
writ of inquiry for this iiTeLnilaritv, but rejected plaintiff a particular sum of money, a judgment 
“ Tuesday ’* as surt>lus;igc, it appearing lliat the by default admits the sum alleged to be due, and 
defendant was not misled therely. v. 1 the plaintiff is entitled to a \eidict ioi th.it 
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amount without any evidence of darnaa'e. K\nq 
V. BmJi, 8 I). P. C. 735 ; 4 Jur. (>33. 

AVliei’e a defendant suffers judgment by default 
in an inferior court, and removes the proceetlings 
into a superior court, in which he pleads to issue, 
the judgment by rlcfaiilt is not even primfi facie 
evidence of the i ight of aci ion . Bnii iugs v. Fi rhy, 

4 M, k Pty. 567 ; 1) B. & C. 762 ; 7 L. J. (o.S.) 
K. B. 323. 

In an action on a bond for the performance of 
covenants in a lease, judgment and suggestion of 
damages to be assessed on the writ of inquiry, the 
lease need not be proved. Collim y. Byhof, I 
Esp. 157. * 

In an action on a policy on a foreign .ship, 
wdiere there is a stipulation that the polic}^ shall 
be sufficient proof of interest ; if there is judg- 
ment by default, the plain till on the W'rit of 
inquiry need ordy prove the defendant's sub- 
scription to the policy, without giving any evidence 
of interest. Theliusson y. Fletcher, 1 Bouol. 315 ; 
1 Esp. 73. 

In an action for work and labour, the defen- 
dant, on a judgment by default, is at Hlterty to 
cross-examine the plaintitfs witnesses, who are 
called to prove the work done, as to whether the 
work was done on the defendant’s retainer or not. 

V. (hoper. 3 1). P. 0. 204. 

Uiion a judgment by default or on demuiTer, 
the contract or contracts are admitted as stated 
in the declaration, and evidence to contradict 
them ought not to be admitted. Stenhem v. Pell, 
2D. P. 0.623. 

Where a plaintiff in an action npon a bill of 
exehariye has obtained judgment on demurrer to 
a pdea, lie may, on execiitiiui of a writ of in(]niry, 
recover the amount of the bill without producing 
it in court. Lane v. MnlUnn, 2 Q. B. 254 ; 1 G. 
& I). 712 : 1 D. (N.S.) 5C»2 ; 11 L. J., C,). R. 51 ; 

5 Jiir. 1084. S. P., Watwn v. Glover, 12 L. J., 
C. P. 184 ; 7 Jur. 68. 

Adjournment.] — Where a writ of trial issues 
to a shed If, under the 3 & 4 Will. 4, c. 42, he has 
the same })Ower as a judge at nisi prius to adjourn 
tlie trial, or the [ilainrijf may withdraw tlie vvi'it. 
ShciiD v. Owen, 17 C. B. 524‘; 25 L. J., 0. P. 103. 

Amendment.] — The teste of the writ maybe 
ameiitled. Johnson v. Tonlniin, 4 East, 173. 

'ihe return may also be amended by the award, 
even after the inquisition of damages has been 
taken, and consequently a defect in tlie return 
does not vitiate the proceedings or atfect the 
jurisdiction of the sheriff. Fhrpet v. Bearn, 1 
1). & Pi. 266 : 5 B. Aid. 634. 

Where in an action for treble value of tithes, 
the declaration contained a count foi* treble 
value, and counts for tithes bargained and sold, 
ami on an account stateil ; and the defendant 
suffered judgment by default ; .‘irid the jury, on 
a writ uf inquiry, assessed the damf.ges at 
17/. 4.V. 3//. (ill the fiist ciaint for the treble" value, 
and 3/. for the single value on the other counts, 
but omitted bj find costs : the court ordered the 
return tif the inquisition to be amende<l by the 
insertion of nominal damages as to the" h st 
counts, on which costs de iucixmeiito might be 
adiled. r>a\c v. Bodyeftn, 7 Moozu 602 ; 1 Bing. 
182 ; 1 L. J.(os.)a P. 34. 

If two sued in trespass HUffer Judgment by (de- 
fault, and the plaintitf executes writs of inquiry 
against them separately, ai>d takes seveiai 
damages against them, it is irregular ; and if the 
plaintiff enters up final judgment with those 


several damages against them, it is erroneous ;■ 
but the court will vionnit the |)laintiff to amend 
his own proceedings before final judgment, on 
])ayment of ci.ists. Mltehell v. Mllhanli, 6 Term 
Hep. 133. 

Staying Execution.]— The court will not, at 
the instance of the sheriff, stay the execution of 
a writ of inquiry, on a judgment by default in 
an action for a libel, on the ground that the 
house of commons has voted the libel to be a 
privileged publication, and that all persons con- 
cerned in bringing any action in respect of such 
publication ' are guilty of a bread i of the privi- 
leges of that house. Stockdale v. Ilansard, S 
Dr?. 0.148. 

Setting aside.] — It is not necessary that a 
rule to set aside a writ: of inquiry should be 
drawn up ( ii reading the under'' sheriff's notes. 
Stephens v. Fell, 2 k M. 710 ; 2 I). P. C. 623 ; 
4Tyr. 267: 3 L. J.. Ex. 214. 

'So affidavit of merits is required whei'e the 
execution of a writ of inquiry is set aside on the 
giouiid of ii'regularity in not giving notice of the 
inquiry. 'Will la ms y. B7///('/7/os 5 4 Tyr. 368. 

Where, on the execution of a writ of inquiry 
in an action for s'ander, the jury is incorrectly 
informed by the under-sheriff, that any amount 
of damages will cari’y costs, and thej^ find for 
less than 40.v., that is no ground for a new writ 
(..f inquiry, or for increasing the amount of the 
verdict. Grater v. (Jolla rd-, 7 D. P. C. 503 ; 1 
W. W. & H. 294 : 2 Jur. 568. 

A new' trial will not be granted where the sum 
sought to be - recovered is under hi., merely be- 
cause it is of importance to the plaintiff. Lee-y, 
Evans, 12 C. B. (N.s.) 368. 

The coni't will not grant a rule for setting 
aside an inquisition after judgment by default, 
on the ground that the under-sheriff directed the 
jury to consider the poverty of the defendant, in 
mitigation of damages. JCtngston y. JIayehurck, 
1 Chit. 644. 

The court set aside an inquisition taken on' a 
writ of inquii'y, because some of the. jury w'er'e 
debtors in prison, and taken out of custod}’' for 
the purpose of attending, i: tainton v. Beadle, 4 
Term Rep. 473. 

A judgment upon a writ of inquiiy was set 
aside because the jury wras returned by the attor- 
ney for the plaintiff. Baylis v. Z'Mc«.q"Cowp. 112. 

More Damages than Claimed.]— Thoi^gh the 
jury on a writ of iiKiuiry assesses more damages 
than arc laid in the declaration, yet if judgment 
is entered accordingly, it is erT(i»r. Cheveley v, 
Morris, 2 AV. BL 1300. 

Excessive Damages.]— The court refused to 
quash, a vvrit of im|uiry on account of excessive 
dan ages, tlnmgli the. court acknowledged them to 
be .so, from the peculiar circumstances of the 
case. Benson v. Frtderich, 8 Burr. 1845. 

A motion to set aside an iiujuisitioii for exces- 
sive damages must be made on affidavits. B7/- 
Ham. V. Beeves, 2 Cliit. 218, 

After judgment by default and w'rit of imiuiry 
executed, the court ordered a new inquiry, on the 
ground that, as to part of the damages found, 
there was no evidence to warrant tlie finding of 
the jury ; the defendant, however, in order to 
save the exiien.se of a second inquiiy, paid the 
plaintiff the whole of his demand Held, not- 
withstanding, that he w'as not bound to pay the 
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plaintiff the costs of the inquiry. Porter y. 
Cooper. 2 G., M. & E. 232 ; 3 D. P. 0. 662 ; 4 
L. J., Ex. 192. 

On motion to set aside an inquisition taken on 
;a writ of inquiry before the under-sheriff for 
excessive damages, the court will not admit 
minutes of what passed before the under-sheriff 
to be read, unless verified by affidavit. Lathhury 
V. Brown, 10 Moore, 106 ; 3 L. J. (o.s.) 0. P. Si. 

Where, in an action against custom-house 
officers for entering plaintiff’s house and search- 
ing for run goods, where they found none, the 
Jury assessed lOOZ. damages on a writ of inquiry 
against them, though they did little or no 
damage: the court refused to set aside the in- 
quisition. Blnce y. Bcmlins^^V^ 

Too Small Damages.] — Upon the execution of 
a writ of inquiry, in an action for dilapidations, 
two surveyors were called on each side ; those 
oalled for the plaintiff estimated the dilapida- 
tions, the one at 119Z., the other at 124?. ; those 
oalled by the defendant estimated them, the one 
at 63?. lOrS*., the other at 68?. ; the jury returned 
a verdict for 36?. 1 0-^\ The court ordered that the 
inquisition should be set aside, without costs, un- 
less the defendant would consent to the verdict' 
being entered for 63?. 15,s'. Weddiw) v. Masoji, 
2 0. B. (N.S.) 382. 

Eule to Eeturn.] — Where a sheriff does not 
return in due time a writ of inquiry, the court 
will compel him by rule so to do. StovMale v. 
Ilanmrd, 8 D. P. G. 296 ; 3 Jur. 1174. 


plaintiff’s costs. Vines v. L. B, ^rS. C. 17//., 39 
L. J., Ex. 175, ; L. E. 5 Ex. 201 ; 22 L. T.'448 ; 
18 ,W. E. 814. S. P., VicUry v. L. B. S. C. 
By., 89 L. J., G. P. 169 ; L. E. 5 C. P. 165 ; 23 
L. T. 270; IS W. E. 549. 

Since the 46th rule of Hilary Term, 1853, the 
costs of a good jury upon the execution of a writ 
of inquiry are allowed on taxation. Wilkirmm 
V. Malin, 1 C. & M. 237 ; I B. P. 0, 630 ; 3 Tyr. 
255, 

A declaration contained three breaches for 
arrears of sleeping rent due upon a mining lease, 
for not keeping the mine in repair, and for not 
properly working the mine. The defendant 
suffered judgment by default, and upon the exe- 
cution of a writ of inquiry, the jury gave the 
plaintiff 50?. damages on the first breach, hut 
refused to find any damages on the second and 
third breaches : — ^Held, that the plaintiff was, 
nevertheless, entitled to the expenses of witnesses 
called to prove those breaches whom the master 
in the exercise of his discretion thought material 
and necessary, the plaintiff being entitled as 
matter of law to nominal damages on those 
breaches. Bods v. Brans, 15 0. B. (N.s.) 621 ; 
33 L. J., C. P. 146 ; 10 Jur. (x.S.) 154 ; 9 L. T. 
723 ; 12 W. E. 432. 


INQUISITION. 

To assess Compensation for Taking Lands.]-— 
Lands Clauses Act. 


tS. 


’-Law. 


‘ bc>en 


Jssible, 

cdndes 


Application for Hew Writ.] — Where in an 
action in the high court to recover damages the 
defendant does not appear, and a writ of inquiry 
issues to the sheriff to assess damages with a 
jury, if either party desires to question the 
assessment of damages, the motion for a new writ 
of inquiry must be made to the court of appeal 
under s. ’l of the Judicature Act, 1890, and not 
to the queen’s bench division. William lladam's 
Microbe Killer Co. v. Leather, 61 L. J., Q. B. 
88 ; [1892] 1 Q. B. 85 ; 65 L. T. 604 ; 40 W. E. 
83— 0. A. 


Of Coroners.] — See Coroneb. 
Of Lunacy.]— /S'/?/? Lunatic, 


INSANITY. 

See LUNATIC— TEUST, 


Appeal,] — An appeal lay against the decision 
of the court on a rule to enter a verdict or a 
nonsuit upon a point reserved at the trial of a 
■cause before an under-shei iff under the writ of 
trial act. Levy v. Green, 1 EL & EL 969 ; 28 
L. J., Q. B. 319 ; 5 Jur. (N.S.) 1245 ; 7 W. E. 
486— Ex. Ch. 

Costs.] — The amount of special fees paid to a 
good jury at the trial, before the secondary of the 
sheriffs of London, of a writ of inquiry to assess 
damages may be allowed on taxation of the 


INSOLVENCY. 

BANKEUPTCY. 


INSPECTION. 

Of Documents.]— Biscoveey. 
Of Property.]— Practice. 
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